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ADVERTISEMENT  TO  THIS  EDITION. 


The  asterisks  (*),  which  will  be  frequently  met  with  in  the 
following  pages,  are  used  to  denote  the  additions  of  the 
Editor  to  the  Fifth  Edition  of  this  Treatise,  pubUshed  in 
1827.  They  will  be  found  at  the  commencement  and  at  the 
end  of  the  additional  matter,  and  when  it  consists  of  one  or 
more  pages,  at  the  beginning  of  the  first  and  last  Unes  of 
every  page. 

The  Statutes  now  in  force  relating  to  Merchant  Ships  and 
Seamen,  are  printed  in  the  Appendix.  The  more  impor- 
tant enactments  of  them  have  been  incorporated  with  the 
text  of  tlie  Treatise,  in  the  place  of  provisions  relating  to  tlie 
same  subjects,  of  Statutes  which  have  been  repealed. 

The  Appendix  also  contains  the  forms  sanctioned  by  the 
Board  of  Trade,  under  the  Merchant  Shipping  Act,  1854,  in 
most  frequent  use,  and  other  forms  of  practical  utiUty. 

;*,  Seiueants'  Inn, 

March  VHh,  l.*^.'.6. 


PREFACK 


TO 


THE    FIRST    EDITION. 


Considering  the  ^eat  importance  of  every  branch  of  law 
relating  to  Maritime  Commerce,  it  is  a  matter  of  surprise 
that  no  Treatise  on  the  subjects  discussed  in  the  following 
sheets  should  have  been  written  by  any  member  of  the 
profession  of  the  law  for  a  very  long  period  of  years.  It  is 
now  more  than  a  century  since  the  first  publication  of  the 
work  of  MoUoyy  the  only  English  Lawyer  who  has  written  on 
these  matters.  During  that  period  the  law  of  the  country 
has  grown  up  with  its  commerce ;  many  interesting  points  have 
been  argued  by  able  and  eloquent  Advocates,  and  decided  by 
learned  and  enlightened  Judges ;  and  some  very  important 
regulations  have  been  introduced  by  the  Legislature:  but 
very  little  of  useful  addition  has  been  made  to  the  collection 
of  Molloy,  either  by  the  subsequent  editors  of  his  Treatise,  or 
by  the  other  authors  who  have  written  on  the  same  topics. 
Yet  the  absence  of  a  general  and  estabUshed  code  oif  Mari- 
time Law,  which  almost  every  other  European  nation  pos- 
sesses, seems  to  render  a  collection  of  the  principal  points 
of  that  law  peculiarly  necessary,  both  for  EngUsh  merchants 
and  EngUsh  lawyers.  On  the  subject  of  Insurance,  tliis  has 
been  already  effected.  In  the  present  Treatise  an  attempt  is 
made  to  supply  the  defect  in  some  other  branches.  And  in 
order  to  render  the  work  as  generally  useful  as  the  nature  of 
it  will  allow,  great  care  has  been  taken  to  avoid  tlie  use  of 
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technical  phrases,  wherever  the  form  and  manner  of  legal 
proceedings  are  not  the  principal  points  of  consideration. 
The  reader,  who  is  of  the  profession  of  the  law,  may,  I  fear, 
sometimes  be  disgusted  at  this ;  and  at  other  times  censure 
the  awkward  expressitms  substituted  for  the  language  to 
which  his  ear  is  famihar.  The  only  excuse  that  can  be 
offered  for  the  latter  fault,  is  the  difficulty  of  expressing 
ideas  to  which  the  mind  is  habituated,  in  any  other  words 
than  those  to  which  we  are  accustomed :  a  difficulty,  of 
which  the  conversation  of  all  persons  who  are  engaged  in 
any  art  or  science  furnishes  daily  experience. 

The  Treatise  now  offered  to  the  publip  is  compiled,  not 
only  from  the  text- writers  of  our  own  Nation,  and  the 
reporters  of  the  decisions  of  our  own  Courts,  but  also  from 
the  books  of  the  Civil  Law,  and  from  such  of  the  maiitime 
laws  of  foreign  nations,  and  the  works  of  foreign  writers,  as  I 
have  been  able  to  obtain  a  knowledge  of.  A  few  decisions 
of  the  House  of  Lords  are  quoted  from  the  printed  state- 
ments deUvered  by  the  contending  parties  and  the  Journals 
of  the  House.  Some  judgments  pronounced  by  English 
Judges  are  also  introduced,  which  have  not  hitherto  been 
made  public;  for  the  most  valuable  part  of  these  I  am 
indebted  to  Mr.  Justice  Lavrrencej  and  particularly  for  the  cases 
of  Parish  and  Grawford^  Appleby  and  Pollock^  and  Day  and 
Searle  :  the  case  of  Mackrell  ag^dnst  Simond  and  Hankey  was 
communicated  to  me  by  the  late  Mr.  Justice  BulleVy  who, 
when  at  the  Bar,  argued  it  on  behalf  of  the  defendants :  the 
rest  are  cited  from  notes  taken  by  myself  or  my  professional 
friends.  Indeed,  I  am  indebted  to  my  friends  not  only  for 
assistance  of  this  kind,  but  also  for  the  loan  of  scarce  books, 
the  correction  of  some  errors,  and  the  suggestion  of  many 
valuable  hints  for  the  improvement  of  the  work.  Of  the 
assistance  thus  afforded  me  I  shall  ever  entertain  the  most 
grateful  remembrance,  and  my  reader  will  experience  the 
advantage  in  many  parts  of  this  book. 
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The  Ordinances  most  frequently  quoted  are  those  of  Oleron 
and  Wisbuy,  the  two  Ordinances  of  the  Hanse-Towns,  and 
the  Ordonnance  de  la  Marine  du  Mois  d'Aoust,  1681.  The 
Ordinances  of  Oleron  and  Wisbuy  and  the  first  Hanseatic 
Ordinance  are  in  the  hands  of  every  lawyer ;  and  whenever 
the  Hanseatic  Ordinance  is  mentioned  generally,  the  reader 
will  understand  this  to  be  spoken  of.  The  Hanseatic  Ordi- 
nance of  the  year  1614  was  published  with  a  Latin  translation 
and  commentary  by  Kuriche  in  a  small  quarto,  at  Hamburgh, 
in  the  year  1677.  This  book  is  very  scarce  in  this  country : 
the  Ordinance  itself  is  arranged  and  divided,  and  contains 
some  additional  regulations,  which  however  are  little  more 
than  a  detail  of  the  principles  comprised  in  the  first  Ordinance. 
Reference  is  also  occasionally  made  to  such  other  foreign 
Ordinances  as  are  to  be  foimd  in  the  sec(md  volume  of 
Magenss  Essay  on  Insurances.  I  have  often  lamented  my 
inability  to  consult  the  earUest  maritime  code  of  modem 
Europe,  the  Consolato  del  Mare.  There  is  an  old  French 
translation  of  this  body  of  laws,  but  I  could  never  meet  with 
it,  and  I  am  ignorant  of  the  Spanish  and  Italian  languages. 
Whenever,  therefore,  I  have  referred  to  this  code,  the  reference 
is  taken  from  the  work  of  some  other  author ;  and  it  is  made 
for  the  purpose  of  giving  an  opportimity  of  consulting  the 
original  to  those  whose  superior  attainments  enable  them  so 
to  do.  The  Ordinance  of  Louis  the  Fourteenth  is  quoted 
from  the  edition  pubUshed,  with  a  most  learned  and  valuable 
commentary  by  Valirtj  in  two  volumes  quarto,  at  Rochelle,  in 
the  year  1766,  and  is  cited  by  the  n^me  of  the  French  Ordi- 
nance.  An  EngUsh  translation  of  the  whole  of  this  Ordinance 
is  contained  in  a  book  called  "  A  general  Treatise  of  the 
Dominion  of  the  Sea,  and  a  complete  Body  of  Sea  Laws," 
pubUshed  in  quarto,  in  the  early  part  of  the  last  century.  The 
translation  is  divided  into  sections,  and  not  Uke  the  French 
of  Valifij  into  books  and  titles ;  but  the  subjects  and  articles 
of  the  sections  in  the  English  are  the  same  as  those  of  tlie 
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titles  in  the  French ;  and  as  the  latter  are  always  cited  in  the 
notes  to  this  Treatise,  recourse  may  be  had  to  the  EngUsh 
translation  with  very  little  diflSculty.  If  the  reader  should  be 
offended  at  the  frequent  references  to  this  Ordinance,  I  must 
request  him  to  recollect  that  those  references  are  made  to  the 
maritime  code  of  a  great  commercial  nation,  which  has 
attributed  much  of  its  national  prosperity  to  that  code ;  a  code 
composed  in  the  reign  of  a  politic  prince,  under  the  auspices 
of  a  wise  and  enlightened  minister,  by  laborious  and  learned 
persons,  who  selected  the  most  valuable  principles  of  all  the 
maritime  laws  then  existing ;  and  which,  in  matter,  method, 
and  style,  is  one  of  the  most  finished  acts  of  legislation  that 
ever  was  promulgated.* 

The  writings  of  some  foreign  authors  are  also  occasionally 
cited,  particularly  theNotabiUa  of  Roccm,  and  the  treatises  of 
Pothier  and  Emerigon.  The  NotabiUa  of  Roccus  are  an  abstract 
of  the  most  useful  points  contained  in  the  works  of  earUer 
authors,  and  in  the  Digest  and  Code  of  Justinian.  Where 
this  author  is  cited  generally,  the  reference  is  to  tlie  Notabilia 
de  Navibus  et  Naulo.  The  treatises  of  Pothier  are  remarkable 
for  the  accuracy  of  the  principles  contained  in  them,  the 
perspicuity  of  their  arrangement,  and  the  elegance  of  their 
style.  The  treatise  of  Emerigon  is  peculiarly  valuable  for  its 
extent  of  learned  research,  and  the  numerous  and  apt  citations 
of  the  texts  of  the  Civil  Laws,  and  of  the  Maritime  Ordi- 
nances,  the  opinions  of  former  writers,  and  the  adjudications 
of  the  Coxn-ts  of  Justice  of  his  own  country,  which  are  to  be 
found  in  every  part  of  it. 

It  should  be  observed,  however,  not  only  of  all  these  trea- 
tises, but  also  of  the  Civil  Law,  and  the  Ordinances,  without 
excepting  even  the  Ordinance  of  Oleron  (which  being  con- 
sidered as  the  edict  of  an  English  Prince,  has  been  received 
with  pecuUar  attention  in  the  Court  of  Admiralty),  that  they 

*  The  esteem  in  which  this  Ordinance  has  been  held  in  France  is  abundantly 
shown  by  the  little  alteration  that  is  made  in  the  Code  de  Commerce  of  the  year  1807. 
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have  not  the  binding  force  or  authority  of  law  in  this  country; 
and  that  they  are  here  quoted,  sometimes  to  illustrate  prin- 
ciples generally  admitted  and  received,  sometimes  to  show  the 
opinion  of  learned  persons,  and  the  rule  adopted  in  maritime 
nations  upon  points  not  hitherto  settled  by  the  aiUhority  of  our 
own  law ;  and  at  other  times  to  fmnish  information  that  may 
be  useful  in  our  conmiercial  intercourse  with  foreign  states. 

In  the  composition  of  this  Treatise,  my  object  has  been 
rather  to  arrange  and  illustrate  principles,  than  to  collect  the 
decisions  of  Courts  or  the  Acts  of  the  Legislatiure.  The  cases 
therefore  are,  with  few  exceptions,  stated  in  a  concise  manner; 
and  the  clauses  of  Acts  of  Parliament  are  abridged,  whenever 
an  abridgment  seemed  Ukely  to  be  as  satisfactory  to  the 
reader  as  a  transcript.  Of  the  institutions  of  written  law,  the 
precise  words  are  often  necessary  to  a  right  understanding  of 
the  intention  of  the  lawgiver.  I  should  have  saved  myself 
much  both  of  time  and  labour,  if  I  had  copied  more  and 
abridged  less. 

There  are  few  reported  decisions  of  our*  Courts  of  Justice 
from  which  some  useful  principle  may  not  be  extracted,  and 
I  have  therefore  searched  the  books  of  reports  with  much 
assiduity.  Nevertheless,  I  am  apprehensive  that  some  valu- 
able cases  may  have  escaped  my  attention,  and  I  shall  feel 
myself  greatly  indebted  to  any  one,  who  will  point  out  to  me 
such  omissions  of  this  kind  as  may  fall  under  his  notice, 
or  acquaint  me  with  any  other  defects  or  errors  that  he  may 
observe. 

Relying  on  the  kindness  of  those  who  may  peruse  the 
book  with  a  friendly  disposition  to  its  author,  and  the  candour 
of  those  who  may  look  into  it  for  the  sake  of  information 
alone,  I  now  offer  it  to  the  pubUc,  and  to  the  profession  of 
which  I  am  a  member,  with  a  sincere  desire  that  it  may  be 

* 

foimd  useful  to  both. 

C.  ABBOTT. 

Inner  Temple, 

January  26,  180'^. 
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MERCHANT  SHIPS  AND  SEAMEN. 


PART  THE  FIRST. 


CHAPTER  I. 

op  the  ow]febs  of  ships  in  genebal ;  the  uobbs  bt  which  pbopbrtt 
in  theh  is  acquibed ;  the  bights  and  liabilities  attached  to 
it;  and  hebein, 

(8$.)  I.  Of  TUle  hf  BmUing  and  Purohoie, 

2.  Bff  Purchase  from  the  MaHery  and  of  his  Authority  to  Sell, 

8.  CfTiOelyCc^ptwre, 

4uOfihe  Stndence  of  Property  in  Ships,  dbsoUUe,  and  hy  way  of  Mortgage, 

5.  Of  the  lAabiUHes  of  Oumers  qf  Ships  for  JEtepaire  done,  or  Stores  supplied  to  them. 

e.  Of^  lAabiUHes  of  Charterers  and  Owners,  pro  tempore,  of  Ships, 

7.  Of  the  Sights  and  LiabiUHes  of  Mortgagees. 

8.  The  lAabilUies  of  Owners  and  Charterers  of  Ships  fMher  considered. 

1.  One  or  more  persons  may  acquire  the  property  of  a  ship  by 
buildmg  it  at  their  expense,  or  by  purchasing  it  of  another  who  ha* 
authority  to  dispose  of  it.  Upon  the  death  of  the  owner,  his  interest 
devolves  upon  nis  executors  or  administrators,  his  personal  repre- 
sentatives. In  the  case  of  purchase,  however,  it  is  necessarv  that  the 
person  who  takes  upon  him  to  sell  should  have  power  to  do  so ;  for 
although  a  sale  of  other  goods  by  the  person,  who  is  in  possession  of 
them,  does  in  many  cases  vest  the  property  in  the  buyer,  even  when 
Ae  seller  himself  has  neither  property  in  them  nor  authority  to  dis- 
pose of  them,  the  same  cannot  take  place  with  respect  to  ships,  as 
diere  is  no  open  market  for  the  sale  of  them.  Indeed,  this  species  of 
property  appears  from  very  early  times  to  have  been  evidenced  by 
vnritten  documents,  and  at  present  always  is  so,  which  other  movable 
goods  rarely  are ;  and  therefore  the  buyer  has  in  this  instance  the 
means  of  ascertaining  the  title  of  any  person  who  offers  to  sell,  and 
can  seldom  be  deceived  except  by  his  own  fault 

b 


Own&i*s  of  Ships. 


[part  I. 


""Doubts  have  been  entertained  (a)  whether,  at  common  law,  a 
delivery  by  parol  without  any  bill  of  sale  or  other  instrument  of 
transfer  would  have  been  sufficient  to  pass  a  good  title  to  a  ship. 
Lord  Kenyorij  in  the  case  of  Rolleston  v.  Hibbert  (b\  declined  to  give 
an  opinion  upon  the  point ;  and  Lord  StoweU  (c),  m  the  case  of  the 
Sisters f  expressed  himself  as  follows: — ^^*Il  has  been  contended  in 
argument  that  the  effect  of  a  bill  of  sale  alone  would  not  be  material, 
because  this  was  a  foreign  ship,  in  respect  of  which  it  might  not  be 
requisite  that  it  should  pass  by  a  bill  of  sale.  According  to  the  ideas 
which  I  have  always  entertained  on  this  question,  a  bill  of  sale  is  the- 

f  roper  title  to  which  the  maritime  courts  of  all  countries  would  look, 
t  IS  the  universal  instrument  of  transfers  of  shi[)s  in  the  usag^  of  all 
maritime  countries,  and  in  no  degree  a  peculiar  titlenieed,  or  convey- 
ance  known  only  to  the  law  of  England.  It  is  what  the  Maritime  Law 
expects ;  what  the  Court  of  Admiralty  would  in  its  ordinary  practice 
require;  and  what  the  Legislature  of  this  country  has  now  made 
absolutely  necessary  with  regard  to  British  subjects  oy  the  regulations 
of  the  statute  law." 

In  practice,  ships  are  sold  bv  ^auction  or  private  contract,  after 
advertisements  of  particulars  and  conditions  of  sale  and  inveniorv,  all 
of  which  should  be  drawn  with  care,  as  the  vendor  is  responsible  for 
their  accuracy.  The  bargain  is  generally  followed  by  an  agreement 
of  purchase  (d),  in  the  preparation  of  which  also  great  attention  is 
required,  as  upon  its  contents  may  depend  the  relief  which  a  Court 
of  Equity  would  afford  against  a  purchaser  refusing  to  complete  his 
contract  (a).  By  this  agreement  it  is  commonly  stipulated,  that  on 
payment  of  the  purchase-money  within  a  time  specified,  a  legal  bill  of 
safe  shall  be  executed  to  the  purchaser,  to  be  prepared  at  his  expense, 
and  the  ship,  appurtenances^  &c,  be  forthwith  delivered  to  him. 

Bills  of  sale  are  of  two  kinds :  L  The  grand  bill  (/)  of  sale,  by 
which  the  ship  is  transferred  firom  the  builder  to  the  first  purchaser. 
2.  The  ordinary  bill  of  sale,  by  which  the  owner  of  a  ship,  not  being 
the  builder,  conveys  his  title  to  another. 

The  property  in  ships  and  In  parts  of  ships  is  also  frequently 
ac(^uirea  under  the  terms  of  a  special  agreement  between  the  ship- 
builder and  his  employer,  for  the  payment  of  the  price  agreed  upon, 
by  stipulated  instalments  during  the  progress  of  the  work  to  com- 
*  pletion.  . 


(a)  See  Judge  Story's  note  to  this  sec- 
tion   in    the    American   edition,   and  see 

1  Inst.  11  b.  182  a.    Meffgudow  v,  Ho1t> 
12  Mod.    B«p.   15.      Le&ulier's  case,    2 

(b)  8  Term  Rep.  406. 

(c)  6  Rob.  A.  R.  156.  See  also  Atkin- 
son  r.  Haling,  2  Term  Rep.  462,  466. 
Bntton  «.  Bock,  8  TtaztiL  801.  Kent's 
Commentaries  on  Commercial  and  Mari- 
time Law,  Edinburgh  edition,  p.  127. 

id)  See  the  form,  Appentfix. 
•)  Wilkinson    on    Bhii^fny,    p.    Itl. 
Stoics  Eqni^,  26.    Br«w^  t.  Otrkt. 

2  Mer.  76.    Lynn  r.  Chateiv,  8  Keen.  681. 


(/)  See  forms,  Appendix.  By  a  some- 
what irreg^ular  piuctioe,  which  seems  to  have 
received  the  sanction  of  the  Conrts,  the 
grand  bill  of  sale  is  freanently  dispensed  with, 
the  pnrohaaer  from  the  bmlder  cantentinff 
himself  with  the  builder's  certificate  reamrea 
by  the  8  &  4  Wm.  4,  c.  55,  s.  25,  ana  now 
by  the  17  &  18  Vict,  c  104,  s.  89,  to  be 
poduoed  to  the  oommissioners  of  onstaiB 
bv  all  p^nons  ap^^ying  for  a  certlflcate 
of  registry  of  a  ship  not  previously  regis- 
tered. See  the  cases  of  Woods  v.RuesoB, 
6  B.  &  A.  948;  Gon  «.  Qnliitom  4  SeottTs 
K#w  Bqp.  47X  ^  and  lee,  M  to  tUs 
practiM,  Wilkinson  on  Shipping,  pp.  68*  147. 
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*  In  g&a&rnli  under  a  contract  for  building  a  ship,  (xt  making  any- 
thing not  existing  in  specie  at  the  time  of  the  contract,  no  property 
▼estfl  in  the  purcbaser  during  the  proffress  of  the  work,  nor  until  the 
Tessel  or  thing  is  finished  and  delivered,  or  at  least  ready  for  delivery, 
and  approved  by  the  purchaser,  even  although  the  contract  contains 
a  speeiHcation  oif  the  dimensions  and  other  particulars  of  the  vessel 
or  thing,  and  fixes  the  precise  mode  and  time  of  payment  (g);  but 
in  the  case  of  Woods  v.  Russell  (A),  it  was  laid  down  by  Lord 
Tenterderiy  that  if  a  ship  be  built  upon  a  special  contract,  and  it  is 
part  of  the  terms  of  that  contract  that  given  portions  of  the  price 
flhall  be  paid  according  to  the  progress  of  the  work — e.  g.y  part  when 
the  keel  is  laid — ^part  when  at  the  light  plank — ^the  payment  of  those 
instalments  appropriates  specifically  to  the  purchaser  of  the  ship  so 
in  {MX)gress,  ukI  vests  in  nim  a  property  in  that  ship ;  and  that,  as 
between  him  and  the  builder,  he  is  entitled  to  insist  upon  the  com*- 

Jletion  of  that  very  ship,  and  the  builder  is  not  entitled  to  require 
im  to  accept  any  other.  In  confi)rmity  with  this  opinion,  the  Court 
of  Queen's  Bench,  in  the  case  of  Claihe  v.  Spence  (t),  decided,  that 
where  a  purchaser  contracted  with  a  ship-builder  to  build  him  a  ship 
for  a  certain  sum,  to  be  paid  by  instalments  as  the  work  proceeded— 
the  first  instalment  when  the  vessel  was  rammed ;  the  second  when 
she  was  limbered ;  the  third  when  she  was  decked,  &c. — and  an  agent 
for  the  purchaser  was  to  superintend  the  building,  that  on  payment  of 
the  first  instalment,  the  property  in  the  portion  tnen  finished  became, 
by  virtue  of  the  contract,  vested,  in  the  purchaser,  subject  to  the  right 
of  thQ  builder  to  retain  such  portion  for  the  purpose  of  completing  the 
work,  and  earning  the  rest  oi  the  price ;  and  that  each  material  subse- 
quently added  became,  as  it  was  sidded,  the  property  of  the  purchaser 
as  the  genend  owner.  In  a  subsequent  case  (^'),  it  was  considered  by 
the  Court  of  Exchequer,  that  the  contract  was  executory  for  the  ship 
when  finished,  and  merefore  that  the  property  in  it  did  not  pass  while 
the  ship  remained  in  progress  and  incomplete ;  but  the  doctrine  laid 
down  in  the  two  former  cases  was  expressly  recognised. 

This  doctrine  of  af^ropriation  of  ships  in  the  course  of  building 
seems  to  have  been  first  established  in  Scotland^  where  also  the  specicu 
contracts  which  have  given  rise  to  it  appear  to  have  originated.  In 
the  case  erf  Simpson  v.  DuncannorCs  Creditors  (Jc)  (1786),  a  vessel  was 
contracted  for,  to  be  built  in  Scotland,  the  price  to  be  paid  by  instalments 
— one  when  the  keel  was  laid,  another  when  the  vessel  was  planked, 
and  the  last  whoi  the  vessel  was  launched :  the  builders  having  failed 
*  after  the  first  payment,  it  was  held  that  the  vessel,  on  the  principle  of 


is)  Mooklow  V.  Mangles,  1  Taont.  818.  See  also  Qow  r.  Qointon,  3  M.  &  G.  825; 

Sanmoiia  v.  Swift,  6  B.  4b  C.  857.    Bhode  Wilkins  v,  Bromheiid,  6  M.  &  G.963;  Beid 

9,  .ThwaHee,  6  B.  A  C.    888.    Qoode   v.  v.  Fairbanks,  22  L.  J.  206  C.  P. 

'Langl^y*  7  B.  &  C.  26.    Atkinson  o.  Bell,  (J)  Laidler  v.  Burlinaon,  2  M.  k,  W.  602. 

8  B.  A  C.  277.     Carrothen  i;.  F^ne,  5  See  also  Battersbj  v.  Gale,  4  Adol.  &  £1. 

JKttg.  270.  458. 

(A)  5  B.  &  A.  d42.    See  the  fom  of  %  Or)  fW^Jty's  ColL  no.  290.    Bell's  Prin- 

jHBfcrac^  of  tivb  kjiid  ii\  tha  Appendix.  opJea  of  the  JLaw  of  ScoUand,  p.  486. 


(0  4Adol.&EI.  448;  6N^.&.M9B.4ia 
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*  special  appropriaiaon,  belonged  to  the  employer  from  the  time  of  laying 

*  down  the  Keel  (i).  - 
The  writers  (m)  on  Maritime  Law  inform  us,  that  if  a  ship  be  sold 

with  the  tackle^  apparel,  furniture,  and  other  instruments  thereto  he^ 
longing,  the  ship's  boat  is  not  conveyed  by  these  words;  and  they 
found  their  opinion  upon  the  authority  of  those  parts  of  the  Digest 
in  which  it  is  said  that  the  boat  is  not  a  part  of  the  ship  (n),  or  of  its 
apparel  (o). 

*  Ballast,  in  an  early  case,  was  held  not  to  hefurfdture  in  a  ship  Q>), 
for  although  in  some  cases  necessary,  it  is  not  always  so,  and  "  ships 
may  be  laden  with  such  merchandises  as  are  convenient  ballast  of 
themselves,"  with  advantage  to  the  shipowner.  In  Lano  v.  Neate  (g), 
a  ship  was  conveyed  with  all  stores,  tackle,  apparel,  &c,  but  no  men- 
tion was  made  of  ^'kentledge,"  or  permanent  ballast,,  consisting  usuallv 
of  pigs  of  iron  cast  in  a  particular  form,  or  other  weighty  material^ 
which,  on  account  of  its  superior  cleanliness  and  the  small  space 
occupied  by  it,  is  now  frequently  preferred  to  ordinary  ballast ;  but 
hora  Ellenborough  ruled  that  it  could  not  be  considered  as  part  of  the 
ship's  necessary  stores,  since  common  ballast  might  have  answered  the 
same  purpose.  In  the  case  of  Hoakins  v.  PickersgiU  (r),  a  question 
arose  whether  the  fishing  tackle  was  included  imder  the  terms  ^^  ship 
furniture,"  &c.,  in  a  policy  of  insurance  on  a  ship  employed  in  the 
Greenland  fishery.  Lord  Mansfield  said,  there  was  no  doubt  but  that 
the  boats,  rigffing,  and  stores  beiongii^  to  the  ship  were  included,  but 
that  as  to  fishmg  tackle  in  insurance  cases  it  must  depend  on  the  usage 
of  trade. 

In  the  case  of  the  Dundee  («),  decided  in  the  Court  of  Admiralty^ 
and  afterwards  by  the  Court  of  Queen's  Bench,  the  principle  of  con- 
struction applicable  to  general  words  of  this  description  has  oeen  more 
clearly  exemplified  than  on  any  former  occasion.  The  ship  Dundee, 
on  her  vovage  to  the  Greenland  fishery,  having  on  board  the  necessary 
stores  and  implements  for  the  taking  of  whales  and  other  fish,  and  pro- 

*  curing  and  bringing  home  in  ca^  the  oil  and  blubber,  having  run 


(Z)  The  law  of  vendors  and  pnrofaaaers  of 
ships  formed  no  part  of  the  aeogn  of  the 
Anthor  of  this  Treatise;  and  his  present 
Editor  would  not  thus  briefly  have  adverted 
to  it  but  for  his  experience  of  its  import- 
ance«  and  his  wish  to  direct  attention  and 
acknowledge  his  obligations  to  Mr.  Wil- 
kinson's very  valuable  work  "  On  the  Law 
of  Shipping,  as  it  relates  to  the  Bnilding, 
Registry,  Sale,  Transfer,  and  Mortgages  of 
British  Ships,  including  the  Registry  and 
Trading  of  Ships  built  in  IncSa."  This 
book,  which  supplies  a  want  much  Mt  in 
the  profession,  ought  to  find  a  place  in  the 
libnury  of  every  mercantile  lawyer.  In 
addition  to  a  learned  analysis  of  all  tiie 
cases  decided  in  the  Courts  of  Law  and 
Equity,  it  contains  a-  variety  of  practical 
directions  and  forms,  which  cannot  fail  to 
be  of  great  utility  to  profesrionalmen  whose 
assistance  is  likely  to   be  required  in  tiie 


sale,  conveyance,  and  mortgage  of  British 
ships. 

(niS  Itoccns,  note  20.  Straccha,  De 
Kavinus,  pars  2,  no.  12.  MoUoy,  De  Jurt 
Marit.  book  2,  ch.  1,  s.  8.  The  latter  adds, 
that  if  a  ship  commit  piracy,  the  hoot  is  not 
forfeited,  and  refers  to  a  case  in  RolL  Ab. 
for  his  authority ;  and  Beawes  has  followed 
the  words  of  MoUoy;  but  in  the  case 
referred  to  the  boat  is  not  mentioned.  See 
the  case  of  Shannon  v.  Owen  and  Othos^ 
1  Man.  k  By.  892. 

eDig.  21,  2,  4A. 
Dig.  6,  8, 1. 
I  Kynter's  case,  28  &  29  Elis.  C.  P.; 
Leon.  46,  47. 
(q\  2  Stark.  105. 

(r)  Hoskins  o.  PickersgiU,  2  Mwsh  Ins« 
786;  Ptok,97. 

(«}  1  Hag.  Bep.  109.  Oale  v.  LaariQ^ 
6  B.  Ai*  0*  166* 
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*  foul  of  anotiher  vessel^  the  qaestion  was^  whether  those  stores,  imple- 
ments, &c,  were  to  be  miderstood  as  forming  part  of  the  ship  within 
the  meaning  of  the  first  section  of  the  53  Geo.  3,  c  159,  by  which  the 
responsibilitv  of  shipowners,  in  case  of  loss  or  damage  occurring 
wimout  theur  faolt  or  privity,  is  limited  to  the  value  of  meir  ship  and 
the  freight  due,  or  accruing  due,  for  and  during  the  voyage  in  prose- 
cution, or  contracted  for  at  the  time  of  the  happening  of  such  loss  or 
damage.  It  was  decided  that  the  first  section  of  that  statute  was  to  be 
construed  as  if  the  words  **  with  all  her  appurtenances,"  which  occur 
in  many  sections  of  the  Act,  had  been  inserted  in  it,  and  that  whatever 
was  on  board  of  a  ship  for  the  object  of  the  voyage  and  adventure  on 
which  she  was  engaged  belonging  to  the  owner  constituted  a  part  of 
the  ship  and  her  appurtenances  within  the  meaning  of  that  Act,  and 
that  the  owner  was  liable  to  the  extent  of  the  value  thereof. 

In  the  case  of  Woods  v.  Russell  (t)y  the  rudder  and  cordage,  bought 
by  the  builder  specifically  for  a  ship  complete,  or  nearly  so,  mough  not 
actually  attached  to  it  at  the  time  of  delivery  to  the  purchaser,  were 
considered  to  pass  with  the  ship.  It  would  seem  also,  from  the 
observations  of  the  Court,  in  the  case  of  Gale  v.  Laurie^  that  the  fittings 
of  a  packet,  or  the  guns  of  a  privateer,  would  be  included  in  the  word 
•'appurtenances;*'  and' the  Master  of  the  Rolls,  in  a  recent  case, 
appeared  to  approve  of  the  opinion  of  Lord  Stowell  and  Lord  Eldon^  to 
be  collected,  as  he  thought,  from  their  judgments,  that  the  word 
'•appurt^iances''  included  all  such  matters  as  are  incidental  to  the 

*  working  of  a  ship  (u). 
2.  The  master  of  a  ship  possesses,  as  more  fully  appears  in  different 

parts  of  this  Treatise,  every  power  necessary  for  the  employment  and 
navigation  of  the  ship ;  but  he  has  not,  unless  in  a  case  of  extreme 
necessity,  authority  to  sell  the  ship ;  and  he  is  bound  seriously  and 
deliberately  to  try  every  other  expedient  to  raise  money,  before  dis-  ' 
posing  of  the  ship  or  any  part  of  the  cargo  (a).  And  with  a  view 
probaoly  to  prevent  the  opportunity  of  fraud,  which  the  allowance  of 
this  power  to  him  might  afford,  several  of  the  foreign  (y)  ordinances 
expressly  declare,  that  he  shall  not  sell  the  ship  without  a  special 
authority  for  that  purpose  from  the  owners ;  at  the  same  time,  how- 
ever, authorizing  him,  in  case  of  necessity,  to  borrow  money  upon  the 
credit  of  the  ship  or  its  furniture,  with  the  assent  of  his  crew.  And  in 
conformity  to  these  regulations.  Sir  Matthew  Hale,  when  Chief  Baron 
of  the  Exchequer,  is  reported  to  have  decided  upon  a  case  {z)  referred 
to,  and  argued  before  him,  that  the  sale  of  a  ship  by  the  master  did  not 
convey  the  property  to  the  buyer,  although  the  sale  was  made  in  a 
foreign  country,  in  a  case  of  inevitable  cbnger,  the  ship  and  tackle 


j: 


[0  6  B.  A  Aid.  942. 

[»)  Langton  «.  Horton,  Lag.  Ob.,  roL  28, 
p.  624.  Fdtham  «.  Clark,  1  De  Gex  &  S. 
312. 

(or)  Underwood  v.  Roberteon,  4  Camp. 
138.  Akock  V.  Royal  Exchange  Assurance 
Company,  13  Q.  B.  801,  where  it  was 
bdd,  that  on  tl^  question  whether  a  good 
judgment  had  been  exercised  by  the  master. 


evidence  of  his  being  addicted  to  drunken- 
ness was  admisnble. 

(y)  Consulat,  by  Boucher,  cap.  156. 
Laws  of  Oleron,  art.  1 ;  of  \^buv,  art. 
13 ;  of  the  Hanse  Towns,  art.  67.  Frendi 
Ordinance,  liv.  2,  tit.  1.  Da  Capitaine, 
art.  19.  Ordinance  of  Kotterdam,  art.  166 ; 
2Mageiis,  107. 

{x)  Tremenhere  v.  TresilHan,  1  Sid.  452. 
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beinf;  beaten  and  broken,  and  no  hope  of  saving  any  part  of  them^ 
partly  on  account  of  the  tempest^  and  partly  on  account  of  the  barbarity 
of  the  inhabitants  of  the  country,  who  carried  off  everything  that  was 
cast  on  shore.  Perhaps,  however,  there  might  in  this  case  be  some 
circumstances,  not  noticed  by  the  reporter,  which  might  lead  the 
learned  Judge  to  doubt  the  absolute  necessity  of  a  sale,  or  to  think  the 
buyer  a  party  to  the  misconduct  mentionea  in  the  book.  In  a  case 
that  came  before  the  Court  of  King's  Bench  on  the  subject  of  hypothe- 
cation. Lord  Holt  id  reported  to  have  said,  ^'The  master  has  no 
authority  to  sell  any  part  of  the  ship,  and  his  sale  transfers  no  pro- 
perty ;  but  he  may  hypothecate"  (a\  And  in  a  subsequent  case  (i), 
wherein  Lord  Chancellor  Cowper  decreed  that  the  East  India'Cowr 
pany  should  pay  to  the  owner  of  a  ship,  purchased  of  the  master  at 
Batavia  for  their  use  by  one  of  their  agents,  the  difference  between  the 
real  value  and  the  sum  paid  to  the  master,  with  interest  thereupon  at 
tlie  rate  allowed  in  India  (which  decree  was  afterwards  afiirmed  by 
the  House  of  Lords),  his  lordship  took  notice  that  the  sale  of  the  ship 
was  not  necessary :  the  transaction,  indeed,  was  a  gross  fraud  between 
the  master  and  the  agent  of  the  Company,  but  without  their  privity. 
By  the  Consolato  del  Mare,  the  master  is  allowed  to  sell  the  ship  if 
worn  out  by  age  (o).  And  it  is  said  by  one  of  the  earliest  English 
reporters,  tnat  ^^  the  master  of  a  ship  may  in  some  cases  sell  the  ship, 
although  it  does  not  belong  to  him,  as  in  the  case  of  famine''  (d),  8^ 
This  author  does  not  cite  the  decision  of  any  Court  as  an  authority  for 
the  observation.  The  exception,  however,  of  cases  of  extreme  neces- 
sity rather  fortifies  than  weakens  the  general  rule ;  and  no  person  can 
safely  purchase  a  ship  of  the  master  in  any  case  which  does  not  clearly 
fall  within  the  principle  upon  which  the  exception  is  founded;  and 
such  a  case  will  rarely  happen.  And  although  the  master  be  himself 
a  partK)wner  of  the  ship,  yet  will  not  his  sale  mereof  be  good  for  more 
V  than  his  own  part,  for  Uie  interest  of  part-owners  is  so  far  distinct,  that 
f  one  of  them  cannot  dispose  of  the  share  of  another;  whereas,  in  articles 
/  of  ordinary  sale,  one  partner  may  in  general  transfer  the  whole  pro- 
(^      perty,  if  the  transaction  be  without  fraud. 

"  Since  the  publication  of  the  first  edition  of  this  book,  this  power 
of  the  master  has  been  a  subject  of  judicial  ccmsideration  in  several 
Courts.  The  British  ship  Glamorgan,  belonging  to  the  port  of 
London^  was  sent  on  a  voyage  from  thence  to  Antigua  and  back*  She 
delivered  her  cargo  at  Antigua,  took  in  her  liomeward  cargo,  and 
sailed  to  Tortola  to  join  convoy ;  and  arriving  at  Tortola  in  a  leaky 
state,  on  the  16th  oi  November,  1805,  was  there  sold  in  the  following 
month,  under  an  order  of  the  Vice- Admiralty  Court,  obtained  on  the 
application  of  the  master  for  a  survey,  and  a  report  of  surveyors  that 
the  ship  was  totally  tmfit  in  her  then  state  to  proceed  with  her  cargo, 
and  that  the  expense  of  repairing  her  there  would  be  more  than  her 
value  when  repaired.     The  puroiaser  procured  a  new  register  for  the 


(a)  Johtuon  «.  Shippen,  2  Lord  Raym. 
984. 

(6)^£lkiii8  o.  East  India  Company^  1  P. 
Wrii.  892 ;  2  Bro.  Pari.  Cawi,  72. 


(c)  By  Boucher,  <sk^,  166. 
{d)  Jenkia's  Centtiries,  p.  156. 
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diip  at  Tarioh^  and  aeot  her  from  thence  to  Nevi$,  and  there  pro- 
cured another  new  register,  and  sent  her  from  thence  to  Orenadas 
where  she  took  in  a  cargo,  with  which  she  arrived  safely  in  Liyndon, 
in  Jyhjy  1806.  No  fraud  was  found  to  exist  in  this  sale;  and  the 
Court  being  of  opinion  that  Uie  sale  could  not  be  sustained  under  the 
authority  ot  the  Vice- Admiralty  Court,  it  became  material  to  consider 
whether  it  could  be  sustained  as  a  sale  by  the  authority  of  the  master. 
The  Court  i^pear  to  have  thought  that  it  could  not ;  but  the  point 
was  not  judicially  decided,  because  the  learned  Judges  were  of  opinion 
that,  suppusinc  the  master  was  warranted  by*  an  authority,  express  or 
implied,  m)m  his  owner,  to  sell  the  ship  in  such  a  case,  still  it  was 
necessary  that  the  forms  prescribed  by  the  Register  Acts  should  be 
complied  with ;  and  nothing  of  this  sort  having  been  done,  the  original 
owner  succeeded  in  his  action  against  the  purchaser  (e). 

The  Amerioan  ship  Fanny  and  Elmira  (/)  having  been  taken  by 
the  Danes,  and  recaptured  by  a  British  sloop,  was  claimed  in  the 
Prise  Court  of  Admiralty  on  behalf  of  her  original  owners,  who 
resided  at  New  York,  and  also  by  a  Mr.  Ormsbtf^  who  had  purchased 
her  of  the  master  at  Sligo  in  Ireland,  under  the  following  circum- 
stanoes :  The  ship  having  been  damaged  upon  the  rocks  in  Sligo  Bay, 
the  master  causea  her  to  be  surveyed  by  persons  whom  he  described 
as  competent,  but  who  do  not  appear  to  have  filled  any  public  station, 
and  who  repoi*ted  that  it  would  require  1,500/!.  to  repair  the  vessel,  a 
sum  far  exceeding  her  value,  and  that  it  would  be  for  the  interest 
of  the  concerned  to  have  her  sold.  She  was  accordingly  sold  by 
public  auction,  and  bought  by  Ormsby  for  3502.,  who,  by  the  master  s 
desire,  paid  part  of  the  money  into  the  hands  of  the  agents  of  the 
owner  at  Sligo,  and  carried  the  remainder  to  account  between  himself 
and  the  master.  Soon  after  this  purchase,  Ormsby  offered  a  fourth  of 
the  vessel  to  the  master  at  the  same  price,  provided  he  would  consent 
to  navigate  her  again  as  master :  this  he  agreed  ta  The  vessel  was 
repaired  at  an  expense  of  800il,  sailed  to  Riga,  and  was  taken  on  her 
return  from  thence  to  London.  The  agents  of  the  original  owners 
declared  they  had  done  everythinj^  in  their  power  to  prevent  the  sale, 
and  had  been  ready  to  make  any  advances  tnat  might  be  found  neces- 
sary. The  leamecl  Judge  of  the  Court  ordered  the  ship  to  be  restored 
to  the  original  owners,  without  prejudice  to  any  rights  which  the 
proper  Court  of  Justice  in  America  might  think  mx.  Ormsby  had 
acquired  by  the  purchase.  It  is  obvious,  from  the  facts  above  stated, 
that  this  sale  could  not  be  justified  on  the  ground  of  necessity ;  but  the 
opinion  of  so  very  learned  and  enlightened  a  Judge  on  this  subject  in 
general  deserves  the  greatest  attention,  and  ought  to  be  made  known 
as  generally  as  possible,  to  prevent  sides  of  this  kind,  which  are  so 
often  injurious  to  the  rights  of  the  owners.  ^'  In  the  first  place,"  he 
says,  "  it  must  be  shown  that  there  was  a  necessity,  and  then^  it 
remains  to  be  considered  whether  it  was  such  as  by  law  would  give 

(•)  R«id  «.  D«rbT,  10  Evt,  148.    See  Othen»   10    Eart,    878.    See   Htmter  v. 

ako»  ■•  to  the  anthority  of  tba  Vice-Ad-  Fvlrar,  7  M.  A  W.888jn>H,  p.  15. 

mirihv  Coort  to  order  a  Mle  on  the  applum-  (J)  The  Kuuiy  and  tibnra,  Hicks,  £dw. 
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the  ma^r  a  right  to  sell.  That  such  a  case  ma;^  arise  I  am  not  pre- 
pared to  deny.  Suppose,  for  instance,  a  ship  in  a  foreign  country, 
where  there  is  no  correspondent  of  the  owners,  and  no  money  to  be 
had  on  hypothecation  to  put  her  into  repair.  Under  these  circum- 
stances, what  is  to  be  done?  The  ship  may  rot  before  the  master  can 
hear  from  his  owners ;  and  therefore,  if  the  necessity  were  clearly 
shown,  with  full  proof  that  everything  was  done  optimdjide,  and  for 
the  real  benefit  of  the  owners,  the  Court  might  be  disposed  to  sustain 
a  purchase  so  made.**  And  again,  "  In  a  case  of  that  description,  I 
say,  strongly  put,  where  there  was  no  ground  for  suspicion,  although 
I  do  not  luiow  that  such  a  power  is  given  to  the  master  by  the  general 
Maritime  Law,  yet,  feeling  its  expediency,  this  Court  would  strain 
hard  to  support  the  title  of  the  purchaser :  but  there  must  be  the 
clearest  proof  of  the  necessity ;  it  must  be  shown,  not  onl;^  that 
the  vessel  was  in  want  of  repair,  but  likewise  that  it  was  impossible  to 
procure  the  money  for  that  purpose.'' 

Again,  in  an  action  brought  on  a  policy  of  insurance  on  the  ship 
Lady  Banks,  which  had  been  sold  by  the  master  at  the  Isle  of  France, 
the  jury  having,  in  answer  to  the  questions  submitted  to  their  con- 
sideration by  the  learned  Judge  at  the  trial,  found,  first,  that  the 
master  appeared  to  have  acted  according  to  the  best  of  his  judgment ; 
secondly,  that  the  sale  was  conducted  fairly  and  honestly;  and, 
thirdly,  that  there  was  no  necessity  for  the  sale  of  the  ship — ^the 
verdict  was  entered  for  the  assured  for  an  average  loss  only,  and  not  for 
a  total  loss  with  benefit  of  salvage,  which  the  assured  had  claimed  (g). 

It  may  be  proper  to  mention  in  this  place  a  case  tried  very  soon 
after  that  which  I  have  last  cited,  arising  out  of  a  sale  of  a  part  of  the 
cargo  made  at  the  Cape  of  Good  Hope  by  the  master  of  a  ship  which 
hacfbeen  wrecked  there.  The  authonty  of  the  master  to  sell  the 
cargo  depends  upon  the  same  principles  as  his  authority  to  sell  the 
ship.  Tlie  gooas  in  question  were  forty-two  chests  of  mdigo,  which 
the  purchasers  sent  to  England,  and  wmch  were  found  upon  arrival 
here  to  be  damaged.  Several  other  chests  which  were  on  ooard  were 
also  saved  and  sold.  The  catalogue  for  sale  described  several  of  the 
packages  of  the  indigo  as  being  wet,  but  otherwise  in  good  order:  the 
chests  were  not  opened  before  the  sale.  The  master,  acting  under  the 
advice  given  him  at  the  Cape,  thought  a  sale  the  best  thing  that  could 
be  done  for  all  concerned,  and  no  fraud  or  improper  motive  was 
imputed  to  him.  The  action  was  brought  by  the  owner  of  the  forty- 
two  chests  nominally  against  the  J^t  India  Company,  virtually 
a^inst  the  persons  who  had  become  the  purchasers  at  the  Cape.  The 
sale  of  these  goods  under  these  circumstances  being  thought  unneceth 
sary,  the  plaintiffs  obtained  a  verdict  A  motion  for  a  new  trial  was 
made  in  the  ensuing  term,  but  no  rule  granted  (A). 

{g)  Maeburn  v.  Leckie,  tried  before  Lord  from  the  plaintiffii  in  this  caiue,  in  an  action 

Chief  Justice  Dallas,  March  5th,  1822.    A  for  br^uch  of  duty,  for  not  delivering  at 

printed  report  of  this  trial  has  been  pub-  their   place  of  destination,  1   Bing.  243. 
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The  decision  of  these  two  cases  is  conformable  to  the  opinion  of  the 
Court  of  King's  Bench,  Id  the  case  of  the  JRoyal  Asmrance  Company  v. 
IdUf  which  was  a  writ  of  error  brought  on  a  judgment  of  the  Court  of 
Common  Pleas  (%)• 

*  This  was  covenant  <m  a  policy  of  assurance  on  freight  and  goods 
effected  in  the  name  of  the  plaintiff,  and  sealed  with  the  common  seal 
of  the  defendants.  The  jury  found  that  there  had  been  a  partial  loss 
as  to  the  cargo,  and  a  total  loss  upon  the  freight,  and  gave  their  verdict 
for  the  plaintiff,  with  damages  for  such  totd  loss  on  nreight,  subject  to 
the  opimon  of  the  Court  upon  a  case  of  which  the  foUowing  is  the 
substance : — 

The  ship  set  sail  from  Quebec  to  London,  being  her  port  of  discharge 
in  the  United  Kingdom,  and  on  her  voyage  down  the  river  St  Lawrence 
having,  by  an  unavoidable  accident,  struck  the  ground,  she  imme- 
diately sprung  a  leak.  Tempestuous  weather  came  on;  and  after 
every  enaeavour  had  been  used  to  ^t  the  vessel  into  a  place  of  safety, 
and  when  all  the  crew,  with  a  number  of  men  who  had  been  procured 
from  the  shore  to  assist  them,  were  exhausted  by  working  at  the 
pumps,  and  when  there  were  six  feet  water  in  the  hold,  and  the  water 
still  gaining  fast  upon  the  crew,  it  became  absolutely  necessary,  for 
the  preservation  of  the  lives  of  the  master  and  crew,  to  run  the  vessel 
on  shore;  and  on  the  2l8t  November  she  was  accordingly  run  ashore 
in  Kamouraeha  Bay^  about  ninetv  miles  below  Quebec  She  took  the 
ground  upon  the  outside  of  a  reef  of  rocks  at  the  entrance  of  the  bay ; 
and  the  ship  being  situate  in  the  tide  way,  and  immovable,  was  there 
exposed  to  the  fufl  force  of  the  river  St  Lawrence^  and  in  the  way  of 
the  drift  ice  floating  down  the  same,  which  was  then  beginning  to  form 
in  great  masses. 

On  the  22nd  November  the  master  went  to  Quebec  and  acquainted 
two  of  his  owners,  resident  there,  with  his  misfortune,  and  after  his 
return  caused  two  survevs  to  be  made  of  the  ship  by  persons  of  com- 
petent experience  and  skill ;  and  it  being  the  opinion  of  the  surveyors 
that  she  lay  in  a  situation  of  imminent  peril  of  being  carried  away 
and  destroyed  by  the  ice,  and  that  it  was  prudent^  and  for  the  benefit 
of  all  concerned,  to  sell  her  and  her  cargo  as  soon  as  possible,  he 
accordingly,  under  the  direction  of  a  part-owner  of  the  ship  and 
cargo,  and  agent  at  Quebec  for  the  owners  thereof,  did  proceed  to  a 
sale  of  the  ship  and  cargo  by  public  auction  at  Quebec,  at  which  sale 
the  part-owner  attended. 

The  jury  found  that  the  master  had  acted  throughout  the  whole 
taransaction  fairly  and  bona  fide  for  ike  benefit  of  aU  concerned;  and 
that  the  sale  was  honestly,  fairly,  and  properly  conducted  and  directed 
with  a  view  to  the  interest  of  all  parties  concerned. 

The  ship,  contrary  to  all  reasonable  expectations,  survived  the 
winter  of  1810,  and  in  the  spring  of  1811  was,  at  a  great  expense, 
•  floated  and  carried  up  to  Quebec  by  the  purchasers  thereof,  ana  after 
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*"  bdng  repaired  at  an  expense  of  646L  6«.  Id.,  currency^mrformed  a 
voyage  to  England  in  the  smnmer  of  181 1^  and  brought  a  rail  caim. 

The  special  case  was  afterwards  tamed  into  a  special  veraict, 
and  upon  the  facts  above  stated,  the  Court  of  Common  Pleas  held 
that  the  master  was  justified  in  making  &e  sale  (;);  but  the  case 
being  afterwards  brought  bj  writ  of  error  before  the  Court  of  King's 
Bench,  that  Court  called  on  the  Counsel  for  the  defendants  in  error 
to  point  out  how  it  appeared  by  the  special  verdict  that  the  sale  was 
necessary;  and  aft;er  hearing  some  observations  from  him  to  show 
that  the  necessity  was  to  be  inferred  from  the  finding  of  the  jury, 
expressed  a  clear  opinion  that  the  necessity  did  not  appear,  and 
awarded  a  venire  de  novo  for  the  purpose  of  trying  whether  it  existed 
or  not 

In  the  subsequent  case  of  Seid  v.  Bonham(k)y  the  jury  having 
expressly  found  that  the  captain  had  a  justifiable  cause  of  selling  the 
ship,  the  Court  of  Common  Pleas  refused  to  disturb  the  veoxlict, 
although  the  circumstances  relied  upon  to  show  the  necessity  of  sale 
were  certainly  much  less  urgent  than  those  from  which  the  Court  of 
Kind's  Bench  in  the  previous  case  had  declined  to  infer  that  a  sale 
had  oecome  necessary.  But  one  very  learned  Judge  difiered  from 
the  rest  of  the  Court,  and  wished  the  fiudmg  of  the  jury  to  be 
reconsidered. 

**  First,"  said  Mr.  Justice  Bichardson,  *'  as  to  the  necessity  of  sale, 
it  is  certain  Uie  assured  has  no  right  to  sell,  except  in  a  case  of 
strong  necessity;  perhws  he  is  not  confined  to  a  case  of  physical 
necessity,  but  the  necessity  must  be  such  as  would  induce  a  prudent 
man,  even  uninsured,  to  selL  What,  then,  was  the  necessity  here? 
The  captain  contents  himself  with  1,200^  when  he  had  12,000^  at 
stake,  so  that,  if  he  had  been  uninsured,  the  loss  must  have  been 
10,8002.,  with  the  exception  of  the  amount  for  which  the  ship's 
stores  might  have  sold;  whereas  the  loss  would  have  amounted  to 
no  more  than  5,000il,  if  the  ship  had  been  repaired  at  that  expense, 
and  had  completed  her  voyage.  There  was,  it  is  true,  some  diffi- 
culty in  raising  money,  Ccuoutta  being  an  expensive,  though  a  good 
place  for  repairs,  and  the  captain  attempted,  without  success,  to 
txnrow  on  hypothecaticm  of  the  ship,  but  he  never  ofiered  to  hypo- 
thecate the  car^o,  as  he  ouffht  to  have  done.  It  appears  a  strong 
thing  to  say,  that  he  would  nave  sold  the  ship  for  1,200^  if  he  had 
been  uninsured.  My  Lord  Chief  Justice  and  my  learned  brothers 
seem  to  think  that  the  jury  have  concluded  this  point.  That  the 
captain  acted  honourably  there  can  be  no  doubt;  but  I  should  wish 
it  to  be  again  considered,  whether  he  acted  for  the  benefit  of  all  con- 
cerned." This  opinion  of  Mr.  Justice  Sichardeon  is  consistent  with 
all  the  cases  above  cited.  He  differed  with  the  rest  of  the  Court  on 
the  circumstances  of  the  particular  case,  not  on  the  principle  of  its 
•  decision  (Z). 

(f)  8  Tatint.  765.  interval  between  the  rengnatkm  of  Chief 

(k)  SBfod.  &  Binff.  147.    6  Moore,  897.  Jnrtioe  Gibbe  and  the  promoCioii  d  Mr. 

(Q  The  caae  of  Idle  v.  Boyal  KinhangB  Joatioe  Richardwon  to  the  Benefa  ot  the 

AMwance  Company  waa  deeidad  in   the  Conrt  of  Common  Fleaa.    TbeoaaeofMOUa 


OHAP.i.]  Ovmmf  of  SUfB.  II 

^  la  A  niOTe  recent  caie  of  Boberttcn  v.  Clark$(fn),  in  which  the 
Court  of  Coumon  Pleas  considered  a  sale  by  the  captain  justifiable^ 
it  appeared  that  the  ^hip,  having  been  so  shattered  in  a  storm  that 
the  expense  of  repairing  h«r  womd  have  exceeded  her  original  value;, 
was  sold  bon&fde  for  the  benefit  of  all  coDOorned,  and  being  brought 
by  the  purchasers  to  a  place  where  she  might  have  been  completely 
repaired,  had  it  been  deemed  advisablci  was  there  broken  up.  Lord 
Giffordy  C.  J.,  in  delivering  the  judmnent  of  the  Court,  said,  **  This 
principle  may  be  clearly  laid  down,  mat  a  sale  can  only  be  permitted 
m  case  of  urgent  necessity ;  that  it  must  be  hon&  fide  for  the  benefit 
of  all  concerned,  and  must  be  strictly  watched.  Nothing  can  now 
impeach  the  correctness  of  tliis  principle ;  and  the  only  question  here 
is,  Did  the  evidence  establish  that  urgent  necessity?  Ine  jury  have 
come  to  the  conclusion  that  it  did,  and  after  hearing  the  notes  of  the 
learned  Judge  who  presided,  I  am  of  the  same  opinion.  It  is  not 
disputed  that  the  sale  was  bon&  fide^  and  it  is  dear  that  it  was  for 
the  benefit  of  all  concerned.  1  agree  that  it  is  not  sufficient  to  show 
that  the  sale  was  bond  fide,  and  for  the  benefit  of  all  conc^ned, 
imless  it  be  also  shown  that  there  was  urgent  necessity  for  its  being 
resorted  to ;  but  that  having  be«i  satisfactorily  proved  in  the  present 
instance,  the  verdict  cannot  oe  disturbed  on  that  ground.** 

The  cases  of  Cambridge  v.  Aridertonin),  Alien  v.  Sugrue{o\ 
Irving  V.  Manning  (jp),  Doyle  v.  Dallas  (y),  Grardner  v.  Salvador  (r), 
and  Soamee  v.  Sugrue  («),  all  of  them  actions  on  policies  of  insurance, 
in  which  the  propriety  of  sale  by  the  master  was  discussed  as  inci- 
dental to  the  question  whether  or  not  a  total  loss  had  occurred,  may 
be  usefully  consulted  on  this  point 

'^  A  captain,"  said  Jmdal,  C.  J.,  addressing  the  jury  in  the  case  of 
Soames  v.  Sugrue,  ^^has  no  power  to  sell  except  from  necessity, 
considered  as  an  impulse  acting  morally  to  excuse  his  departure 
firom  the  original  duty  cast  upon  him  of  navigating  and  bringing 
back  the  vessel.  If  he  has  no  means  of  getting  the  repairs  done  in 
the  place  where  the  injury  occurs ;  or  if,  being  m  a  place  where  they 
mignt  be  done,  he  has  no  money  in  his  possession,  and  is  not  able  to 
raise  any,  then  he  is  justified  in  selling,  as  the  best  thing  that  can  be 
done,  in  the  present  case,  it  appears  that  the  vessel  was  in  a  place 
where  the  repairs  could  be  done,  and  where  money  could  be  obtamed, 
although  at  an  extravagant  expense.  Still  the  question  is.  Whether 
the  expenditure  was  so  great  that  no  prudent  man,  in  the  exercise  of 
"*  a  sound  and  vigorous  judgment,  would  hesitate  as  to  the  propriety  of 

V,  Fletcher,  1  Dongl.,  on  which  Chief  Justice  Ireland  v,  Thompflon,  4  C.  B.  168 1  Knight 

Dallafl  principally  reliee  in  his  judgment^  if  r»  Faith,  16  Q.  B.  649;  and  the  Segredo, 

not  cited  in  the  prenona  editions  of  this  work.  1  £.  &  A.  36.  i 

Hie  oonrse  pursued  by  the  Court  of  King's  (n)  2  B.  A  C.  691. 

Bench,  when  Idle  v.  The  Boyal  Exchange         io)  8  B.  A  C.  665. 

Assurance  Company  came  before  it  in  error,  ip)  6  C.  B.  891. 

was  mentioned  in  the  argument  of  Beid  v,         fy)  1  M.  &  Rob.  48. 

Bonham,  but  not  adverted  to  in  the  judg*         M  1 IL  &  B,  116.    See  also  Bidgwi^  «. 

jnent  of  the  Court.  Boberts,  4  Hare,  118. 

Sg  Robertson  v,  Clarke,  1  6ing.445|         (t)  4  C.  A  P.,  276.    See  also  Green  t^. 

core,  622.    And  see  tbe  judgment  m  Bcgr«l  Ibu  An.  Comp.,  6  Ikunt  68. 
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*  selling?  If  you  think  tliat  the  owner  himself^  had  he  been  on  the 
spot;  iminsored;  would,  in  the  exercise  of  a  sound  discretion,  have 
repaired  the  vessel,  or  that  if  an  agent  of  die  underwriters  had  been 
there,  he,  exercising  such  discretion,  would  have  repaired,  then  this 
captain  ought  certaml v  to  have  done  so ;  but  if  they  would  not  have 
done  so,  tnen  I  thiuK  this  captain  was  not  compellable  to  repair, 
and  the  sale  in  such  case  wiH  have  taken  place  under  a  justifiable 

*  necessity  ^  (t). 


*  (0  The  case  of  Soomeg  v,  Sogrne  is  cited 
with  some  degree  of  caution  by  Chancellor 
Kent,  for  the  poation  that  the  inability  of 
the  master  of  an  insured  ship  to  raise  money 
for  repairs  in  a  place  where  but  for  his  want 
of  money  they  might  be  done,  would  justify 
an  abandonment  of  the  ship  to  the  under- 
writers (1).  I  am  not  aware  that  this  has 
been  determined  by  any  case  in  our  Knglish 
Courts  of  Justice,  but  it  is  conformable  to 
the  doctrine  of  the  most  eminent  of  the 
French  writers  on  Maritime  Law. 

There  is  some  difficulty  in  understanding 
how  the  liability  of  the  underwriter  can  be 
affected  by  the  degree  of  credit  which  the 
assured  may  eqjoy  in  the  port  to  which  his 
ship  has  been  compelled  to  resort  for  repairs. 
The  extent  of  the  indemnity  stipulated  in 
the  contract  of  insurance  agamst  "  the  perils 
of  the  seas,"  ihe/ortune  de  mer,  would  appear 
to  be  the  same,  whatever  mav  be  the  opinion 
of  foreign  shipwrights  of  tne  risk  of  the 
voyage  m  the  course  of  which  repairs  have 
become  necessary,  or  thdr  estimate  of  the 
ability  of  the  person  to  whom  they  are  to 
look  tor  payment.  The  certificate  of  registry 
of  the  ship  Glamorgan  may  show  that  her 
owners  are  merchants  of  opulence,  while  the 
names  on  the  certificate  of  the  ship  Chraoe 
are  unknown  to  the  cautious  tradesman,  who 
requires  to  inspect  that  document  before  he 
sets  to  work.  Ought  the  signification  of 
terms  in  common  use  in  mercantile  instru- 
ments to  contract  and  dilate  according  to 
circumstances  of  this  description  ?  It  has 
been  held  (2),  that  where  a  ship  was  disabled 
by  perils  of  the  seas  from  pursuing  her 
voyage,  and  the  master,  to  defray  the  ex- 
pense of  repair,  havine  no  other  means  of 
obtaininff  money,  sold  part  of  the  goods 
*  insured,  and  applied  the  proceeds  to  the 


repairs^  that  this  was  not  a  kMS  of  goods  by 
perils  of  the  seas.  From  the  deosion  in 
several  cases  (3)  that  the  loss  of  a  voyage 
could  not  make  a  constructive  total  loss  of  a 
ship,  it  might  be  inferred  that  the  master, 
in  the  circumstances  supposed,  ought  to  wait 
until  he  has  communicated  with  his  owners, 
and  the  means  of  repairing  tiieir  ship  have 
been  furnished  by  them.  It  will  be  remem- 
bered, also,  to  have  been  determined  that  a 
ship  was  not  seaworthy  which  sailed  from 
Mauritius  to  London  without  having  a  person 
on  board  competent  to  supply  the  captain's 
place  in  the  event  of  his  incapacity  from 
illness  (4) ;  and  there  seems  little  difference 
in  principle  between  the  case  of  a  ship  un- 
provided with  an  adecjuate  crew,  and  of  a 
ship  the  master  of  which  is  despatched  on 
a  oistant  and  perilous  adventure  without 
cargo^  or  credit,  or  the  means  of  defh^ying 
the  expense  of  that  which  in  its  own  nature 
is  no  more  than  a  partial  loss. 

But  these  considerations  cannot  have 
escaped  the  attention  of  the  eminent  law- 
yers to  whose  writings  I  am  about  to  refer, 
rothier  expresses  a  somewhat  doubting 
opinion  that  a  disabled  ship,  capable  <» 
repair,  which  is  obliged  to  take  refhffe  in  a 
port  where  the  means  of  repair  exist,  but 
where  the  master  has  neither  monev,  credit, 
nor  friends,  may  be  considered  to  have  be- 
come so  drcumstanced  parfortmne  de  mer, 
and  thei^efbre  to  be  a  loss  within  the  policy. 
Emerigon  (6),  in  his  Traits  dcs  Assurances 
Maritimcs,  coincides  in  that  opinion,  and  it 
is  also  adopted  by  Fkurdcssus  and  Boulay 
Flity  (6).  But  the  commentator  on  tlie 
Ordoniiance  de  la  Marine,  Yalin,  is  the  au- 
thority on  whom  all  these  learned  foreigners 
rely  in  support  of  their  position;  and  his 
opinion  is  so  clear  and  unhesitatiug  that  he 


(1)  Comm.  on  Com.  &  Mer.  Law,  Edinb.  edit.  821. 

(2)  Sarquay  v,  Hobson,  2  B.  &  C.  7;  4  Bing.  131;  1  T.  &  J.  847,  S.  C.  ^ee  also  Powell 
V,  Gudgeon,  5  M.  &  S.  413.    Duncan  o.  Benson,  1  Exch.  645. 

(3)  Pole  V,  iltzgerald,  Willes'  Bep.  641 ;  6  Bro.  P.  C.  137.  Anderson  v,  Wallis,  2  M.  & 
S.  240.  Falkner  v.  Bitchie,  ibid.  293.  Thomley  v.  Hebeon,  2  B.  &  A.  618.  Doyle  v.  Dallas, 
1  M.  &  R.  48. 

(4)  Clifford  v.  Hunter,  M.  k  M.  103. 
[6)  See  Emerigon,  Traits  des  Assurances,  tit.  Itmam^ahiliiS,  and  Pothier  du  Contrat 

*  d'Assurance,  cap.  3,  s.  1. 

(6)  BoulA^r  my.    Coon  de  Drdt  Commerekl  Maritime.   ^Del'Iimavigibilit^.'' 
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by  the  Judges  of  the  Court  of  A^inlty  (1) 
•t  BfaneOlei  to  be  kw,  and  thinks  it  most 
b«f«  proceeded  mm  groandB  wfakh  do  not 
appear  from  the  iMoort  before  him. 
The  case,  as  dted  by  Yalin,  was  as  fol* 

On  the  Ml  of  September,  17H  Caadde, 
the  master  of  the  polaoca  St  Etienne,  bor« 
rowed,  on  bottomry  and  the  security  of  his 
brother,  a  smn  of  1000  hrres,  from  Mam^ce 
Barratier,  for  a  Toyag«  to  the  Lerant.  The 
maritime  interest  a^«ed  i^on  was  10  per 
cent,  for  six  months,  and  at  the  same  nite 
for  any  longer  period,  not  exceeding  three 


Alter  a  year's  voyage,  CandolA  died,  and 
the  command  of  the  ressel  derolred  on  the 
mate  fkndoa. 

In  January,  1766,  the  ressel  arrired  at 
C|ypnii^  and  on  the  20th  of  that  month  the 
crew  presented  a  memorial  to  the  French 
caoKoi,  reanesting  that  the  shm  might  be 
examined  by  sorreyors,  and  ofleriug  to  re* 
embark  if  they  sbonld  declare  her  to  be 
navigable. 

The  surrefors  reported,  that  if  the  ship 
were  Tepaireo,  she  might  continiie  narigable 
for  seroal  years.  The  repairs  were  estimated 
at  12,000  piastres. 

On  the  28rd  of  the  same  month,  the  con* 
sal  issued  an  order,  by  which  Fkodon  was 
required  to  proceed  forthwith  to  the  repairs. 
PandoQ  remonstrated,  excusing  himself  on 
the  ffroimd  that  he  covld  not  procore  money 
for  the  purpose.  Thecoosiil,notwitlistaiiding, 
repeated  his  order. 

On  the  8rd  of  Febmary,  Fandoo,  having 
inTsin  endeavomred  to  borrow  money  on  any 
terms,  dedared  "that  he  abandoned  tiie 
polaoca  to  be  disposed  of  by  the  consul  as  he 
might  think  best  for  the  advantage  of  the 
paHsee  interested." 

The  consul,  aooor^nglv,  sold  the  ship 
for  901  piastres,  with  wmch  he  paid  the 
waffes  of  the  crew.  The  vendee  repaired, 
and  afterwards  sent  her  to  sea. 

On  the  22nd  of  June,  of  the  same  year,  an 
action  was  commenced  by  Jean  Baptiste  Ode^ 
the  assignee  of  liaurice  Barratier,  by  whom 
the  money  was  lent  on  bottomry,  agunst  the 
representotives  of  Candole  and  his  brother, 
to  recover  the  100  [uastres  which  they  had 
borrowed,  with  the  maritime  interest  agreed 
upon,  up  to  the  time  the  polaoca  was  sdd. 

The  defence  was,  that  the  ship,  having 
been  declared  innavigiible,  she  bad  been 
abandoned  to  the  insurers  and  the  lenders 
on  bottomry,  who  had  therefore  no  daim 
beyond  the  amount  realised  by  the  sale. 

To  this  the  pliOntiff  repHecC  first,  that  the 
*  captain  had  not  submitted  a  contulat,  or 


formal  report^  to  the  colunil,  and  that  by 
reason  of  that  omisrion,  there  were  no  means 
of  ascertaining  whether  the  condition  of  the 
venel,  at  the  timeof  her  sale,  was  the  result 
of  hervtM  proprs  or  of  perils  of  the  sea. 

Secondly,  that  the  vessel  had  not  been 
dedared  absolutely  innarigable,  but  only 
fauaavigable  witiiout  repairs ;  that  Faudou's 
inability  to  procure  money  was  his  own 
affidr,  or,  at  lul  events,  a  circumstance  which 
could  not  affect  the  insurers  or  lenders  on 
bottomry. 

On  this  state  of  fkcts  the  Gourt  decreed 
that  the  representatiye  of  Candole,  and  his 
brother,  were  liable  to  pay  the  bottomry 
loan  of  1000  livres,  with  maritime  interest. 

"  I  don't  doubt,"  continues  Valin,  "that 
the  decision  was  right,  and  that  it  proceeded 
upon  the  ground  that  Faudou,  the  substi* 
tuted  captain,  not  having  made  a  formal 
report  to  the  consul,  or  teken  care  to  have 
inserted  in  the  surveys  the  foct  that  the 
innavigability  of  his  ship  had  been  occasioned 
by  bad  weather  and  sea  damage,  the  pre- 
sumption was^  that  it  proceeded  from  her 
own  inherent  defoots." 

"  Had  his  papers  been  regular,  the  judg* 
ment  oould  not  have  been  m  fovour  df  the 
lender  on  bottomry,  for  the  inability  of 
Faudou  to  borrow  money  for  the  purpose  of 
repairs,  placed  him  in  the  same  position  as  if 
the  means  of  repairing  the  vessel  did  not 
exist  in  the  place  where  she  lay." 

"It  is  true,  that  it  would  be  dangerous  to 
admit  such  an  excuse  without  invertigation, 
for  the  captain  might  allege  it  folsely,  to  the 
injury  of  the  assurers  and  lenders  on  hot* 
tomry.  Certainly  it  would  deserve  no 
attention,  if  there  were  goods  on  board  the 
ship  which  might  have  been  sold.  But 
Faudou  was  a  substituted  captain;  and  it  is 
further  to  be  parUcularly  noted,  that  the 
ship  was  in  a  foreign  country,  between  which 
ana  the  residence  of  his  owners  there  was 
probaUy  no  opportunity  of  correspondence, 
and  where,  therafore,  it  is  by  no  means  won* 
derfol  that  the  captain  of  a  uiip,  without  any 
cargo,  should  find  himself  also  without 
credit." 

"  Under  such  circumstances,  I  repeat,  the 
case  is  the  same  as  if  there  had  been  no 
materials  or  workmen  in  the  place  to  exe* 
cute  the  repairs;  so  that  if  Faudou  had  done 
the  needfol  to  prove  that  the  bad  condition 
of  his  diip  did  not  proceed  from  her  inherent 
defect,  the  bottomry  lender  must  have  fkiled 
in  Ids  suit,  without  pr^udioe  to  his  claim 
upon  the  proceeds  of  the  sale."  (2) 

In  our  Courts,  as  will  be  seen  from  the 
dedrions  cited  in  the  text,  the  authority  of 
the  master  to  sell  lus  ship  has  been  most 
frequently  the  sulgect  of  consideration  in 


(1)  For  the  jurisdictkm  of  the  Judra  of  the  Admiralty,  see  section  8,  of  titie  2,  of  the 
Oraonnance,  "  JDe  la  Competence  des  Juges  de  rAmiraot^." 

(2)  Yahn,  Com.  BUT  rOrdoDttanoi,  Uv.  8,  tit.  ^  art  46. 
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*Thi8  doetrine^  tiiiit  necessity  alone  can  jiistify  the  sale  of  a  ship  by 
its  master^  and  sustain  the  title  of  a  purchaser  from  him^  is  in  strict 
conformity  with  the  laws  of  other  maritime  naticms.  In  France,  tiie 
rule  is^  that  the  master  cannot  sell  his  ship  without  a  special  autho- 
rity from  his  owners,  unless  it  be  so  damaged  as  to  be  no  longer 
capable  of  navigation  (u).  In  the  United  States,  the  decisions  of  our 
Courts  have  been  maintained ;  and  it  has  been  held,  that  in  cases  of 
extreme  necessity  the  master  may  sell  in  a  foreign  country,  but  not 
in  the  country  where  his  owner  lives  (t>). 

^  What  circumstances  of  distress  or  damage  will  constitute  such  a 


*  caaei  of  insannoe,  many  of  wluoh  have  been 
dieraned  on  the  MBomption  that  the  same 
drcomatanoes  which  would  josU^  the  sale 
of  an  nninmied  ship,  as  between  the  owners 
and  the  master,  and  sostain  the  title  of  a 
pnn^Aser  firom  him,  will  also  soffioe  to  esta- 
blish a  claim,  on  the  part  of  the  owners  of 
an  insured  ship,  for  a  total  loss  aj^nst  un- 
derwriters. The  fiMsts  of  a  particular  case 
may  justify  reasoning  of  this  description,  but 
it  must  always  be  remembered  that  there  is 
no  soch  head  of  insuranee  law  as  Ion  bj 
sale.  (1)  That  which  in  its  own  nature  is 
not  a  total  loss,  cannot  be  converted  into  one 
bv  any  act  of  the  master.  The  propriety  of 
the  master's  conduct  in  the  sale  of  his  wip, 
and  the  liability  of  the  insurers  on  their  con- 
tract, are  qnesUons  perfectly  distinct. 

A  construcUve  total  loss  occurs  when,  by 
means  of  the  perils  insured  against,  a  ship 
has  sustained  such  ii\jury  that  a  prudent  and 
discreet  owner,  uninsured,  looking  at  the 
cost  of  repairs  and  the  intrinsic  value  to  him 
of  the  diip,  under  all  the  drcnmstances 
attending  her,  when  repaired,  would  not 
repur  her.  (2) 

A  master  may  be  justified  in  selling  his 
ship  when  he  finds  her  in  such  a  oc»diti<ni 
item  any  cause  or  combination  of  causes*  as 
from  recent  damage,  imperfect  oonstmctionf 
bad  material,  old  aee,  and  decay,  that  she 
cannot  safi^ly  proceed  on  her  voyage  without 
repairs^  which  he  has  not  the  means  of  ob- 
taining, or  only  at  a  ooet  exceeding  the 
amount  which,  looking  at  her  probable 
value,  after  their  comp^ion,  a  prudent  and 
discreet  owner  would  think  right  to  incur.  (3) 

What,  then,  is  the  meaning  of  the  rule  so 
iVeqnenUy  inculcated,  that  the  master,  in  case 
of  a  misfortune  to  his  ship,  must  do  his  "best 
for  the  benefit  of  all  eonowned?  " 

A  shipb  driven  into  port  by  sea  damage,  in 

*  itself  but  trifling,  baisoovered  on  survey  to 


be  in  a  state  of  general  and  perilous  decay. 
The  master  is  satisfied  of  her  inability  to 
complete  her  voyage  without  extensive 
repairs,  and  that  tha  cost  of  them  must  be 
such  as  to  create  a  grave  doubt  if  an  imme- 
diate sale  would  not  be  more  for  Uie  interest 
of  her  owners.  In  resolving  that  doubt,  if 
he  means  foirly  and  reasons  rightly,  his 
knowledge  that  the  ship  is  insured  will  not 
influence  his  judgment.  Fraudulent  state« 
ments  or  suppressions  in  protests  and  surveys, 
followed  by  a  hasty  sale  or  by  extravagant 
repairs,  may  seriously  afieet  the  intei^sts^ 
but  cannot  extend  the  legal  liability  of  the 
underwriters.  His  duty  to  them  is  no  other 
than  the  duty  of  an  honest  servant  of  an 
honest  em^oyer  to  those  with  whom  thai 
employer  hiu  contracted.  Whether  he  pro- 
ceeds to  a  sale,  or  gives  orders  for  repairs, 
he  should  carefully  ascertain  the  amount  of 
damage  resulting  from  recent  perils  of  the 
sea,  and  of  damage  attributable  to  other  and 
older  causes,  preserving,  for  the  satisfaction 
of  all  whose  interests  may  be  affected  by  hii 
acts,  the  evidence  which  will  enable  them 
also  to  distinffmsh  the  one  from  the  otheri 
and  thereby  aicgust  their  respective  losses. 

It  is  in  this  sense  only  that  the  master  can 
be  said  to  discharge  his  duty  to  all  concerned, 
at  least,  if  the  insurers  are  ^lcluded  amongst 
them.  See  upon  this  subject,  Weskett  on 
Insurance,  tit.  Bepairs;  and  for  the  rule  of 
the  master's  oonduct,  when  masters  were 
part-owners,  and  ships  unprotected  by  insu- 
rance, the  Consc^ato,  by  Boudier,  cap.  246^ 
ss.  764^  760.» 

J«)  Pterdessus,  Conrs  de  Droit  Commer* 
i,  part  8,  tit.  1. 

(e)  ScuU  V,  Briddle,  2  Wash.  Cir.  R. 
150;  Story's  Abbott,  p.  10.  Seealso  Fha* 
lipps  on  Insnr.,  vol.  2,  p.  817 ;  Bmerigon, 
vol.  1,  pp.  691  and  892;  YaJin,  art.  46b 
tit  6. 


(1)  Per  Mr.  Justice  Bayley,  in  Gardiner  v.  Salvador. 

(2)  Young  V.  Turing,  2  Scott,  N.  B.  752.  Cazalet  v.  St.  Barbe,  1  T.  B.  187.  Valixw 
Com.  Uv.  8,  tit.  6,  art.  29.  The  value  stated  in  the  policy  has  no  bearing  on  this  question. 
Young  V,  Turing,  Manmng  v.  Irving,  1  C.  B.  Bep.  174.  Irving  «.  Manning,  2  C.  B.  787; 
6  C.  B.  891.    Benson  v.  CSiapman,  7  8cott»  N.  B.  627. 

(8)  The  Fanny  and  Ehnira,  emUt  P*  7*  Soames  t>.  Sugro^  mU^  p.  U.  Goosidat  by 
Boudier,  aq»b  246,  SB.  754,  760.    .     . 


CHAP.  X.] 


Omms  of  SUpi. 


19 


*  case  of  jurgenineb&MkY  ^  °^J  enable  a  maitmr  to  conyev  to  a  paiv 
ehaaer  an  indefeasible  title  to  nis  ship*  it  ia  more  difficult  to  deter* 
mine(«).  A  learned  writer  has  cited  with  approval  the  role  8u^ested 
hy  Mr.  Jostioe  liiekardion^  when  at  the  bar,  in  the  case  of  ^id  v. 
ihrby :  **  So  long  as  the  suljeci-matter  which  the  master  is  entrusted 
to  navigate  continues  as  a  shtp^  and  capable  of  navigation  with  such 
repairs  as  are  to  be  had,  he  cannot  sell  it;  he  can  only  sell  the  mate- 
rials when  it  is  Inroken  up,  or  become  a  mere  wreck."  Cases  maj^ 
periuqw,  occur  in  ^hich  tJ^is  rule  would  be  considered  too  strict  (y), 
but  it  is  one  to  which  prudent  purchasers  will  find  it  their  interest  to 
attend  ^The  master,"  said  Baron  Parhe,  delivering  the  judg* 
ment  of  the  Court  of  Exchequer,  in  a  late  case  (4:),  ^^  has,  by  virtue  of 
his  employment,  not  merely  those  powers  which  are  necessary  for  the 
navigation  of  the  ship,  and  the  conduct  of  the  adventure  to  a  safe 
termmataoB,  but  also  a  power,  when  such  termination  becomes  hope* 
less,  and  no  prospect  remains  of  bringing  the  vessel  home,  to  do  the 
best  for  all  concerned,  and  therefore  to  dispose  of  her  for  their  benefit* 
It  is  a  case  of  necessity  when  nothing  better  can  be  done  for  the 
master's  emptoyers." 

And  a  person  employed  by  him  to  superintend  the  sale  may  law-* 
^fiilly  pay  over  the  proceeds  to  him  or  his  employers  (a). 

In  foreign  countries,  attempts  have  been  made  to  evade  the  effects 
of  these  restrictioiis,  by  procuring  a  sentence  of  condemnation  and 
sale  of  a  ship  as  unfit  ror  service  from  some  Court  or  Judge  having 
jurisdiction  in  maritime  afiairs.  In  Frcmee  such  condemnation  is 
required,  and  is  deemed  sufficient  to  protect  the  title  of  a  banafid^ 
purchaser,  even  M-hen  obtained  by  tl^  firaud  of  the  master,  against 
whom  tlie  owners  must  seek  their  remedy  (&)• 

But    no    such  jurisdiction  (c)    is    known    to    the    law   of  Eng* 


(x)  Seethe  Law  Migarim,  No.  87,art.S, 
Mercantile  Law. 
(y)  Barr  9.  GiImoii,  8  M.  &  W.  390. 
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daJ, 


(z)  Hunter  v.  Parker,  7  M.  &  W.  822. 


SB)  Irekuid  v.  Tbompwn,  i  C.  6. 168. 
b)  Fardevoii,  Coart  da  Droit  Commer- 
ToL  Z,   tit,    "De   rAoqnisition   des 
Narirea." 

*  (0)  Lord  StoweU,  in  the  can  of  tiie 
Fanny  and  Elmira,  above  cited,  ipeakt  of 
an  a{ypeal  hv  the  master  to  inch  a  Conrt  for 
antbonty  to  tell  hi  terms  of  approval. 
"Then  Is  a  ▼esy  oonmSeiit  praetiee^  which 
obtains  in  the  Ooortsof  Yioe- Admiralty  in 
the  West  Indies,  where,  the  iket  of  distress 
1)ein{^  proTod,  the  transaction  is  not  left  to 
the  master,  bat  a  sale  is  ordered  under  the 
anperiatendfliioe  of  the  Oowrt  itself."  And 
again,  in  the  case  at  the  Warrior  (1),  a 
caoM  of  possearion,  in  widch  he  reroed  to 
restore  to  the  real  owner  a  thip  which,  after 
ineflbctnal  attempts  to  obtidu  money  for 
Bpaira,  wis  aold  W  the  master 
m6m  «f  tiM  Vke-Advlnlty 


Conrt  of  the  Manritins,  the  same  learned 
Judge  observed,  '*What  is  the  mast^  to 
do  P  Common  sense,  as  well  as  the  law, 
point  oat  that  he  shoold,  in  tiie  first  plaos^ 
tup^j  to  the  agent  of  the  owner,  whu^  it 
appears  he  did.  If  the  agent  cannot  or  wiU 
not  assist,  and  if  himself  and  his  owners  are 
withoat  any  other  friends  who  are  ready  to 
oome  forward  and  Aimish  him  with  the 
necessary  supplies,  what  can  be  done  better 
than  nmke  arolication  to  the  Conrt  of 
Admiralty  ?"  Bnt  the  convenience  of  this 
practice  may  well  be  doubted  ftom  Valin's 
experience  cdr  its  effects :  **  Un  capitaine  ou 
maitre  ne  savise  pas  de  vendre  son  navirc^ 
mats  qnand  il  veut  e'en  dMure,  il  trouve 
ais^ment  le  secret  de  le  fidre  oondamner,  d« 
moins  y  en  a-t-il  assez  d'exemples  poor 
qa*on  puisse  penser  sans  jogement  t^mire 
qn'l  y  a  en  dea  navfees  condemn^  qni  ne 
m^taientpas  deT^tre,  mais  quand  il  n'y  a 
pas  de  preuve  de  la  friponnerie,  il  n'y  a 
pas  moyan  d«  la  pmir."— Valia,  Conm. 
sor  I'Ordonnanoe,  liv.  2,  tit.  1,  art.  19.* 


<1)  Dodaoa's  Ad.  Bep.  S8S. 
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land(d).  The  condemnations,  as  tibey  are  called,  sometimes  made 
abroacl,  upon  the  survey  and  report  of  captains  or  carpenters,  have  no 
binding  force  in  tiiis  conntry,  but  the  fact  upon  which  they  profess  to 
be  founded  may  be  again  litigated  by  the  parties  interested  m  disputing 
it  This  was  successfolly  done  at  a  trial  before  Lord  EUen^ 
borough f  in  a  case  («)  of  wnich  it  will  be  proper  to  detail  the  circum- 
3tances,  as  there  is  too  much  reason  to  fear  that  sinular  practices  not 
unfrequently  take  place.  The  owners  of  the  ship  Grace  sent  her  to 
Jamaiea,  under  the  command  of  one  Cook,  with  a  cargo  consigned 
principally  to  M^Anuff  and  Cunningham,  and  with  orders  to  follow 
their  directions  in  respect  to  his  loading  back,  and  to  apply  to  them 
for  money  for  the  use  of  the  ship.  On  the  23rd  of  February,  1802, 
after  the  discharge  of  her  cargo,  me  ship  was  driven  on  shore  at  lUo 
Bueno  in  Jamaicay  in  a  gale  of  wind.  The  master  applied  to  Cuu'^ 
ningham,  who  resided  at  montego  Bay,  for  advice  in  tnis  emergency, 
and  on  tiie  27tii  of  February  made  tiie  usual  protest  On  the  same 
day,  the  deputy  naval  officer  at  Montego  Bay  airected  his  warrant  to 
four  masters  of  ships,  desiring  them  to  examine  the  Grace,  and  make 
a  return  upon  oath  of  her  state  and  condition.  They  reported  that 
they  had  been  on  board,  and  found  the  ship  settied  m  a  sand-bank 
four  feet,  with  a  bank  of  sand  between  her  and  the  sea  of  twice  her 
length,  and  not  more  than  two  feet  water  on  the  sand-bank;  and 
that  they  were  therefore  unanimously  of  opinicm,  firom  the  great 
expense  that  would  be  incurred  in  attempting  to  set  her  afloat,  and 
the  little  chance  of  succeeding  therein,  that  it  would  be  most  for  the 
advantage  of  the  underwriters,  and  all  others  concerned,  to  sell  the 
ship  as  she  then  lay,  with  all  her  materials,  to  the  best  bidder. 
Cunningham  advertised  the  ship  for  sale  by  auction  as  a  wreck;  he 
acted  as  auctioneer,  and  charged  his  commission,  and  she  was  sold, 
on  the  15th  of  March,  to  one  Dunn,  for  1,2102.  Jamaica  currency, 
about  864^  sterling.  One  of  the  surveyors  attended,  and  bid  at  the 
sale.  Dunn  sold  the  vessel  to  Robert  MotUton,  a  brother  of  one  of 
tiie  defendants,  who,  upon  his  oath  of  ownership,  and  surrender  of 
her  register,  obtained  a  new  register  at  Jamaica,  and  transferred  her 
there  to  the  three  defendants,  one  of  whom  was  one  of  the  four 
masters  by  whom  she  had  been  surveyed.  The  vessel  was  got  off 
the  sand  with  considerable  difficulty,  but  very  littie  injured,  and 
after  some  slight  repairs  returned  to  England  with  a  cargo.  The 
deputy  naval  officer  here  mentioned,  is  tiie  deputy  of  an  officer 
appointed  by  the  governors  of  our  colonies  and  plantations  to  receive 
an  account  of  ships  and  their  cargoes  upon  their  arrival  there  (/). 
The  ship  had  cost  3,7001  before  she  left  England,  and  was  littie  more 
than  three  years  old.'' 

The  owners  being  dissatisfied  with  fliis  sale,  brought  the  present 
action  to  try  its  validity ;  and,  at  tiie  trial,  it  appeared  oy  the  evidence 

(d)  See,  however,  the  8  &  4  Wm.  4,  c.  55,  There  is  a  report  of  this  oaae  in  6  Egp,  N. 
s.  8.  P.  C.  p.  66.    mdgwsy «.  Boberts,  4Hare,108. 

(e)  Havmtn  and  Others  v,  Moolton  and  (/)  15  Car.  2,  o.  7»  s.  8;  and  7  &  8  Wnu 
Others,  Sitt.  at  Qmldhall,  Ko7«  1,  1803.  d^c^j.5. 
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of  Cook^  and  of  three  of  the  roasters  who  had  surveyed  her,  that  they 
had  paid  very  little  attention  to  the  ship  itself,  which  was  never 
pumj^  before  they  made  their  report;  but  they  swore  that  they 
thought  a  sale  the  most  prudent  step  to  be  taken,  on  account  of  the 
difficulty,  expense,  and  hazard  of  removing  her  from  her  situation, 
and  the  little  resources  that  Cook  had  for  such  a  purpose.  The 
plaintiffis  contended,  that  the  master  of  a  ship  could  not  dispose  of  her 
in  any  case ;  or  that,  admitting  htm  to  have  this  power  in  a  case  of 
absolute  necessity  (^),  such  necessity  did  not  exist  in  this  instance, 
and  the  whole  transaction  was  a  gross  fraud 

The  Chief  Justice,  Lord  ElUnboroughy  offered  to  reserve  the  ques- 
tion of  the  master^s  power  to  sell  under  any  circiunstances  for  the 
consideration  of  the  Court,  if  the  verdict  snould  render  that  point 
material ;  and  stated  his  own  opinion  to  the  jury  to  be,  that  although 
the  master  had  no  general  authority  to  sell,  he  had  an  implied  autho- 
rity, in  cases  of  extreme  necessity,  to  act  for  the  benefit  of  the  con- 
cerned, exercising  a  sound  discretion,  such  as  the  owner  himself  would 
exercise  if  he  were  upon  the  spot ;  and  that  in  extreme  cases,  and 
extreme  cases  only,  he  had  power  to  sell,  as  in  the  instance  of  a 
wreck  which  cx)uld  not  be  got  off,  and  ought  not  to  be  left  to  perish 
absolutely*  And  he  desired  the  jury  to  consider,  whether  in  this 
case  there  was  such  a  necessity  as  would  have  induced  the  owner  him- 
self to  sell  if  he  had  been  present ;  and,  if  they  thought  there  was 
such  a  necessity,  then,  whether  the  sale  in  this  instance  was  fraudu- 
lent ?     The  jury  found  a  verdict  for  the  plaintiffs. 

In  the  course  of  the  trial  no  regard  was  paid  to  the  authority  of 
the  deputy  naval  officer,  whose  situation  certainly  gives  him  no 
manner  of  jurisdiction  on  such  a  subject  In  commentmg  upon  the 
evidence,  the  Chief  Justice  adverted  particularly  to  the  circumstance 
of  one  of  the  surveyors  having  bid  at  the  sale,  and  another  become  a 

Eurchaser  before  the  ship  left  the  island ;  and  observed,  that  it  might 
e  a  useful  lesson  to  teach  such  persons,  that  by  accepting  the  office 
of  surveyor,  they  elected,  not  to  become  purchasers,  or  to  derive  any 
benefit  from  the  sale. 

And  at  a  subsequent  trial  of  an  action  (A),  brought  to  recover  the 
value  of  a  ship,  which  had  been  in  like  manner  condemned  and  sold 
at  Tobago,  as  incapable  of  repair,  and  in  which  also  the  plaintiff 
succeeded,  his  lordship  said,  that  he  considered  a  proceeding  of  this 
sort,  not  as  the  sentence  of  a  Court  pronoimced  for  the  captors  of  a 
captured  vessel,  but  rather  as  the  inquisition  of  a  sheriff,  for  the  pur- 
pose of  information  to  those  who,  under  certain  circumstances,  have 
the  power  of  selling  the  ship.  Such  an  inquisition  is  not  conclusive 
upon  the  party  whose  property  is  in  question. 

In  the  case  of  the  ship  Grace,  the  sale  was  considered  to  be  fraudu- 
lent ;  but  in  those  of  the  ship  Ghgfnorgan,  and  the  ship  Lady  Banks, 

{g)  Ab  to  this  (the  dctfree  of  necessity  this  work,  p.  10.    As  to  necessity  being  an 

which  will  justify  a  sale  (»  the  ship  by  tbie  excuse  for  the  violation  of  a  positive  law,  see 

master),  see  the  anthorities  and  reasoning  Lord  Stowell  in  The  Generous*  2  Dods.  828. 

collected  in  2  Phillqypa  on  Insurance,  d07,  (A)  Andrews  v.  Glover.    Sitt.  after  Trin, 

€t  nq.,  and  the  note  to  Story's  edition  of  T.,  46  Geo.  S,  at  GaildhalK 
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which  liave  been  t*ecdntl7  mentioned,  the  sale  was  ihought  tolM  fur 
and  wdl  intended ;  and  the  former  was  made  under  an  order  of  the 
Court  of  Vice- Admiralty  of  Antigua^  founded  on  the  proceedings  usual 
on  such  occasions-^viz.,  a  petition  of  the  master  to  the  Court  for  a 
survey,  a  commission  of  a  survey,  report  of  surveyors,  decree  of  the 
Judges  adopting  the  report,  petition  of  the  master  for  a  sale,  and  a 
commission  of  sale  directed  to  the  Marshal  of  the  Court  Tet  in  this 
case  also,  the  Court  of  King's  Bench  decided,  that  the  Vice-Admiralty 
Courts  abroad  have  no  aumority  to  decree,  upon  the  mere  petition  of 
the  master,  the  sale  of  a  ship  reported  upon  survey  to  be  unseaworthy, 
and  not  repairable,  so  as  to  carry  its  cargo  to  the  place  of  destination 
without  an  expense  exceeding  the  value  of  the  ship  when  repaired  (t). 

8.  Another  mode  of  acquiring  property  in  a  ship  is  by  capture 
from  an  enemy  in  time  of  war,  legalizea  and  sanctioned  by  a  sentence 
of  condemnation  in  a  Court  of  the  capturing  power,  constituted 
according  to  the  law  of  nations  (k\  In  this  case,  however,  if  the 
capture  is  made  by  a  ship  belonging  to  his  Majesty,  the  prize  is 
formally  condemned  to  the  King,  and  the  value  distributed  among 
the  captors ;  and  if  the  capture  is  made  by  a  private  ship,  in  whi<m 
case  the  sentence  is  in  form  a  condemnation  to  the  captors^  a  sale 
will  always  be  the  most  convenient  mode  of  ascertaining  the  value, 
both  for  the  purpose  of  distribution  among  the  captors,  and  of  pay- 
ment of  the  (t)  duties  to  the  King  (m);  and  the  Acts  of  Parliament 
which  give  to  prizes  the  privileges  of  British  ships,  presume  a  sale 
thereof,  and  provide  regulations  accordingly,  as  will  appear  in  the  next 
diapten 

"i'here  appears  to  be  no  settled  and  uniform  rule  established '  in 
practice  among  nations  as  to  the  iprecise  period  at  which  property  is 
devested  by  capture.  By  some  writers,  and  in  some  nations,  this  has 
been  held  to  take  place  after  a  possession  of  twenty-'four  hours ;  by 
others,  not  until  the  prize  has  been  carried  infra  profsidia  (n)  "^  un 
expression  of  very  doubtful  meaning  as  applied  to  maritime  warfare. 

^t)  Reid  V,  Darby,  10  East,  148.  Starkie  on  Evidence,  vol.  8,  p.  1182.    And 

(k)  MoUoy,  b.  1,  c.  2  &  8.   '  Asseriedo  i*.  if  founded  in  injustice,  as  where  the  defbnd- 

()amDridM,  10  Mod.  77.    Ooti  «.  Witberfl^  ant  had  never  oeen  summoned^  Uio  Coorta 

^  Bnrr.  690.    ''The  sentence  of  a  forei^  will  not  ^ve  effect  to  it.    Saunders  on  Plead- 

Court  of  Admiralty  of  competent  jurisdiction  ing  and  Evidence,  vol.  2,  p.  52,  and  the  cases 

pronounced  in  rem  is  conclusive  against  all  there  cited.    See  also  Henderson  r.  Header- 

the  world  as  to  the  existence  of  the  ground  ion,  6  Q.  B.  268.                        « 

on  which  the  Court  professes  to  £dde."  (Q  By  34  Geo.  3,  c.  70,  ships  of  ww,  made 

Smith's  Leading  Cases,  vol.  2,  p.  452,  citing  prize,  are  exempt  fVom  duty. 

Bemardi  9.  Mottenz,  2  Dougl.  574.    Banns  (m)  "  Prize,"  said  Lord  Stowell,  ^is  aHo- 

r.  Claggett,  8  B.  &  P.  201.    Pollard  v.  Bell,  gether  a  creatore  of  the  Oown.  No  man  haa 

8  T.  K.  434.    Bolton  v.  Gladstone,  5  East,  or  can  have  any  interest  in  it  but  what  lie 

155.     Don  V.  Lippman,  5  CI.  &>  Hn.  1.  takes  as  the  mere  gift  of  the  Crown."   See 

**  If,"  says  Mr.  Starkie,  "  it  be  a  general  the  Elsebe,  5  Bob.  182,  in  which  the  power  of 

sentence  of  oondemnation  without  asstcning  ^le  Crown  to  direct  the  release  of  poperty 

any  reason,  the  Courts  will  consider  that  it  ^lecnred    as  prize  before  acljudication,  and 

proceeded  upon  the  g^nnds  of  the  ship  being  against  the  will  of  the  captors,  was  affirmed, 

the  propertv  of  an  enemy ;  but  if  the  sentence  See  also  the  Hietas.  1  Hagg.  281.    1  Bkek- 

profees  to  be  made  on  particnUr  grounds,  stone,  by  Christian,  259,  note.   Yattel'i  Law 

set  forth  in  the  stntaooa,  and  which  appear  of  Nations,  b.  8,  o.  15. 

not  to  warrant  tha  eondemnatioD,  the  stn-  (•)  March,  110.    See  Vatlal,  b.  $»  «•  18. 
tenceisnotcondustveastothoseikcts."   Sea 
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Lord  StowM  has  said,  that,  in  his  apprehension,  '^  by  the  general 
practice  of  the  law  of  nations,  a  sentence  of  condemnation  is  at  pre- 
sent deemed  generally  necessary,  and  that  a  neutral  purchaser  in 
Europe  during  war  looks  to  the  legal  sentence  of  conaemnation  as 
cme  c«  the  title-deeds  of  a  ship,  if  he  buys  a  prize  vessel "  (o).  Such 
a  sentence  was  thought  necessary  in  this  country  to  devest  the  title 
of  the  original  owner,  and  give  a  valid  title  to  a  piux^haser  under 
"captors  more  than  a  century  am) ;  and  a  ship  taken  from  an  English- 
man by  a  French  squadron  m  me  year  1691,  and  sent  into  Bergen  in 
Norwav^  and  there  sold,  coming  afterwards  into  this  country,  was 
claimed  by  the  original  owner,  and  decreed  to  be  restored  to  him  by 
a  sentence  of  the  Court  of  Admiralty,  affirmed  afterwards  upon  appeal 
io  the  delegates  (j>) ;  and  upon  the  ground,  that  a  legal  sentence  of 
c(»d«nnation  cannot,  according  to  the  law  of  nations,  be  pronounced 
by  a  consul  or  minister  of  the  belligerent  power,  in  the  country  of  a 
neutral  power  to  which  the  prize  may  have  been  taken,  ships  have 
been  restored,  by  the  judgment  of  the  Court  of  Admiralty,  to  their 
original  owners,  as  well  upon  recapture  from  the  purchaser  (9),  as 
upon  arrest  in  a  port  of  this  country  (r).  In  one  case,  the  ship,  while 
in  the  hands  of  a  neutral  purchaser,  had  been  taken  by  the  French, 
and  carried  into  a  Spanieh  port,  and  there  condemned  by  the  French 
consul  as  prize,  but  that  condemnation  had  been  reversed  on  appeal  to 
the  Superior  Prize  Court  at  Parte,  and  the  ship  restored  to  tne  pur- 
^aser.  These  facts,  however,  were  held  not  to  alter  the  case,  or  give 
validity  to  the  title  of  the  purchaser. 

•  When  this  practice  of  condemnation  in  a  neutral  port,  by  the 
xMmsul  of  a  belligerent  state,  was  first  challenged  in  the  Court  of 
Admiralty  of  England,  In  the  case  of  the  Flad-Oyen,  it  was  treated 
by  Lord  Stowell  as  a  pretension  altogether  without  authority.  **  I 
must  deem,"  he  said,  '^  the  act  of  this  French  consul  a  licentious 
attempt  to  exercise  the  rights  of  war  within  the  bosom  of  a  neutral 
country.'*  Lord  Kenyan,  in  the  Court  of  King's  Bench,  a  few 
months  after,  emphatically  approved  of  this  decision,  and  said,  that 
**  the  case  had  been  determined  on  grounds  which  would  recommend 
it  to  all  who  filled  judicial  situations  («).  In  the  United  Statee  also, 
it  has  been  held  that  the  exercise  of  such  a  jurisdiction  is  inconsistent 
with  the  law  of  nations  (t\ 

The  principle  upon  which  these  decisions  were  founded  is,  that  a 
sentence  of  condemnation  as  prize  of  war  is  a  judgment  in  rem ;  the 
result  of  legal  proceedings  in  a  legitimate  Court,  armed  with  com- 
petent authority  upon  tm  subject-matter,  and  over  the  parties  con- 
cerned ;  a  Court  which  has  the  means  of  pursuing  the  proper  inquiry, 
and  enforcing  its  decision  by  reason  of  its  possession  of  tne  res  ipsa, 
,the  corpue,  which  is  the  subject-matter  of  it 

*  Acconling  to  this  principle,  a  ship  carried  into  a  neutral  port 

S)  1  Bob.  A.  R.  138.  (r)  The  Eierlighett,  Spoerewiff,  3  Rob. 

)  ThenbipCoiiftant  Marj,  8Rob.  A.  B.  A.R.  96.    And  tbe  ProsperooB,  Ueo.  1800. 

97,  note.    Thennolin  «.  Sands,  Cartb.  428.  («)  Havelock  v.  Rockwood,  8  Term  Rep. 

(a)  The  Flad-Oyeo,  Martinion,  1  Rob.  268.  Donaldson  «.  Thompson,  1  Camp.  429. 

A.  B.  185.  (0  American  edition,  in  notis,  p.  17. 
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*  ought  not,  while  remaining  there,  to  be  condemned  in  the  country  of 
the  captors ;  and  in  the  cases  of  the  FladrOyen  and  the  Hersteldef^u), 
Lord  Stowell  was  of  opinion  that  such  a  practice  was  not  authorized 
by  the  law  of  nations.     In  the  last  cited  case,  having  learnt  that  a 
ijutch  ship,  condemned  by  him,  and  which  was  described  as  lying  at 
Plymouth,  had  been  taken  on  capture  to  a  port  in  Norway ,  and  lay 
there  at  the   time  of    adjudication,   he  declared  that    *^the  Court 
would  not  condemn  a  vessel  Ijdng  in  a  neutral  port,  and  directed  the 
registrar  to  amend  the  decree.     **  Upon  principle,"  said   the  same 
learned  Judge,  in  the  subsequent  case  of  the  Heinrich  and  Maria  (v), 
which  was  that  of  a  British  ship  carried  into  Norway  by  a  Dutch 
privateer,  and  condemned  by  a  Court  at  the  Hague^  "  it  is  not  to  be 
asserted  that  a  ship  brought  into  a  neutral  port  is  with  effect  pro- 
ceeded against  in  the  belligerent  country."    But  having  been  satisfied 
that  the  High  Court  of  Admiralty  of  England  had  condemned,  as 
prize,  ships  lying  at  Leghorn  and  Lisbon^  when  the  Sovereigns  of 
those  ports  were  not  engaged  in  a  common  war  against  the  enemy  of 
this  country,  and  had  also  issued  commissions  to  other  neutral  ports 
for  the  examination  of  prisoners  of  war  carried  into  them,  he  added, 
"  I  am  of  opinion  that  this  Court  is  bound  against  the  true  principle, 
by  the  practice  which   it  has  not  only  admitted  but  applied.     The 
observation  of  Bynkershoek,  *  In  jure  belli  quod  quis  sibi  sumit  Iiostibus 
tribuendum  esV — a  rule  true  in  all  instances — is  not  more  true  in  any 
instance  than  in  one  in  which  the  rights  and  interests  of  other  coun- 
tries, being  neutral,  are  so  directly  concerned.     How  far  the  Superior 
Court  may  consider  that  question  as  concluded  by  the  practice,  even 
an   inveterate  practice  of  this  Court,  is  more  than  I  can  say;  but 
sitting  here  and  observing,  as  I  am  judicially  bound  to  do,  the  course 
of  judicial  administration  which  has  prevailed,  I  do  not  feel  myself 
autnorized  to  uphold  the  sentences  which  have  passed  in  this  (Jourt 
over  prizes  carried  into  Foreign  Ports,  and  disallow,  at  the  same  time, 
the  validity  of  such  as  the  enemy  has  pronounced,  under  circumstances 
so  nearly  similar  as  not  to  afford  ground  of  a  distinction  between  them, 
which  appears  to  my  judgment  sufficiently  solid."    In  the  cases  of  the 
Comet  (a)  and  the  Victoria  (y).  Lord  Stowell  adhered  to  this  decision. 

The  case  of  the  Heinrich  and  Maria  was  affirmed  by  the  Lords  of 
Appeal ;  and  the  judgment  pronounced  by  Sir  William  Grant  (z) 

Eroceeds  upon  the  ground,  that  the  practice  of  Great  Britain  must 
ave  the  effect  of  making  those  sentences  valid,  and  that  there  was  no 
equity  on  which  we  could  deny  the  validity  of  that  title  to  neutrals 
purchasing  of  the  enemy,  at  the  same  time  that  they  were  invited  to 
take  it  from  ourselves  (a). 

*  The  doctrine  thus  sanctioned  by  the  practice  of  France,  Spain,  and 


{ 


u)  1  Rob.  A.  R.  113.  principle,  as  upon  the    general   nange   of 

f )  4  Rob.  A.  R.  34.  nations,  and  particularly  of  Great  Britain. 

(x)  5  Rob.  A.  R.  285.  The  (question  has  been  argu^  upon  prin- 

(y)  Ed.  A.  R.  97.  ciple  in  the  Supreme  Court  of  the  United 

(z)  6  Rob.  A.  R.  188.  States;  and  after  elaborate  discussion, it  has 

(a)  The  doctrine  of  the  British  Courts  been  finally  adjudged  that  a  condemnation 

proceeds,  as  is  at  once  seen,  not  so  much  of  prize  propertj',  while  lying  in  a  neutral 

upon  its  supposed  correctness  in  pmnt  of  port  or  in  tne  port  of  an  ally,  is  valid,  and 
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^HoUandy  and  reluctantly  admitted  by  the  High  Court  of  Admiralty  of 
England^  has,  after  much  diversity  of  opinion,  been  adopted  by  the 
Courts  of  the  United  States  (h). 

As  to  the  states  in  alliance  with  the  captors,  and  at  war  with  the 
country  to  which  a  captured  ship  belongs,  they  are  considered  as 
forming  one  conunonity  with  the  captors  (c) ;  and  a  prize  carried  into 
such  a  state  may  be  legally  condemned,  either  there  by  a  consul 
bel(»)ging  to  the  nation  of  the  captors,  or  in  the  country  of  the 
captors  (a ). 

The  Admiralty  Court  of  Prizes  ahne  has  jurisdiction  not  only  over 
the  question  of  prize,  but  over  all  its  consequences ;  it  may  restore  the 
ship  and  condemn  the  cargo,  and  give  or  refuse  freight  to  the  master 
of  the  ship  captured  according  to  the  nature  of  the  cargo  and  the 
circumstances  of  the  case  (e). 

If  a  neutral  state  seize  and  sell  a  vessel,  there  being  no  sentence  of 
condemnation,  the  property  in  the  vessel  is  not  changed  (/). 

Capture  by  pirates^  who  are  merely  robbers  at  sea  (g)^  does  not 
devest  the  property  of  the  owner ;  and  in  a  very  early  period  of  our 
history,  a  law  was  made  for  the  restitution  of  property  so  taken,  if 
found  within  the  realm,  belonging  as  well  to  strangers  as  Englishmen* 
But  capture  by  an  enemy,  in  the  exercise  of  war  between  two  nations, 
does,  according  to  the  law  of  nations,  wholly  devest  the  property  of 
the  owner,  and  transfer  it  to  the  captor  or  the  sovereign  of  nis  state 
at  some  period  (A).  The  African  states,  having  now  acquired  the 
character  of  established  governments,  and  havmg  regular  treaties 
with  this  coimtry,  are  not  at  present  considered  as  pirates ;  and, 
therefore,  in  the  case  of  a  British  ship  captured  by  the  Algerinesy  and 
sold  under  the  authority  of  the  Dey  of  Algiers^  before  the  Spanish 
Consul,  to  a  merchant  of  Minorca,  who  transferred  it  to  a  British 
merchant  under  the  sanction  of  the  Judge  of  the  Vice- Admiralty 
Court  at  Minorca,  the  Court  of  Admiralty  here  refused  to  award 
restitution  to  the  original  owner  (i).  When  by  condemnation  a  com- 
plete title  has  vested  in  the  captors,  the  property  in  the  prize  relates 
back  to  the  time  of  the  capture,  and  an  assignment  by  the  captors  in 
*  the  meantime  is  valid  (j). 


mny  be  rightfiilly  proceeded  in  by  the  Ck)art8 
of  the  captors.  Hudson  v,  Guesticr,  4 
Cnnch.  Rep.  293;  8.  C.  6  Cranch.  281. 
The  Arabella  and  Madeira,  2  Gall.  Rep.  308  ; 
Story,  note  to  American  wlition,  p.  16. 
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(b)  "Placuit,getUibus/*^d  Lord  SioweW, 
**  18  an  expression  of  Gi^tios,  in  my  opinion 
perfectly  correct,  as  intimating  that  there  is 
a  nse  and  practice  of  nations  to  which  we  are 
now  expected  to  conform." 

(c)  The  Betsy  Kroger,  2  Rob.  A.  R.  210. 
Oddy  V.  Bovil,  2  East,  473. 

{d)  The  Christopher  Slyboom,  2  Rotj. 
A.  R.  209. 

(e)  Per  Bnller,  J.,  m  Smart  v.  Wolfe,  3 
T.  R.  323;  and  see  j>o«^,  p.  384;  and  Hnghes 
V.  Cornelius,  2  Show.  232.  Tompson  v« 
Smith,  Sid.  820.   Le  Caux  r.  Eden,  2  Dougl. 


591.    Mitchell  c.  Rodney,  2  Br,  P.  C.  423. 
Lindo  V.  Rodney,  2  Dougl.  613. 
(f)  Wilson  V,  Forster,  6  Taunt.  25,  and 

1  Marsh.  425 ;  and  see,  as  to  the  effect  of 
a  condemnation  by  a  ibreign  Court  of  a 
British  ship  on  the  title  of  the  vendee, 
Wordsworth  t>.  Larkin,  1  Esp.  288. 

{g)  27  Ed.  3,  s.  2,  c.   13;   Year-Book, 

2  Rich.  3 ;  2  Jenk.  Cent.  p.  165;  and  see  as  to 
rebels  and  insurgents  against  the  govern- 
ment of  their  country  committing  piratical 
acts.  The  Magellan  Pirates,  1 E.  &.  A.  p.  83. 

(A)  Hale's  Treatise,  in  throe  parts,  part 
2,  ch.  28;  in  Hargrave's  Law  Tract^  p. 
246.  Goss  V.  Withers,  2  Burr.  683 ;  1  Rob. 
A.  R.  59 ;  Marsh,  on  Insurance,  p.  427. 

[0  The  Helena,  Hislop,  4  Rob.  A.  R.  3. 
)  Stevens  v.  Bagwell,    16  Vea.  139. 
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The  subject  of  Restitution  on  recapture  will  be  mentioned  in  the' 
chapter  on  Salvage. 

4.  It  has  been  observed  that  the  property  of  a  ship  is  now  always 
evidenced  by  written  documents;  and  tnese  documents  not  only 
furnish  the  owner  with  proof  of  his  property,  but  also  enable  him  to> 
dispose  of  it  when  the  ship  is  at  sea,  or  in  a  foreign  port.  When  a 
ship  is  here  in  the  country  of  its  owner,  and  a  delivery  of  actual  pos- 
session is  possible,  such  delivery  is  necessary  to  give  a  perfect  title  to 
the  buyer  in  case  of  a  sale  of  the  whole  ship ;  for  although,  as  between 
buyer  and  seller,  the  sale  may  be  complete  by  payment  of  the  price 
without  delivery  of  possession,  yet  if  an  execution  issue  upon  a  iud^ 
ment  against  the  seller,  the  side  may  be  deemed  fraudulent  and  void 
as  against  the  party  who  obtained  the  judgment  (k).  If,  again,  the 
buyer  suffer  the  seller  to  remain  in  possession  and  act  as  owner,  and 
the  seller  become  bankrupt  before  the  buyer  takes  possession,  the 
property  may  be  considered,  imder  the  Bamorupt  Act,  as  remaining 
m  him,  to  be  disposed  of  for  the  benefit  of  his  creditors  (I) ;  but  if  the 
buyer,  having  suffered  the  seller  to  remain  in  possession,  does  after  a 
time  take  possession  of  her,  and  the  seller  then  oecomes  bankrupt,  this 
will  not  come  within  the  statute,  possession  having  been  taken  before 
the  bankruptcy  (m). 

In  the  case  of  a  sale  or  agreement  for  sale  of  a  part  only,  it  is 
thought  sufficient,  if  the  vendor,  having  delivered  the  muniments  of 
his  titie,  ceased  from  the  time  to  act  as  a  part-owner,  actual  delivery 
of  a  part  being  said  to  be  impossible  (n).  This,  however,  should  be 
understood  witn  some  limitation ;  for  if  a  part-owner  has  actucd  pos- 
session of  the  ship,  it  is  not  impossible  for  him  to  deliver  the  posses- 
sion ;  if  he  has  not  the  actual  possession,  the  possession  of  the  other 
part-owners  may  reasonably  be  considered  to  be  tiie  possession  of  the 
vendee  after  the  sale.  But  when  a  ship  is  abroad,  a  perfect  transfer 
of  the  property  may,  at  the  common  law,  be  made  by  assi^ment  of 
the  ^and  bill  of  sale,  and  delivery  of  that  and  the  other  documents 
relating  to  the  ship  (o)^  as  the  delivery  of  the  key  of  a  warehouse  to 
the  buyer  of  gooos  contained  therein  is  held  to  change  the  property 
of  the  goods,  according  to  the  mle  of  the  Civil  Law  (p) ;  such  delivery 


Horrongli  v.  Comynis,  1  Wils.  211.  Alex- 
ander V,  Duke  of  Wdling^n,  2  Rtiflsell  & 
M.  35. 

(k)  By  the  oommon  law  and  the  ftat.  13 
£liz.  c.  6.  Robinson  v.  McDonnell,  2  B.  & 
A.  184;  and  see  Boyson  v,  Gibson,  4  C.  B. 
121. 

(l)  By  virtue  of  the  stat.  6  Geo.  4,  c  16, 
g.  70,  and  ibrmer  statutes  in  Monkhouse  and 
Others  V.  Hay  and  Others,  2  Brod.  and  Bine. 
114.  Hay  v.  Fairbum,  2  B.  &  A.  193.  Mtar 
V,  Glennie,  4  M.  &  S.  240.  Robinson  v, 
McDonnell,  6  M.  &  S.  228.  Ex  parte  Burns, 
1  Jac.  &  W.  878.  Ku-kley  v,  Hodgson,  1  B. 
&  C.  588.  FhUpot  V,  WiUiams,  2  Bden,  231. 
With  respect  to  an  unfinished  ship  appro- 
priated by  payment  of  instalments  by  the 
purchaser,  ^^le  still  unfinished,  but  continu- 
ing in  the  hands  of  the  bvildcT  at  the  time 


of  his  bankruptcy,  see  Clarke  v.  Spence,  4  Ad. 
&  £1. 448,  where  a  ship  so  circumstanced  was 
held  not  to  be  within  the  order  and  dispod- 
tion  of  the  bankrupt  with  the  consent  A  the 
owner,  and  therefore  not  to  pass  to  hia 
assignees. 

(m)  Robinson  v,  McDonnell,  2  B  &  A. 
134 ;  and  aeepoit,  as  to  Mortgi^^  of  Ships. 

(f»)  Addis  V,  Baker  and  Others,  1  Anst. 
222.  See  also  GUlespie  v.  Coutts,  AmbL 
652. 

(o)  Brown  V.  Heathcote,  1  Atk.  160.  JEs 
parte  Matthews,  2  Yet.  272,  and  Atkinson 
v:  Maling,  2  Term  Rep.  m  K.  B.  462.  JSx 
parte  Batson,  Co.  Bank.  Laws,  ch.  8>,  s.  11| 
8  Bro.  Ch.  Ca.  862 ;  and  per  Kenyon,  Ch.  J., 
arguendo  in  Gordon  v.  East  India  Company^ 
7Term  Rep. in  K.  B.  284. 

(p)  Dig.  41, 1,9,  6. 
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in  e«ch  case  bcdng  Aofc  merelj  %  symbol^  but  the  mode  of  enabling  the 
buyer  to  take  actual  possession,  as  soon  as  circumstances  will  permit 
Aiid  the  Legislature  has  recognised  this  mode  of  transfer,  and  intro* 
duced  particular  regulations  respecting  it,  as  will  be  noticed  in  the 
following  chapter.  And  to  this  purpose,  in  the  case  ea  vart4B<U§on(g)i 
Dublin  was  esteemed  a  foreign  port  wiUi  respect  to  a  snip  belonging  to 
owners  resident  in  England,  and  mortgaged  there.  In  such  a  case, 
however,  the  buyer  should  not  delay  to  take  possession  of  the  ship 
upon  its  return  to  this  country. 

'The  law  o{ England,  which  in  all  its  branches  favours  the  trans* 
mutation  of  property  made  without  fraud,  as  considering  such 
transmutation  benefiaal  to  commerce,  differs  in  this  particular  verv 
materially  firom  the  law  of  France ;  for,  by  the  French  ordinance  (r), 
all  ships  remain  subject  to  tlie  debts  of  the  seUer,  until  thev  have 
made  one  vovage  at  sea  under  the  name  and  at  the  risk  of  the  new 
purchaser,  unless  they  have  been  sold  imder  a  decree;  and  the  sale 
of  a  ship  at  sea  shall  never  prejudice  the  creditors  of  the  seller.  And 
VaUn,  m  his  commentary  on  this  part  of  the  ordinance,  says,  that  the 
d^ts  here  meant  are  debts  of  every  descripticm  due  at  the  time  of 
the  sale :  and  in  another  place  ($)  he  informs  us  that,  according  to  the 
general  law  of  France,  ships,  like  other  movables,  cannot  be  hypo* 
Uiecated ;  and  that  in  those  parts  of  France  where  the  hypothecation 
of  movables  is  permitted,  the  hypothecation  continues  in  force  only 
during  the  possession  of  Uie  debtor  himself,  and  does  not  enable  the 
creditor  to  Ibllow  the  property  into  the  hands  of  a  third  perscoi.  It 
should  be  observed,  that  m  the  case  of  hypothecation,  accoiding  to  the 
i^ct  meaning  of  that  word  in  the  Civu  Law  (t),  the  debtor  always 
continues  in  possession  of  the  thing  hypothecated. 

5.  It  seems  proper  in  this  place  to  take  notice  of  a  question  on 
which  formerly  much  misconception  existed — How  far,  and  under 
what  circumstances,  the  legal  title  and  ownership  of  a  ship  attach  to 
themsdves  the  responsibility  of  paying  for  repairs  or  necessaries 
ordered  by  other  persons  ?  A  notion  at  one  time  prevailed,  and  it  was 
countenanced  by  nigh  authority  (u),  that  the  registered  owners  were 
in  all  cases  liable  for  repairs  done,  or  necessaries  supplied  to  a  ship, 
and  actions  were  continually  brought  against  persons  whose  title 
appeared  complete  upon  the  register,  when,  in  fact,  the  credit  had 
been  given  to  others. 

The  title  to  a  ship  may  Aimish  evidence  that  repairs  are  done,  or 
stores  supplied,  under  the  authority  and  upon  the  credit  of  the  legal 
owner,  as,  in  &ct,  they  generally  are ;  but  it  does  no  more,  and,  there- 
fore, if  it  appear  that  they  were  made  or  su{^lied  under  the  authority, 
and  upon  the  credit  of  another,  the  legal  owner  will  not  be  answer- 
■         ■  ■■        ■  ■   » ■■  ■.    ■     ■-■  ■     .■  I  .  I    ..    I    ■  II  I         I      ■■ 

(q)  EwfoHe  Batsoa,  Co.  Bank.  Iscwt,  ch,  »iii»  qodd  ad  crtditorem  transit;  hypoibe- 

8, 1. 11.  cam,  cam  non  tnmfit,  neo  poaMino  ad  cre« 

(r)  liy.  2,  tit.  10;  Bea  Nayirea,  art  %  ditorem. 

A  8.  .  {u)  Sea  WettaideU  «.  Dak,  7  T.  B.  806; 

(#)  Conuoa  thaiVaiiQh  Ordinanca^  tonu  1,  fod  tha  judgmant  of  Lord  Hanafleld,  in  tba 

V'  MO.  oata  of  Raid  f>.  Coa,  1  Cowp.  686;  and  Ma 

(0  Dig.  18,7,9,  2.    Prtifirie  pigwu  did*  lifAnxo^  v.  Hog^^  2  C.  B.  4S& 
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able  (v),  Thus^  where  the  purchaser  of  a  ship,  in  the  interval  elapsing 
between  the  inception  and  completion  of  his  conveyance,  ordered  tlie 
master  to  take  her  to  a  shipwright  to  be  repaired,  which  was  done 
ac<2ordingly,  the  seller,  although  deemed  to  be  the  legal  owner  at  the 
time,  was  held  not  to  be  answerable  to  the  shipwright  (a).  *"The 
case,"  said  Lord  Ellenboroughy  *^  is  too  clear  to  require  argument  It 
is  true  that  the  requisites  of  the  Act  have  not  been  complied  with;  and 
it  is  true  that  the  owners  of  a  ship  are  liable  for  repairs  ordered  for 
them,  or  for  their  benefit,  by  their  master ;  but  it  was  never  heard  of, 
that  if  a  stranger  ordered  repairs  for  another's  ship  or  carriage,  the 
owner  was  liable  for  such  repairs*  Suppose  a  pirate  ran  away  with 
a  ship,  would  the  owner  be  liaole  for  repairs  oraered  by  him  ?  Now 
here  the  captain  by  the  order  of  the  purchaser,  who  was  i^  mere 
stranger  to  these  defendants  in  point  of  law,  directed  the  plaintiff  to 
make  the.repairs :  how,  then,  can  the  defendants,  merely  because  they 
remained  as  owners  upon  the  register,  be  liable  for  repairs  ordered  by 
the  captain,  under  the  authority  of  a  stranger  to  the  defendants  ?  It 
would  be  contrary  to  the  credit  actually  given,  to  hold  the  defendants 
liable."  In  the  more  recent  case  of  Jennings  v.  Griffiths  (y),  it  was 
sought  to  charge  the  defendant  for  repairs  done  to  a  ship,  on  the 
ground  that  he  was  the  registered  o\vner.  The  evidence  of  the  registry 
was  rebutted  on  the  part  of  the  defendant,  by  proof  of  the  tranter  of 
his  interest  by  bill  of  sale,  which  had  not  been  register^.  Lord 
Tenterden  said,  "  The  object  of  the  Legislature  in  passing  the  Registry 
Acts  was  clearly  one  of  general  policy,  namely,  to  prevent  foreigners 
from  participating  in  the  advantages  which  it  was  intended  to  give  to 
British  shipping  only ;  and  the  use  of  the  registry  is  to  enable  the 
government  officers  to  ascertain,  at  all  times,  that  the  real  owners  are 
British  subjects.  Soon  after  the  passing  of  these  Acts,  the  leaning  of 
courts  of  law  in  their  construction  was  to  say  that  the  registered 
owners  of  ships  should,  at  all  events,  be  liable  for  repairs.  But  the 
subject  having  become  more  acxinrately  understood,  a  better  and  more 
correct  principle  now  prevails,  and  the  recent  cases  have  decided  tliat 
the  true  question  in  matters  of  this  description  is,  *  Upon  whose  credit 
was  the  work  done?'  That  question  would,  in  most  cases,  be  decided 
by  the  fact  of  legal  ownership— the  repairs  being  generally  done  for 
the  legal  owners.  But  it  may  so  happen  that  the  name  of  a  person 
may  be  retained  on  the  registry  after  he  has  ceased  to  be  benefacially 
interested  in  the  ship,  or  to  interfere  with  its  concerns.  In  the  case 
before  you,  it  does  not  appear  that  the  defendant  had  the  slightest 
knowledge  of  the  work  being  done,  nor  that  the  plaintiff  had  any 
*  reason  to  suppose  him  connected  with  the  vessel.     The  repairs  wero 

lies  supplied  to  a  ship  by  a  master  not 
appointed  by  him,  bot  by  a  person  to  whom 
he  had  sold  the  ship  by  a  contract  after- 
wards canoelled  by  him,  and  void  onder  the 
Registry  Act  for  not  reciting  the  certificate 
of  re^try.  In  the  subsequent  case  of  Mit- 
chenson  v.  Oliver,  in  which  a  bill  of  exceptiouft 
was  tendered,  the  judgment  of  the  Ckmrt  of 
Exchequer  Chamber  agreed  with  that  of  the 
dissentmg  Judge. 


(r)  Mclver  v.  Humble,  16  East,  169. 

(x)  Young  r.  Brander,  8  East,  10.  Baker 
V,  Buckle,  7  Moore,  349. 

iy)  1  Ryan  and  Moody,  42.  See  also  Har* 
rington  v.  Fry.  1  C.  &  P.  289  j  and  Curling 
r.  Robertson,  8  Scott's  N.  R.17;  and  the 
observations  on  the  case  of  Jennings  v,  Grif- 
fiths, by  Lord  Campbell,  in  Frost  r.  Oliver, 
22  L.  I.  353.  Q.  B.,  where  it  was  held  (diss. 
Eric,  J.),  that  there  was  evidence  to  fix  the 
registered  owner  with  liability  for  neoessa^ 
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*  ordered  by  the  direction  of  a  captain  appointed  by  a  stranger  to  the 
defendant,  and  that  too  whilst  he  was  residing  in  a  distant  part  of  the 
country*  The  question  for  you  to  consider  is,  Were  or  were  not  these 
repairs  done  upon  the  crecUt  of  the  defendsuit  ? "  So  in  the  case  of 
TrewheUa  v.  Rowe  (^),  where  a  ship  was  sold  in  the  interval  between 
an  order  for  stores  given  by  the  seller  and  the  delivery  of  them  on 
board,  the  purchaser  was  held  not  to  be  responsible  for  them,  although 
he  was  responsible  for  such  articles  ordered  by  the  master  after  ms 
purchase. 

6.  Upon  the  same  principle  have  been  determined  the  cases  in 
which  tne  question  has  arisen,  whether  the  charterers  or  hirers  of  a 
vessel  for  a  specified  time,  or  adventure,  or  the  absolute  owners,  are 
liable  for  repairs  done,  or  stores  supplied  to  her.  Here  again  the 
question  has  been.  On  whose  credit  was  the  work  done,  or  the  goods 
supplied?  by  whose  servant  was  the  order  for  them  given?  ^In  Frazer 
V.  marsh  (a),  the  defendant,  being  the  registered  owner  of  a  ship,  let 
her  by  charter-party  for  a  given  number  of  voyages,  at  a  certain  rent, 
to  WdUceti  who  was  then  the  captain  of  her,  and  who  afterwards 
ordered  stores  for  her  use,  which  were  supplied  by  the  plaintiff,  for 
the  value  of  which  the  action  was  brought.  Lord  EUenborough  said, 
^^  The  question  is,  whether  the  captain,  m  this  instance,  who  ordered 
the  stores,  were  or  were  not  the  servant  of  the  defendant,  who  is  sued 
as  owner?  and  as  they  do  not  stand  in  the  relation  of  owner  and 
master  to  each  other,  the  captain  was  not  the  defendant's  servant,  and, 
therefore,  the  latter  is  not  liable  for  his  act" 

In  the  case  of  Beeve  v.  Davis  and  Others  (6),  which  was  assump- 
sit for  goods  sold,  work,  &c.,  the  defendants  were  the  registered 
owners  of  a  steam-vessel,  for  which  goods  were  supplied  and  work 
done,  chiefly  upon  orders  given  by  one  Thompson,  who  was  the 
captain;  some  also  were  given  by  the  ship's  husband  and  the  engineers. 
Tne  vessel  was  let  to  Thompson  by  a  charter-party,  under  seal, 
executed  by  himself  and  the  defendant  Davis,  acting  for  himself  and 
the  other  owners.  By  this  charty-party,  the  defendant  hired  and  let 
.  to  freight,  and  T/iompson  engagea  and  took  to  freight,  the  vessel  for 
twelve  months,  to  be  employed  in  carrying  passengers  and  goods 
lietween  London  and  Topsham,  in  Devonshire.  The  defendants  en- 
gaged to  keep  the  engine  in  repair,  Thompson  himself  to  do  all  otlier 
repairs;  to  pay  all  wages  of  persons  employed  on  board  during  the 
term,  all  charges  attending  the  working  and  sailing  of  the  vessel, 
piloting  and  port-charges ;  to  indemnify  the  owners  against  all  debts, 
costs,  damages,  expenses,  &c.,  incurred  by  the  vessel,  or  any  person 
employed  on  board,  or  by  Thompson,  for  and  in  respect  of  the  said 
charter-party,  and  employment  of  the  said  vessel ;  to  pay  the  hire  of 
the  vessel  monthly ;  to  insure  in  the  name  of  the  owners ;  to  keep  all 
the  vessel  in  repair,  except  the  en^e,  and  to  deliver  her  up  in  good 
repair  at  the  end  of  die  term.  The  owners  were  to  appoint  the 
engineers,  but  they  were  to  be  paid  by  Thompson. 

*  The  plaintiff  was  unacquainted  with  the  above  contract ;  and  it  was 

(c)  U  Eogt,  485.  {a)  18  East,  288.       *         {h)  1  Add.  k  Ellis,  812. 
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*  contended  that  the  defendants  were  liable,  as  owners  of  the  ressel. 
Lord  Denman  said,  ^^The  question  is,  Who  were  the  contracting 
parties?  The  mere  circumstance  of  ownership  may  be  sufficient  to 
create  a  liability,  where  the  vessel  has  been  left  under  the  control  of  a 
party  who  has  given  orders,  if  no  intervening  ownership  has  been 
creaited ;  but  if  a  ship  is  let  out  to  hire,  I  do  not  see  how  the  owners 
are  liable  for  work  done  upon  it  by  order  of  the  party  hiring,  more 
'"than  the  landlord  who  lets  a  house." 

7.  Whether  the  mortgagee  of  a  ship  is  to  be  deemed  in  law  the 
owner  of  it — entitled  to  the  benefits,  and  liable  to  the  burthens  which 
belong  to  that  character — ^before  he  takes  possession,  was  formerly  an 
important  questicm,  on  which  persons  of  eminent  talents  differed  in 
opinion. 

The  first  decision  which  I  find  in  our  books  upon  this  subject,  is  the 
case  of  Chinnery  v.  Blackburn  (c),  which  was  an  action  brought  for  the 
freight  of  goods  firom  Antigua  to  London ;  and  upon  the  triiu  whereof, 
it  was  proved  in  evidence,  that  by  an  indenture  of  assignment,  dated 
January  4,  1783,  Robert  Merrv/ield,  in  consideration  of  1,1662.  18«., 
which  he  owed  to  the  plaintift,  assigned  to  her  the  ship  J%,  &c,  in 
which  indenture  there  was  a  covenant  from  the  plaintiff  to  re-assim 
the  said  ship,  &c.,  to  Merryfield,  on  pavment  of  1,1662.,  with  lawral 
interest,  on  or  before  the  10th  of  Novemoer  then  next  ensuing ;  that  at 
the  time  of  the  execution  of  the  deed  the  ship  was  in  the  River  Thames, 
and  afterwards  sailed  to  Portsmouth,  and  continued  there  till  the  middle 
of  March  following,  in  the  possession  and  under  the  command  o{  A.B*} 
and  that  the  plamtiff  did  not  then  take  possession ;  that  Merryfield 
navigated,  victualled,  and  manned  the  ship  as  owner  thereof,  at  hw 
own  expense  and  risk,  both  from  England  to  Anbigua,  and  on  her 
return  from  thence;  that  Merryfield^  at  Antigua,  gave  the  command  of 
her  to  one  Drysdale,  and  sent  her  to  JEngland,  wiui  orders  to  Dryedale 
to  address  himself  to  Messrs.  Dunhp,  of' London,  merchants,  who  were 
to  sell  according  to  the  directions  contained  in  a  letter,  in  which  letter 
Merryfield  also  mentioned  that  the  plaintiff  had  a  demand  against  him 
for  near  1,2002.  sterling,  which  he  hoped  to  remit  shortly ;  that  Messrs^ » 
Dunlop,  being  applied  to  as  con^gnees,  lent  two  sums  of  502.  to 
JDrysdale,  the  master,  declaring  that  they  should  consider  him  as 
responsible,  in  case  they  should  not  receive  the  same  by  freight,  &c. — 
ana  that  they  afterwards  received  the  money  firom  JDryedale ;  that  the 
ship  completed  the  delivery  of  the  cargo  on  the  27th  of  September, 
1783 ;  that  the  plaintiff  took  possession  on  the  29th  of  JSeptember 
following,  immediately  on  receiving  information  of  her  arrival  in  the 
Thames;  that  the  defendant  had  goods  from  Antigua  on  board,  the 
freight  of  which  amounted  to  762.  9s.  lid,,  for  the  recovery  of  which 
the  action  was  brought;  that  Drysdale,  the  master,  paid  for  lights, 
Custom-house  dues,  and  for  clearing  the  ship,  which  the  plaintiff  repaid 
him ;  and  she  also  paid  his  and  ue  mariners'  wages  for  the  voyage 
from  Antigua,  to  the  amount  of  2342.  Ts.  Id.,  after  she  took  possession 

•  (o )  In  K.  6.  Easter  Term,  24  Qeo.  8,      See  Kenwell  v.  Bishop,  2  Cromp.  &  Jerr. 
reported  in  a  not^  1  Hei^  Black.  117^      589, 
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of  the  thipj  aiMi  that  the  plaintiff  aftenf  arda  aold  die  ship  by  auotibn 
far  710L 

Upoa  this  state  of  facts^  the  quettion  for  the  opinion  of  the  Court  of 
Emg's  Bench  waa^  Whether  the  plaintiff,  the  mortgagee  of  the  ihip, 
was  entitled  to  receive  the  freight  earned  by  the  ship  after  the  date  of 
the  mortgafle,  and  before  the  puuntiff  had  taken  possession  of  the  ship, 
and  while  the  mortgagor  had  acted  as  owner  and  employer  of  die  ship^ 
the  merchant  not  appearing  to  have  any  connter-claim  or  demand  npon 
the  mortgagor  whicn  would  have  fumished  a  defence  to  an  acdon  at* 
his  suit?  And  the  Coort  of  King's  Bench  decided  that  the  plaintiff 
was  not  entided  to  the  freight  under  these  drcnmstances ;  they  con* 
sidered  the  contract  for  the  carriage  of  the  goods,  upon  which  the 
demand  arose,  to  have  been  made  with  the  mortgagor  on  his  own 
account,  and  not  as  an  agent  for  the  mortgagee.  And  Lord  Manafieli 
said,  **  Till  the  mortgagee  takes  possession,  the  mortgagor  is  owner  to 
all  die  world,  and  he  is  to  reap  the  profits."  And  Mr.  Justice  Builer 
said,  ^^  If  the  mortgagor  be  considered  as  agent,  he  must  be  so  through- 
out, and  then  the  mortgagee  would  be  answerable  for  every  loss, 
damage,"  &c.  And  it  was  observed,  that  the  payments  which  the 
jJaintiff  had  made  to  the  master,  &c,  were  voluntary  payments  to  get 
possession  of  die  ship  free  from  any  lien. 

It  seems  that  the  learned  Judges  by  whom  this  case  was  decided 
were  of  opinion,  that  a  mortgagee  who  had  not  taken  possessioti 
would  not  be  liable  for  such  repairs  or  other  expenses  as  are  not  a 
charge  upon  the  ship  itself  in  specie.  And  so  die  law  was  after- 
wards held  to  be,  in  tne  case  of  Jackson  v.  Firmon  (^,  by  Mr.  Justice 
Heath  and  Mr.  Jusdce  WU^m^  the  only  Judges  present  in  the 
Ckmrt  of  Common  Pleas  at  the  decision  of  that  case.  It  was  an 
action  for  the  price  of  ropes,  cordage,  and  other  stores  furnished  in 
this  country  to  a  ship  by  the  order  of  one  Palmevy  between  the  date 
of  a  mortgage  of  the  snip  executed  by  him  to  the  defendant,  and 
the  time  when  the  defendant  had  possession  of  the  ship  in  pursuance 
of  the  mortgage.  In  the  determmation  of  this  case  of  Jack$on  v. 
Vernon,  some  reliance  was  placed. on  a  case (6)  decided  in  the  Court 
of  King's  Bench,  with  respect  to  real  property,  in  which  it  was  held, 
diat  a  person  to  whom  a  term  for  years  had  been  assigned  by  way  of 
mortgage,  but  who  had  not  taken  possession  of  the  premises,  was 
not  liable  to  p^  the  rent  reserv^  upon  a  clause  by  wnich  the  term 
was  created.  The  propriety,  however,  of  this  decision,  with  respect 
to  real  property,  has  been  since  doubted ;  and  it  seems  evident,  n*om 
the  judgment  pronounced  by  Lord  Kenyon^  in  the  case  of  Weaterdell 
V.  I)ale(J\  that  his  lordship  considered  the  mortgagee  of  a  term  of 
years  to  be  liable  to  the  rent  reserved,  and  the  mortgagee  of  a 
ship  to  be  liable  to  the  repairs,  although  his  lordship  and  uie  other 
Juoges  declined  to  ffive  a  positive  opinion  on  these  points,  because 
the  determination  of  them  was  not  necessary  to  tne  decision  of 
that  cause. 


(d)  Jackson  v.  Vernon^  1  Hen.  Black.         (e)  Eaton  v.  Jacques,  Doug.  546. 
114.  (/)  7  T.  K.  8S6;  1  Bose,  447. 
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Neither  of  the  cases  before  mentioned  seems  to  afford  an  authority^ 
upon  the  general  and  abstract  question  of  the  right  or  obligation  of 
the  mortgagee;  for^  in  the  first,  the  mortgagor  himself  at  Antigua 
acted  personally  in  the  management  of  the  ship  as  owner;  in  the 
last,  the  mortgagor  himself  ordered  the  repairs,  and,  therefore,  the 
credit  might  not  unreasonably  be  deemed  in  law  to  have  been  given, 
as  in  fact  it  certainly  was,  to  him,  and  not  to  the  mortgagee, 

*  The  question  has  since  arisen  more  properly  in  the  case  of  a 
contract  made  by  the  mastec,  in  that  character.  Such  was  Twenty- 
man  v.  Hart  (g).  This  was  an  action  of  assumpsit  to  recover  the 
amount  of  necessaries  provided  for  a  vessel,  of  which  the  defendant 
was  the  mortgagee.  Flowerdew,  the  owner  of  the  vessel,  being 
indebted  to  the  defendant,  indorsed  the  certificate  of  registry  to  him 
as  a  collateral  security,  and  afterwards  a  new  register  was  made  in 
the  name  of  the  defendant  The  defendant  afterwards  delivered  up 
the  old  certificate,  but  did  not  make  a  re-transfer  of  the  vessel.  The 
order  for  the  goods  was  given  by  the  captain  of  the  vessel,  who  gave 
the  name  of  Flowerdew  as  the  owner;  and  the  plaintiff  knew  no 
other  owner  in  the  transaction.  Lord  JEllenborouah  said,  "  Since 
the  repairs  were  done  by  order  of  the  captain,  and  tne  plaintiff  knew 
no  owner  except  Flowerdew,  and  the  defendant  was  never  in  pos- 
session of  the  ship,  the  plaintiff  must  be  called."  The  case  of 
Annett  v.  Carstaira^h)  was  decided  upon  the  same  grounds.  It  was 
an  action  brought  for  the  plaintiff's  wages  and  disbursements  as 
master  of  the  ship  Airly  CaatUy  of  which  the  defendants  were 
alleged  to  be  the  owners.  It  appeared,  that  in  August,  1810, 
W.  Masson  was  the  sole  owner  of  tne  vessel  in  question.  At  that 
time,  he  borrowed  the  simi  of  15,000/.  from  the  Commissioners 
appointed  by  an  Act  of  Parliament  to  grant  loans  for  the  relief  of 
people  in  trade.  The  defendants  became  his  sureties  to  Grovem- 
ment,  and  for  their  indemnification  he  transferred  to  them  the  l^al 
title  to  the  ship  Airly  Castle.  She  was  registered  in  the  port  of 
London,  but  happened  to  be  at  Portsmouth.  Masson  executed  an 
absolute  bill  of  sale  of  the  vessel  to  the  defendants  for  the  nominal 
consideration  of  lOs.  This  was  lodged  at  the  Custom-house,  and 
a  few  days  after,  an  indorsement  was  made  on  the  certificate  of 
r^istrv,  according  to  the  Register  Acts.  At  the  same  time,  a  mort- 
gage de^d  was  executed,  conveying  the  vessel  to  the  defendants  for 
tiieir  indemnification,  and  containing  a  covenant  to  re-transfer  her  to 
Masson. 

The  plaintiff  had  previously  been  employed  by  Masson  as  master 
of  the  Airly  Castle.  He  had  no  direct  information  of  the  above 
transaction,  but  the  enclosed  certificate  of  registry  was  delivered  to 
him,  which  showed  that  the  defendants  had  become  the  registered 
owners.  He  was  never  introduced  to  them,  nor  received  any  orders 
from  them,  nor  had  any  communication  with  them  respecting  the 
concerns  of  the  ship;  on  the  contrary,  he  continued  to  correspond 
*  with  Masson  as  owner.      Soon  after  the  transfer  he  sailed  to  the 

(S)  1  Sturk.  866.  (A)  8  Campb.  354. 
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*  West  Indies,  and  thence  to  the  Havcmnah,  from  whicli  he  bronght 
home  a  cargo  to  England.  During  the  voyage  he  received  MassovCs 
instructions  for  his  conduct^  and  on  his  return  he  gave  the  documents 
for  securing  the  freight  to  Masson,  who  received  it  accordingly,  and 
i^mlied  it  to  his  own  use. 

Upon  these  facts  it  was  contended  that  the  defendants  were  the 
Ic^  ovmers;  that  an  action  might  have  been  supported  against 
them  at  the  suit  of  a  person  who  repaired  the  ship,  after  the 
transfer,  by  the  captain's  orders ;  and  that  as  he  could  give  an  action 
against  the  defaidants  to  a  stranger,  he  might  surely  maintain  one 
hmisel£  Lord  Ellenhorough  said — "We  are  here  to  consider  with 
whom  has  the  plaintiff  contracted  ?  There  is  express  privity  of  con- 
tract between  him  and  Masson.  The  legal  ownership  of  the  ship 
thus  becomes  immaterial*  The  transfer  ot  the  title  to  die  defendants 
did  not  at  all  affect  the  relation  subsisting  between  Masson  and  the 
plaintiff.  The  plaintiff  was  employed  by  Masson,  originally,  and 
continued  to  treat  him  as  his  employer  throughout  What  right  can 
he  then  have  to  resort  to  the  defenaants  ?  It  might  as  well  be  said, 
that  if  I  mortgage  my  estate,  mv  steward,  who  continues  to  manage 
it  for  my  benefit,  may  maintain  an  action  for  work  and  labour 
against  the  mortgagee.  Title  has  nothing  to  do  with  these  cases — we 
must  look  to  the  contract  between  the  parties." 

In  the  case  of  Briags  v.    Willcirmn{i\  a  tradesman  sought  to 
charge  the  defendant,  the  mortgagee,  for  goods  supplied  to  the  ship 
on  the  order  of  the  mortgagor,  who  bad  been  before,  and  continued 
after  the  execution  of  the  biU  of  sale,  to  act  as  ship's  husband  to  the 
vessel.     The  plaintiff,  when  he  supplied  the  goods,  did  not  know 
that  the  defendant  was  interested  in  ner,  nor  had  Wilkinson  at  that 
time  taken  possession,  or  interfered  in  the  concerns  of  the  ship.     The 
Register  Act,  4  Geo.  4,  c.  41,  being  in  force  at  the  time  of  the 
transfer,  and  it  not  appearing  on  the  register,  or  the  endorsement  on 
the  certificate  of  registry,  that  it  had  been  made  by  way  of  mortgage, 
it  was  urged  that  the  defendant  was  owner,  and  Uable  to  all  the   I 
responsibiuties  of  owner.     But  Lord  Tenterden  said,  "It  appears  to  ! 
me   that  the  only  question  for  our  consideration  is,  whether  the    \ 
repairs  done,  and  the  stores  supplied  to  the  ship  in  question,  can  be    » 
considered  as  having  been  done  and  supplied  on  the  authority  of    i 
Wilkinson,  either  express  or  implied.** 

It  thus  appears,  that  the  registered  owner,  the  mortgagee,  and  the 
charterer  ot  a  ship,  are  none  of  them,  as  such,  necessarily  liable  for 
repairs  done  to  her,  or  goods  supplied.  Orders  are  received  from  the  \ 
person,  usually  the  master,  in  apparent  charge  and  custody  of  the 
vessel,  against  whom  personally,  unless  at  the  time  of  dealing  he 
disclaimed  all  personal  responsibility  (Jc),  the  tradesman  has  a  right 

•  of  action ;  but  if  that  be  unsatisfactory,  as  it  frequently  must  be,  he 


(i)  7  Bar.  and  Cress.  80.  See  also  Meager  mer  v.  Davies,  1  T.  R.  108.    Hoskins  «. 

T.  Smith,  4  B.  &  Ad.  673.  Slayton.  Ca.  temp.  Hardw.  876.    Esseiy  r. 

{k)  Gamam  v.   Bemiett,    2  Stra.   816.  Cobb,  5  C.  &  P.  358.   Castle  c.  Duke,  5  C.  4i? 

WUkins  V.  Carmicbael,  Dougl.  101.    Far-  P.  359.  Thompson  c.  Findon,  4  C.  &  P.  168, 
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*  should^  bef<»re  lie  seeks  his  remedy  against  others,  inquire  for  whose 
use  and  benefit  his  labour  was  given,  or  his  goods  supphed ;  who  were 
the  immediate  owners,  absolute  or  temporary,  at  the  time  the  orders 
were  received ;  under  whose  authority  the  captain  acted ;  whose  servant 
or  anient  he  was  at  the  time  he  gave  them ;  and  he  may  save  himself 
much  trouble  if,  instead  of  relying  blindly  on  "  the  credit  of  the  ship," 
or  ^'of  the  owners  of  the  ship,  he  be  advised  to  make  all  these 
inquiries  before  he  sets  to  work,  or  parts  with  the  possession  of  his 
goods. 

When  a  transfer  is  made  only  as  a  security  for  the  payment  of  debts 
by  way  of  mortgage,  the  person  to  whom  the  transfer  is  made,  or 
any  other  person  claiming  under  him,  is  not  to  be  denned  the 
owner,  nor  is  the  person  making  such  transfer  to  be  deemed  to  have 
ceased  to  be  the  owner,  except  so  far  as  may  be  necessary  for  the  pur- 
pose of  rendering  the  ship  transferred  available,  by  sale  or  otherwise, 
lor  the  payment  of  the  mortgage  debt  (Z ). 

The  pnmary  intention  of  this  enactment,  adopted  with  some  modi- 
fication from  former  Register  Acts,  was  probably  to  ascertain  and 
define  the  real  quality  and  amount  of  a  mortgagee's  interest,  as  the 
groundwork  of  the  provision  in  the  following  section,  which  protects 
it,  when  duly  registered  according  to  the  provisions  above  mentioned, 
against  the  assignees  of  a  mortgagor  becoming  bankrupt,  while  the 
snip  itself  continues  in  his  order  and  disposition  as  reputed  owner. 
But  it  had  other  most  beneficial  objects  (m).  By  the  old  R^pstry 
Acts,  upon  any  alteration  of  property  in  any  ship  or  vessel,  an  endorse- 
ment upon  the  certificate  of  registry  was  required  to  be  made ;  and 
by  the  34  Geo.  3,  c.  68,  s.  15,  a  form  of  endorsement  applicable  in  its 
terms  to  an  absolute  sale  or  transfer  only,  was  prescrioed.  At  the 
Custom-house  no  deviation  from  this  form  was  permitted,  and  the 
consequence  was,  that  the  register  furnished  no  means  of  distinguishing 
between  a  transfer  by  way  of  mortgage,  and  an  absolute  change  of 
property.  Between  the  mortgagor  and  mortgagee  this  difficulty  was 
obviated  by  executing  two  deeds — one  an  absolute  conveyance  (n),  the 
other  a  deed  of  defeazance,  the  former  of  which  only  was  registered. 
But  strangers  consulting  the  register  or  the  certificate  of  registry  for 
information,  were  frequently  deceived  by  the  entry ;  and  so  long  as 
the  register  was  considered  by  the  Courts  conclusive  as  to  the  fact  of 
ownership,  and  ownership,  when  ascertained,  was  held  to  involve  a 
**  responsibility  for  repairs  and  necessaries,  without  regard  to  the  credit 


jsponsibiUty  for  repairs 

(0  17  &  18  Vict.  c.  104,  88.  70,  71. 

(m)  *  Ko  enactments  can  save  people 
from  the  oonaeqnences  of  their  own  impro- 
Tidence.  Tradesmen  supplying  stores  to 
shins  should  ascertain  on  whose  account 
and  hy  whose  servants  they  are  ordered.  By 
reference  to  the  ship's  register,  they  may 
always  readily  learn  what  amount  of  bene- 
ficial property  available  ibr  their  security 
the  owner  has  in  the  ship.  An  evil  has 
sprung  up  since  the  pasring  of  the  modem 
Register  Acts,  little  expected  hy  thebr  pro- 
moters, and  not   fitirly  imputable  to    any 


of  their  provisions.  The  mortgage  of  a 
ship  being  protected  against  the  croditorB 
of  a  bankrupt  shipowner,  is  now  a  safe 
sectu'ity  for  money;  and  men  of  small 
means  are  thus  enabled  to  impose  upon 
car0l6*t  tradesmen  hy  the  appearance  of  pro- 
perty in  ships  which  is  fouiKl,when  inqmries 
become  necessary,  to  be  little  more  than 
nominal.* 

(»)  See  Rdd  o.  Cox,  1  C.  &  P.  602,  and 
the  judgment  of  Sir  Thomas  Plnmer,  in  the 
case  of  Thompson  r.  Smith,  1  Madd.  395. 
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*  aetotUy  ffiven,  penoiui  taking  mortoagei  of  sli^  were  liable  io  sua* 
tain  a  Iom  from  the  very  Act  inteudea  for  their  securitj* 

When  the  true  criterion  of  liability  had  been  determined  by  the 
decisions  above  considered,  much  of  mis  mischief  was  removed ;  but 
the  tradesman  was  still  ]e£t  without  the  means  of  ascertaining  what 
amount  of  beneficial  interest  in  the  ship  really  belonged  to  the  i^parent 
owner,  and  was  often  misled  by  the  register,  on  which  a  trustee  or 
mortgagee  appeared  as  absolute  owner,  to  seek  payment  for  his  labour 
or  his  goods  from  one  to  whom,  upon  inquiry,  it  was  clear  that  credit 
had  not  been  given. 

Since  this  enactment,  it  has  been  doubted  whether  a  mortgagee 
can  insure  the  entire  value  of  the  ship  (o).  Yet,  in  the  case  of  Dsan 
V.  AfOhie{p\  it  was  assumed  that  the  words  in  the  46th  section  of 
6  Geo.  4,  **€acepi  so  far  as  may  he  nseessary  to  render  the  ship 
available  by  sale  or  otherwise^^  preserve  to  ^e  mortgagee  his  right  to 
take  possession  of  the  ship,  and  to  claim  the  freight  earned  by 
her,  and  accruing  due  after  he  has  taken  possession ;  and  in  the  case 
ef  Kerswell  v.  Bishop  {q\  sent  by  the  Master  of  the  Rolls  for  the 
opinion  of  the  Court  of  Exchequer,  in  which  the  mortgagee  of  a 
vessel  sought  to  recover  freight  accruing  due  after  he  nad  taken 
possession,  although  the  mortgagor  had  been  at  the  expense  of  the 
outfit  (r),  it  was  certified  ^at  uie  plaintiff  was  entitled  to  recover.  If 
the  mortgagor  be  only  a  par(>-owner,  the  claim  of  the  mortgagee  for 
fireight  will  be  limited  to  the  net  freight,  after  deducting  oumt  and 
disbursements  (s).  As,  however,  it  is  provided  that  the  mortgagee  shall 
not  be  deemed  the  owner,  nor  the  mortgagor  to  have  ceased  to  be  the 
owner,  except  so  far  as  may  be  necessary  to  make  the  ship  available 
tor  the  payment  of  the  debt  secured,  where  a  mortgagor,  who  was  also 
the  owner  of  a  ship's  cargo,  had  become  bankrupt,  and  the  mortgagee 
did  not  take  possession  until  her  voyage  was  completed,  it  was  held 
that  he  had  no  right  to  detain  the  goods  for  the  freight,  as  both  freight 

*  and  goods  had  vested  in  the  assignees  (<). 

8.  It  often  happens  that  the  charterer  of  a  ship  causes  it  to  be 
laden  either  wholly  or  in  part  with  goods  belonging  to  other  persons ; 
in  such  cases,  it  seems  that  the  charterer  is  to  be  considerea  as  the 
owner  of  the  ship  with  respect  to  those  persons.  But  as  different 
decisions  have  taken  place,  it  is  proper  to  notice  them  here. 

In  the  case  of  Parish  v.  Crawford  {u\  an  action  was  brought 
against  the  defendant,  as  owner  of  a  ship,  upon  a  promise  alleged  to 
have  been  made  by  him  to  the  plaintiff  to  convey  in  his  ship  a  quan- 


■*T" 


(«)  Irving  f),  Ri<diardMm,  3  B:  dp  Ad.  X96. 
The  mortgaffor  bus  an  inninble  interest  to 
the  extent  of  the  fiill  value :  Alston  v.  Camp- 
bdl,  4  B.  P.  C.  476. 

(j»)  4  Bing.  46|  and  see  Calo  v.  Irving, 
Zlh.  J.  676. 

(dO  2  Crom.  k  J.  529,  and  2  Tyrwhitt's 
R.  608;  and  tee  Brown  o.  Nc^h,  8  Excbeq. 
1«  where  it  waa  held  that  the  mortgagee  waa 
oalj  tntiUed  to  the  fr^ht  (lesa  thim  the  car- 
rent  freight)  nedM  io  biUs  of  lading  signed 
by  anthoritr  of  the  mortgagor,  though  signed 


after  the  mortgage,  which  waa  considered  not 
to  invalidate  an  arrangement  made  porsqant 
to  previons  authority  from  the  mortgager 
and  befbre  the  mortgage  could  be  known. 

(r)  See  Robinson  v.  McDonnell,  5  M.  A 
S.  228. 

{»)  Alexander  o.  Simms,  2  W.  R.,  M.  R. 
124;  and  see  Oreen  o.  Brigg8,j>o«^. 

{t)  Brouncker  o.  Molyneux,  6  Jnr.  773. 

(n)  Shortly  reported  in  2  Stra.  1261.  The 
account  of  the  case  here  given  is  taken  ftota  a 
manuscript  nota  much  roller  than  the  report. 
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tity  of  moidores  from  London  to  Barhadoes,  which  had  not  been 
delivered  there.  The  fiicts  of  the  case  were,  that  the  defendant, 
the  owner,  had  chartered  the  ship  to  one  Fletcher  for  the  voyage  In 
question  for  a  certain  sum,  and  Fletcher  was  to  have  the  froigat  of 
goods,  but  the  freight  of  passengers  was  reserved  to  the  defendant ; 
and  the  defendant  appointed  the  master,  and  covenanted  with 
Fletcher  for  the  condition  of  the  ship  and  behaviour  of  the  master. 
Fletcher  took  on  board  the  moidores  and  other  goods  of  the  plaintiff 
and  other  persons,  and  received  the  freight  for  them.  For  the 
defendant  it  was  objected,  that  although  the  ship  was  his  property, 
et  he  was  not  owner  in  such  a  manner  as  to  be  liable  to  this  action, 
ut  that  Fletcher  was  for  this  purpose  the  owner.  Chief  Justice  Lee, 
however,  before  whom  the  cause  was  tried,  was  of  opinion  that  the 
action  might  be  maintained ;  and  the  plaintiff  recovered  damages  to 
the  value  of  the  ship  and  freight  (r).  The  sentiments  deliverm  on 
this  occasion  by  the  Chief  Justice  were  as  follows :  "  The  true  con- 
sideration is.  Whether  by  anything  done  by  Crawford^  who  is  con- 
fessedly the  owner  of  the  vessel,  in  chartering  it  to  Fletcher^  he  has 
discharged  himself   as  owner?     Crawford  considers  himself  as  the 

fovemor  of  the  ship,  and  so  covenants  for  the  government  of  it 
uring  the  voyage,  and  the  ship  was  navigated  by  his  master.  Upon 
what  foundation,  then,  is  an  owner  chargeable  but  upon  these  two 
considerations — firsts  the  benefit  arising  from  the  snip,  which  is 
the  equitable  motive;  secondly ,  the  having  the  direction  of  the 
persons  who  navigate  it?  And  it  is  upon  these  two  things  tak^ 
together  that  the  implied  contract  arises.  Though  Crawford  has 
not  that  freight  which  the  merchants  pay  for  their  goods,  yet,  as  he 
has  the  benent  of  the  freight  in  general,  he  has  that  equitable  motive 
which  makes  him  liable.  With  regard  to  Fletcher,  what  Crawford 
had  done  is  only  giving  him  a  power  to  put  goods  on  board ;  and  it 
seems  to  me,  the  makers  of  the  Act  of  Parliament  could  not  have  any 
notion  of  such  an  owner  of  the  ship,  for  it  speaks  generally  of  owners 
of  ships ;  but  this  Fletcher  is  not  to  be  considered  as  owner  of  the 
ship  in  any  light,  but  only  as  having  a  power  to  make  use  of  it  in 
this  way.  If  this  was  to  be  considered  in  the  nature  of  a  mortgage, 
it  would  be  delivering  up  the  ship  for  such  a  time  as  the  mortgage 
should  be  in  force ;  therefore  I  think  there  is  nothing  appearing  upon 
this  evidence  that  discharges  Crawford  as  the  owner  of  the  ship." 

In  the  case  of  James  against  Jones  and  Others  (a),  an  action  was 
brought  against  the  defendants,  as  owners  of  the  ship  Sea-flower^  for 
the  loss  of  a  quantity  of  raisins  on  a  voyage  from  Faro  to  London. 
One  Thomas,  the  master  of  the  ship,  had,  in  his  own  name  as  master, 
and  in  the  absence  of  the  owners,  chartered  the  ship  to  Reed  and 
Parkinson,  on  a  voyage  from  Falmouth  to  Faro,  and  back  to  London; 
and  Reed  and  Parkinson  engaged  by  the  charter-party  to  provide  a 
full  lading  from  Faro,  and  to  pay  a  stipulated  price  per  ton.    The 

(tj)  12  Geo.  2,  c  15.    A  itatnte  which  Sitt.  after  Trin.  Term,  89  Geo.  3.    There  ig 

limits  the  responsihility  of  the  owners.    See  a  short  note  of  this  case  in  Espinasse's  Nisi 

part  the  third,  ch.  6.  Prios  Cases,  vol.  3,  p.  27. 

(»)  James  v,  Jones  and  Others,  Gaildhall 


CHAP,  l]  Oumen  of  SJUps.  33 

goods  in  question  were  shipped  at  Faro,  by  the  consent  of  the  agent 
of  Seed  and  Parkinson  at  that  place^  and  Thomas^  the  master,  signed 
a  bill  of  lading,  engaging  to  deliver  them  to  the  plaintiff,  ^^  he  pacing 
freight  per  charter-party."  These  facts  appearing  at  the  trial  of  the 
cause  oefore  Lord  Kenyon^  his  lordship  was  or  opinion,  tliat  Reed 
and  Parldnson  were^  with  respect  to  the  plaintiff,  the  owners  of  the 
ship  pro  hdc  vice;  that  the  defendants,  «7ontf9  and  Others^  were  not 
responsible  to  him^  and  consequently  that  the  plaintiff  could  not 
mamtain  his  action.  Under  this  opinion  the  plaintiff  and  his  counsel 
acquiesced,  and  did  not  apply  to  the  Court  for  a  further  consideration 
of  the  subject  But  the  before-mentioned  case  of  Parish  against 
Crawford  does  not  seem  to  have  been  adverted  to  on  this  occasion. 
In  a  more  recent  case,  in  which  it  appeared  at  the  trial  that  a  ship  had 
been  chartered  by  the  defendants,  who  were  the  registered  owners, 
to  one  JDe  Beur,  on  a  voyage  from  London  to  Surinam^  and  was 
afterwards  put  up  by  him  as  a  general  ship,  and  that  the  plaintiff 
had  shipped  a  auantitv  of  oats  which  had  b^n  improperly  sold  by 
the  master,  and  for  which  the  action  was  brought.  Lord  Ellenborough 
held  the  defendants  were  not  answerable,  and  the  plaintiff  was  non- 
suited. The  form  of  the  bill  of  lading  is  not  noticed  in  the  report  of 
this  case,  and  therefore,  I  presume,  it  was  not  thought  material  at  the 
trial  (y).  The  gentiemen  who  were  counsel  for  the  plaintiff  in  this 
catise  were  certainly  aware  of  the  case  of  Parish  v.  Crawford,  but 
th^  acquiesced  in  the  decision. 

These  two  cases  are  inconsistent  with  the  former,  but  they  are 
conformable  to  the  principle  of  judgments  pronounced  respectively 
by  the  Courts  of  Queen's  Bench  and  Common  Pleas  on  questions  of 
insurance,  wherein  it  was  decided,  first  (z),  that  a  deviation  com- 
mitted by  the  master,  with  the  knowledge  of  the  absolute  owner, 
and  which,  therefore,  could  not,  according  to  the  law  of  England,  be 
an  act  of  barratry  with  respect  to  him,  was  an  act  of  barratry  with 
respect  to  a  third  person  who  had  hired  the  ship  by  a  charter-party, 
ana  who  was  considered  as  owner  for  tiie  particular  voyage,  with 
relation  to  the  subject  of  that  cause;  secondly  {a),  that  a  wilful 
running  ashore  by  the  absolute  owner,  with  the  privity  of  the  master, 
was  an  act  of  barratry  against  the  merchant,  under  whose  sole  con- 
trol the  entire  vessel  for  a  time  was  placed.  They  are  conformable 
also  to  the  principle  of  another  decision.  The  registered  owner  of 
a  ship  let  the  vessel  at  a  certain  rent  to  the  person  who  acted  as 
master ;  this  person  ordered  stores,  which  were  supplied  for  the  use 
of  the  ship,  and  for  which  an  action  was  brought  a^nst  the  registered 
owner,  but  it  was  held  that  he  was  not  answerable,  because  "  during 
the  existence  of  the  lease "  the  master  was  not  his  servant,  nor  was 
the  order  given  on  his  behalf  (6).  And  probably  the  case  of  Parish 
V.  Crawford  is  not  to  be  considered  as  law ;  for  although  the  absolute 
owner  might  in  each  of  these  cases  be  ultimately  answerable  to  the 

(y)  Mackensde  v.  Bowe   and  Otbers,  2  (a)  Soares  o.  Tliomton,  7  Tauut  G27. 

Campb.  482.  (b)  Frazer  r.  Munky  2  Campb.  G17;  13 

(r)  VaUejo  v.  Wheeler,  Cowp.  143.  East,  238.  ,'      ^  2 
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charterer  of  the  ship,  yet  there  was  no  contract,  either  express  or 
implied,  between  him  and  the  proprietors  (c), 

*  In  all  such  cases  the  real  question  appears  to  be,  whether  the 
contract  of  the  proprietor  of  the  goods  was  made  with  the  absolute 
owner,  or  with  the  charterer  ot  the  vessel,  and  its  decision  will 
generally  depend  upon  the  further  question,  who  was  the  immediate 
owner  in  possession  of  the  vessel  at  the  time  the  contract  was  made? 
In  the  case  of  an  actual  demise  of  the  vessel,  it  is  not  disputed  that 
the  lessee  becomes  for  the  term  to  all  intents  and  purposes  the  owner. 
Whether  there  be  such  a  demise  to  him  as  constitutes  him  owner  for 
the  term,  is  to  be  collected  from  the  langii^e  of  the  charter-party 
and  the  nature  of  the  ship's  employment.  The  contract  between  the 
shipowner  and  the  merchant  may  be  hcatio  navie,  a  demise  of  the 
ship  itself  with  its  furniture  and  apparel ;  it  may  be  locatio  name  et 
operarum  magistriy  a  demise  of  the  ship(d)  ''in  a  state  fit  for  the 
purposes  of  mercantile  adventure ;"  or  it  may  be  **  locatio  operie 
vehendarum  mercxwrn,^  a  contract  for  the  carriage  of  the  merchant's 
goods  in  the  owner's  ship,  and  by  his  servants. 

Respecting  the  first  ox  tiiese  modes  of  demise  no  difficulty  is  likely 
to  arisie ;  but  on  the  qu^tion  whether  the  charter-party  be  a  demise 
of  the  second  kind,  or  a  mere  contract  for  the  carriage  of  the  mer- 
chant's goods  in  Ae  owner^s  ship,  and  by  his  servants,  the  solution  of 
most  important  points  in  the  maritime  law  of  England  and  Americay 
and  among  them  the  responsibility  of  the  general  owner  to  third 
•  parties,  depends  («). 


*{o)  Are  these  cases  Ipconwitent  with 
each  other  ?  The  chiuter-parties  in  Mac- 
kenzie V,  Bowe»  and  James  v.  Jones,  are  not 
set  out  in  the  reports  of  those  cases.  They, 
probaUy,  like  the  charter-party  in  Fnoer  o. 
Marsh,  were  such  as  to  transfer  the  posses- 
sion of  the  ship  horn  the  al>solate  owners  to 
the  charterers,  so  as  to  make  the  master  and 
the  crew  the  servants  of  the  latter,  and  the 
contracts  of  the  master  the  contracts  of  the 
charterers.  Tliis  was  plainly  not  the  effect 
of  the  charter-party  in  Parish  v,  Crawford, 
for  there  the  owner  appointed  the  master, 
covenanted  for  his  good  behaviour,  and  re- 
served to  himself  the  freight  of  passengers. 
From  the  report  of  that  case,  in  2  Strange, 
1251,  it  also  appears  that  hills  of  lasting  for 
the  moidores  were  signed  by  the  master. 
Those  bills,  it  is  submitted,  were  evidence  of 
an  express  contract  between  the  shippers  of 
the  goods  and  Crawford,  by  whom  the  master 
was  appointed  and  employed.  If  that  be  so. 
Parish  v.  Crawford  does  not  appear  to  be 
inconsistent  with  principle  or  with  other 
decided  eases.  It  conld  hardly  have  be^i 
determined  otherwise,  consistently  with  the 
doctrine  of  the  civil  law,Onmia  facta  magistri 
debet  prsaitare  qui  eum  preposuit — alioquin 
oontnuientcs  dedperentur — upon  which  pas- 
sage of  ^e  Digest  (lib.  14),  Valin  cites  with 
ararond  this  commentary  of  Peckius:  — 
•*  Qwirf  Mm  interest  per  se  exeroUor,  an  per 


eum  quern  ipse  wbHUmi  cofdractumineat? — 
qui  euim  tdiquem  prapattit  is  clqrd  et  apertA 
voce  dicere  videtur,  nunc  ego  preeposui  qui 
volet  cum  eo  contrahat" — Comm.  sur  I'Or- 
donnance,  liv.  2,  Ut.  8,  art.  2. 

£xerdtor  autem  eum  dicimns  ad  quern 
obventiones  et  reditus  omnee  pervemunt, 
sive  is  dominus  navis  sit  sive  a  domino 
navem  per  averrionem  conduxit  vel  ad  at 
tempus,  vel  in  perpetuum. — Dig.  lib.  14,  de 
Exercitoria  Actione. 

According  to  this  definition,  Fletcher,  in 
the  case  of  Parish  v,  Crawford,  was  ndther 
dominus  nor  exercUor  navis.  He  might,  to 
be  sure,  employ  the  master  as  his  agent,  to 
make  contracts  for  his  benefit  with  the  ship- 
pers of  goods,  and  be  liid)le  upon  such  con- 
tracts; but  the  question  was,  whether  parties 
dealing  with  the  master  of  the  ship  as  master, 
were  not  entitled  to  seek  compensation  for 
the  loss  of  their  ^pods  from  the  person  to 
whose  servant,  aetmg  as  such,  they  had  been 
entrusted  tbr  safe  carriage?  See  the  case 
of  Mitchell  v.  Scaife,  post,  and  the  observa- 
tions of  Lord  Tenteiden  in  the  three  first 
editions  of  his  Treatise.* 

(d)  See  the  observations  of  Tindal,  C.  J., 
in  the  case  of  Newberry  v.  Colvin,  7  Bing. 
190,  post,  p.  37 ;  Pother,  Traits  de  Charte 
Partie,  p.  1,  s.  5. 

M  See  post,  Lien  for  Freight,  Stoppage 
in  TransittL 
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•  In  a  question  of  construction  it  is  impossible  to  lay  down  a  rule  of 
universal  application ;  but  it  seems  to  result  from  tlie  cases  decided 
upon  this  subject,  that  when  by  the  terms  of  the  charter-party  the 
master  and  mariners  are  to  continue  subject  to  the  orders  of  the  ship- 
owner, he  retaimnff  through  them  the  possession,  management,  and 
control  of  the  vessel,  it  is  to  be  considered  as  a  contract  to  carry  the 
freighter's  goods ;  but  where  the  merchant  engages  to  pay  a  stipulated 
price  to  the  shipowner  for  the  use  of  his  ship  tor  the  voyage,  by  the 
month  or  year — takes  it  and  them  into  his  service — receiving  the 
freight  actually  earned  by  it  to  his  own  use,  the  master  and  mariners 
becoming  subject  to  his  orders,  and  the  general  management  and 
control  of  them  and  of  the  vessel  being  given  up  to  him,  it  is  a 
demise  of  the  vessel  with  her  crew  for  the  voyage,  or  the  term 
specified ;  ihe  charterer  becomes  owner  pro  hdc  vice  (/),  entitled  to 
tne  rights,  and  subject  to  the  responsibilities  which  attach  to  that 
character. 

Thus  in  the  case  of  lyPKenzie  v.  Rowe^  above  cited,  the  proof  of  the 
charter  to  De  Beur,  and  of  the  vessel's  being  put  up  by  him  as  a 
general  ship,  showed  that  she  was  under  his  control  and  manage- 
ment, and  that  the  shipper's  contract  was  with  him. 

So  in  the  case  of  the  Trinity  House  v.  dark  (jr),  which  was  an 
action  of  assumpsit  for  tolls  claimed  to  be  due  from  the  defendant,  as 
owner  of  the  ship  Britannia^  in  respect  of  certain  lights  on  the  coast, 
and  of  the  buoys  and  beacons  commg  up  the  Thames ;  the  defendant 
having  chartered  his  ship  to  the  commissioners  of  the  transport  ser- 
vice, on  behalf  of  the  <>own,  the  question  was.  Whether  he  was 
•  liable  to  pay  any  portion  of  these  tolls  during  the  time  she  was  in 


(/)  The  question  who  is  to  be  oonsidered 
as  owner  for  the  voyage  in  cases  of  charter- 
party,  80  as  to  create  a  liability  for  repturs 
or  breaches  of  duty,  has  been  several  times 
iitipded  in  the  Amerioan  Courts.  In  an 
action  on  a  policy  of  insurance,  brought  by 
the  plaintiff  to  recover  for  a  loss  in  tlie 
voyage,  one  of  the  losses  being  asmgned  to 
be  bairatfy  by  the  master,  the  question 
arose.  Who  was  owner  for  the  voyage?  The 
Court,  in  delivering  the  judgment,  said,  "A 
person  may  be  owner  for  the  voyage  who  by 
a  contract  with  the  general  owner  hires  the 
ship  for  the  voyage,  and  has  the  exclusive 
possesion,  command,  and  navigation  of  the 
ship.  Such  is  understood  to  have  been  the 
case  in  Vall^  v.  Wheeler,  Cowp.  B.  143. 
But  where  the  general  owner  retains  the 
possession,  command,  and  navigation  of  the 
ship,  and  contracts  to  carrv  a  cargo  on 
fi^ht  for  the  voyage,  the  <Huurter-party  is 
considered  a  mere  affreightment^  soun(&ig 
in  covenant,  and  the  fVdghter  is  not  clothed 
with  the  character  or  legsd  reqponsSbiHty  of 
ovmership.  Such  was  tiie  case  of  Hoole  v, 
Groverman  (1  Cranch,  214),  in  this  Court. 
In  the  first  case,  the  general  freighter  is 
reenonaible  for  the  condoct  of  the  master 
and  mariners  during  the  vovage;  in  the  latter 
case,  the  responsibility  rests  on  the  general 


owner.  On  eixananing  the  charter-party  in 
the  present  case,  there  can  be  no  doubt,  from 
the  terms  and  stipulation,  that  it  falls  within 
the  latter  class  of  cases.  The  master,  who 
was  the  generail  owner,  retained  the  exclusive 
possession,  command,  and  naviga^bion  of  the 
vessel,  and  she  was  navigated  at  his  expense 
during  the  voyage.** 

The  same  dootnne  was  stated  hv  the 
Supreme  Court  of  New  York  in  Mclntyre 
V.  Browne  (1  John,  R.  229).  A.  chartered  a 
vessel  to  B.  &  C.  for  a  particular  voyage, 
retaining  half  the  cabin,  and  certdn  privi- 
lege for  the  master  and  mate,  and  covenanted 
to  hire  and  pay  the  master  and  men,  and 
furnish  provisions  for  the  vovage,  &c.  The 
Court  said  the  true  distinotuHi  was,  *'  that 
where  by  the  terms  of  the  charter  the  ship- 
owner appoints  the  master  and  mariners,  and 
retains  the  management  and  control  of  the 
vessd,  the  charts  is  rather  to  be  oonsidered 
as  a  covenant  to  carry  goods ;  but  where  the 
whole  management  is  given  over  to  the 
freighter,  H  k  more  properly  a  hirmg  of  the 
vesMl  ibr  the  voyage,  and  in  such  ease  the 
hirer  wonld  be  deemed  owner  |wo  hdc  vice." — 
Mr.  Justice  Story's  note  to  the  American 
e^^on,p.S8.  See  aiiso  Kait,  Comm.  E^^b. 
edit.  p.  184. 

(^)  4  M.  &  S.  28S. 
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*the  service  of  the  Transport  Board?  On  the  part  of  the  defendant 
it  was  contended  that  the  Crown,  daring  the  period  of  the  ship's 
employment  under  the  charter-party,  was  to  be  considered  as  owner 
of  the  ship,  and  that  the  defendant  was  not  liable  to  pay  the  tolls. 

^*  It  is  ureed,"  said  Lord  Ellenborough,  "  that  the  use  and  service 
only  of  the  ship  are  parted  with,  and  that  the  possession  and  owner- 
ship are  retained,  by  the  conduct  and  navigation  being  left  to  the 
master  and  crew,  wno  are  the  servants  of  the  proprietors  of  the  ship, 
chosen,  and  fed,  and  paid  by  them.  We  are,  however,  of  opinion,  that 
the  arguments  tending  to  show  that  the  possession  passed  to  the 
Crown  during  the  term  and  service  of  the  ship  outweign  those  which 
lead  to  the  contrary  conclusion.  The  terms  are  proper  terms  of 
grant  and  demise;  the  sum  to  be  paid  is  in  the  nature  of  rent  for  the 
use  of  a  chattel ;  the  whole  use  of  the  ship  is  warranted ;  the  term  is 
sufficiendy  fixed,  and  the  certificates,  which  the  parties  are  to  procure 
to  entitle  them  to  the  rent,  are  worded  so  as  to  recognise  the  posses- 
sion. In  truth,  the  supposed  reservation  of  the  possession  to  the 
master  and  crew  is  not  exclusive,  as  is  contended  for.  The  occupation 
of  the  different  habitable  parts  of  the  ship  is  arranged  by  the  terms  of 
the  contract,  and  a  place  provided  for  the  residence  of  the  agent  for  the 
Crown.  The  whole  argument  appears  to  rest  on  a  fallacy ;  the  pos- 
session, such  as  it  is,  of  the  master  and  crew  is  not  retamed  by  the 
proprietors  of  the  ship  to  restrain  or  interfere  with  the  full  ana  firee 
use  of  the  ship,  which  they  have  let  to  hire  for  a  term,  but  as  sub- 
sidiary and  subservient  to  such  use ;  it  is  not  only  consistent  with  the 
entire  ownership  and  possession  of  the  vessel,  on  the  part  of  the  Crown, 
during  the  period  for  which  it  is  let,  but  it  is  a  further  means  provided 
to  ensuble  the  Crown  ftdly  and  beneficially  to  enjoy  the  same,  by  lotting 
at  the  same  time  out  to  the  Crown  the  services  likewise  of  those  by 
whom  the  vessel  might  be  best  conducted,  under  the  direction  of  the 
Crown,  in  the  prosecution  of  the  object  for  which  the  Crown  hired  it 
The  vessel,  therefore,  is  not  only  hired,  but  along  with  it  the  services 
also  of  a  certain  number  of  persons  paid  by  the  proprietors ;  and  these 
services  are  necessary  to  the  use  of  the  vessel  which  the  proprietors 
have  expressly  warranted  to  the  Crown.  It  is  the  same  thing  as  the 
hire  of  a  waggon  and  team  for  a  certain  time ;  the  proprietor  of  the 
waggon  stipulating  that  the  waggon  should  be  driven  and  the  horses 
taken  care  of  by  his  own  waggoner,  and  by  whom  he  was  to  be  fed. 
In  such  a  case  it  could  hardly  be  made  a  question  that  the  waggon  and 
team  were  in  the  possession  of  the  hirer  durinff  the  harvest,  or  what- 
ever the  term  may  be  for  which  they  were  hired.  This  is,  indeed, 
idem  per  diem;  but  as  the  instance  is  more  familiar,  it  serves  to  put 
thepoint  in  a  clearer  light** 

Tnis  decision  proceeds  not  upon  any  particular  words,  though  due 
weight  be  given  to  every  word,  but  upon  the  terms  of  the  cnarter- 
party  altogether,  reference  being  had  to  the  oWect  and  nature  of  the 
service  in  which  the  ship  was  employed.  Many  other  cases,  which 
will  be  noticed  in  another  part  of  tnis  work,  have  been  determined  on 
the  same  grounds.  The  recent  case  of  Newberrv  v.  Cotvin,  in  the 
*  Exchequer  Chamber,  may  properly  be  considered  here. 
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*  TMs  was  an  action  on  the  case  against  Newberry,  the  defendant 
below,  for  the  loss  of  goods  shipped  by  the  plaintiff  in  India,  to  be 
conveyed  to  England. 

The  goods  were  shipped  by  the  plaintiff  on  board  the  Benson,  and 
bills  of  lading,  in  the  nsual  form,  were  signed  for  them  by  George 
Betham,  then  being  master  of  the  vessel,  under  a  charter-party,  in 
substance,  as  follows  (h) : — 

The  owner  appoint^  Betham  to  the  command,  and  he  agreed  to 
take  the  command,  and  receive  the  ship  into  his  service  for  twelve 
months  certain,  and  such  longer  time  as  mi^ht  be  necessary  to  com- 
plete the  voyage,  and  pay  to  the  owner  for  tne  use  and  hire  of  the 
ship  after  the  rate  of  twaity-five  shillings  per  ton  per  month.  And 
it  was  ftirther  agreed,  that  the  said  George  Betham  was  to  provide, 
at  his  own  expense,  all  necessaries  for  the  use  of  the  passengers  on 
board  the  said  ship,  pay  and  defray  all  port  charges  and  pilotage, 
remit  all  freight  bflls,  ror  the  homeward  cargo,  to  B.  B.  and  Co,,  in 
London,  who  should  hold  them  as  ioint  trustees  for  the  owner  and 
George  Betham;  that  they  shoula  be  applied  to  payment  of  the 
balance  of  freight  due  from  Betham,  and  the  surplus,  if  any,  be 
handed  over  to  him.  It  was  then  provided  that  the  owner  should 
have  an  agent  on  board,  who  was  to  have  the  sole  management  of  the 
ship's  stores,  and  power  to  displace  Betham  for  breach  of  any  covenant 
in  the  charternparty. 

The  plaintins  below  shipped  their  goods  with  knowledge  of  the  contents 
of  this  charter-party  (i).  The  ship  sailed  on  her  voyage  from  the 
river  Hooghley,  but  the  goods  were  never  delivered  to  the  plaintiffs  or 
their  assigns,  pursuant  to  the  bills  of  lading. 

The  arguments  for  the  plaintiffs  below  will  be  collected  from  the 
judgment  of  the  Court  or  Error,  reversing  that  of  the  Court  of  King's 
Bench. 

^^  The  present  action,*  said  Chief  Justice  llndal,  "  although  in 
form  an  action  upon  a  tort,  is  virtually  and  substantially  an  action 
upon  Ike  contract  contained  in  the  bills  of  lading,  and  set  out  in  the 
declaration.  To  decide,  therefore,  whether  the  action  was  rightly 
brought,  it  must  be  ascertained  with  whom  the  contract  was  made ; 
whether  with  the  defendant  below,  as  the  owner  of  the  vessel,  through 
Betham,  as  their  master  or  agent,  or  with  Betham  himself,  as  tne 
freight^  aaid  owner  pro  h&c  vice  for  his  own  benefit,  and  on  his  own 
behalf.  The  question  to  be  considered  is  simply  that  of  the  con- 
struction of  the  charter-party :  and  we  think,  upon  the  whole  instru- 
ment taken  together,  the  construction  is  such  as  to  constitute  Betham, 
as  between' him  and  the  shippers  of  goods,  the  owner  of  the  ship  during 
the  continuance' of  the  voyage  described  in  the  charter-party. 

"  In  the  first  place,  by  the  terms  of  the  charter-party,  the  owners 
*  covenant  *  that  the  sh^.  'shall,  if  required,  be  kept  and  continued  in 


(h)  7  Binffh.  190.  The  reader  ir  rcqncflted  Baron  Parko  tliat  an  action  could  not  be 

to  refer  to  the  report.  The  charter-party  w  maintained  against  the  o^vncr  of  a  ship  for 

too  long  fbr  inflertion  here.  improper  stowage  of  goods,  if  the  shipper 

(t)  S^e  the  case  of  Minor  v.  White,    7  knew  when  the  goods  were  shipped  that  the 

Carr.  &  Fajne,  41 ,  in  whidh  it  was  held  by  vessel  was  chartered. 
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*  the  service  described  themn  during  the  term  of  twelve  calendar 
months,  and  such  longer  time  as  may  be  necessary  to  complete  the 
voyage;'  and  Betham,  on  the  other  hand,  covenants  *to  accept, 
receive,  and  take  the  ship  into  his  servioe,  for  the  term  of  twelve 
calendar  months  certain,  until  the  voyage  shall  be  ended,  and  to  pay 
to  the  owner  for  the  use  or  hire  of  the  said  ship  at  and  after  the 
rate  of  twenty-five  shillings  per  ton  per  calendar  month,  during  the 
said  term  of  twelve  calendar  months  certain,  and  imtil  her  return  to 
the  port  of  London  and  clearance,  or  up  to  the  day  of  her  being  lost, 
captured,  or  last  seen  or  heard  of.' 

^^But  it  is  objected  by  the  plaintiffs  below,  that  such  contract 
contains  no  words  of  express  demise,  and  undoubtedly  it  does  not 
But  even  in  a  lease  of  lands  no  such  words  are  absolutely  necessary, 
^but  any  words  which  amount  to  a  grant  are  sufficient  for  a  lease'  (k). 
And  there  are  cases  in  the  books,  that  if  a  man  covenants  that  A,  shall 
have  the  land  for  a  term,  rendering  rent,  or  that  the  covenantee  shall 
enjoy  the  land  (I),  these  words  would  amount  to  a  lease.  Now,  the 
present  case  comes  very  near  those  referred  to ;  for  the  owners  do 
covenant  that  the  ship  shall  be  kept  in  the  service  of  Betkam  for  a 
certain  time.  BeHiam  covenants  that  he  will  receive  her  into  his 
service  during  that  time,  and  that  he  will  pay  for  the  v>se  or  hire  of 
her  a  certain  freight — stipulaticms  that  appear  equivalent  in  their 
effect  to  an  actual  demise  of  the  ship.  But  further,  the  whole  of  the 
ship  is  so  far  parted  with  that  it  is  thought  necessary  that  Betham 
should  covenant  with  the  owners  that  they  should  have  liberty  to  load 
on  the  outward  voyage  iron  and  other  articles,  not  exceeding  in  the 
whole  one  himdrea  tons. 

**  Again,  the  mode  in  which  tlie  ship  was  to  be  used,  and  in  which 
i3ie  freight  reserved  bv  the  charter-party  is  to  be  paid,  supports  the 
same  construction  of  the  charter-party.  The  ship,  both  on  her  out- 
ward  and  tier  homeward  voyage,  was  to  be  put  up  by  Betham  (in  many 
parts  of  the  charter  called  the  freighter)  as  a  general  carrying  ship.  The 
freight  which  the  owners  stipulate  to  receive  from  him  is  quite  inde- 
penaent  of  that  which  he  receives  for  the  carriage  of  goods.  Theirs 
IS  a  time-freight ;  his  depends  upon  the  carriage  of  the  goods  shipped. 
If  the  ship  went  out  without  any  cargo,  or  was  lost  before  her  arrival 
at  her  outward  or  homeward  port  of  destination — in  all  which  cases 
Betham  might  receive  no  freight — ^the  owners  would  still  receive  the 
same  amount  as  if  she  had  retumed  full,  or,  in  case  of  loss  of  the  ship, 
up  to  the  day  of  her  loss.  Under  these  circumstances,  we  think  the 
captain,  in  putting  up  the  ship  as  a  general  ship,  and  signing  bills  of 
lading,  cannot  be  considered  as  acting  as  the  servant  of  the  shipowners, 
or  in  any  other  manner  than  as  the  temporary  owner  of  the  ship.  It 
is  almost  the  invariable  practice  and  usage,  that  the  owners  |of  a  ship, 
although  they  let  it  out  upon  freight  to  a  charterer,  do  themselves 
appoint  a  captain  and  the  crew,  the  chartering  of  the  ship  not  being  so 
much  the  chartering  of  the  hull,  as  of  t/ie  ship  in  a  state  fit  for  the  pur- 
Eposes  of  mercantile  adventure.     There  seems  no  reason,  therefore,  that 


(*)  Co.  Lit.  4i\  b.  (0  1  Leonard,  136. 


*  tbe  charterii^  of  the  Aip  in  any  particnkr  case  to  the  captain  of  that 
ship  should  create  any  more  responsibility  in  the  owner  to  the  shippers 
of  ^oods^  where  such  fact  is  maae  known  to  them^  than  if  the  ship  we^e 
freighted  to  an  entire  stranger. 

"  With  respect  to  the  agent  appointed  by  the  owners,  it  appears 
that  his  aathority  was.  limited  to  the  superint^idence  of  the  acts  of 
Betham  as  captain,  and  not  as  freighter;  the  utmost  authority  given 
to  the  a^ent  being  tJiat  of  displacing  the  master  and  appointing 
another,  m  case  Betham  should  be  guilty  of  a  breach  of  any  of  the 
covenants  or  agreements  on  his  part  JDut  if  Betham  ceased  to  be 
master,  he  did  nevertheless,  by  the  terms  of  the  charter-party,  con- 
tinue the  freighter  of  the  ship,  possessing  the  same  power  to  take 
goods  on  board,  and  liable  to  the  same  responsibilities, — on  the  one 
n^d,  to  the  owners  for  the  time-freight  for  which  he  had  contracted ; 
on  the  other  hand,  to  the  shippers  of  goods  for  the  safe  conveyance  of 
the  goods  shipped. 

*^  As  to  the  freight  bills  received  by  the  freighter,  the  charter-party 
^ves  the  owners  a  security  upon  them,  but  no  strict  or  immediate 
interest  in  the  freight  earned,  the  whole  of  the  surplus  of  which 
belongs  to  Betham.  If  Betham  had  obtained  no  homeward  cargo 
from  CalcuttOj  so  that  no  freight  bills  could  have  been  transmitt^^ 
the  owners  would  have  still  been  entitled  to  their  time-freLg^t  The 
freight  earned  by  Betham  in  the  intermediate  voyage  lor  twelve 
months  in  India,  does  not  become  a  security  to  the  owners.  Even 
in  the  homeward  voyace,  if  the  ship  had  been  lost,  there  might  have 
been  no  freight  payable,  but  still  he  must  have  made  good  his  own 
liability  to  a  monthly  frei^t  for  the  use  and  hire  of  the  vessef.  Upon 
the  whole,  therefore,  we  uunk  the  effect  of  this  charter-party  was  to 
make  the  freighter  the  legal  owner  of  this  ship  pro  tempore,  that  the 
freight  fer  the  carriage  ot  these  goods  was  paid  to  him  for  his  own  use, 
and,  consequently,  that  the  defemants  are  not  liable  to  an  actioA  for 
non-delivery  of  me  goods." 

The  case  of  Newberry  v.  Colvin  was  afterwards  taken  to  the 
House  of  Lords,  and  the  judgment  of  the  Exchequer  Chamber  there 
affirmed  (m).  It  will  be  seen  that  it  was  determined  upon  a  minute 
consideration  of  the  effect  of  all  the  covenants  in  the  charter-party, 
regard  being  had  to  the  purpose  and  object  of  it,  and  the  nature  of 
the  ship's  employment  The  result  of  mat  consideration  was,  that 
Betham,  by  the  charter-party>  was  constituted,  as  between  him  and  the 
ehipperSf  owner  pro  hdc  vice  of  the  vessel ;  that  he  confracted  with 
them,  not  aa  the  agent  of  the  owners,  but  on  his  own  account,  and 
therefore  that  he,  and  not  the  owners,  was  liable  to  the  shippers  for  the 
non-delivery  of  their  goods,  pursuant  to  the  bills  of  lading. 

From  these  cases  it  appears  that  the  question,  whether  or  not  the 
possession  of  a  vessel  passes  out  of  the  owner  to  a  charterer,  depends 

J>n  no  single  fact  or  eiroression,  but  upon  the  whole  of  the  language 
the  contract,  as  applicable  to  its  attendant  circumstances.     The 
*  case  of  Dean  v.  Sogg  (n)  and  Levm  may  be  referred  to,  in  fiirther 
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*  illustration  of  this  rule  of  construction.  The  defendant  Letjois  had 
hired  a  steam-boat  for  a  party  of  pleasure  to  Hickmond,  upon  the 
terms  disclosed  in  the  following  letter  from  the  owner :  "  I  note  the 
Adelaide  is  engaged  to  you  for  Richmond  or  Tvnckenham,  for 
Tuesday  the  28th  of  Maj/,  at  the  hire  for  the  day  of  6t  10«.,  your 
party  not  exceeding  fifty  persons.*'  The  vessel  was  navigated  Tby  a 
captain  and  crew  employed  and  paid  by  the  owner.  As  she  was 
about  to  start  from  a  quay  in  London,  the  plaintiff^  a  stranger  to  the 
defendajits,  and  not  aware  that  the  vessel  had  been  hired  by  Letms  for 
the  day,  stepped  on  board,  with  the  permission  of  the  captain.  The 
plaintiff,  being  harshly  warned  to  leave  the  vessel,  refused  to  go, 
whereupon  the  defendants,  with  considerable  violence,  pushed  him 
into  a  boat  alongside,  and,  in  so  doing,  tore  off  the  skirts  of  his  coat. 

For  this  assault  the  plaintiff  brought  an  action  of  trespass ;  and 
having  obtained  a  verdict,  with  damages,  the  question,  upon  a  motion 
to  set  aside  the  verdict  and  enter  a  nonsuit,  was,  whether,  imder 
the  contract  with  the  owner,  above  stated,  Lewis  had  such  possession 
of  the  steam-vessel  as  would  support  the  defendaats'  second  plea, 
which  alleged  that  the  defendant  Lewis  was  lawftdly  possess^  of 
the  steam-vessel;  that  the  plaintiff  was  unlawfolly  in  the  steam- 
vessel,  from  which  he  would  not  depart  when  requested ;  and  then 
justified  the  committing  of  the  trespasses  by  the  defendants,  in  defence 
of  the  possession  of  Lewis,  and  in  order  to  remove  the  plaintiff  from 
the  vessel.  "There  can  be  no  doubt,'*  said  Chief  Justice  Tindal, 
"  that,*  upon  such  a  contract,  the  defendant  Lewis  would  be  entitled 
to  the  full  enjoyment  of  the  vessel  for  himself  and  his  party,  free 
from  the  •  intrusion  of  any  stranger.  The  circumstances  of  the  case, 
and  the  object  of  the  voyage,  necessarily  imply  it ;  so  that  if  the 
captain  afterwards  admitted  any  other  passengers  for  hire  or  freight 
to  Richmond  (as,  in  fact,  he  did  admit  the  plaintiff),  such  admission 
would  amount  to  a  breach  of  contract  between  him  and  Lewis,  for 
which  the  latter  might  have  recovered  compensation  in  damans. 
But  the  question  here  is,  whether,  under  this  contract,  Lewis  had 
such  an  exclusive  possession  of  the  vessel  as  would  justify  him  in 
forcibly  putting  the  plaintiff  out  of  the  vessel,  admitted,  as  he  had 
been,  by  the  captain,  in  defence  of  his  possession ;  and  we  think  he 
had  not  Here  there  was  no  express  contract  for  the  exclusive 
possession  of  the  vessel  by  Lewis,  and  there  could  be  no  object  or 
purpose  in  considering  the  vessel  as  taken  out  of  the  possession  of  the 
owners,  and  put  into  the  possession  of  Lewis.  All  that  the  drfendant 
Lewis  bargained  for  was,  that  he  and  his  party  should  be  carried,  by 
the  captain  and  the  crew  on  board  the  Adelaide,  to  Richmjond,  without 
the  addition  of  strangers ;  and  such  a  contract  might  be  well  carried 
into  effect,  without  considering  the  possession  changed  from  the  owners 
to  Lewis.  The  captain  and  the  crew,  who  continued  in  the  manage- 
ment of  the  vessel,  were  the  servants  of  the  owners,  not  of  Letais. 
There  were  some  parts  of  the  vessel  manifestly  not  in  the  possession 
of  the  defendant  Lewis,  and  some  parts  to  which  he  had  even  no 
right  of  access  or  entry,  such  as  the  parts  occupied  by  the  crew,  the 

*  room  containing  the  machinery,  ana  the  like.      If  the  captain  had 
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•carried  ^oods  to  Bichmond  for  other  persons,  to  any  extent  short  of 
incommoding  the  defendant  Lewis  and  his  friends,  he  could  not  have 
prevented  it,  either  by  removing  the  goods,  or  by  action  against 
the  owners,  all  which  considerations  tend  to  show  the  possession 
was  never  given  up.  The  merely  putting  Lewie  in  possession  of  the 
vessel  •  womd  have  been  nothing.  The  main  part  of  the  contract 
remained  to  be  performed  bjthe  captain  and  the  crew — viz.^  the  carry- 
ing him  and  his  party  to  Richmond  and  back  again,  for  which  purpose 
it  was  essential  tney  should  remain  on  board,  and  retain  the  manage- 
ment and  conduct  of  the  vessel.  Looking,  therefore,  at  the  object 
and  intention  of  all  parties,  we  think  the  exclusive  possession  of  the 
vessel  did  not  pass  to  the  party  hiring  the  vessel  for  the  limited 
purpose  of  being  carried  to  Richmond  and  back,  and  consequently  that 
the  plea  is  not  established.** 

With  respect  to  the  parties  responsible  for  injuries  occasioned  by 
the  mismanagement  of  chartered  ships,  Lord  Tenterden  in  one  case  {p) 
expressed  himself  as  follows : — ^'^  Many  accidents  have  occurred  from 
the  negligent  management  of  vessels,  hired  and  chartered  for  a 
voyage  on  the  ocean  to  carry  such  goods  as  the  charterer  may  think 
fit  to  load,  and  such  only,  and  many  actions  have  been  brought  against 
their  owners ;  but  I  am  not  aware  that  any  has  ever  been  brought 
against  the  charterer,  though  he  is,  to  some  purposes,  the  dominus  pro 
tempore,^  And  Tindal,  0.  J.,  in  the  case  of  iJean  v.  Hogg,  said,  "If 
any  injury  had  been  occasioned  by  the  vessel,  the  owners,  and  not 
Lewisy  would  have  been  answerable  for  the  damages.** 

These  dicta  must,  however,  be  understood  with  reference  to  the 
circumstances  under  the  consideration  of  those  learned  Judges,  on 
the  occasion  of  their  delivery.  They  are  the  expressions  of  a  rule  of 
general,  but  not  of  universal  apnlication.  The  true  question  in  all 
such  cases  is.  Whose  servants  had  the  direction  and  management  of 
the  vessel  at  the  time  of  theinjurvr  complained  of?  and  as,  on  the  con- 
struction of  the  great  majority  oi  charter-parties,  the  master  and  crew 
will  be  consider^  to  be  the  servants  of  the  owner,  he  will,  in  most 
cases,  be  held  responsible  for  injuries  occasioned  by  their  negligence  or 
unskilfulness.  In  the  case  of  Fletcher  v.  Braddic%(p\  the  owners  had 
let  their  ship  for  six  months,  by  a  charter-party,  to  the  commissioners 
of  the  navy,  who  had  put  on  boai*d  a  commander  in  the  havy,  who 
had  the  command  of  the  ship,  and  also  a  king*s  pilot  who  gave  orders 
to  the  seamen.  The  charter-party  contained  covenants  on  the  part  of 
the  owners  that  they  would  provide  a  crew,  and  pay  and  maintain 
them ;  that  they  would  repair  the  ship  and  supply  her  with  stores 
(but  the  guns  and  ammunition  were  to  be  found  by  the  GovemmentV; 
and  that  the  master  should  obey  the  orders  and  instructions  of  me 
naval  commander.  On  the  part  of  the  ccanmissioners  there  was  a 
covenant  to  pay  a  certain  freight,  and  if  the  ship  was  destroyed  by  the 
enemy,  that  the  Government  should  pay  for  the  loss  or  injury.  The 
action  was  brought  against  the  owners  for  running  down  the  ship  of 
•  the  plaintiffs  during  the  time  of  the  hiring.     On  this  case  the  Court 

(o)  Laugher  v.  Pointer,  5  B.  &  C.  578.    ^  (j>)  2  Kew  Rep.  182. 
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*  of  Common  Pleas  gave  judgment  for  the  plaintiffis^  and  said,  "  Not^ 
withstanding  the  charter-party  entered  into  between  the  owners  and 
the  commissioners  of  the  navy,  the  ship  belonged  to  the  defendants. 
It  was  navigated  by  a  master  and  sailors  provided  by  them ;  and  it  is 
sufficient  to  say  that  it  is  to  be  considered  as  tlieir  ship  with  regard  to 
all  the  world,  except  the  commissioners  of  the  navy." 

This  decision  is  not  perfectly  satisfactory.  It  was  stipulated  by  the 
charter-party  that  the  master  and  crew  should  obey  the  orders  w  the 
naval  commander,  who  was  appointed  by  the  Crown,  and  who  certainly 
was  not  the  servant  of  the  owners.  Chief  Justice  Mansfield  said,  "  ft 
was  doubtful  whether,  by  obeying  the  orders  of  the  officer,  it  was 
meant  that  the  officer  should  see  to  the  navigatioriy  and  direct  the  motion 
of  the  ship,  or  only  direct  to  what  place  the  ship  should  be  carried  for 
the  purpose  of  being  employed  against  the  enemy."  The  case  was 
hardly  ripe  for  judgment  until  that  doubt  had  be^i  removed. 

The  case  of  Fenton  v.  The  Dublin  Steam-Packet  Company  (q)  was 
decided  upon  grounds  more  clear  and  intelligible.  It  was  an  action 
against  the  owners  of  a  steam-packet  for  an  injury  done  to  the  plaintiff's 
keel,  through  the  negligence  of  the  crew  of  the  steam-packet 

The  declaration  alleged  that  the  defendants  were  possessed  of  the 
steam- vessel,  and  by  their  servants  and  mariners  had  the  care,  direc- 
tion, and  management  of  the  same ;  and  this  allegation  was  put  in 
issue  by  the  plea.  The  vessel,  when  the  misfortune  occurred,  was 
employed  under  the  following  memorandum  of  charter-party : — 

"  It  is  this  day  mutually  agreed  between  the  City  ofDuolin  Steam* 
Packet  Company^  owners  of  the  steam-vessel,  on  the  one  part,  and 
John  Dailsy  &c.,  on  the  other  part,  that  the  said  company  agree  to 
charter  with  J.  D,  the  said  steamer  for  the  space  of  six  months,  to 
be  paid  for  the  same  at  and  after  the  rate  of  20L  per  week ;  the 
owners  to  keep  the  vessel  in  good  and  sufficient  order  for  the  con- 
veyance of  goods,  merchandise,  and  passengers ;  to  run  from  New* 
castle  and  Goole,  or  any  other  coasting  station  which  the  said  J.  D. 
may,  from  time  to  time,  employ  the  said  vessel  in ;  the  said  J.  D.  to 
pay  all  disbursements  incident  to  the  working  the  said  steamer, 
including  harbour  dues,  pilotages,  seamen's  and  captain's  wages,  and 

S)rovide  coals  and  oil,  taJlow,  &c.,  for  engines,  and  tQ  insure  the  vessel 
or  3,000Z. :   the  policy  to  be  deposited  with  the  company  before 
named." 

The  captain  of  the  steam-vessel  proved  that  himself,  thi  crew,  and 
engineers  were  appointed  by  the  defendants  or  their  agents,  but  that 
they  were  all  paid  by  Dails,  the  charterer ;  that  he  obeyed  the  orders 
of  jDails  as  to  where  the  vessel  was  to  go,  but  not  as  to  the  mode  of 
navigation ;  that  at  the  time  of  the  accident  Dails  was  on  boara, 
and  that  the  vessel  was  going,  by  his  direction,  to  Newcastle.  On 
these  facts  it  was  contended,  that  the  vessel  was  demised  to  the 
charterer,  that  the  crew  were  his  servants,  and  therefbre  that  he, 
and  not   the  .owners,  must  be  liable  for  their  negligence.      But  the 

*  Court  was  of  a  different  opinion.     *^It  is  conceded,"  said  Mr.  Justice 


{q)  1  Per.  &  Day.  103;  8  Adol&  £1.1836. 
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*  Pattesony  "  that  the  accident  happened  throngh  the  n^ligence  of 
the  crew,  so  that  the  real  question  is.  Whose  servants  were  they  ? 
Looking  at  the  charter-party  itself,  I  have  no  doabt  they  were  the 
servants  of  the  owners  of  tne  vessel.  The  charterer  is  to  pay  dis- 
bursements, but  is  not  required  to  provide  anything ;  he  is  to  pay 
wages,  but  is  not  required  to  appoint  servants :  the  mference  is,  that 
the  owners  were  to  provide  everything,  and  to  have  servants  of  their 
own  choosing"  (r). 

The  question,  therefore,  whether  the  owner  or  the  charterer  be 
liable  for  injuries  caused  by  the  negligence  or  unskilful  management  of 
the  vessel,  is  to  be  determined  by  the  terms  of  the  instrument  of 
charter,  as  explained  by  the  circumstances  of  each  particular  case.  A 
charter-party,  as  we  have  seen,  may  be,  and  most  commonly  is,  a  mere 
contract  to  carry  goods ;  it  may  be  a  contract  for  the  hire  of  a  ship 
manned  and  quipped  for  mei^cantile  adventure ;  or  it  may  be,  what  it 
very  rarely  is,  a  lease  of  the  hull  of  a  ship,  to  be  navigated  by  a  master 
and  mariners  hired  and  paid  by  the  charterer.  In  the  first  case,  no 
doubt  can  exist  that  the  crew  remain  the  servants  of  the  owner ;  in 
the  second,  a  possession,  subservient  to  the  employment  of  the  vessel 
by  the  charterer,  and  a  control  over  the  mode  of  her  navigation,  may 
still  be  retained  by  the  owner  through  his  servants,  the  master  and 
mariners,  whose  services  he  has  let  with  the  ship,  and  for  whose  negli- 
gence or  imskilfulness  he  is  responsible.  But  if  the  case  should  occur 
of  an  injury  done  by  the  negligent  or  unskilful  management  of  a  ship, 
the  possession  and  control  of  which  had  so  completely  passed  to  the 
charterer  that  he  appointed  the  master  and  crew,  and  directed  not 
only  her  destination  and  employment,  but  the  mode  of  her  navigation, 
then  he,  and  not  the  absolute  owner,  would  be  held  responsible  tor  the 

*  misfortune  (s). 

* 

if)  See  Qnftrman  r.  Bennett,  6  Mee.  &  W.  499;  and  Martin  p.  Tetnpertcy,  4  Q.  B.  Rep. 
429.     MeliBi^hlin  v.  Pryor,  4  M.  &  01.  48. 
(#)  8oot4v.  8i»(it^2Sterkie,848. 
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CHAPTER  IL 

OP    PKOPEKTT    IN     BRITISH     SHIPS;     AJ^D     OP     THE     HISTOBT,     POUCT, 
AND    BEaULATIONS    OP    THE    REGISTRY    ACTS;     AND    HEREIN^ 

{89)  1.  The  Description  and  Ownership  of  British  Ships. 

2.  The  Measurement  of  Tonnage, 

3.  The  Registry  of  Ships, 

4.  Of  the  CerUJioate  of  Registry, 

5.  Cf  Transfers  and  Transmissions  of  Ships  and  Shares  of  Ships. 

6.  Of  Mortgages  of  Ships. 

7.  Of  Certificates  of  Sale  and  Mortgage, 

8.  Of  Eegistrg  anew,  and  Trantfer  of  "Registry. 

9.  Registry — Miscellaneous, 

10.  Evidence  ofjffidamts,  BooJes  of  Registry,  Certificates,  ^c, 

11.  Funishment for  FcUse  Declarations  or  Documents, 

All  commercial  nations  have,  for  the  advancement  of  their  individual 
prosperity,  conferred  various  privileges  of  trade  upon  the  ships  belong- 
mg  to  their  own  countrymen ;  and  tne  Legislature  of  this  nation  has, 
for  the  same  purpose,  at  different  periods,  enacted  laws  suitable  to  the 
circumstances  of  the  times,  requiring  for  the  exercise  of  some  parti- 
cular branches  of  commerce  ships,  not  only  the  property  of  its  own 
subjects,  but  also  of  the  build  of  its  own  dominions — allowing  other 
branches  to  ships  the  property  only  of  its  own  subjects,  without  regard 
to  the  build ;  and,  in  others,  in  which  foreign  ships  were  suffered  to 
participate,  favouring  those  of  its  own  subjects  by  a  difference  in  the 
rate  of  duties.  It  has,  however,  at  all  times  been  the  policy  of  the 
Legislature  to  confine  the  privileges  of  our  trade,  as  far  as  was  con- 
sistent with  the  extent  of  it,  to  ships  built  within  the  King's  dominions; 
but  it  was  reserved  for  the  reign  of  George  the  Third  to  see  the  ship- 
building of  the  country  advanced  to  such  a  state  as  to  warrant  the 
confinement  of  those  pnvileges  exclusively  to  ships  of  that  description, 
or  taken  as  prize  in  war.  And,  accordingly,  this  measure  was  carried 
into  execution  by  a  statute,  the  26  Geo.  3,  c.  60,  reserving,  however, 
to  such  foreign-built  ships  as  were  then  the  property  of  his  subjects,  the 
privileges  to  which  they  were  then  entitled  by  the  existing  laws.  For 
the  more  effectual  execution  of  this  important  measure  of  public  policy, 
various  new  regulations  were  at  the  same  time  introduced  to  ascertain 
the  build  and  propertv  of  ships,  which  were  afterwards,  improved  by 
subsequent  statutes  (a),  as  experience  showed  that  some  particulars, 
notwithstanding  the  great  attention  paid  to  the  original  statute,  and 
the  great  talents  employed  in  framing  it,  had  not  been  sufficiently 
provided  for  by  it. 

(a)  27Geo.8,cl9;  84  Geo.  8, 0.  42  fm4  69|  85  Qeo.  8,  c,  68 ;  87  Geo.  8»  c.  63. 
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The  great,  and,  perhaps*  the  only  original  object  of  these  statutes 
was  to  advance  the  public  policy  of  the  state,  by  the  notoriety  of 
property  obtained  through  the  medium  of  a  public  register^  a  measure 
adoptea,  with  numerous  improvements,  from  the  wisdom  of  former 
times  (b).  They  were  often,  and  upon  the  whole  perhaps  truly,  con- 
siderea  beneficial  in  another  point  of  view — ^namelv,  as  calculated  to 
prevent  the  commission  of  private  fraud  upon  individuals;  but  the 
instances  in  which  fair  and  honest  transactions  are  rendered  unavail- 
able through  a  negligent  want  of  compliance  with  the  forms  directed 
by  these  and  other  statutes  requiring  a  public  register  of  conveyances, 
make  the  expedience  of  all  such  regulations,  considered  with  reference 
to  private  benefit  only,  a  matter  of  question  and  controversy.  It 
h^^pened  also  with  regard  to  these  statutes,  as  to  all  others  of  a  similar 
kind,  that  doubts  and  di£Biculties  arose  upon  their  construction,  and 
upon  the  application  of  general  rules  and  enactments  to  particular 
cases.  The  matters  to  be  provided  for  were  very  numerous  and  very 
various.  The  difficulty  of  framing  positive  regulations,  even  for 
objects  of  a  limited  nature,  is  much  greater  than  those  who  have  not 
tried  the  experiment  themselves,  or  attended  with  candour  to  the 
experiments  of  others,  are  ready  to  admit.  It  will  often  happen,  that 
defects  can  be  discovered,  and  inconvenience  manifested,  by  experience 
alone.  After  an  experience  of  somewhat  more  than  thirty  years,  it 
was  thought  advisable  to  make  many  alterations,  and  to  comprise  the 
whole  subject  in  one  statute;  and,  accordinglv,  all  the  former  acts 
were  repealed,  and  a  new  statute  passed  in  the  fourth  year  of  the  reimi 
of  George  the  Fourth,  which  took  effect  for  general  purposes  on  the 
1st  oi  January^  1824  (c).  In  the  sixth  year  (J  the  same  reign,  all  the 
statutes  relating  to  the  Customs  were  repealed,  in  order  to  bring  the 
whole  of  that  extensive  and  complicated  subject  into  a  very  few 
acts;   and  it  being  considered,  that  by  this  measure   the  Registry 


(h)  The  registering  of  ships  appean  to 
have  been  fint  introduced  into  practice  in 
this  country  by  the  Navigation  Act,  12  Car. 
2,  c  18,  8. 10,  Ajo.  1660,  for  it  is  not  men- 
tioned in  the  Navi^tion  Ordinance  in  the 
time  of  the  usurpation ;  but  the  statute  of 
Charles  the  Second  ordy  requires  foreign 
ships,  British^owned,  to  oe  registered.  Tiiq 
statute  7  &  8  Wm.  8,  c.  22,  s.  17,  ret^uires 
British  or  Plantation-built  sliips,  BntLsh- 
owned,  if  intended  to  be  employed  in  the 
Flantfl^bion-trade,  and  also  prize-ships,  to  be 
registered.  And  sh^ra  for  which  Mediter- 
ranean passes  were  wanted  were  also  regis- 
tered in  oonsequenoe  ci  a  regulation  at  the 
Admiralty,  although  a  reg^ter  was  not 
required  by  statute  fbr  British  ships  em- 
ployed in  the  Mediterranean  trade,  as  we 
kam  from  Reeve's  History  of  the  Law  of 
Shipping  and  Navigation,  p.  423.  Louis 
the  Fourteenth,  by  an  ordinanoe  dated  the 
24th  October,  1681,  required  all  his  subjects 
to  noake  a  declaration  in  the  Admiralty  of 
the  place  of  residence  of  all  ships  belonging 
to  them*  whether  built  in  France  or  foreign 


countries,  and  of  the  names  of  the  several 
part-owners,  who  were  to  bo  Frenchmen 
only,  and  resident  in  Prance,  in  order  to  pre- 
serve the  privileges  of  the  national  flag  to 
his  own  subjects.  See  Valin  on  the  French 
Ordinance,  torn.  i.  564,  &c.  The  first  article 
of  the  Hanseatic  Ordinance  of  1614  prohibits 
the  building  of  ships  in  the  Hanse  Towns 
to  all  except  citizens,  and  persons  having  the 
particular  permission  of  the  magistrates  of 
the  place.  An  Act  of  Congress  of  the  31st 
of  December,  1792,  ch.  1,  contains  regula- 
tions for  registering  ships  in  the  United 
States  of  America,  the  greater  part  of  which 
correspond  almost  exacUy  with  those  of  our 
statute  of  26  Geo.  8,  c.  60.  The  national 
privileges  of  trade  are  confined  to  ships 
belonging  to  and  commanded  by  citizens  of 
America,  and  either  built  within  the  United 
States,  or  belonging  to  American  citizens, 
on  the  16th  of  May,  1789,  and  continually 
thereafter,  or  taken  and  condemned  as  prize 
in  war ;  or  forfeited  for  a  breach  of  the  laws 
of  the  United  States, 
(c)  4  Geo.  4>  c.  41. 
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Act  of  the  fourthyear  of  that  reign  was  virtnallv  repealed,  the  6  Geo. 
4,  c.  110,  and  7  Geo.  4,  c.  48,  were  passed.  These  acts  were  super- 
seded by  the  3  &  4  Wm.  4,  c.  56^  which,  with  some  few  modifications, 
was  re-enacted  by  the  8  &  9  Vict.  c.  89,  the  Registry  Act  in  force 
when  the  9th  edition  of  this  work  was  published.  So  much  of  this 
last  act  as  limited  the  privileges  of  vessels  registered  at  Malta,  Gibral- 
tar y  and  Heligoland,  and  provided  that  no  vessel  should  be  registered 
which  was  not  of  the  biiild  of  the  British  dominions,  and  related  to 
the  disqualification  of  ships  repaired  in  a  foreign  country,  and  pre- 
vented ships  captured,  or  sold  to  foreigners,  from  being  entitled  to  be 
again  registered  as  British  ships,  in  case  they  again  became  the  pro- 
perty of  British  subjects,  waa  repealed  by  the  12  &  13  Vict  c  29, 
since  also  repealed  by  the  17  &  18  Vict  c  120.  The  object  of  Ae 
Legislature  m  those  statutes  was  to  confine  the  privileges  of  British 
ships  to  ships  of  the  build  of  the  British  domimons,  navigated  by  a 
certain  proportion  of  British  seamen,  and  duly  regbtered^  A  British 
ship  was  not  absolutely  required  to  be  registered,  but  could  not  legally 
exercise,  and  was  subject  to  forfeitures  for  exercising,  the  privileges  of 
a  British  ship  without  being  duly  registered. 

These  privileges  were  much  restricted,  being  limited  to  the  coasting 
trade  of  the  United  Kingdom  and  the  Isle  of  Man,  the  trade  of  the 
Channel  Islands,  and  the  coasting  trade  of  the  British  possessions,  by 
the  12  &  13  Vict  c  29,  which  extended  the  right  of  importing  goo(fa 
into  this  country  and  her  colonies,  theretofore  confined  to  British  ships, 
and  to  those  of  the  countries  of  which  the  goods  were  the  produce,  to 
ships  of  foreign  build,  owned  by  British  subjects  residing  abroad,  or  by 
foreigners  who  had  been  naturalized.       ^  ^        .  ^ 

So  much  of  this  last  statute  as  required  every  British  ship  to  be 
navigated  by  a  master  who  was  a  British  subject,  and  by  a  crew  of  whom 
a  certain  proportion  were  British  subjects,  was  repealed  by  Ae  16  & 
17  Vict  c  131. 

The  Merchant  Shipping  Act,  1854  (d),  17  &  18  Vict  c  104,  now 
in  force,  came  into  operation  on  the  1st  of  May,  1855,  and  has  intro- 
duced a  variety  of  important  alterations  of  the  law  relating  to  the 
ownership,  measurement,  and  registry  of  British  ships. 

It  will  be  convenient  to  consider  these  provisions  according  to  the 
order  adopted  by  the  Legislature  in  their  enactment,  abstracting  them, 
with  occasional  references  to  the  former  state  of  Ae  law,  ana  intro- 
ducing or  noticing  such  of  the  decisions  on  the  former  statutes  as  seem 
applicable  to  or  illustrative  of  the  present,  under  the  following  heads : — 

1.  The  Description  and  Ownership  o{  British  Ships. 

2.  The  Measurement  of  Tonnage. 

3.  The  Registry  of  Ships. 

4.  The  Certificate  of  Registry. 


(d)  On  reference  to  the  achedule  of  the  Vict.  c.  6,  "An  Act  to  adoiit  Fordg^n  Ships 

Merchant  Shipping  Repeal  Act,  1854, 17  &  to  the  Coaiting  Trade,"  has  been  repealedT 

18  Vict,  c  120,  it  will  be  seen  that  nearly  The  substance  of  them,  extending  over  1000 

the  whole  of  forty-seven  statutes,  beginning  sections,  is  now  (with  many  important  altera- 

with  the  8  Eliz.  c  13,  "Touching  Sea-marl^  tions)  cond^osed  into  548,  by  the  Merchant 

and  Mariners,"  and  ending  with  the  17  &  18  Shipping  Act,  1854,  17  &  18  Vict.  c.  104. 
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5.  Transfers  and  Transmissions  of  Ships  and  Shares  of  Ships. 

6.  Mortgages. 

7.  Certificates  of  Mortgage  and  Sale. 

8.  R^istry  anew^  and  Transfer  of  Registry. 

9.  Miscellaneous. 

10.  Evidence  of  Affidavits^  Books  of  Registry,  Certificates,  &c. 

11.  Punishment  for  False  Declarations  or  Documents* 

1.  Description  and  Ownership  of  British  Ships* 

No  ship  shall  be  deemed  to  be  a  British  ship,  unless  she  belongs  to 
owners  who  are  natural-bom  British  siibjects,  or  persons  naturalized  or 
made  denizens  by  letters  of  denization,  or  bodies  corporate,  established 
under,  subject  4;o  the  laws  of,  and  having  their  principal  {dace  of  busi- 
ness in,  the  United  Kingdom,  or  some  Brtiish  possession. 

A  natural-bom  subject  who  has  taken  the  oath  of  allegiance  to  a 
foreign  sovereign  or  state  cannot  be  such  owner,  unless  he  has  subse- 
quently taken  tne  oath  of  allegiance  to  her  Majesty,  and  continues, 
while  owner,  to  be  resident  in  her  dominions,  or  member  of  a  British 
fectory,  or  partner  in  a  house  carrying  on  business  within  her 
dQnmiions(^). 

These  conditions  aj^ly  also  to  persons  naturalized  or  made  deni- 
zens. 

Every  Briti^  ship  must  be  registered  under  the  Act— except  those 
registered  before  it  came  into  operation,  ships  not  exceeding  fifteen 
tons  burden,  employed  an  the  rivers  or  coasts  of  the  United  Kingdom, 
or  of  some  British  possession  in  which  the  managing  owners  are  resident, 
or  ships  not  exceeding  thirty  tons  burden,  not  having  a  whole  or  fixed 
deck,  and  employed  solely  in  fishing  or  trading  coastwise  on  the  shores 
of  Newfoundland  or  parts  adjacent  thereto,  or  in  the  Gulf  of  SL 
Lawrence,  or  on  such  portion  of  the  coasts  of  Canada,  Nova  &cotia,  or 
New  Brunswick,  as  lie  bordering  on  such  gulf. 

Ships  required  by  the  Act  to  be  registered  shall  not,  if  unregistered, 
be  recognised  as  BriHsh  ships.  Officers  of  Customs  are  not  to  grant 
clearance  or  transire  to  the  master  of  any  ship  who  does  not,  on  being 
required  to  do  so,  produce  the  certificate  of  her  registry ;  and  may 
detain  such  ship  if  she  attempts  to  proceed  to  sea  as  a  British  ship 
without  such  clearance  or  transire  (/). 

2.  The  Measurement  of  Tonnage. 

For  information  respecting  the  new  'mode  of  admeasurement, 
which  could  be  useful  for  any  practical  purpose,  reference  must  be  had 
to  the  Act  itself.  The  object  of  all  rules  for  measuring  ships  is  to 
ascertain,  with  the  utmost  possible  accuracy,  the  space  applicable  in 
them  to  the  carriage  of  cargo  and  passengers.  After  much  complaint 
of  the  errors  of  the  then  existing  law,  a  commission  appointed  by  the 
Government,  inl849,  recommended  the  adoption  of  a  system  of  external 
instead  of  internal  measurement     But  that  plan  was  found  open  to 

(0)  Sec.  Id.      '  if)  Sec.  19. 
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serious  objections;  and  the  one  now  adopted — the  result  of  the  study 
and  scientific  knowledge  of  Mr.  Moorsom,  a  member  of  the  commission 
— ^was  submitted  to  and  approved  of  by  a  large  number  of  intelligent 
shipowners  and  others  interested  in,  and  acquainted  with,  the  subject 

As  regards  the  space  below  the  tonnage  deck,  the  principal  diflFerences 
between  the  new  plan  and  the  one  prescribed  by  the  8  &  9  Vict  c.  89, 
consist  in  these  particulars : — the  number  of  measurements  taken  is 
greater,  it  increases  with  the  size  of  the  ship,  and  they  are  combined 
according  to  a  well-known  mathematical  law,  commonly  called  "  Stir- 
lingua  Rme,"  for  determining  the  cubical  contents  of  bodies.  The  Act 
also  contains  provisions  for  measuring  the  space  between  decks ;  ships 
with  cargo  on  board ;  steam  and  open  vessels  (g). 

The  owners  of  existing  ships  are  allowed,  but  not  obliged,  to  adopt 
the  new  measurement 

3.  The  Registry  of  British  Ships. 

The  following  persons  are  required  to  register  British  ships,  and  are 
to  be  deemed  registrars  for  the  purposes  of  the  Act : — 

The  collector,  comptroller,  or  principal  oflScer  of  Customs,  at  any 
port  or  place  of  the  United  Kingdom  or  the  Isle  of  Man,  approved  by 
the  commissioners  of  Customs  for  the  registry  of  ships ;  the  principal 
oflBc6rs  of  Customs,  and  the  governor,  lieutenant-governor,  or  other 
person  administering  the  government  of  the  islands  of  Guernsey  or 
Jersey;  the  governor,  lieutenant-governor,  or  person  administering  the 
government  of  Malta,  Gibraltar,  and  Heligoland;  the  collector  of 
duties,  together  with  the  governor,  lieutenant-governor,  or  other 
person  administering  the  government  at  any  port  or  place  so  approved 
as  aforesaid,  and  at  which  no  Custom-house  is  established,  within  the 
limits  of  the  charter  but  not  under  the  government  of  the  East  India 
Company  ;  at  the  ports  of  Calcutta,  Madras  and  Bombay,  the  master 
attendants;  at  any  other  port  so  approved  as  aforesaid,  within  the 
limits  of  the  charter  and  imder  the  government  of  the  East  India  Com- 
pany, the  collector  of  duties,  or  any  otiier  civil  servants  of  six  years, 
appointed  by  any  of  the  governments  of  the  said  company ;  at  every 
other  port  or  place  so  approved  as  aforesaid,  within  her  Majesty  s 
dominions  abroad,  the  collector,  comptroller,  or  other  principal  officer 
of  Customs,  or  of  navigation  laws,  or  if  there  is  no  such  officer,  the 
governor,  lieutenant-governor,  or  other  person  administering  the 
government  of  the  possession  in  which  such  port  or  place  is 
situate  (A). 

The  persons  administering  the  government  of -BW^M  possessions  are, 
as  respects  any  act  relating  to  the  registry  of  a  ship,  to  be  considered 
in  all  respects  as  occupying  the  place  of  the  commissioners  of  Customs ; 
and  British  consuls,  where  there  is  no  justice  of  the  peace,  may  take 
any  declarations  required  or  permitted  by  the  Act  to  be  made  in  the 
presence  of  a  justice  of  the  peace  (hK). 

(ff)  Sees.  20 — 30,  and  Bee  a  memorandum      Henry  Farrcr,   assistant-secretary  to   the 
on  the  Shining  Laws  Consolidation  Bill,  by      Board  of  Trade.   (1854.) 
Henry  ThmgyOarxiflter-at-law,  and  Thomas         (h)  Sec.  80.  (kh)  Sec.  82. 
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*  Every  registrar  shall  keep  a  book,  to  be  called  **  The  Register 
Book'*  (a 

1.  Berore  registry,  the  name  of  the  ship,  and  of  the  port  to  which  she 
bdongs,  must  be  painted  on  a  conspicuous  part  of  her  stem,  on  a  dark 
ground,  in  white  or  yellow  letters,  of  a  length  not  less  than  four  inciies ; 
It  shall  not  be  changed  or  concealed,  removed  or  avoidably  obliterated, 
unless  to  escape  capture ;  nor  shall  the  ship  be  described,  by  or  with 
the  knowledge  of  the  owner  or  master,  by  any  other  name  than  the 
one  by  which  she  is  registered,  under  a  penalty  for  a  breach  of  any  of 
these  rules  upon  the  owner  and  master  of  lOO/.  (k). 

2.  The  ship  shall  be  surveyed  by  a  person  duly  appointed  under  the 
Act,  and  the  aunrevor  shall  grant  a  certificate  specifying  the  tonnage, 
build,  and  such  other  particulars  descriptive  of  the  ship's  identity  as 
may  be  reouired  by  the  Board  of  Trade ;  and  such  certificate  shall 
be  delivered  before  registry  to  the  registrar  (2). 

3.  The  property  m  the  ship  snail  be  divided  into  sixty-four 
shares  (m).  Subject  to  the  provisions  with  respect  to  joint^owners  and 
owners  by  transmission,  not  more  than  thirty-two  persons  shall  be 
entided  to  be  registered  at  the  same  time  as  oVnen  kany  one  ship ; 
but  this  rule  is  not  to  affect  the  beneficial  title  of  any  number  of 
persons  (n),  or  of  any  company  represented  by  or  claiming  under  any 
registered  owner  or  owners.  No  person  shall  be  registered  as  owner 
of  any  firactional  part  or  share  of  a  ship,  but  any  number  of  persons, 
not  exceeding  five,  may  be  registered  as  joint-owners.  Joint-owners  are 
to  be  considered  as  constituting  one  person  only  as  regards  the  rule 
relating  to  the  number  of  persons  entitled  to  be  roistered,  but  are  not  to 
be  entitled  to  dispose  in  severalty  of  any  interest  in  any  ship  or  share ; 
a  body  corporate  may  be  registered  as  owner  by  its  corporate  name  (o). 

4.  A  declaration  must  be  made  by  any  person  applying  (p)  to  be 
registemi  as  owner  of  a  ship,  or  any  share  therein,  referring  to  the 
*  ship  as  described  in  the  certificate  of  the  surveyor,  and  containing  a 


(t)  Sec  82.  The  copy  or  tmiicript  of  the  re- 
gisteT  of  any  Bntish  ship,  which  b  kept  by 
uie  dnef  registrar  of  shipping  at  the  Cnstom- 
hoose  in  L(mdon,  or  by  the  registrar-general 
of  seamen,  under  the  do^eetion  of  the  oom- 
misdoners  of  Customs,  or  of  the  Board  of 
Trade,  shall  have  the  same  effect,  to  all  intents 
and  porpoees,  as  the  original  register,  of 
which  Um  same  is  a  copy.  18  k  19  Vict,  c 
91,  a.  15. 

(k)  Sec  84. 

(J)  Sec  86.  The  commissioners  of  Customs 
may,  with  the  consent  of  the  Board  of  Trade, 
exempt  any  pleasure  yacht  from  the  provi- 
81000  of  this  sec^on.  18  k  19  Vict,  c  91,  s.  13. 

(m)  Sec  87.  Shares  in  ships  regisiieredunder 
tiiia  Act  are  to  be  deemed  included  in  the  word 
«  stock"  as  defined  by  the  Trustee  Act»  1850. 
18  &  14  Vict  c  60;  18  &  19  Vict  c  91,  s.  10. 

(i»)8ec.  37.  Bythe  8&9  Vict,  c 89, s.  35, 
partners  might  be  j<nnt-ownersofaship,  with- 
out distinguishing  1^  proportionate  interest 
of  each,  uid  were  oonsidOTed  as  one  person 
only,  in  estimating  the  number  of  thirty-two 


persons;  the  Act  declaring  their  property  to  be 
partnership  jproperty  to  all  intents  and  pur- 

Ci.  But  it  was  held,  that  where  the  mem- 
of  a  trading  partnership  were  interested 
in  a  ship,  the  names  of  all  the  partners  must 
appear  on  the  ship's  register.  A  ship  belong- 
ing to  a  partnership  living  been  registered 
as  belongping  to  two  parties  carrying  on  trade 
under  a  particular  firm,  it  was  held  that  a 
third  partner,  who  formed  one  of  the  firm, 
but  whose  name  was  not  on  the  roister, 
had  no  interest  in  the  ship.  Slater  v.  Willis, 

1  Beav.  355. 

(o)  Sec  37.  See  upon  the  construction  in 
these  particulars  of  the  former  statutes,  Cam- 
den  V,  Anderson,  5  Term  Rep.  709 ;  Curtis 
and  Perry,  6  Vesey,  789 ;  Tallop  ex  parte,  15 
Veeev,  jun.,  60 ;  Houghton  ex  parie,  and 
Grlbble  exwurte^  17  Vesey,  jun.,  251 ;  Mes-^ 
taer  v.  GiUeraie,  11  Vesev,  625 ;  Speldt  v. 
Lechmere,  13  Vesey,  588;  Brewster  v.  Clarke, 

2  Mer.75;  and  tiie  9th  edijtion  of  this  work, 
p.  53. 

{p)  Sec  88. 
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''^  statem^it  of  his  qualification  to  be  an  owner  of  a  share  in  a  British 
ship;  a  statement  of  the  time  when  and  place  where  the  ship i was 
built,  or  if  foreign-built,  at  a  place  unknown  to  him,  a  statement  to  that 
e£Rdct,  and  of  her  foreign  name;  or  if  a  condemned  ship,^of  tbe  time, 
place,  and  Court  of  condemnation ;  the  name  of  the  master ;  a  state- 
ment of  the  number  of  shares  in  the  ship  of  which  the  declarant  is 
owner ;  and  a  denial  that  to  the  best  of  his  knowledge  any  unqualified 
person  or  persons  is  entitled  as  owner  to  any  legal  or  beneficial  interest 
m  the  ship,  or  any  share  therein. 

This  declaration  is  to  be  made  and  subscribed  in  die  presence  of  the 
registrar,  if  the  declarant  reside  within  five  milee  of  the  Onstam*house ; 
butif  beyond  that  distance,  in  the  presence  of  any  registrar  or  justice 
of  the  peace  {qy 

If  a  corporate  body  is  to  be  regist^wd  as  owner,  the  declaration  is 
to  be  made  and  subscribed  by  its  seoretanr,  or  i^mnted  public  officer, 
and  must  cimtain,  in  addition  to  the  foregcoi^  particulars,  a  statement  of 
such  circumstances  al  the  constitution  and  business  of  sudi  corporate 
body,  as  prore  it  to  be  qualified  to  own  a  BriMtk  ship(r). 

&.  Upon  the  first  remstry  of  a  JI9rt^M&-built  ship,  m  addition  to  the 
declaration  of  owner^ip,  a  certificate  of  the  builder  (s)  must  be 
fKToduced,  ccmtaining  a  true  account  of  her  denomination,  tonnage, 
time  and  place  of  build,  for  whom  built,  and  of  any  bill  of  sale  by 
which  the  ship  <m*  share  therein  has  become  Tested  in  the  person 
squiring  to  be  registered  as  owner.  In  tiie  case  of  a  foreiffn-built 
ship,  the  same  particulars,  or  a  declaratian  that  they  cannot  be  pro- 
cured; the  bill  of  sale  vesting  the  ship  or  share  in  the  pssvon  requiring 
to  be  registered  as  owner ;  and  in  the  case  of  a  ship  condemned,  an 
official  copy  of  the  condemnation  (fy, 

As  soon  as  the  ibir^oing  requisites  to  the  dt|^  iejy|[^ji  of  &  ship 
baye  been  complied  wiUi)  the  reffistrar  is  to  enter  in  the  ^^ter  book — 

1.  The  name  of  the  ship,  alia  port  to  which  she  belongs. 

2.  The  details  of  her  tonnSa^e,  build,  and  description,  as  comprised 

in  the  certificate  of  her  surveyor. 

3.  The  particulars  as  to  her  origin,  stated  in  the  declaration  of 

ownership^ 

4.  The  names  and  descriptions  of  her  registered  owner,  or  owners, 

and  the  proportions  (if  more  than  one)  in  which  they  are 
*  interested  in  the  ship  (»)» 


fg>  Sec  Se. 

\r)  Sec.  89. 

{$)  By  8  A  9  Vkt.  e.  89,  i.  28,  the  com- 
missionen  of  Customs  were  an^K>rifled  to 
dkpefiie  wHh  this  oertiftcate,  when  Vj  reason 
«f  the  death  of  the  bulkier,  or  other  muiT<nd- 
ahle  cause,  it  eouM  not  be  proeored,  and  to 
allow  the  eertiHeate  of  ref^fltry  to  be  granted. 
Tt  has  been  h^  to  be  no  olijeotion  to  a  oon- 
traet  ftnr  a  sale  of  a  ship  Sn  oourse  of  bcdlding 
that  it  oontempbites  the  deHTery,  by  the 
builder  to  the  purchaser,  of  a  oertifleate  to 
enable  the  hitter  to  procure  a  register  as 
owner  before  the  Bhip  is  completed.  Qoss  o. 
QnmtoD,  4  Scott's  N.  R.  471.    It  has  been 


dedded  also  that  a  ship-builder,  who  gave  to 
a  person  for  whom  he  was  bvDding  a  ship> 
raortly  befinre  the  actual  corapletton  the««of, 
the  builder's  certificate  required  by  the  SOIh 
see.  of  26  Geo.Sand  sec 25th  of  8  &  9  Vict, 
c  89,  in  6rder  that  ^e  cufltomer  might  ebtaki 
a  certiicate  of  zegietry  In  hit  own  name 
Twhich  was  aeeorcUngly  done),  had  thereby 
aedwed  that  the  geoend  property  of  the 
ship  was  Tested  in  ms  customer,  but  had  net 
thmbr  lost  his  right  to  retain  the  pessestion 
un^  the  re^doe  of  the  stipukted  price 
paid.    WoocD  e*  JIumrI,  o  B*  a  A.  94w* 

m  See.  40. 

(«)  Sec.  42. 
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♦  The  port  or  plmce  at  which  a  ship  is  registered  for  the  time  being 
shall  be  considei^  as  her  port  of  registry^  or  the  port  to  which  she 
belongs  («) ;  and  her  registry  may  be  transferred  from  one  port  to 
anoth^,  upon  the  application  of  all  parties  atmearing  on  the  register 
to  be  interested  in  the  ship  (y) ;  and  upon  delivery  up  of  her  certi- 
ficate of  registry  for  that  purpose  to  the  registrar  of  either  port,  the 
registrar  of  the  port  to  which  she  is  transferred,  and  to  whicn  she  is 
thoicefordi  to  be  considered  to  belomr,  may  £rrant  a  iresh  certificate  of 

By  Ae  last  (8  &  9  Vict  c  89)  and  previous  Registry  Acts,  no 
persons  were  recognised  as  owners  of  British  ships,  but  owners  and 
mortgagees. 

Ignoring  equitable  interests  (a),  except  those  of  minors,  heirs, 
legatees,  and  creditors  holding  from,  or  represented  by,  registered 
owners  (6),  it  enacted,  that  when  ships  were  sold,  afterregistry^  to  any  of  s 
her  Majesly's  suMects^  they  should  (**  otherwise  such  transfer  should 
not  be  valid  or  effectual  for  any  purpose  whatever,  either  in  law  or 
equi^")  be  transferred  by  bill  of  sale,  containing  a  recital  of  the 
certificate  of  registry,  or  principid  contents  thereof  (c);  that  no  un- 
registered bill  of  sale  should  be  valid  to  pass  the  preperty  in  any 
ship,  or  any  share  thereof,  or  for  any  other  purpose  {d) ;  and  that  as 
soon  as  llie  particulars  of  the  bill  of  sale  were  entered  in  the  book  of 
recbtry,  the  bill  of  sale  should  be  valid  to  pass  the  property  against 
aUp§r9on8  and  to  aU  intenti  and  purpoies,  except  agamst  subsequent 
purchasers  and  mortgagees,  who  should  first  procure,  as  directed  by 
the  thirty-ninth  section,  tiie  endorsement  of  their  bills  of  sale  or 
mortgages  upon  the  certificate  («).  However  formal  the  contract  for 
the  Side  of  a  ship  might  be,  it  was  a  nullity  in  a  Court  of  Law  or 
Equity,  unless  it  recited  the  certificate  of  registnr ;  however  fraudu- 
lent or  incautious,  as  respects  the  person  l^nencially  interested,  a 
transfer  by  the  r^ist^*ed  owner  might  be,  the  title  derived  from  him, 
and  completed  in  aue  form  upon  the  register,  was  unassailable  (^/). 

By  the  new  Act,  the  recital  of  the  certificate  of  registry  in  a  bill  of 
•ale,  or  executory  contract  for  the  sale  of  a  ship,  is  not  required,  and 
instead  of  enacting  that  the  bill  of  sale  when  registered  sIiqII  be  effec- 
tual to  pass  the  preperty  as  against  all  persons  whatsoever,  and  to  all 
intents  and  purposes,  it  provides  that> 

^  No  notice  of  any  trust,  express,  implied,  or  constructive/ shall  be 


-■— -    ^    -*— -^^- .     r-^     -^ r~- 


;! 


See.  85.  (h)  8^9  Vict.  c.  89,  8.  S6. 

See.  89.  (e)  Sect.  S4. 

See.  90)  and  see  18  A  19  VIot.  c.  91,         id)  8eet  87. 


e)  Sect.  88. 
(a)  Under  the  ftmner  statutefl,  Cf  which  (/)  Abbott,  on  Merchant  Ships  and  Sea- 
this  wtfl  in  mbetanee  a  re-enactment.  Lord  men,  9th  ed.  pp.  61,  (f8,  66,  72.  S^parie 
EMoQ  took  notice  of  tiie  ^ttifereDoe  between  YaUop,16  Veicy,60.  FoUettv.DelanT,  21>e 
an  eqnitable  title  set  up  under  the  act  or  Q.&Sm.235.  Catov.Irvinff,21L.J.675Ch. 
contract  of  parties,  and  trosts  arising  by  Hoghesv.Morris,  2lL.J.761Clianc.  Dun- 
operation  of  law  or  act  of  God.  The  latter  can  v.  Ilndal,  18  0.  B.  888.  MoCahnontv. 
be  oonadered  as  b^ng  ont  of  the  operation  Rankin,  8  Hare  1,  and  the  Judgment  of 
of  the  statvte,  the  ibrmer  as  brang  restndoed  Lord  St  Leonards,  S.  C.  20,  £.  T.  1 ;  2  De 
by  it;  see  Curtis  tj.  Perry,  6  Ve9ey,jun.,  789.  Oei,  M.  &  G.  408.  Arm«trong  r.  Armstrong, 
Yallop  exparU,  16  Veeey,  jun.,  60.  2  W.  B.,  M.  E. 
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*  entered  on  the  register,  or  receivable  by  the  registrar ;  and  that, 
subject  to  any  rights  and  powers  appearing  by  the  register  book  to  be 
vested  in  anv  other  party,  the  registered  owner  of  any  ship,  or  share 
therein,  shall  have  power  absolutely  to  dispose,  in  maimer  hereinafter 
mentioned,  of  such  snip  or  share,  and  to  give  effectual  receipts  for  any 
money  paid  or  advanced  by  way  of  consiaeration  (g). 

The  effect  of  this  will  be  to  recognise  the  existence  of  unr^istered 
interests  in  British  ships  and  registered  ownerships  in  trust,  for  part- 
nerships and  persons  not  named  on  the  register,  thus  making  the  regis- 
tered owner  personally  responsible  for  breach  of  trust  to  a  Court  of 
Equity,  but  without  prejuoice,  as  respects  bond  fide  purchasers  not 
implicated  in  the  fraud  or  breach  of  trust,  to  any  title  derived  by  them 
from  him.  The  Act  also  empowers  the  Court  of  Chancery  in  England 
or  Ireland,  the  Court  of  Session  in  Scotland,  and  any  Court  possessing 
the  principal  civil  jurisdiction  in  any  British  possession,  upon  the 
summary  application  of  any  interested  person,  ea  parte,  or  upon  ser- 
vice of  notice  on  any  other  person,  to  issue  an  order  prohibiting,  for  a 
time  to  be  named  in  such  order,  any  dealing  with  such  ship  or  share, 
to  annex  thereto  any  terms  or  conditions  it  may  think  fit,  to  dischai^ 
such  order  without  costs,  and  generally  to  act  in  the  premises  as  the 
justice  of  the  case  may  require  (h). 

This  power  is  very  large,  and  will  enable  a  Court  of  Equity  to 
restrain  the  reffisterea  owner  from  exercising  any  act  of  ownership 
inconsistent  with  the  equitable  rights  qf  persons  interested,  by  sale  or 
contract,  in  the  ship. 

4.  Certificate  of  Registry. 

Upon  the  completion  of  the  registry  of  any  ship,  the  registrar  is  to 
grant  a  certificate,  setting  forth — ^uie  name  of  the  ship  and  of  her  port ; 
her  tonnage,  build,  and  description;  the  name  of  ner  master;  the 
particulars  of  her  origin,  as  stated  in  the  declaration  of  ownership ; 
the  names  and  descriptions  of  her  owners ;  and  if  more  than  one,  tne 
proportions  in  which  they  are  respectively  interested  (t). 

Every  change  which  takes  place  in  the  registered  ownership  of  any 
ship  shall  forthwith,  or  on  her  next  return  to  her  port  of  r^istry,  lie 
endorsed  upon  her  certificate  by  the  registrar;  or,  upon  advice  from 
him  of  sucn  change,  by  the  registrar  of  any  other  port  in  which  the 
ship  ma^  be ;  and  the  master  is  required,  under  a  penalty  of  lOOZ.,  to 
deliver  the  certificate  of  registry  to  the  registrar  for  this  purpose  (k). 

Every  change  of  master  must  also  be  endorsed  on  the  certificate,  by 
the  presiding  <3Scer  of  any  Naval  Court  directing  such  change,  or  by 
the  registrar  or  consular  o£Scer  of  the  port  at  which  it  takes  place, 
and  they  must  forthwith  report  such  change  to  the  commissioners  of 
Customs  in  London ;  and  officers  of  Customs  at  any  port  may  reftiae 
to  admit  any  person  to  act  as  master  of  any  British  ship,  umess  his 
name  is  inserted  or  endorsed  upon  the  certificate,  as  the  last  appointed 

*  master  thereof  (Z), 

(^)Sec.48.  (f)Sec44.  (0  Sec 46. 

(A)  Sec  65.  (it)  Sec  46. 
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*  On  dellyerj  tip  of  the  certificate,  or  in  case  of  its  being  mislaid, 
lost,  or  destroyed,  a  new  certificate  may  be  granted  by  the  registrar 
of  ihe  ship's  port ;  and  a  provisional  certificate,  to  be  delivered  up 
to  him  witnin  ten  days  after  the  ship's  arrival  at  her  port  of  discharge 
in  the  United  Kingdom,  or  other  British  possession  in  which  she  may 
be  roistered,  may  under  the  same  circumstances  be  granted  by  the 
Britisn  registrar  of  any  port  at  which  the  ship  first  arrives  (m). 

The  certificate  of  registry  shall  be  used  only  for  the  lawful  navi- 
gation of  the  ship,  shall  not  be  subject  to  detention  by  reason  of 
any  title,  lien,  charge,  or  interest,  which  any  person  may  have  or.daim 
in  the  ^p ;  and  any  person,  whether  interested  in  the  ship  or  not, 
who  reftises  to  deliver  it  up  to  the  person  entitled  to  the  custody 
thereof,  for  the  purpose  of  such  navigation,  or  to  any  re^strar,  officer 
of  Customs,  or  other  person  entitled  to  require  such  delivery,  may  be 
brought  by  warrant  before  a  justice  of  the  peace,  or  before  any  Court 
capable  of  taking  cognizance  of  such  matter,  to  be  examined  touching 
such  refusal,  and  will  be  liable  to  a  penalty  of  1002.,  unless  he 
shows  reasonable  cause  (n)  for  his  reftisal,  or  tiiat  the  certificate  is 
lost  (o> 

Tne  use  by  the  master  or  owner  of  a  certificate  not  legally  granted 
is  a  misdemeanor,  subjecting  the  ship,  &c.,  to  process  and  adjudication 
by  the  Court  of  Admiralty  of  forfeiture  to  her  Majesty  (}>). 

Notice  of  the  loss,  capture,  or  breaking  up  of  any  ship,  or  of  her 
ceasing  to  be  British  owned,  must  immediately,  after  knowledge  of 
tiie  fact,  be  given  by  the  owner  of  her,  or  of  any  share  in  her,  to  the 
registrar,  who  shall  make  an  entry  thereof  in  tiie  register  book ;  and 
the  master  of  every  ship  so  circumstanced  shall  immediately,  if  such 
event  occurs  in  port,  or  witiiin  ten  days  after  arrival  in  port,  deliver 
her  certificate  to  the  registrar  of  the  ship's  port,  or  to  a  registrar  or 
British  consular  officer,  to  be  forwarded  to  the  registrar  of  the  ship's 
port,  under  a  penalty,  on  any  owner  or  master  making  default  in 
obeying  the  requirements  of  this  section,  of  lOOL  (jj), 

A  provisional  certificate,  stating  the  ship's  name,  the  time  and  place 
of  her  purchase,  and  names  of  her  purchaser  and  master,  and  the  best 
particulars  of  her  tonnage,  build,  and  description  that  he  is  able  to 
obtain,  may  be  granted  oy  the  British  consular  officer  to  the  master 
of  any  ship  which  becomes  the  property  of  persons  qualified  to  be 
British  owners  at  any  foreign  port  A  copy  thereof  is  to  be  forwarded 
*  by  such  officer  to  the  commissioners  of  Customs  in  London,  and  it 


(m)  Sees.  47,  48,  49,  51. 

In)  Sec.  60. 

(o)  Sec  50. 

(p)  Sec  52;  on  the  25tb  sec  ofthe4Geo. 
4,  c  41,  oorresponding  to  this,  it  was  con« 
ndered  ihai,  where  the  cwtificate  of  r^^istry 
had  be^i  depodted  to  secare  advanoes  far  the 
QM  of  the  ship,  the  holder  had  a  sufficient 
fien  upon  it  to  defeat  an  action  of  trover 
by  the  owner ;  and  donbta  were  expreeaed 
whether  a  deteotion  of  the  certificate  on  such 
a  daim  of  lien  was  a  wilfiii  detention  within 


the  meaning  of  that  Act.  Bowen  v.  Fox,  10 
B.  &  C.  41 ;  Cazenove  v,  Clayton;  2  McKxly 
&  Bob.  553.  It  waa  determmed  also,  that  a 
conviction  on  this  section,  in  which  the 
defendant  was  charged  with  not  delivering 
up  the  certificate  to  the  officers  of  her 
Mi^jeaty'a  Cu^oms,  without  stating  that 
they  were  the  proper  officers,  or  the  purooees 
for  which  the  certificate  was  required  by 
them,  could  not  be  sustained.  Bex.  v.  Walsh, 
1  Add.&  E1.481;  Bex«.  Pixley,18  £a8t,91. 
(q)  Sec  53. 
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*  is  to  remam  in  force  for  six  montliB,  or  until  such  earlier  time  as  the 
ship  arrives  at  some  port  where  there  is  a  Britiah  registrar  (r). 

Under  the  8  &  9  Vict  c.  89  (<),  and  previous  Acts,  an  entry  or 
endorsement  on  the  certificate  of  remstry,  as  well  as  in  the  book  of 
registry,  was  necessary  to  complete  we  title  of  a  purchaser  and  the 
security  of  a  mortgagee,  the  dates  of  such  entries  determining  the 
priority  between  rival  claimants.  The  interest  of  the  mortgagee  whose 
mc^rtgage  was  so  expressed  and  stated  was  also  exempted,  m  the  event 
of  the  bankruptcy  of  the  mortgagor,  from  the  operation  of  the  dauie 
in  the;  bankruptcy  laws  rdating  to  the  possession,  order,  and  disposition 
by  a  bankrupt  as  reputed  owner  of  property  belonging  to  another  (t). 
The  new  Act  makes  the  register  book  the  sole  evidence  of  title,  and 
restricts  the  certificate  of  registry  to  the  office  of  a  document  acoom« 
panying  the  ship,  manifesting  her  nationality,  and  identifying  her  as 
the  ship  of  which  it  certifies  the  registry  by  the  particulars  of  her 
name,  tonnage,  build,  description,  and  the  names  of  her  master  and 


owners. 


6.  Transfers  and  Transmissions. 

A  reffistered  ship,  or  any  share  therein,  when  disposed  of  to  persons 
qualified  to  be  owners  of  British  ships,  must  be  transferred  by  bill  of 
sale,  containing  such  a  description  oi  the  ship  as  may  be  sufncient  to 
satisfy  the  registrar  of  her  identity,  and  executed  by  the  transferor,  in 
thepresence  of  one  or  more  witnesses  (u). 

The  recital  in  it  of  the  certificate  of  registry  is  no  longer  required- 
A  declaration  and  denial  similar,  mutatis  mutandis,  to  those  required 
to  be  made  by  original  owners  must  bo  produced,  together  with  the 
bill  of  sale,  to  the  registrar  of  the  ship's  port  of  registry,  who  shall 
thereupon  enter  the  name  of  the  transieree  in  the  book  of  registry,  as 
owner,  and  indorse  the  fact  of  such  entry,  and  the  date  and  nour 
thereof,  on  the  bill  of  sale.  All  bills  of  sale  to  be  entered  in  the 
order  of  their  production  to  the  registrar  (x). 

In  case  of  the  transmission  of  the  property  or  the  interest  of  a  mort- 
gagee (y)  in  any  ship  or  share,  by  death,  bankruptcy,  insolvency,  or 
marriage,  or  any  lawful  means  other  than  a  formal  transfer,  the 
*  registrar,  the  fact  of  such    transmission    and  the    circumstances 


ir)  Sec.  B4. 

[9)  Sees.  84,  85,  86. 

\t)  Sec.  46. 

(u)  Sec.  55.  By  the  18  &  19  Vict.  c.  91, 
8.11,  it  is  enacted  that  the  registrar  shall  not 
be  required,  without  the  express  direction  of 
the  commissioners  of  Her  Majesty's  Customs, 
to  record  any  bill  of  sale,  mortg^,  or  other 
instrument  for  the  disposal  or  transfer  of 
any  ship,  share,  or  interest  therein,  which 
is  not  made  in  the  form  or  contains  any 
particulars  other  than  the  form  and  par- 
ticulars prescribed  and  approved  for  the 
purpose  by  or  in  pursuance  of  17  &  18  Vict. 
c.ia4. 

(x)  Sees.  56, 67. 

(so  Sees.  59, 74^  75.  For  the  law  respecting 


transfers  under  the  repealed  statutes  see  the 
9th  edit .  p .  e7,  and  Moss  v .  Chamock,  2  Baft^ 
899;  Moss  v.  Mills,  5  East,  144;  Heath  v. 
Hubbard,  4  East,  110;  Bloxham  v.  Hub- 
bard, 5  East,  107 ;  Hubbard  v.  Johnston,  8 
Taunt,  177;  Hayton  v,  Jackson,  8  East,  611 5 
Pidmer  v.  Moxon,  2U.&S.43;  Richardsou 
V,  Campbell,  6  B.  &  A.  196;  Hodgson  r. 
Brown,  2  B.  &  A.  427;  Thompson  v.  Smith, 
1  Madd.  896;  Dixon  «.  Ewart,  8  Mer.  822; 
Campbell  v.  Thompson,  2  Hare,  142 ;  Hatch- 
ford  V,  Meadows,  8  Esp.  69 ;  Underwood  9, 
Miller,  1  Taunt.  887;  Thompson  v.  Smith, 
1  Madd.  895;  Speldtv.  Letchmere,  18  Vesej, 
jun.,  688;  \^lson  v.  Heather,  6  Tftunt  642; 
Mestaer  v.  Atkins,  6  Taunt.  881 ;  Bowen  v. 
Fox,  10  B.  ft  C.  41. 
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*  tfaoreof  bong  anthaiticatod  to  him  by  the  dedlarfttkm  of  the  person  to 
whcHn  such  property  shall  have  been  transmitted,  and  by  the  proper 
kgal  eyidoioe  of  such  transnumon^  shall  enter  (z)  the  name  of  snch 
peraon  in  the  register  book,  as  owner  of  the  ship  or  share  therein  so 
Ixansmitted.  And  the  persons,  if  more  than  one,  and  however 
nnmeroas,  to  wlMun  swek  property  may  be  transmitted,  shall,'  as 
re^^urds  the  role  rdating  to  the  number  of  registered  owners,  be  con- 
siaered  as  one  perscm  (a). 

Persom  not  qualified  to  be  owners  of  British  ships,  and  becoming 
entitled  to  the  property  in  a  ship  or  share  by  transmission,  may  on 
api^icatiiHi  to  the  Ooort  of  Chancy,  the  Court  of  Session,  or  other 
Cburt  of  civil  jurisdiction  in  a  Brimh  possession,  obtain  an  order  for 
the  sale  of  sudi  proper^  by  a  nominee  of  snch  CSourt,  whose  requisi- 
tion in  respect  of  any  transfer  the  registrar  is  required  to  obey  as 
that  of  an  owner,  and  for  the  pavment  to  them  of  the  proeeeds(6)» 

If  such  application  is  not  nuMte  within  fourweeks  after  the  trans- 
mission,  or  such  Airther  time,  not  exceeding  one  vear,  as  such  Court 
may  allow,  or  is  not  acceded  to  by  such  Court,  the  ship  or  share  so 
transmitted  shall  be  forfeited  in  the  manner  described  by  the  Act  with 
respect  to  interests  ao(|uired  hv  unqualified  owners  in  ships  using  a 
Brttiah  flag,  and  assnming  the  JoritiMh  character  {e). 

Such  Ckurts  may,  upon  the  summary  apphcation  of  any  inte- 
rested person,  by  petition  or  otherwise,  and  either  tm  parU  or  upon 
service  of  notice  on  any  other  person,  issue  an  order  prohibiting,  for  a 
time  to  be  named  in  such  order,  any  dealing  with  such  ship  or  share ; 
and  every  registrar,  upon  being  served  with  such  ordw,  or  an  o£Bk2ial 
copy  thereof,  is  requind  to  obey  the  same  (d). 

These  provisions  are  new  as  respects  the  registration  of  interests  in 
British  ships,  and  have  been  aoopted  from  the  Companies'  Clauses 
Consolidation  Act,  8  &  9  VicU  c.  16. 

6*  Mortgages* 

Mortgages  {e)  of  ships  are  to  be  in  a  form  set  forth  in  a  schedule 
to  the  Act,  and  recorded  in  the  order  of  their  production  to  him  by 
the  registrair  of  the  ship's  port,  who  is  to  make  a  memorandum  on  the 
instrument  of  mortgage  of  the  date  and  hour  of  such-record  (/). 

On  production  oi  the  mortgage  deed,  with  a  receipt  for  the  mort- 
gage money  endorsed  thereon,  toe  discharge  of  the  mortgage  is  to  be 
entered  by  him  in  the  register  book,  and  me  estate  of  the  moilgagee 
to  re-vest  in  the  person  who,  but  for  the  mortgage,  had  been  entiued 
*loit(y> 

U)  Sec  75.  mortgaflnM.    In  Douglais  v.  RosasU,  4  Sim. 

\a)  Seas.  C^9,  60.  424,  1  Milne  &  K.  468,  the  connderation 

O)  BecB.  62,  68.  fbr  the  mortgage  wm  an  affreement  toobtaSn 

(c)  Sees.  64, 102, 106.  a  credit  to  the  extent  of  7,0002.,  hy  accepting 

la)  Sec.  65.  drafts  or  bills  oi  exchange  to  be  dnwn  oii 

{e)  In   the  oonstniction  of  tiie  ftruMr  the  mortgages.   In  Urter  i^.  Payne,  11  Sim. 

statotea  it  was  considered  that  tiMre  was.  848,  the  mortgage  wasfbrat\  antecedent  debt. 

no  distinction  between  morttfages  ibr  (lie  Cf)  Sees.  66>  67. 

secority  of  an  antecedent  debt  and  other  (^}  Sec.  68. 
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*  Mortgages  are  to  have  priority  according  to  the  date  oi  tlieir 
record  in  the  register  book  (A).. 

A  mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  to  be 
the  owner,  nor  the  mortgagor  to  have  ceased  to  be  the  owner  of  a  ship 
or  share,  except  so  far  as  may  be  necessary  for  making  it  available  as 
a  security  for  his  debt  And  he  may,  unless  there  oe  a  prior  and 
not  concurring  mortgagee,  in  which  case  he  can  only  act  under  the 
order  of  a  Gonrt  of  competent  jurisdiction,  absolutely  dispose  of 
the  mortgaged  interest,  and  give  effectual  receipts  for  the  purchase- 
money  (t). 

A  registered  mortga^  shall  not  be  affected  by  an  ^t  <^  bank- 
ruptcy committed  by  the  mortgagor  after  the  date  of  its  record, 
altnough  the  ship  or  share  was,  at  the  time  of  such  act,  in  his 
order  and  disposition  as  reputed  owner  (ky 

Registered  mortgages  may  be  transferred,  and  the  transfer  is  to  be 
entered  by  the  registrar  in  the  register  book ;  and  a  memorandum 
thereof,  and  of  its  date  and  hour,  endorsed  by  him  on  the  instrument 
of  transfer  (i). 

Under  tne  provisions  of  the  8&9  Vict  c  89  (w),  an  endorsement  of  a 
mortgagee's  int^est  on  the  certificate  of  I'egistry  was  necessarv  for  its 
protection,  in  the  event  of  the  bankruptcy  of  the  mortgagor,  from  the 
operation  of  the  clause  in  the  bankruptcy  laws  relating  to  the  pos- 
session, order,  and  disposition  by  a  bankrupt  as  reputed  owner  of 
property  belonging  to  another.  By  reference  to  the  register  at  the 
ship's  home,  and  oy  insisting  on  an  inspection  of  tlie  certificate  of 
registry  elsewhere,  a  tradesman  or  lender  had  the  means  of  learning 
what  amount  of  beneficial  property  the  apparent  owner  had  in  the 
ship.  The  certificate  of  registry  under  the  new  Act  will  afford  no 
such  information. 

7.  Certificates  of  Mortgage  and  Sale. 

Under  the  8  &  9  Vict  c.  89,  and  previous  Registry  Acts,  the  sale  or 
mortgage  of  a  British  registered  ship  could  only  be  completed  at 
her  port  of  registry ;  an  entry  on  the  certificate  of  registry,  which 
always  accompaniea  the  ship,  being  necessary  to  such  completion,  her 
owner  had  no  legal  means  of  empowering  tlie  master  or  an  agent  to 
give,  at  the  time  and  place  of  a  contract  for  her  sale  abroad,  a  complete 
title  to  a  pui'chaser.  This  inconvenience  is  remedied  in  the  17  &  18 
Vict  c.  104,  by  provisions  which  enable  the  owner  of  a  ship  to  obtain 
from  the  registrar,  at  the  ship's  port  of  registry,  certificates  or  powers 
of  attorney  authorizing,  within  such  limits  as  to  time,  place,  ana  as  to 
maximum  amount  of  charge,  or  minimum  price  of  sale,  as  he  may 
think  proper,  and  which  must  be  obswv^,  the  person  or  persons 
named  therein  to  seller  mortgage  his  shipfwY  When  the  power  is 
*  executed  by  such  mortgage,  a  record  thereof  is  to  be  endorsed  thereon 

(A)  Sec  69.  Ck)  Sec  72. 

(0  Sees.  70, 71;  and  see  Hay  o.  Fairbwni,  (Q  Sec  78.' 

2  B.  &  A.  IdS;  Monkhoiue  v.  Hay,  4  B.  (m)  Sees.  45,  46. 

Moore,  549;  decided  before  the  enactment  of  (»)  Sees.  76  to  83. 
this  provision. 
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*  hj  the  registrar  or  British  consular  ofBcer  of  the  place  at  which  the 
mortgage  takes  place  (o);  and  the  owner  may  at  any  time  revoke  the 
certincate,  if  limited  as  to  place  or  places,  by  authorizing  the  registrar 
by  whom  such  certificate  was  granted  to  give  notice  to  the  registrar 
or  consular  officer  at  such  place  or  places  that  such  certificate  is 
revoked  (p). 

The  Act  contains  provisions  for  the  due  record  of  such  transactions, 
by  the  registrar  granting  or  revoking  the  certificate,  and  by  the 
registrar  or  consular  officer  before  whom  the  power  conferred  by  it  is 
exercised,  and  who  receives  notice  of  its  revooation  {q). 

No  certificate  can  be  granted  for  the  sale  of  less  than  an  entire 
ship(r). 

Bo  sale  to  a  purchaser  for  valuable  consideration,  and  no  mortgage 
bond  fide  made,  shall  be  impeached  by  reason  of  the  death  of  the  person 
by  whom  the  power  was  given  before  its  exercise,  or  by  reason  of  his 
bankruptcy  or  insolvency,  when  the  certificate  contains  a  specification 
of  the  place  or  places  at  which,  and  a  limit  of  time,  not  exceeding 
twelve  months,  within  which  the  power  is  to  be  exercised,  and  the  sale 
or  mortgage  was  made  without  notice  to  the  purchaser  or  mortgagee 
of  such  bankruptcy  or  insolvency  («). 

Certificates  of  mortgage  and  sale  cannot  be  granted  to  authorize  the 
mortgage  or  sale  to  be  made  at  any  place  withm  the  United  Kingdom, 
if  the  port  of  registry  of  the  ship  be  situate  in  the  United  Kingdom ; 
or  at  any  place  within  the  same  British  possession,  if  the  port  oi  regis- 
try is  situate  within  a  British  possession ;  or  by  any  person  not  named 
in  the  certificate  {£). 

If  the  ship  is  sold  to  a  person  qualified  to  be  an  owner  of  British 
ships,  the  transfer  must  be  by  bill  of  sale ;  and  the  ship  shall  be 
registered  anew  on  presentation  to  the  registrar  required  to  make  such 
register  of  the  bill  of  sale,  the  certificate  of  sale,  and  the  certificate  of 
registry ;  and  these  certificates,  after  an  endorsement  of  the  fact  of  such 
sale  upon  them,  shall  be  forwarded  by  him  to  the  registrar  of  the  port 
appearing  on  such  certificates  to  be  the  former  port  of  registry  of  the 
snip,  who  shall  thereupon  make  a  memorandum  of  the  safe  in  his 
register  book,  and  the  registry  of  the  ship  shall  be  considered  as  closed, 
except  so  far  as  relates  to  any  unsatisfied  mortgages  or  existing  certi- 
ficates of  mortgage  entered  thereon  (u). 

If  the  ship  be  sold  to  a  person  not  qualified  to  be  the  owner  of  a 
British  ship,  the  bill  of  sale^  certificate  of  sale,  and  certificate  of 
registry,  are  to  be  produced  to  some  registrar  or  consular  officer,  who  is 
to  endorse  thereon  the  fact  of  the  sale  to  such  persons,  and  forward  the 
certificates  to  the  registrar  of  the  port  appearmg  on  the  certificate  of 
registry  to  be  the  port  of  registry  of  the  ship,  who  shall  thereupon 
make  a  memorandum  of  the  sale  in  his  register  book ;  and  the  registry 
of  the  ship  in  such  book  shall  be  considered  as  closed,  except  so  lar  as 
relates  to  any  unsatisfied  mortgages  or  existing  certificates  of  mortgage 

*  entered  thereon  (a?). 

(o)  Sec  80.  (9)  Seo.  88.  («)  SeoB.80,  8L  (u)  Sec  81« 

(p)  Sec  83.  (r)  Sec.  81.  {t)  Sees.  78,  79.  (a?)  Sec.  81. 


r» 
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"^  If  these  reOTlations  are  not  complied  wiA,  sach  uiiqaalified  person 
shall  be  considered  bj  British  law  as  having  acquirad  no  title  or 
interest  in  the  ship;  and  the  per8<m  on  whoee  application  the  certificate 
is  granted^  and  the  perscm  exercifdng  the  power,  shall  be  liable  to  a 
penalty  of  lOOL  (y). 

If  no  sale  is  made  under  the  certificate,  it  must  be  delivered  up  to 
the  registrar  to  be  cancelled,  and  power  is  given  to  the  commissioners 
of  Customs,  in  case  of  its  loss  or  ooliteration,  to  grant  a  new  one,  or  to 
direct  such  entries  to  be  made  in  the  renter  book  and  snch  things 
done  as  might  have  been  made  or  done  had  the  loss  or  obliteration  not 
taken  place  (^  )• 

The  form  of  these  certificates  is  prescribed  and  set  forth  in  a  sohednle 
to  the  statute  (a). 

8.  Registry  Anew,  and  Transf^  of  Registry. 

Whenever  any  registered  ship  is  so  altered  as  not  to  correspond 
with  her  descripfion  fn  the  remster  book,  the  registrar  of  the  portat 
which  such  alteration  takes  place,  or  of  the  next  port  at  which  the 
ship  arrives,  shall,  on  application  to  him,  either  return  the  old  certifi- 
cate of  registry,  and  grant  a  new  one,  or  endorse  and  subscribe  on  the 
old  certificate  a  memorandum  of  the  alteration,  entering  in  the  book  of 
registrjr,  if  he  be  the  registrar  of  the  ship's  port,  the  particulars  of  the 
alteration,  or  the  fact  of  a  new  certificate  having  been  granted,  or 
endorsement  upon  the  old  one  made ;  and  if  he  be  not  the  registrar  of 
the  ship's  port,  reporting  to  such  registrar  those  particulars  ana  facts,  in 
order  to  then- entry  by  hun  in  the  register  book  (h\  The  registrar  of  the 
ship's  port  may,  instead  of  registering  the  alteration,  require  the  ship  to 
be  registered  anew,  and  so  may  the  registrar  of  any  other  port,  who  in 
such  case  is  to  grant  a  provisional  certificate,  or  make  a  provisional 
endorsement  of  tne  alteration  on  the  certificate,  which,  withm  ten  days 
after  her  arrival  in  the  United  Kingdom,  or  other  British  possession  in 
which  her  port  of  registry  is  situate,  must  be  delivered  to  the  registrar, 
who  shall  thereupon  cause  such  ship  to  be  restored  anew,  in  the 
manner  required  on  the  first  registry  of  any  ship(c). 

On  failure  of  such  registry  anew,  or  registry  of  alteration  of  any  ship 
so  altered,  it  shall  not  be  deemed  duly  registered  or  recognised  as  a 
British  ship  (d). 

The  registrar  of  the  ship's  port  is  empowered  at  the  desire  of  the 
owners  upon  any  change  of  ownership,  and  on  delivery  up  to  him  of 
the  existing  certificate  of  reristry,  and  compliance  with  such  other 
requisites  as  he  thinks  materia,  to  make  registry  of  the  ship  anew,  and 
grant  certificate  thereof,  although  such  registry  may  not  be  required 
by  the  Act  (e). 

With  the  object,  it  is  presumed,  of  facflitating  the  sale  of  ships, 
a  ship's  register  may  be  transferred  from  one  port  to  another  upon 
'*'  the   apphcation,  expressed  by  a  declaration  made  and  subscrioed 

(y)  See.  81.  (a)  8eo.  79.  (o)  Sms.  86, 88.         (e)  Sec.  88. 

(c)Seo.68.  (5)Seo.84  (^  Sec 87. 
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*  hj  thtta,  of  all  parties  ajqpearing  on  the  register  to  be  interested^ 
wliedier  as  owners  or  mortgagees^  whose  names^  together  with  all  par- 
tionlars  rdatingtotheship,  are  to  be  transmitted^  on  sadi  application  to 
him,  hj  the  registrar  of  die  ship's  port  to  A»  registrar  of  die  intended 
port  of  registry,  who  is  to  enter  the  same  in  his  book,  and  grant  a  fresh 
certificate  of  registry,  which  done,  the  ship  is  to  be  considered  as 
beloqging  to  such  lastnnentioned  pcnrt,  the  name  of  which  is  to  be 
snbstitatad  on  her  stem  in  lieu  of  the  name  of  the  port  preTiously 
appearing  thereon  (/). 

Under  this  head  are  classed  in  the  statute  a  yariety  of  regulations 
respecting  the  inspection  of  registry  books — ^the  application  of  fees — 
the  indemnities  and  duties  of  registrars  in  exceptional  cases — ^provision 
for  cases  of  infancy  and  incapacity — ^the  ^rant  oi  passes  for  unregistered 
ships  in  special  circumstances — the  liability  to  penalties  of  persons 
interested  otherwise  than  as  mortgagees  in  ships,  though  not  registered 
as  owners — the  offence  of  forging  or  fraudulently  altering  any  book  or 
docimient,  or  entries  and  endorsements  on  them — ^the  admission  in  evi- 
dence of  documents,  and  of  examined  or  certified  copies  of  them — and 
the  national  character  of  ships — most  of  which*  are  now  for  the  first 
time  enacted  (gr). 

Among  these  the  more  noticeable  are  the  following : — 

Any  declaration  or  thing  required  by  the  Act  to  be  made  or  done 
by  a  person  interested  in  a  ship,  which  he  is  incapable,  by  reason  of 
infkncy,  lunacy,  or  other  inabiUty,  from  making  or  doing,  may  be 
made  or  done  oy  his  guardian  or  committee ;  or,  if  there  be  no  guar- 
dian or  committee,  by  any  person  appointed  by  any  Court  having 
jurisdiction  in  respect  of  the  property  of  incapable  persons  (A). 

Persons  beneficially  interested  in  ships  otherwise  than  as  mort- 
gagees, although  not  registered  as  owners,  are  declared  liable,  sepa- 
rately or  jointly  with  the  registered  owners,  to  all  pecuniary  penalties 
enforced  by  this  Act,  or  any  other  Act,  on  the  owners  of  ships  or 
shares  therein  (t). 

No  officer  of  Customs  shall  grant  a  clearance  or  transire  for  any 
ship  imtil  the  master  has  declared  to  such  officer  the  name  of  the 
nation  to  which  he  claims  that  she  belongs,  and  such  officer  shall 
thereupon  inscribe  such  name  on  the  clearance  or  trarmre(k). 

If  any  pefson  uses  the  British  fla^  and  assumes  the  British  national 
character  on  board  any  ship,  own^  in  whole  or  in  part  by  any  per- 
sons not  entitled  by  law  to  own  British  ships,  for  the  purpose  of 
making  such  ship  appear  to  be  a  British  ship,  unless  such  assumption  has 
been  made  to  escape  capture  by  an  enemy,  or  by  a  foreign  ship  of 
war  in  exercise  of  some  oelligerent  right,  such  wiip  shall  be  forfeited 
to  her  Majesty  (J). 

'    The  doing  or  permitting  of  anything,  or  the  carrying  or  permitting 
*  to  be  carried  any  papers  or  documents,  with  intent  to  conceal  the 

m     •  9  -  I  ■ .  ■     p 

(f)  See.  90.  (h)  Sec.  99.  (4)  8ec  102, 

(j)  Seal.  9fi-108.         (•)  Sec.  100.  (0  Sec  X08. 
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*  British  character  of  a  ship  from  persons  entitled  by  British  law  to 
inquire  into  the  same^  or  the  fraudulent  assumption  of  a  foreign 
character,  with  intent  to  deceive  anj  such  person,  will  subiect  me 
ship  to  forfeiture,  and  render  the  master,  if  pnvj  to  the  commission  of 
such  an  offence,  guilty  of  a  misdemeanor. 

The  like  forfeiture  attaches  to  the  acquisition,  by  any  unqualified 
person  (except  in  the  case  of  transmitted  interests),  of  any  interest, 
legal  or  beneficial,  in  a  ship  using  a  British  fiag,  and  assuming  the 
British  character  (m). 

Whenever  it  is  declared  by  this  Act  that  a  ship  belonging  to  any 
person  or  body  corporate.  Qualified,  according  to  this  Act,  to  be  the 
owner  of  British  ships,  shall  not  be  recognised  as  a  British  ship,  such 
ship  shall  not  be  entitled  to  any  benefits,  privileges,  advantages,  or 
protection,  usually  enjoyed  by  British  ships,  and  snail  not  be  entitled 
to  use  the  British  flag,  or  assume  the  British  national  character ;  but 
so  far  as  regards  the  payment  of  dues,  the  liability  to  fines  and  penal- 
ties, and  the  punishment  of  offences  committed  on  board  such  ship,  or 
by  any  persons  belonging  to  her,  such  ship  shall  be  dealt  with  in  all 
respects  as  if  she  were  a  recognised  British  ship  (n). 

10.  Evidence  of  Declarations  and  of  Books  of  Registry. 

Every  register  of,  or  declaration  made  in  respect  of,  any  British 
ship,  may  be  proved  in  any  Court  of  Justice,  or  before  any  person 
having  by  law,  or  by  consent  of  parties,  authority  to  receive  evidence, 
either  by  the  proauction  of  the  original,  or  by  an  examined  copy 
thereof;  or  by  a  copy  thereof,  purporting  to  be  certified  under  tne 
hand  of  the  registrar,  or  other  person  naving  the  charge  of  the 
orimnal,  which  certified  copies  he  is  required  to  furnish  to  any  person 
applying  at  a  reasonable  time  for  the  same;  and  every  such  register,  or 
copy  of  a  regi8ter,and  also  every  certificateof  registry  of  any  British  ship, 
purporting  to  be  signed  by  the  registrar,  or  other  proper  oflScers,  shall 
be  received  in  evidence  as  primd  fade  proof  of  all  ihe  matters  con- 
tained or  recited  in  such  register,  when  the  register  or  such  copy  is 
produced,  and  of  all  matters  contained  in  or  endorsed  on  such  certifi- 
cate of  registry,  and  purporting  to  be  authenticated  by  the  signature 
of  a  registrar,  when  such  certificate  is  produced  (o). 

The  wording  of  this  section,  it  will  be  observed,  differs  materially 
from  that  of  the  forty-third  section  of  the  8  &  9  Vict  c.  89,  by  whicn 
copies  of  documents,  on  being  proved  to  be  such,  were  made  evidence 
"  as  fully  and  to  all  intents  ana  purposes  as  such  original,  if  produced, 

*  could  or  might  legally  be  admittea  or  received  in  evidence   (p). 
Wherever  the  title  to  the  ship  comes  strictly  and  properly  into 

question,  no  claim  can  be  received  in  opposition  to  the  modes  of  con- 
veyance required  by  the  statutes  (^).     But  there  are  many  cases  in 

(m)  Sec.  108.  235 ;  and  see  McCalmont  o.  Rankin,  in  wludi 

(n)  Sec.  106.  Lord  St.  Leonards,  after  a  ship  had  fraadn- 

(o)  Sec.  107.  lently,  bat  with  observance  of  the  provisicms 

Cp)  And  see  14  &  15  Vict  o.  99,  s.  112.  of  the  Act,  been  transferred  to  Uie  dekn- 

(q)  Follett  V,  Delany,  2  De  Gex  &  8m.  dant»  reftised  to  displace  his  title  to  it,  or  to 
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which  the  possession  of  property,  and  acts  of  ownership  exercised 
upon  it,  fiirnish  presumptive  eridence  of  a  title  to  it ;  and  some  also, 
in  which  the  possession  alone  is  suiBcient  to  maintain  an  action, 
although  the  le^  title  may  be  outstanding  in  another. 

And  it  has  been  held  that  a  British  ship  does  not,  as  to  these  points, 
differ  f5rom  any  other  sort  of  property  (r). 

Thus,  in  the  action  (s)  on  a  policy  of  insurance  effected  upon  the  ship 
Chesterfield,  while  absent  on  a  foreign  voyage,  wherein  the  interest  in 
the  ship  was  alleged  to  be  in  Bobertson  and  Walker,  and  in  which  it 
became  a  question  whether  that  allegation  was  sustained  upon  the 
evidence  given  in  the  cause,  the  learned  Chief  Justice  of  the  King's 
Bench  (Lord  Ellenboroxtgh),  in  delivering  the  opinion  of  the  Court  on 
this  point,  expressed  himself  as  follows :  ^^  As  to  the  first  point  made 
in  tms  case  on  the  part  of  the  defendant — viz.  that  the  ownership 
allied  was  not  sufficiently  proved — it  was  proved  by  the  captain 
(Brooks)  in  the  ordinary  way,  that  the  owners,  by  whom,  as  such,  he 
was  appointed  and  employ^,  were  the  persons  in  whom  the  owner- 
ship is  oy  the  declaration  averred  to  be ;  and  though  it  afterwards 
appeared  by  his  answers,  on  cross-examination,  that  the  ownership 
was  derived  to  those  persons  imder  a  bill  of  sale,  executed  by  himself, 
as  attorney  to  one  Lawrence  WtUiamSy  the  former  owner,  it  did  not  on 
that  account  become  necessary  for  the  plaintiffs  to  produce  that  bill  of 
sale,  or  the  ship's  register,  or  to  give  any  further  proof  of  such  their 
property ;  the  mere  fact  of  their  possession  as  owners  being  sufficient 
primd  faeie  evidence  of  ownership,  without  the  aid  of  any  documen- 
tary proof  of  title-deeds  on  the  subject,  until  such  further  evidence 
shul  be  rendered  necessary,  in  support  of  the  primd  facie  case  of 
ownership  which  they  made  in  consequence  of  the  adduction  of  some 
contrary  proof  on  the  other  side.  No  such  contrary  proof  was,  how- 
ever, in  this  case,  given  on  the  part  of  the  defendant  For  the  prior 
register,  in  the  name  of  Lawrence  Williams,  as  owner  in  1799,  and  a 
sobsequent  roister  to  the  same  person,  upon  a  sale  at  the  Cape,  in 
1802,  under  a  decree  of  the  Court  of  Vice- Admiralty,  and  which 
were  given  in  evidence  by  the  defendant,  were  perfectly  consistent 
with  a  title  in  other  persons  in  the  meantime,  agreeable  to  the  aver- 
m^it  in  the  declaration." 

Again,  in  an  action  of  trover,  brought  for  divers  quantities  of 
timber,  wood,  and  materials,  it  appeared  at  the  trial  that  the  ship 
Spring,  with  the  cargo,  belonging  to  a  merchant  in  London,  was 
stranded  on  the  coast  oi  Norfolk.  He  went  thither  and  saved  the 
cargo,  and  afterwards  sold  the  vessel  as  she  lay,  being  then  a  com- 
plete hull,  to  the  plaintiff  for  600^.,  which  the  plaintiff  paid  him. 
He  sold  her  as  a  ship,  but  the  transfer  was  not  made  in  the  way 

tibe  proceeds  of  its  sale,  in  fiivonr  of  one  who  («)  Robertson  and  Another  v.  French,  4 

had  made  adTsnoes  <»i  the  fiuth  of  its  con-  East*  130.    Sheriff  v,  Cadell,  2  Esp.  617. 

aignment  to  him,  and  of  a  power  of  attorney  Andsee,  to  the  same  effect,  Amery  o.Roffers, 

to  sell  it  and  its  cargo.— 21  L.T.I.  SHarel.  1  Esp.  207;  Thomas  and  Others  tr:  Foy to,  6 

(r)  Ex  parte  cSene,  in  Admiralty  Qoart,  Esp.  N.  P.  C.  88 ;   Bickman  v.  Garstain, 

agiUnst  an  onregistered  part-owner,  1  Dod-  5  B.  &  AdoL  654. 
800,290. 
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required  by  the  statatee.  The  plaintiff  emplc^^  seyeral  men  for 
Bome  days  in  endeayonrinff  to  get  the  ship  off,  and  superintended 
their  exertions,  and  consicferable  hopes  of  success  were  entertained 
for  a  time ;  but  in  the  end  the  ship  went  to  pieces.  The  plaintiff,  by 
his  acents,  th^i  endeavoured  to  preserve  the  wreck.  Some  pieces 
floated  away  and  drifted  on  the  farm  of  the  defendant,  who  collected 
them  together,  broke  up  part  in  an  unskilful  and  injurious  manner, 
and  reftised  to  deliver  them  up  to  the  plaintiff's  agent,  who  demanded 
them  o£  him*  The  cause  was  tried  TOfore  Lord  Chief  Justice  Mcom- 
field;  and  the  plaintiff  was  nonsuited,  on  the  ground  of  want  of 
title,  from  the  imperfection  in  the  mode  of  transferring  the  property 
from  the  merchant  to  him.  The  cause  was  afterwards  Drought  before 
the  Court  of  Common  Pleas  for  consideration,  and  after  argument,  the 
Chief  Justice  and  the  two  other  Judges  (<)  present,  agreed  in  opinion 
that  the  plaintiff  ought  to  have  recovered.  The  ground  of  the 
decision  was,  that  the  plaintiff  was  in  the  actual  possession,  and  the 
defendant  a  mere  wronodoer,  without  any  colour  of  title;  and  that 
although  the  plaintiff  had  failed  to  establish  a  complete  title  on 
account  of  the  want  of  compliance  with  these  statutes,  yet  he  claimed 
under  one  who  had  a  perfect  title,  and  who  was  not  now  contesting 
the  matter,  and  he  had  the  possession  a^rainst  those  who  wrongfully 
interfered  without  colour  of  ri^ht;  and  his  situation  was  compared 
to  that  of  an  agister,  carrier,  ractor,  and  other  bailees,  whose  title 
a  mere  wroncdoer  is  not  allowed  by  law  to  dispute.  A  new  trial 
was  accordingly  directed,  and  the  plaintiff  ultimate^  succeeded  in  the 
cause  (u). 

It  was  the  practice  for  a  considerable  time  to  produce  the  register 
from  the  Customhouse  at  trials  at  Niti  Prius  as  a  proof  of  title,  and 
the  proof  was  received  without  question  or  objection.  In  one  case, 
indeed.  Lord  EU&nborough  received  the  register  as  primd  faeie 
evidence  of  ownership,  in  an  action  brought  for  stores  supplied  to  a 
ship;  declaring,  however,  that  he  would  admit  contrary  evidence  on 
the  part  of  any  of  the  defendants,  to  show  that  they  had  not  assented 
to  their  names  being  placed  on  the  register  (to).  But  this  matter  having 
in  other  causes  been  brought  before  the  Courts  at  Westminster,  it  has 
been  held  that  the  register  alone  does  not  fiimish  even  primA  faci$ 
evidence  to  ckaras  a  person  as  owner  of  a  ship,  in  a  suit  between 
private  individuals  (4?).  And  that  an  entry  in  the  register  book  that  a 
oertificate  of  registry  was  granted  on  the  affidavit  of  the  defendant 
that  he  was  the  owner,  wiuout  calling  any  one  who  had  seen  the 
affidavit  and  knew  it  to  have  been  made  by  the  defendant,  was  not 
sufficient  for  that  purpose  (y).  Such  an  use  of  the  register  was  cer* 
tainly  not  in  the  contemplation  of  the  Legislature ;  and  it  is  obviously 
possible,  although  not  very  likely  to  happen,  Uiat  the  name  of  a 

person  may  be  placed  on  the  register  without  his  assent     A  bill  of 

— — *—       ■  ^  -.  -     ■  .    ^        ^  _  .   _^       ^  ^^ 

(0  Mr.JioilioeLawTeiieeaadMr.  Jostioe  {s)  Fncer  v,  Hopkins  and  Another,  2 

Chambre.  Tatmt.  5 ;  Smith  v,  Foge,  the  younger,  8 

(u)  Sutton  V.  Buck,  2  Taunt.  802.  Camp.  466;  and  Recuase  v.  Mjers,  Id.  475. 

(w)  Stokes  V,  Came  and  Others,  2  Camfr.  See  Uands  v.  Thomas,  5  M.  &  8.  244. 

Rep.  at  N.  P.  889.  (y)  Teed  v.  Martin,  4  Camp.  90. 


sale  dnlj  and  formallj  exeeated  bj  an  apparent  vendor,  bat  not 
accepted  by  tbe  intended  pnrchaser,  will  not  transfer  the  property  to 
him,  and  ccmaeqnently  is  not  evidence  to  charge  him,  unless  it  appears 
to  have  be^i  aco^ted  by  him(^) ;  neither  is  the  affidavit  made  by  a 
third  person,  in  oraer  to  obtain  a  register,  to  be  received  in  evidence 
againat  the  parties  named  in  it,  withont  some  proof  of  their  adoption 
iind  assent :  d  fortiori,  a  part-owner,  who  to  an  action  brought  a^^sdnst 
hims^  has  pleaded  in  abatement  that  there  are  other  part-owners  who 
OBght  to  b.  ^oiiwd  with  him  in  the  suit,  caniKrt  attain  his  plea  by  the 
bare  production  of  a  r^^ister  contaimng  their  names  (a).  An  action 
was  bron^it  against  three  persons  of  the  names  of  Humble,  &  HoUand, 
and  Wiihcmm,  to  recover  the  price  of  a  quantity  of  rope,  ftimished  by 
the  plaintiflh  at  Liverpool,  in  tne  month  of  Ja/nuofry,  1810,  jfbr  the  use 
of  the  ship  Susannah.  HoUand  and  WilUame  had  become  bankrupts ; 
and  the  question  was,  whether  Humble  was  liable.  The  order  was 
given  in  the  name  of  the  owner*  of  the  Sueamnah,  by  the  clerk  of  a 
mercantile  house  at  Liverpool,  trading  under  the  firm  of  &  Holland 
Sf  Cok  In  order  to  charge  the  defendant  Humble  as  a  part-owner,  the 
defendants  produced  the  following  documentary  evidence : — 1.  Certi- 
ficate of  registry  at  Liverpool,  dated  the  8th  of  June,  1808,  naming 
j8L  Holland,  the  aeftndant  Humble,  and  one  Strickland,  as  part-owners, 
which  i^vpeared  to  have  been  granted  upon  the  affidavit  of  Holland 
and  J^rwIdaifuL  S.  An  endorsement  on  the  certificate,  dated  the 
14th  of  June,  1806,  importing  that  StrieUemd  had  sold  his  interest  to 
HoUmnd  and  Humble.  8.  Another  endorsement,  dated  the  21st  of 
Nov0mber,  1809,  recording  a  transfer  of  a  moiety  as  made  by  Humble 
and  Holland  to  die  defeMant  WiUienne,  on  the  7th  of  Ociooer  in  that 
year,  while  the  ship  was  at  sea,  and  which  was  signed  by  Holland,  as 
attorney  for  Humble  (6).  4,  Another  endorsement  on  the  certificate, 
dated  tne  7th  of  March,  1811,  importing  a  transfer  of  the  whole  by  the 
assignees  of  Holland  and  WilUame,  then  bankrupts,  and  by  Humble  to 
other  persons :  this  was  rigned  by  Humble.  It  will  be  observed  of 
these  aocuments,  that  the  three  first  might  have  been  made  without 
the  knowledge  or  privity  of  Humble,  and  therefoi'e,  according  to  the 
fbregcdng  cases,  were  not  evidence  to  charge  him ;  and  that  the  last 
was  made  long  after  the  sale  of  the  goods,  and  therefore  could  not 
have  given  any  information  to  the  sellers  at  the  time  of  the  sale,  if 
tiiey  had  then  resorted  to  the  Oustom-honse  in  order  to  learn  the 
names  of  the  owners  of  the  ship.  On  the  part  of  the  defendant  it 
was  shown,  that  he  had  at  a  former  period  been  in  partnership  with 
Holland  at  Liverpool,  under  the  firm  of  Humble  and  Holland,  and 
they  had  sold  the  ship  to  a  person  of  the  name  of  Khmeard,  who  sent 
her  to  sea— 4>ut  this  sale  was  not  noticed  at  the  Custom-house ;  that  in 
Deeemher,  1806,  the  partnership  tA Humble  and  Holland  was  dissolved, 
and  Hottand  enterea  into  a  new  partnership  with  WiHiame,  under 


(«)  Tmkler  v,  Walpole,   14  Eaat,  226.  (f)  Thii  was  probably  intended  to  convey 

Cooper  and  Another  «.  Soaih  and  OChv^  ^m  wliote  of  Hnmble't  interest,  and  was 

4Ttont.802.  dRMPB  ost  fai  this  fionii  by  miftake. 

(a)  Flower  9.  Toong,  8  Camp.  240. 
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the  firm  of  Samuel  Holland  8f  Co.  The  name  of  the  new  firm  was 
painted  on  the  coimting-house,  and  the  business  of  winding  up  the 
concerns  of  the  old  partnership  was  removed  to  another  place. 
Holland  and  WiUiame  repurchased  the  ship  of  Kinneard;  and  on  her 
return  from  the  voyage  on  which  he  had  sent  her,  they  fitted  her  out 
in  January y  1810,  when  the  goods  in  question  were  furnished.  Upon 
these  facts,  considered  without  regard  to  the  operation  of  these  Acts 
of  Parliament,  it  will  be  obvious,  that  Humble  was  not  interested  in 
the  ship  at  the  time  when  the  goods  were  ordered,  and  was  not  one 
of  the  persons  who  gave  the  order,  or  who  were  intended  to  be 
benefited  by  the  suppUes  that  the  plaintifis  had  Punished;  so  that^ 
if  he  were  chargeable  for  these  goods,  he  could  be  chargeable  only 
under  the  evidence  of  the  certificate  and  its  endorsements :  and  the 
Court  held  that  he  was  not  chargeable  (c). 

It  may  be  observed,  that  in  all  these  cases  the  evidence  was  ofiered 
against  a  person  in  order  to  charge  him;  it  hasi  also  been  decided, 
that  the  register  is  not  evidence  in  favour  of  a  party  producing  it  as 
the  proof  of  title  to  sustain  the  allegation  of  interest  in  an  action  on  a 
policy  of  insurance  on  a  ship  (d). 

From  these  cases  it  appears  that  under  the  former  statute  it  might 
often  be  necessary  to  prove  that  the  declaration  made  to  obtain  registry 
of  a  ship  was  actually  made  by  the  person  therein  named  as  the 
deponent,  and  consequently  it  might  sometimes  happen  that  the  pro- 
duction of  a  copy  would  be  insufficient  for  the  purpose  mtended,  notwith- 
standing the  enactment  of  the  statute,  for  tne  statute  made  the  copy 
evidence  in  those  cases  only  where  the  original,  if  produced,  woidd 
be  evidence ;  and  it  has  happened  that  the  production  of  the  original, 
without  proof  of  the  signature^  has  been  ineffectual. 

11.  Offence  of  Forging  or  FrauderMy  altering  Documents,  and  of 

maJdng  False  Declarations. 

•Any  person  who  forges  or  assists  in  forging  or  fraudulently 
alteiing  any  register  book,  certificate  of  surveyor,  certificate  of 
registry,  declaration  of  ownership,  bill  of  sale,  instrument  of  mortgage, 
certificate  of  mortgage  or  sale,  or  any  entry  or  endorsement  required 
by  the  second  part  of  the  Act,  is  guilty  of  felony.  Any  person 
who  wilfully  makes  a  false  declaration  touching  the  qualification  of 
himself,  or  of  others,  to  own  British  ships,  or  snares  therein,  is  guilty 
of  a  misdemeanor,  and  the  ship  or  snare  of  the  declarant,  to  the 
extent  of  his  interest,  and  the  interest  of  any  parties  on  behalf  of 
whom  such  false  declaration  is  made  (unless  it  is  shown  to  have  been 
made  without  their  authority),  is  forfeited  to  her  Majesty  (e\  And 
any  person  who,  in  any  declaration  made  in  the  presence  of  or  pro- 
*duced  to  any  registrar  of  shipping,  in  pursuance  of  the  second  part  of 


(c)  MaclTer  and  Another  v.  Humble  and  Others,  16  East,  169. 

SPirie  and  Another  v,  Anderson  and  Another,  4  Tappt*  6$2« 
Sec.  103. 
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*  the  17  &  18  Vict  c.  104,  or  in  any  documents  or  other  evidence 
produced  to  such  registrars,  wilfully  makes  or  assists  in  making,  or 
procures  to  be  made,  any  false  statement  concerning  the  title  to,  or 
the  ownership  of,  or  the  interests  existing  in  atiy  ship,  or  any  share 
in  any  ship,  or  utters,  produces,  or  makes  use  of  any  declaration 
or  document  containing  any  such  felse  statement,  knowing  it  to 
be  false,  is  guilty  of  a  misdemeanor  (/)• 

The  r^istry  of  Indian  ships  continues,  under  an  express  saving- 
clause,  to  be  regulated  by  the  3  &  4  Vict  c.  56,  and  by  the  proclama- 
tion of  the  Governor-general  in  Council,  made  in  pursuance  of  that 
♦Act((7> 


{/)  And  see,  m  to  the  puniibmeiit  of  miBdemeanorg  under  thii  Act  and  the  i^lica- 
tion  ii  penalties  of  the  Act,  "Legal  Procednre,  Part  X." 
(s)  See  Appendix,  and  Wilkinson  on  Shipping,  p.  240;  and  17  &  18  Vict.  c.  104^  s.  106. 
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CHAPTER  IIL 


OF  FABIVOWMSBS  Of   SHIPS;  AND  H£B£IK, 

(Sa)  1.  Of  Hmr  legal  relatUm  to  each  oiher  cu  TtmmU  in  Commm,  or  o$  Fartneri  and 
Joint*  TenanU^ 

2.  SeguloHont/or  (he  enjoyment  qfihew  Conmon  Property  in  case  qf  dieagreemen^^ 

hy  the  I/Owe  of  Foreign  States, 

3.  Jwiediction  exercised  for  that  object  hg  the  Sigh  Court  ofAdmraltg  in  England. 
4«  Fower  of  one  Part-owner  to  bind  the  athere  hg  his  Contracts.    Qfflce  and  Autho' 

ritg  of  Ship's  JSushand. 

5.  Adjustment  of  the  Interests  cf  Part-owners  on  Bankruptcy  (f  one  of  them. 

6.  Ship's  Accounts,  how  adjusted  between  Part' owners  at  law  and  in  equity^ 

7.  Interest  of  Part-owners  as  to  Strangen.     Who  should  be  joined  as  Plaintiffk  and 

Defendauts. 

8.  Extent  qf  Liability  of  each  Part-owner  for  Supplies  and  Bepairs, 

1.  A  SHIP  is  usually  conveyed  by  bill  of  sale,  or  some  writing  of 
that  nature,  to  different  persons,  in  several  and  distinct  shares,  and 
consequently  the  several  part-owners  thereby  become  tenants  in 
common  with  each  other  of  their  respective  shares ;  each  having  a 
distinct,  although  undivided  interest  in  the  whole ;  and  upon  the  death 
of  any  one,  his  share  goes  to  his  own  personal  representatives,  and  does 
not  accrue  to  the  others  by  survivorship  (a).  It  is  proposed  to  con- 
sider the  nature  of  their  mterest,  Jirst,  with  relation  to  each  other; 
and,  secondly y  with  relation  to  strangers. 

2.  First,  A  personal  chattel,  vested  in  several  distinct  proprietors, 
cannot  possibly  be  enjoyed  advantageously  by  all,  without  a  conunon 
consent  and  agreement  among  them.  To  regulate  their  enjoyment  in 
case  of  disagreement  is  one  of  the  hardest  tasks  of  legislation ;  and  it 
is  not  without  wisdom  that  the  law  of  England  in  general  declines 
to  interfere  in  their  disputes,  leaving  it  to  themselves  either  to  enjoy 
their  common  property  bj^    agreement,  or  to  suffer  it  to  remain 


(a)  This  is  the  most  usual  practice.  If 
the  interests  are  not  severed  and  distin- 
guished in  this  way,  but  the  entire  ship  is 
granted  to  a  numb^  of  persons  generally,  it 
IS  apprehended  they  become  joint-tenants  at 
law ;  and  that  the  ruiejus  acerescendi  inter 
mercatores  locum  non  habet,  which  is  appli- 
cable to  a  ship,  is  to  be  enforced  only  in  a 
Court  of  Equity. 

♦  Judge  Story  (Amer.  edit.  p.  68)  says 
that  this  note  was  not  written  by  the  author, 
but  by  the  editor  of  the  fifth  ecfition  of  this 
work ;  but  the  learned  Judge  is  mistaken : 
there  is  no  doubt  that  the  doctrine  in  the 
note  carries  with  it  the  weight  of  the  late 
Chief  Justice's  authority. 

In  the  text  of  the  three  first  editions  of 
this  Treatise  it  was  stated,  without  qualifica- 
tion, that  "The  several  part-owners  are 


tenants  in  common  with  each  other  of  their 
respective  shares,"  In  the  fourth  edition, 
prepared  by  the  author,  the  text  was  altered 
as  it  now  stands,  and  the  note  in  questitm 
first  appeared.  No  change  was  made  in 
either  by  the  noble  and  learned  editor  of 
the  fifth  edition.  See  upon  this  subject 
Kent's  Commentaries  on  Commexpal  and 
Maritime  Law,  Edinb.  edition,  p.  82 ;  also 
Smith's  Compendium  of  Mercantile  Law, 
pp.  160,  174;  Wilkinson  on  Shipping,  p. 
182.  See  also  Luke  v,  Gibson,  1  Abr.  Eq. 
290;  Jeffreys  v.  Small,  1  Vem.  217;  3  P. 
Wms.  158 ;  and  the  elaborate  judgments  of 
the  American  Judges,  4  Johns.  Ch.  R. 
522;  20  Johns.  K.  611,  615.  See  also 
post,  ch.  3.  s.  4;  Buckley  v.  Barber,  6  Ex. 
164 ;  and  Story  on  Rirtnership,  tit.  Part- 
owners." 
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unoi^oyedj  or  perish  bj  their  dlssensicm^  as  the  best  method  of  forcing 
them  to  a  common  consent  for  their  common  benefit  But  of  ships, 
**  which  are  built  to  plough  the  sea,  and  not  to  lie  by  the  walls," 
commercial  nations  consider  the  actual  employment  as  a  matter,  not 
merely  of  private  advantage  to  their  owners,  but  of  public  benefit  to 
the  state,  and  therefore  have  laid  down  certain  positive  rules  in  order 
to  &vour  this  employment,  ^d  to  prevent  the  obstinacy  of  some  of 
the  part-owners  nom  condemning  the  ship  to  rot  in  idleness.  It 
sometimes  haiq>ens  that  several  persons  become  part-owners  in  a  ship 
under  a  fixed  compact  and  settled  agreement  among  them  for  the 
employment  of  it,  or  that  by  common  consent  they  delegate  the 
management  of  their  common  concern  to  one  of  them,  who,  by  a  very 
intel^gible  figure  of  speech,  is  called  the  husband  of  the  ship.  Nothing 
is  then  left  for  the  law  of  the  state  but  to  enforce  the  compact  and 
agreement  of  the  parties,  according  to  its  own  mode  of  administering 
justice  in  analogous  cases.  It  is  only  when  the  enjojment  of  the 
property  has  not  been  thus  settled  by  the  parties  that  it  becomes 
necessary  to  inquire  what  mode  the  law  of  the  country  has  pre* 
scribed  for  the  regulation  of  it.  Some  foreign  writers  (6)  on 
maritime  law  have  laid  it  down  as  a  rule,  that  if  a  ship  is  in  need  of 
repair,  and  one  part*>owner  is  willing  to  repair  it,  and  another 
unwilling,  he  who  is  willing  ma;y'  repair  it  at  their  common  expense; 
and  if  the  other  will  not  pay  lus  quota  within  four  months,  he  shall 
lose  his  share  in  the  ship ;  and  they  found  their  doctrine  upon  a 
passa^  in  the  Digest  (c),  m  which  the  same  opinion  is  deliverea  with 
rogam  to  the  repairs  of  a  house.  But  I  do  not  find  this  rule  adopted 
in  practice  in  any  country,  and  in  case  of  the  poverty  of  the  party  it 
would  be  extremely  cruel. 

The  ordinances  of  Oleron  and  Wisbuy  are  silent  on  this  subject  of 
disagreement  among  part-owners  as  to  the  employment  of  a  ship.  By 
the  ordinance  of  the  JTanss  Toions  {d\  if  the  owners  disagree  as  to  the 
fireighting  of  the  ship,  the  most  voices  shall  carry  it,  and  yet  the  master 
may  take  money  on  bottomry  for  those  who  will  not  contribute  their 
part  to  the  ouuit  The  French  ordinance  {e)  directs,  that  in  all  cases 
which  concern  the  common  interest  of  the  owners,  the  opinion  of  the 
majority  in  value  shall  be  followed,  and  this  is  still  the  law  in  that 
country  (/).      The  ordinance  of  RoUerdam  (g)  gives  power  to  a 


(h)  Straocha  de  Nav.  Pars  2,  Num.  8.  (e)  LW.  2,  tit.  8.    Des  Propri^ires,  art. 

Tile    author   cites  two   o^en,  who    had  6.    See  the  Commentary  of  VaUn ;  see  alao 

written  before  him,  and  ia  as  oaoal  cited  in  Pardesiua,  Coiirs  de  Droit  Commercial,  art. 

hia  torn  by  Roocos  and  others,  who  have  621. 

written  after  Mm.    In  the  same  passage  he  (/)  En  g^nirtd  on  pent  dire  que  le  choix 

?ery  gravely  tells  ns  that  ships  often  want  dn  cafdtaine  et  det  gna  de  Feqnipage  ks 

lepidzs,  and  aa  mvily  dtes  the  Digeat  to  engagemeou  envera  eox,  Ut  redaction  des 

prove  his  propoolion.  instructions  k  suivre  pendant  la  travers^  la 

(c\  Dig.  17, 2»  52, 10.  location,  le  radoub  et  Tarmement  dn  nayire 

(a)  A^.  59.    I  have  followed  the  trans-  sont  dea  operations  que  la  roiyorit^  ..P^^ 

laiaon  fO^ok  in  Malyne.   The  words  as  given  d^der  malgr^  la  minority. — Coiirs  de  Droit 

in  the  Us  et  Contom^  de  la  Mer  are,  "  Le  Commercial,  art.  621. 
pins  de  trois  remportera  sur  les  antres,"  (^)  Art  172. 2  Magens,  108.    See  also  on 

which  Cleirac  interprets  to  mean  three  more  this  point  Weskett  6n  Insurance,  tit.  Bot- 

.on  ope  side  than  on  tbo  other*  tomry,  sects.  8  &  4. 
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majoritr  possessed  of  above  half  the  ship  to  let  it  out  on  freight,  and  to 
bind  all  the  part-owners  thereby,  and  to  raise  money  for  the  outfit^ 
either  by  Wwing  it  on  bottoi^,  or  b^  disbnrsing^for  the  shares 
of  the  other  owners,  who  appear  unwilling  to  contribute  after  due 
notice.  And  the  same  ordinance  (A)  even  authorizes  the  owners  of 
above  half  the  ship  to  sell  it  for  the  general  account 

3.  The  law  of  this  country  appears  to  possess  an  important  advan- 
tage over  all  the  ordinances  that  have  been  cited ;  because,  while  it 
authorizes  the  majoritj  in  value  to  employ  the  ship  ^^upon  any  pro- 
bable design,''  it  takes  care  to  secure  the  interest  of  the  dissentient 
minority  from  being  lost  in  the  employment  of  which  they  disapprove. 
And  for  this  purpose  it  has  been  the  practice  of  the  Court  of 
Admiralty,  from  very  remote  times,  to  take  a  stipulation  from  those 
who  desire  to  send  the  ship  on  a  voyage,  in  a  sum  equal  to  the  value 
of  the  shares  of  those  who  disapprove  of  Ihe  adventure,  either  to  bring 
back  and  restore  to  them  the  snip,  or  to  pay  them  the  value  of  their 
shares  (t).  When  this  is  done,  the  dissentient  part-owners  bear  no 
portion  of  the  expenses  of  the  outfit,  and  are  not  entitled  to  a  share  in 
the  profits  of  the  undertaking ;  but  the  ship  sails  wholly  at  the  charge 
and  risk,  and  for  the  profit  of  the  others  (A;).  This  security  may  be 
taken  upon  a  warrant  obtained  by  the  minority  to  arrest  the  ship,  and 
it  is  incumbent  on  the  minority  to  have  recourse  to  such  proceeding 
as  the  best  means  of  protecting  their  interest ;  or,  if  they  forbear  to  do 
BO,  at  all  events  they  should  expressly  notify  their  dissent  to  the  others, 
and,  if  possible,  to  the  merchants  also  who  freight  the  ship ;  for  it  has 
been  decided  (Z),  that  one  part-owner  cannot  recover  damages  against 
another  by  an  action  at  law  upon  a  charge  of  fraudulently  and  deceit- 
fully sending  the  ship  to  foreign  parts,  where  she  was  lost  And  it 
has  also  been  decided  in  the  Q)urt  of  Chancery,  that  one  part-owner 
cannot  have  redress  in  equity  against  another  for  the  loss  of  a  ship  sent 
to  sea  without  his  assent  Tm).  These  decisions  are  consonant  to  the 
general  rule  of  law,  that  where  one  tenant  in  common  does  not  destroy 
the  common  property,  but  only  takes  it  out  of  the  possession  of  another, 
and  carries  it  away,  no  action  lies  against  him ;  but  if  he  destroys  the 
common  property,  he  is  liable  to  be  sued  by  his  companion.  And  in  a 
case  tried  before  Chief  Justice  King,  wherein  it  appeared  that  one 
part-owner  had  forcibly  taken  a  ship  out  of  the  possession  of  another, 
secreted  it,  and  changed  its  name ;  and  that  it  afterwards  came  into 
the  possession  of  a  third  person,  who  sent  it  to  Antigua,  where  it  was 
sunk  and  lost;  the  Chief  Justice  left  it  to  the  jury  to  say,  under  all 
the  circumstances  of  the  case,  whether  it  was  not  a  destruction  of  the 
ship  by  the  means  of  the  defendant ;  and  they  finding  it  to  be  so,  the 
pJamtiff  recovered  the  value  of  his  share.  The  Court  of  Common 
Pleas  afterwards  approved  of  the  direction  of  the  Chief  Justice  (n).     If 

(h)  Art.  171, 2  Magens,  108.  (t)  Graves  v,  Sawoer,  Sir  T.  Baym.  15; 

(i)  Form  of  such  a  secnrify,    ^[ypeiidix.  1  Keb.  88;  and  1  Lev.  29. 

The  Apollo,  1  Hagg.  811 ;  and  lee  pott,  c  8,  r«i)Sta«lle7o.Vrin8on,l Vem.297;  Skin.230. 

B.  8.  (a)  Bamardiston  v.  Chapman    and  An- 

(k)  Anon.  2  Chan.  Ca.  86,  Trin.  T.  82  other,  1  Geo.  1,  Sir  Pd»r  King's  Cans, 

Car.  2;  and  by  HoH,  C.  J.,  In  Boson  tr.  HS.    The  canse  was  twice  tried.    At  the 

Sandford»CBrth.68.  (hnst  trial,  a  verdict  was  ibond  for  the  plain- 
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a  part-owner  expressly  notify  his  dissent,  the  Court  of  Chancery  will 
not  compel  him  to  contribute  to  a  loss  (o).  If  the  minority  happen  to 
have  possession  of  the  ship  and  refuse  to  employ  it,  the  majonty  also 
may  bjr  a  similar  warrant  obtain  possession  ot  it,  and  send  it  to  sea, 
upon  giving  such  security.  In  a  late  case,  where  a  vessel  xmder  arrest 
for  bail  to  tne  amount  of  a  part-owner's  interest  was  removed  by  the 
master,  being  also  a  part-owner,  to  Jersey,  ihe  Court  decreed  an  attach- 
ment against  the  master  and  mate  for  meir  contempt,  and  a  monition 
against  others  to  show  cause  (p). 

It  was,  indeed,  formerly  doubted  in  Westmimter  Hall  whether  this 
practice  of  the  Court  of  Admiralty  was  not  an  tmfounded  assumption 
of  jurisdiction  in  a  matter  not  witnin  its  cognizance — because  arising 
at  home  and  upon  land;  and  in  a  case  before  the  Court  of  Exche* 

auer  (a),  in  the  reign  of  Charles  the  Second,  Chief  Baron  JIale  andf 
iiQ  other  Barons  took  time  to  consider  of  the  point,  and  it  does  not 
appear  that  any  decision  was  then  made  upon  it  In  a  case  which 
came  before  the  Court  of  Bong's  Bench  (r),  very  soon  after  Chief 
Justice  £ro2^  presided  there,  it  was  held  by  that  Court  that  the  practice 
was  unlawfid ;  and  the  Chief  Justice  is  reported  to  have  said,  that  the 
majority  would  not  be  without  remedy,  as  they  might  bring  an  action 
upon  the  case  at  the  common  law  agamst  the  others  for  rerasing  their 
assent,  and  therein  recover  d^unages  equivalent  to  the  profits  wliich 
might  have  been  made  on  the  voyage*  But  the  remedy  thus  proposed 
seems  very  difficult,  on  account  of  the  uncertainty  of  the  pronts  to  be 
made  by  a  voyage,  and  wholly  inadequate  to  the  ends  of  public  policy, 
as  it  leaves  the  ship  imemployed ;  and,  accordingly,  there  are  seveiul 
later  decisions  of  the  Courts  at  Westminster  Hall,  recognising  and  conr 
firming  the  jurisdiction  of  the  Court  of  Admiralty,  ooth  as  to  the 
taking  of  such  security,  and  enforcing  the  performance  of  the  stipula- 
tion upon  the  loss  of  a  ship.  Two  of  these  decisions  took  place  about 
eight  years  after  the  case  which  I  have  last  mentioned,  ana  that  cose 
is  not  quoted  in  the  report  of  either  of  them :  one  in  the  Court  of 
King's  Bench  (s),  but  in  the  absence  of  Chief  Justice  Hok;  the  other 


tiff,  gabject  to  a  case^  which  itated  odIv  the 
title  of  the  parlies,  and  that  the  defendaota 
by  force  took  the  ship  out  of  the  plaintiff's 
possession,  and  carried  it  awaj.  The  case 
was  aigned  at  the  Chambers  of  the  Chief 
Jostiee,  before  him  and  Tracey  and  Dormer, 
justices,  and  a  new  trial  OTderod  by  consent. 
The  trial  mentioned  in  the  text  was  the 
second  trial.  A  third  trial  was  moved  for 
and  refused.  A  fhll  note  of  this  case  is  now 
printed  in  4  East,  121. 

(o)  Horn  v,  Gilpin,  Amb.  255.  In  this 
case  it  was  said,  that  the  ground  of  decision 
mentioned  in  Vernon's  Report  of  Strelley  v. 
Winson,  viz.,  that  recourse  should  have  been 
bad  to  prooee^ngs  in  the  Admiral^,  ismissta- 
ted  there,  and  tl^  the  real  groundof  dednon 
was,  that  the  part-owner  who  complained  had 
not  expressly  dissented;  and  it  appears  by 
Skinner's  Beport,  that  there  bad  been  no  ex- 
press prohilntioii  of  the  voyage  on  his  part. 


(p)  The Petrel,8  Hagff.  299. 

{q)  Justice  V,  Brown,  Hil.  T.  19;  and  20 
Car.  2,  Hardres,  478.  This  was  before  the 
flame  of  jealousy,  that  once  prevailed  in 
Westminster  Hall  against  the  Courts  at 
Doctors'  Commons,  £m1  expired:  Davis  v. 
Jolmston,  4  Sim.  899. 

(r)  Kniffht  v.  Berry,  1  Wm.  &  M.  Carth. 
26;  Comb.  109;  Bep.  temp.  Holt,  647; 
1  Show.  13.  The  three  first  reporters  say,  a 
prohibition  was  g^ranted;  but  from  the 
Beport  in  Shower  (who,  however,  says  he 
did  not  take  the. case),  the  jurisdiction  of 
the  Court  of  Admirall^  seems  to  have  been 
admitted.  This  am)ears  to  be  the  same  case 
as  Kinff  v.  Perry,  3  Salk.  23,  in  the  report 
of  whidi  Chief  Justice  Holt  is  represented 
to  say,  that  the  stipidation  in  qu<»tion  was 
imlawfrd. 

(«)  Lambert  «.  Acretree,  1  Ld.  Baym. 
228;  East  T.  9  Wm.  8.    On  a  motion  for 
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in  the  Court  of  Oommon  Pleas  (f) ;  in  both  of  which  the  authoritv  oif 
the  Court  of  Admiralty  was  acknowledged  Within  a  few  years  after- 
wards, however,  the  same  point  again  came  before  the  Court  of  King's 
Bench  (u)  in  two  other  instances,  at  the  last  of  which  the  Chief  Justice 
is  said  to  have  been  present,  and  the  Court  on  both  occasions  directed 
the  case  to  be  put  into  a  course  of  solemn  decision,  but  nothing  more  is 
reported  to  have  been  done  upon  it  In  the  reign  of  George  the 
Second,  another  application  was  made  to  the  Court  of  King's  Bench  to 
stay  proceedings  instituted  in  the  Court  of  Admiralty,  to  compel 
secunty  to  be  given  before  the  departure  of  a  ship  on  a  "^oT^g,  of 
which  some  of  the  part-owners  disapproved ;  but  tne  Court  of  Kjnff*9 
Bench  refused  to  do  so  {x).  In  the  last  case  (v)  which  I  find  in  the 
books  on  the  subject,  a  part-owner,  possessed  of  a  small  share,  insti- 
*tuted  a  suit  in  the  Court  of  Admiralty  against  the  major  part-owner, 
who  was  also  master,  and  who  insisted  upon  making  a  voyage  with 
the  ship,  praying  that  the  ship  might  be  sold,  or  the  party  have  such 
other  remedy  as  might  be  thought  proper  by  the  Admiralty ;  and  the 
other  applied  to  the  Court  of  King's  Bench  to  prohibit  the  Admiralty 
from  proceeding  in  the  suit ;  but  Chief  Justice  Lee  said,  ^^  I  have  no 
doubt  but  the  Admiralty  has  power  in  this  case  to  compel  a  security, 
and  this  jurisdiction  has  been  allowed  to  that  Court  for  the  public 
good.  Indeed,  the  Admiralty  has  no  jurisdiction  to  compel  a  sale,  and 
if  they  should  do  that,  you  might  have  a  prohibition  after  sentence,  or 
we  may  grant  a  prohibition  against  selling,  or  compelling  the  party 
to  sell  or  to  buy  the  shares  of  others."  This  was  agreed  to  by  the 
whole  Court,  and  the  case  ended  by  prohibiting  the  Court  of  Admiralty 
t»  direct  a  sale,  but  leaving  the  Court  at  liberty  to  compel  security. 
By  this  determination,  the  law  appears  to  have  been  finally  settled ; 
but  the  progress  of  it  may  not  have  been  laninteresting  to  the  learned 
reader. 

It  does  not  appear  that  any  of  the  cases  which  I  have  just  referred 
to  arose  upon  an  equal  division  of  voices  or  interests  in  the  ship;  but 
a  learned  civilian  {z\  who  wrote  towards  the  end  of  the  seventeenth 
century,  having  spoken  of  this  power  of  the  majority,  adds,  that  the 
same  thing  may  also  be  effected  by  the  one  part  only,  in  case  of 
equality  in  partnership;  this  doctrine  is  adapted  by  Mollof/(a),  and  is 
followed  in  the  practice  of  the  Court  of  Admiralty. 

The  Court  of  Admiralty  having  iurisdiction  to  detain  a  vessel,  at 
the  instance  of  one  part-owner,  until  the  others  give  security  to  the 
extent  of  their  shares,  d  fortiorij  it  must  have  such  a  jurisdiction  to 


a  prohibition  to  the  Admiralty  on  a  snit 
there  upon  the  stipulation. 

(0  Blacket  v,  Ansley,  2  Ld.  Kaym.  285 ; 
Trin.  T.  9  W.  8,  upon  the  like  motion  as  the 
last  case. 

(t<)  More  V.  Rowbotham,  6  Mod.  162; 
East.  T.  3  Anne ;  and  De  Qrave  t.  Hedges, 
2  Ld.  Rajm.  1285;  East.  T.  6  Anne,  upon 
the  same  motion.  The  Court  ordered  the 
plaintiff  to  dedare  in  prohibition  in'  bo^ 
these  cases. 


(x)  Dimmock  v.  Chandler^  2  Stra.  890; 
iltz.  197. 

(y)  Onston  «.  Hebden,  1  Wills.  101.  It 
does  not  appear  by  the  report^  that  the 
Court  of  A^nniralty  was  proceeding  to  direct 
a  sale. 

(z)  Godolphin,  in  the  introduction  to  his 
view  of  the  Admiralty  Jurisdiction. 

(a)  hock  2,  c  1,  8.  2.  And  see,  to  the 
same  effect,  Clehrac's  note  on  the  59Ui  artide 
of  the  Hanseatic  Ordinance. 
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detwi  a  vessel,  in  k  stiit  instituted  by  the  real  owner  against  a  mere 
wrongdoer  (by 

Thon^  me  Court  of  Admiralty  is  open  all  the  year  round  to  appli- 
cations by  part-owners,  to  restrain  the  sailing  of  ships  without  their 
consent,  me  ^unount  of  the  respective  shares  must  be  apparent ;  for  if 
the  amount  of  them  is  a  subject  of  dispute,  the  Court  of  Chancery  will 
interfere,  and,  by  injunction,  restrain  the  sailing  of  the  ship  till  the 
amount  of  the  shares,  for  which  security  is  to  be  given,  shall  be  ascer- 
tained, which  will  probably  be  by  reference  to  tne  Master  (c\  But 
this  application  to  the  Court  of  Chancery  must  be  made  as  expemtiously 
as  possible ;  and  in  a  case  where  the  ship  was  to  sail  the  day  after  the 
application  was  made,  and  the  delay  was  unaccounted  for,  an  injunc- 
tion was  reftised  (d). 

We  have  seen  that  the  Court  of  Admiralty  cannot,  in  any  case, 
compel  any  of  the  part-owners  to  sell'  their  interest  (e).  The  jFrench 
Ordmance(/)  prohibits  one  part-owner  of  a  ship  from  forcing  his 
companion  to  a  sale  (which,  by  the  French  laws,  one  tenant  in  com- 
mon might  in  general  do),  except  in  case  of  equality  of  opinions, 
npon  the  undertaking  of  a  voyage.  But  a  part-owner  may  oy  our 
law  dispose  of  his  interest  to  another  person  at  any  time ;  a  rule 
better  s^pted  to  the  present  state  of  commerce  than  that^^r )  which 
formerly  prevaOed  among  some  of  the  nations  of  the  Continent,  and 
which  dia  not  permit  the  sale  of  a  ship  until  after  a  possession  of 
three  or  more  years,  or  at  least  not  till  after  the  performance  of  one 
voyage  at  the  charge  and  risk  of  the  part-owners  (A).  The  old  rule 
appears  to  have  been  framed  with  a  view  to  the  interest  of  the  master, 
who  in  former  times  was  a  principal  owner,  and  was   the  person 


(h)  By  the  Court)  in  the  matter  df  Blan* 
chard,  BkeUt,  and  Othen»  S  Bam.  &>  CreM. 
24^  1  Hagg.  811.  See  also,  as  to  Courts 
of  EamWrRidgway  v,  Roberts,  4  Hare, 
109.  *TUsjiirbdiction  has  been  frequently 
exerased  by  the  Court  of  Admiralty  In 
causes  of  possession,  not  only  against  wrong- 
doers,  but  even  against  the  master.  See  the 
Sisters^  4  Bob.  Adm.  Rep.  275;  5  Bob. 
Adm.  Bep.  155;  the  New  Draper,  4  Rob. 
Adm.  Rep.  287;  the  John,  1  H^.  R.  842; 
the  Kxperiment,  2  Dod.  R.  88;  the  Johan 
and  Siegmund,  Edwards'  Rep.  242.  In  these 
cases  the  Court  considers  only  the  legal  title : 
the  Valiant,  1  Rob.  64.  And  if  the  question 
of  title  be  doubtful^  it  will  not  decree  posses- 
sioa  until  a  trial  at  law  luM  been  had  to 
determine  it.  See  the  Guardian,  8  Rob. 
Adm.  Rq).  d8;  the  Aurora^  8  Rob.  Adm. 
Bep.  183;  the  Sisters,  8  Rob.  Adm.  Rep. 
213;  the  Partridge,  1  Haffg.  81;  the  Pitt, 
1  HagK.  Bep.  240.  In  a  late  case,  posses- 
sion ^a  ^p — iame  having  been  allowed 
ibr  an  appearance  by  the  purchaser — was 
decreed  in  fcmam  to  former  owners,  npon 
affidavits  t£it  the  ship  having  been  aban- 
doned by  the  master,  was  sold  without  thdr 
ooDcurrenoe  or  assent  t  the  Lagan,  8  Hagg. 


418;  the  Neptune,  8  Hagg.  188.  Except 
in  special  cases,  the  exercise  of  this  jnrisdio- 
tion  is  limited  to  British  ships  i  the  Renter, 
1  Dod.  R.  22.  But  the  Court  will  inquh^ 
into  the  title  in  cases  in  which  British 
suljects  lay  claim  to  a  ship  coming  to  the 
country  in  possesnon  and  as  the  property  of 
foreigners :  the  Experiment,  2  Dod.  R.  88.** 

(c)  Haly  9.  Ooodson  and  Another,  2 
Henv.  77;  2  Dod.  420. 

(<Q  Christie  v,  Craig,  2  Meriv.  137.  But 
see  dastelli  r.  Cook,  7  Hare,  89;  and  Darby 
V,  Bahies,  9  Hare,  869. 

{e\  Ouston  v,  Hebden,  1  WiUs.  101; 
citea  in  the  preceding  page.  It  is  other- 
wise in  the  United  States,  where  the  Courts 
of  Admiralty,  foun^Ung  themselves  upon  the 
general  Maritime  Law,  have  asserted  their 
right  to  decree  a  sale  on  a  disagreement  of 
piurt-ownert  of  a  ship  as  to  its  employment. 
See  the  notes  to  the  fifth  American  edition 
of  this  work,  by  Perkins. 

if)  liv.  2,  tit.  8:  Des  Prqpri^tdres, 
art.  6. 

{g)  Valin  on  the  French  Ordinance,  tom. 
prem.  588;  Loooennius  de  Jure  Marit.  Ub. 
8,  c.  5,  s.  8 ;  Consolato,  c.  54. 

(A)  Molloy,  book  2»  c  1,  s.  8. 
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who,  with  the  pecuniary  assistance  of  the  other  owners,  generally 
caused  the  ship  to  he  huilt^  in  the  expectation  of  bemg  employed  in 
the  command;  an  expectation  that  might  be  defeated,  if  tne  others 
could  sell  their  shares  to  strangers,  who,  acquiring  a  majority  of  in- 
terest, might  appoint  a  friend  of  their  own  {%). 

*  In  a  late  case  it  was  held,  that  a  part-owner  who  had  arrested  the 
ship  by  process  out  of  the  Admiralty  Court,  and  obtained  security 
for  his  share,  was  bound  to  pay^  his  proportion  of  the  expense  of  the 
repairs  and  outfit  incurred  previous  to  me  arrest,  but  not  entitled  to 
any  share  of  the  profits  of  the  voyace  (A). 

"Before  the  recent  statute,  it  had  been  considered  that  the  Court  of 
Admiralty  had  no  jurisdiction  to  take  cognizance  of  the  rights  of 
mortgagees  of  ships  arrested  imder  its  process,  or  sold  by  its  aawority ; 
but  the  better  opinion  seems  to  be,  that  though  a  mortgagee  could 
not  institute  a  suit  in  that  Court,  he  might  appear  in  a  suit  to  pro- 
tect his  interests  ({).     By  the  3  &  4  Vict  c.  65,  s.  3,  it  is  enacted, 
*^That  when  any  ship  or  vessel  shall  be  under  arrest  by  process 
issxdng  from  the  said  High  Court  of  Admindtv,  or  the  proceeds  of 
any  ship  or  vessel,  having  been  so  arrested,  shall  have  been  broudit 
into  and  be  in  the  remstry  of  the  said  Court,  in  either  such  case  tiie 
said  Court  shall  have  mil  jurisdiction  to  take  cognizance  of  all  claims 
and  causes  of  action  of  any  person,  in  respect  of  anv  mortgage  of 
such  ship  or  vessel,  and  to  decide  any  suit  instituted  b^  any  such 
person  in  respect  of  any  such  claims  or  causes  of  action,  respec- 
tively." 

And  it  has  been  held  that  tiiis  Act,  which  relieves  the  Court  of 
Admiralty  from  all  obstacles  in  respect  of  mortgages,  gives  it  power 
•  over  the  freight  as  well  as  tiie  ship(m). 

4.  With  regard  to  the  repairs  of  a  ^p  and  other  necessaries  for 
the  employment  of  it,  one  part-owner  may,  by  ordering  these  things 
on  credit,  render  his  companions  liable  to  be  sued  for  the  price  of 
them,  unless  their  liability  be  expressly  provided  against  (n) ;  yet  if 
the  person  who  gives  the  credit  on  such  an  occasion  does  not  at  the 
time  know  that  there  are  other  part-owners,  he  may  sue  him  alone 
from  whom  he  receives  the  order  (o). 

It  is  usual  for  the  several  part-owners  to  appoint  a  person, 
frequendy  one  of  their  own  number,  to  be  the  manager  of  their  joint 
concern,  their  general  agent  in  the  use  and  employment  of  the  vessel, 
imder  the  name  of  ship's  husband  (p).     His  duties  and  powers  as 


(t)  Consolato,  by  Boacher,  c.  47. 

ik)  Davis  v»  Johnstone,  4  Sim.  589.  Ca8« 
telli  V.  Cook,  7  Hare,  98, 

(J)  Keptone,  3  Hagg.  132.  The  Percy, 
a  Hagg.  402.  The  Bowthorpe,  2  Wm. 
Bob.  80. 

(m)  The  Dowthorpe;  and  the  Prince 
Reg:ent,  dedded  by  Lord  Stowell,  m  1822, 
cited  in  the  former  case  by  the  presenr 
learned  Judge  of  the  Conrt  of  Admiralty.' 
This  enabling  power  does  not  extend  to  all 
questions  arising  out  of  a  deed  of  mortgage, 
but  is  confined  to  the  ship  itself  being  mwt- 


gaged:  the  Portitude,  2  Wm.  Bob.  217. 
Bee  Phioe  v.  Potts,  8  Exch.  704. 

(»)  Wright  f>.  Hunter,  1  East,  20 ;  Bland, 
ex  parte,  2  Rose,  93.  Bickham  v.  Knight^ 
6  Scott,  629. 

(o)  Doo  V,  Chippenden,  coram  Eenyon, 
C.  J.,  at  Westminster  Sittings,  H.  T.  1790; 
and  Baldeney  and  Another  v.  lUchie,  1 
Starkie,  338,  upon  Pleas  in  Abatement.  De 
Mautort  v.  Saunders,  1  B.  &  Ad.  898. 

{p)  See,  as  to  tiie  authority  of  ship's 
husband,  Mr.  Justice  Story's  CVnomentanes 
on  the  Law  of  Agency. 
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such  are  often  defined  and  limited  by  the  tenns  of  a  special  agree- 
ment for  that  purpose  between  him  and  his  employers  or  co-owners. 
Where  no  such  agreement  has  been  made,  he  is  to  exercise  an  im- 
partial judgment  in  the  employment  of  trsidesmen  and  the  appoint- 
ment of  ofncers ;  and  be  careful  diat  his  choice  in  the  selection  of  a 
master  be  not  biassed  by  any  private  pecuniary  transaction  (^).  *  He 
is  to  see  that  the  ship  is  properly  repaired,  equipped,  and  manned — 
to  procure  freights  or  charter-parties — to  preserve  the  ship's  papers — 
to  make  the  necessary  entries — adjust  freight  and  averages — disburse 
and  receive  moneys,  and  keep  and  make  up  the  accounts  as  between 
all  parties  interested  (r).  Has  acts  for  these  purposes  are  considered 
to  be  the  acts  of  all  the  part-owners,  who  are  liable  on  all  contracts 
entered  into  by  him  for  the  conduct  of  their  common  concern — the 
employment  of  the  ship.  Tet,  where  a  tradesman  brought  an  action 
for  cordage  against  the  owners  of  a  ship,  and  it  was  proved  that  he 
had  taken  a  bill  of  the  managing  owner  for  the  amoimt,  which  was 
dishonoured,  and  renewed,  and  dishonoured  again.  Lord  EUeti' 
borough  (s)  said,  "  If  the  plaintiff,  dealing  with  the  managing  owner, 
has  adopted  him,  he  has  discharged  the  others.  If  he  has  adjusted 
accounts  with  hun  on  that  footing,  the  other  defendants  are  entitled 
*  to  the  benefit  of  it" 

But  one  part-owner,  though  he  be  also  managing  owner,  cannot, 
by  ordering  an  insurance  of  a  ship,  without  authority  from  another, 
charge  the  other  with  any  part  of  the  premium,  unless  the  other 
afterwards  assent  to  the  insurance,  because  this  is  no  part  of  the 
joint  concern;  a  share  in  a  ship  being  the  distinct  property  of  each 
individual  part-owner,  whose  own  affair  it  is  to  protect  it  by  in- 
surance (t\  It  is  otherwise  if  they  be  in  partnerslm)  together,  and 
the  order  oe  given  in  die  name  or  on  account  of  the  firm  Qi).  So  one 
part-owner,  ^though  he  be  the  husband,  cannot  as  such  pledge  the 


(a)  Card  and  Another  v.  Hope,  2  Bam. 
&  Crees.  661.  Green  v.  Briggs,  6  Uare, 
408.    Darby  v.  Bamea,  9  Hare,  872. 

(r)  Sims  v.  Brittain;4  Bam.  &  Adol.  375; 
Law  Magaone,  art.  "  Mercantile  Law/'  Ko. 
13.  *  See  Kent* B  Coromentaries,  Edin.  ed. 
147.  See  abo  Story's  Commentaries  on 
Agencj,  p.  32.  "  The  ship's  husband,"  sa^s 
Beawes  (Lex  Mercatoria,  p.  47),  "  is,  as  it 
were,  a  steward  at  land  to  the  owner  of  the 
ship,  as  the  officer  bearing  that  name  is  on 
bond,  when  the  ship  is  at  sea."  "The 
ship's  hnsband,"  says  Mr.  Bell  (Principles 
of  the  Law  of  Scotland,  449),  *'i8  the  agent 
or  commissioner  for  the  owners.  He  may 
be  a  part-owner  or  a  stranger.  His  powers 
are- by  mandate  or  written  commission  by 
the  owners,  or  by  verbal  appointment ;  the 
latter  chiefly  where  he  is  also  part-owner. 
His  dnties  are — 1.  To  arrange  everything 
for  the  outfit  and  repair  of  the  ship— storel^ 
repairs,  fhmishings ;  to  enter  into  contracts 
of  affireifihtment;  to  superintend  the  papers 
ci  the  uiip.    2.  Hb  powers  do  not  extend 


to  the  borrowing  of  money;  but  he  may 
grant  bills  for  ramishmgs,  stores,  repairs, 
and  the  necessary  engagements,  which  will 
bind  the  owners,  although  he  may  have 
received  money  wherewith  to  pay  them. 
3.  He  may  receive  the  freight ;  out  is  not 
entitled  to  take  bills  instead  of  it,  giving  up 
the  lien  by  which  it  is  secured.  4.  He  has 
no  power  to  insure  for  the  owner's  interest 
without  special  authority.     6.   He  canuQt 

S've  authority  to*  a  law  agent  that  will  bind 
B  owners  for  expenses  of  a  law-suit.  6.  He 
cannot  delegate  his  authority."  See  also  1 
Bell's  Commentaries,  p.  411.* 

(«)  Reed  v.  White,  5  Esp.  R.  122.  But  see 
Qnffiths  V.  Hicks,  15  L.  T.  849. 

(t)  Ogle  V.  Wraugham,  coram  Eenyon, 
C.  J.,  Guildhall  SitUngs,  H.  T.  1790 ;  French 
V,  Backhouse,  6  Burr.  2727 ;  and  Bell  v. 
Humphries,  2  Starkie,  345. 

(w)  Hooper  and  Another  v,  Lusby,  4 
Cunpb.  67.  See  also  Robinson  v.  Gleadow, 
2  Bing.  N.  C.  156.  Roberts  v.  Ogilby,  9 
Prico,269.    HatseUir. Griffith, 2 C.&M.(&9. 
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other  to  the  e3:penses  of  a  law-^snit  (^) ;  and  the  admission  of  a 
partner  as  to  a  subject  not  of  co-partnership,  but  of  conjoint  owner- 
ship in  a  vessel,  is  not  binding  on  ms  co-partner  (y). 

*  It  is  the  business  of  a  ship's  husband  to  obtain  from  each  of  the 
part-ovmers  his  contribution  to  the  charges  of  the  outfit,  repairs,  and 
other  necessaries ;  and  if  he  advance  for  one  part-owner  his  proportion 
of  such  contribution,  he  may  sue  him  separately  for  the  amount(2r). 
He  has  a  lien  also,  in  his  character  of  ship's  husband,  and  agent  for 
the  owners,  for  expenses  disbursed  by  him  as  such,  or  by  the  owners, 
for  each  individual  part-owner,  on  the  share  of  such  part-owner,  in 
♦  the  produce  of  the  joint  adventure  {a\ 

5.  The  interest  of  part-owners  in  the  profit  and  loss  of  an  adven- 
ture undertaken  by  their  mutual  consent,  is  not  aflFected  by  the 
bankruptcy  of  one  of  them  taking  place  after  the  commencement  of 
the  voyage,  although  he  has  not  paid  his  Aill  share  of  the  outfit  In 
such  a  case,  if  the  other  part-owners  have  in  that  character  paid  the 
expense  of  the  outfit,  or  made  themselves  responsible  for  it,  they  will 
have  a  right  to  deduct  his  share  thereof  from  the  portion  of  the  profits 
of  the  voyage  to  be  paid  to  his  assignees  (6). 

*  In  the  case  of  Holdemesa  and  Another  v.  Shackeb,  which  was  trover 
for  twenty  tons  of  whale  oil,  the  plaintifis  were  the  assignees  of  Foxton, 
a  bankrupt,  who,  jointly  with  one  Locking y  and  the  defendant,  was  part- 
owner  of  the  ship  JanCy  a  vessel  engaged  in  the  whale  fisherv.  The 
usual  mode  of  managing  the  cargo  was,  that  on  the  arrival  of  the  vessel 
at  her  homeward  port,  the  blubber  was  deposited  in  a  warehouse  rented 
by  the  part-owners,  and  the  oil  produced  f5pom  it  was  then  put  into  casks, 
each  owner's  share  being  weighed  out  and  placed  separately  in  the 
warehouse,  in  casks  marked  with  his  initials.  After  tne  division,  the 
practice  was  for  the  warehouseman  to  deliver  to  the  order  of  each 
part-owner  his  share  of  the  oil,  unless  notice  was  given  by  the  ship's 
husband  that  the  part-owner's  share  of  the  disbursements  had  not 
been  paid.  In  that  case,  the  warehouseman  used  to  detain  the  oil 
till  the  ship's  husband's  demand  had  been  satisfied*  After  the 
division,  and  after  a  portion  of  FoxtorUa  share  of  the  oil  had  been 
delivered  to  him,  he  became  bankrupt,  and  the  warehouseman  had 
orders  from  the  ship's  husband  not  to  aeUver  to  A.  the  remaining  oil, 
'^  as  his  share  of  the  disbursements  of  the  ship  had  not  been  paid.     Mr. 


(x)  Campbell  and  Another,  appellants,  v. 
Stein,  respondent,  6  Dow.  135. 

*  (y)  Jaggers  v,  Bennings,  1  Stark.  14. 

Fftrtowner^p  is  but  a  tenancy  in  common, 

and  a  person  who  has  only  a  part  interest  in 

a  ship  is  generally  a  part-owner,  and  not  a 

joint-tenant  or  psutner.    As  part-owner,  he 

has  only  a  dunKwing  power  over  his  own 

interest  in  a  ship,  and  he  can  convey  no 

greater  title.    But  there  may  be  a  partner- 

j^p  as  well  as  a  co-tenancy  in  a  vessel ;  and 

in  that  case  one  part-owner,  in  the  character 

of  a  partner,  may  sell  the  whole  vessel,  and 

he  hfUB  such  an   implied  power  over  the 

whole  partnership  effects  as  we  have  alreadv 

seen.    Thevendee,  in  a  case  free  from  fraud, 

will  have  an  indefeasible  title  to  the  whole 


ship.  When  a  person  is  to  be  considered  as 
a  part-owner,  or  as  a  partner  in  a  ship, 
depends  upon  circumstances.  The  former 
is  the  generaLrelation  between  shipowners  ; 
the  latter  the  exception,  and  requires  to  be 
especially  shown. — Kent's  Com.  on  Mercan- 
tile and  Commercial  Law,  Edin.  edit.  p.  150. 
See  also  Wright  v.  Hunter,  1  Easf  s  Hep.  20. 
Holdemess  v,  Shackels,  8  B.  &  Cress.  12. 
And  see  CoUyer  on  Partnership,  "  on  Part- 
owners  of  Smps."  • 

U)  Hehne  v.  Smithy  7  Bing.  709.  Brown 
r.  Tap8C0,6M[.&W.  11. 

(a\  Holdemess V.  Shackels, jM)f^. 

{h)  Holdemess  v.  Shackels,  8  B.  &  C.  612. 
And  see  Green  v,  Bri^s,  6  Hare,  396 ;  Boyd 
V.  Mangles,  8  Exch.  ^7* 
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*  Justice  Bayley  gaid — ^'^  Where  there  is  a  joint  adventure  which 
produces  certain  goods,  the  proper  course  is,  first  to  deduct  all  the 
expenses  which  have  been  incurred  in  order  to  obtain  those  goods, 
and  then  to  divide  the  residue  amonff  the  shareholders,  in  proportion 
to  the  shai*es  to  which  each  is  entitled  respectively.  In  this  case,  the 
joint  adventurers  obtained  a  quantity  of  oil  in  bulk.  No  partner,  or 
representative  of  a  partner,  had  a  right  to  his  aliquot  part  of  that  oil 
until  he  had  paid  his  share  of  the  expense  of  procuring  it  That  will 
be  the  case  whether  the  shareholder  has  become  bankrupt  or  con- 
tinues solvent  If  he  continues  solvent,  he  may  pay  his  share  of  the 
outfit  and  of  the  expense.  If  he  does  not  pay  it  in  money,  the  other 
part-owners  have  a  right  to  see  that  an  aliquot  part  of  what  has  been 
gained  in  the  adventure  be  retained,  so  as  to  pay  that  share  of  the 
outfit  which  he  ought  to  pay.  In  this  case,  Foxton  became  bank- 
rupt ;  and  having  become  oankrupt,  if  he  could  have  paid  in  money 
his  share  of  the  outfit,  there  would  have  been  twenty-nine  tons  of  oil 
coming  to  him.  He  could  not  pay,  and  therefore,  as  it  seems  to  me, 
the  justice  and  law  of  the  case  is,  that  his  share  of  the  expense 
should  be  paid  out  of  the  twenty-nine  tons,  and  that  until  he  has 

*  paid  his  share  of  the  expense,  he  cannot  claim  that  quantity." 

In  one  case  indeed,  where  the  outfit  had  been  conducted  by  a 
person  appointed  to  manage  the  concern  as  purser  or  ship's  husband, 
m  pursuance  of  an  agreement  made  by  three  others  at  the  time  of 
their  becoming  owners  of  the  ship,  and  this  person  settled  the 
accounts  with  them,  and  took  from  one  of  them,  who  afterwards 
became  a  bankrupt,  promissory  notes  payable  at  a  future  day,  for  a 
part  of  his  share  of  me  expense,  it  was  determined  that  the  assignees 
of  the  bankrupt  were  entitled  to  receive  his  full  share  of  the  profits, 
and  that  the  ship's  husband  must  take  a  dividend  under  the  commis- 
sion for  the  amount  of  the  notes.  In  this  case  the  husband  had,  after 
his  appointment,  acquired  an  interest  in  the  ship,  by  purchasing  a 
part  of  the  share  of  one  of  the  other  part-owners ;  but  his  right  as  a 
part-owner  does  not  appear  to  have  been  insisted  upon ;  and  indeed 
ne  had  made  the  disbursements,  and  managed  the  concern,  not  in 
the  character  of  a  part-owner,  but  of  an  agent  After  the  bankruptcy 
had  happened,  the  other  two  part-owners  paid  two-thirds  of  the 
amount  of  the  bankrupt's  notes  to  the  ship's  husband,  and  agreed 
with  him  to  consider  the  bankrupt  as  interested  only  in  the  pro- 
portion which  the  money  he  had  paid  bore  to  the  whole  cost  and 
outfit  But  this  transaction  was  held  not  to  affect  the  (Question,  nor 
alter  the  right  or  interest  of  the  bankrupt,  or  of  the  assignees,  upon 
whom  they  had  devolved  (o). 

In  this  case,  which  was  sent  from  the  Court  of  Chancery  for  de- 
termination at  law,  the  question  was  made  and  decided  with  respect 
as  well  to  the  value  of  the  bankrupt's  share  in  the  ship  itself,  as  to 
the  profits  of  the  adventure  without  distinction. 

In  the  report  of   another  case,   before  Lord  Chancellor  Hardr 

(c)  Smith  and  Others  v.  De  Silya  and  Others,  Gowp.  469.    But  see  Holdemess  «. 
Shackelsp  8  B.  &  C.  612. 
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vncke  (d)^  it  is  stated,  tliat  several  persons  having  entered  into  a  con* 
tract  with  one  T.  Hall^  empowering  him  to  bimd  and  fit  out  a  ship 
at  their  joint  expense,  for  the  service  of  the  East  India  Company, 
and  he  having  died  insolvent,  without  paying  his  portion  of  the 
expense,  the  others,  who  of  course  remainea  answerable  to  the 
tradesmen  for  the  whole,  filed  a  bill  against  his  administrator,  praying 
that  they  might  have  a  specific  lien  upon  what  should  be  due  to  him 
for  his  share  to  this  extent,  and  that  the  administrator  might  not 
apply  this  as  part  of  his  general  assets  for  the  benefit  of  all  the 
creditors ;  and  that  his  lordship  determined  that  they  had  a  specific 
lien  on  his  share  for  what  they  had  paid  or  were  liable  to  pay  to  the 
tradesmen  for  building  and  equipping  the  ship.  The  building  and 
equipment  had  been  managed  by  the  deceased.  In  the  course  of  his 
judgment,  the  Lord  Chanceuor,  aaverting  to  one  part  of  the  argument 
u^ed  on  the  part  of  the  administrator,  is  reported  to  have  said, 
^^  The  defendant's  counsel  have  been  forced  to  resort  to  the  case  of  an 
assignment  of  a  share  for  a  valuable  consideration ;  which  not  being 
the  case,  I  will  not  now  determine,  because  that  is  to  be  governed 
by  the  course  of  trade.  If  it  stood  on  the  head  of  general  equity,  I 
should  be  of  opinion,  that  if  such  a  purchaser  had  notice  of  the 
partnership,  he  would  be  subject  to  it,  and  should  not  doubt  granting 
an  injunction  to  that  action  of  trover :  if  he  had  not  notice  is  another 
thing,  and  a  strong  case  for  that  purchaser;  because  he  would  have 

S lined  the  legal  interest:  but  if  by  the  course  of  trade  it  is  otherwise, 
at  win  prevail  and  govern  in  this  case,  and  the  Court  will  never 
extend  a  partnership  of  this  kind  to  affect  purchasers  beyond  what 
the  course  of  trade  will  do,  which  is  to  govern  in  mercantile  matters.** 

This  usage,  or  course  of  trade,  I  apprehend  to  be  to  charge  the 
assignee  or  purchaser  in  accoimt  for  tne  outfit  and  other  expenses 
incurred  in  respect  of  the  vovage,  of  which  he  is  entitled,  in  con- 
sequence of  his  purchase,  to  share  the  profits,  which  can  be  only  the 
voyage  in  prosecution  at  the  time  of  the  purchase,  •but  not  to  carry 
back  the  charge  as  against  him  to  the  expense  of  any  antecedent 
adventure,  from  which  ne  can  derive  no  profit  (e). 


((Q  Doddington  v.  Hallett,  1  Ves.  497. 
Upon  reference  to  the  Register  Book  of  the 
Court,  anno  1749,  folio  625,  it  appean  that 
the  plaintifb  had  covenanted  witn  T.  Hall, 
the  mtestate,  to  take  certain  shares  sub- 
scribed  for  hy  them,  and  which  amounted 
toother  to  eleven-sixteenths,  of  a  ship  to  be 
built  and  fitted  out  under  his  direction  for 
the  service  of  the  East  India  Company;  that 
the  ship  was  accordingly  built  and  equipped, 
and  was  then  at  sea,  and  the  builder  nad 
executed  a  eeneral  bill  of  sale  of  the  whole 
to  him,  ana  he  had  not  executed  any  bill  of 
■ale  to  them  for  their  respective  shares.  The 
defendant  by  his  answer  admitted,  that  he 
was  a  trustee  for  the  pkuntifis  as  to  the 
eleven-sixteenths,  but  submitted  that  they 
were  not  liable  to  the  tradesmen,  because 
the  debts  were  contracted  by  the  intestate ; 
and  further  insisted  that  they  had  no  specific 


lien  on  the  shares,  which,  not  bmng  sub- 
scribed for,  belonged  to  him.  The  Lord 
Chancellor  decreed  a  reference  to  the  Master 
to  take  the  accounts,  and  directed  allowance 
to  be  made  to  the  plaintifls  for  all  such  sums 
as  they  had  paid  or  were  liable  to  pay  to  the 
tradesmen  or  workmen,  for  biulding,  equip- 
ping, or  victualling  the  ship,  or  for  seamen's 
wages,  and  declared  that  if  any  balance 
should  appear  due  to  them,  iheif  hhd  a  ipe- 
eific  lien  on  the  remaining  ehares  /or  euck 
ialance,  and  those  shares  were  to  be  sold 
before  the  Master,  and  the  money  fq)pli6d, 
in  the  first  place,  to  the  dischaige  <x  such 

*  {e)  It  appears  from  'a  note  by  Judge 
Story,  in  his  edition  of  this  Treatise,  p.  79, 
that  there  has  been  some  difference  of  opinion 
m  the  American  Courts  respectiiu^the  autho- 
rity of  the  case  of  Doddington  o.HaUett^  and 
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It  will  be  observed  that  one  of  these  cases  arose  out  of  a  baiik- 
raptcy,  and  the  other  out  of  aa  insolvent  intestacy.  In  each  of  them^ 
thereiore^  the  Lord  Chancellor  would  have  a  general  Jurisdiction  over 
the  effects,  and  the  principles  of  equitable  jurisdiction  might  be 
applied.  It  seems  to  nave  been  considered,  mat  part-owners  might 
have  a  lien  on  each  other's  shares  of  a  ship,  as  partners  in  trade  have 
on  each  other's  shares  of  their  merchandise ;  but  I  do  not  find  this 
point  to  have  been  ever  decided,  and  there  is  a  material  difference 
oetween  the  two  cases.  Partners  are  at  law  joint-tenants  of  their 
merchandise— one  may  dispose  of  the  whole  property;  but  part- 
owners  are  tenants  in  common  of  a  ship.  One  cannot  sell  the  share 
of  another.  And  if  this  general  lien  exist,  it  must  prevail  against  a 
purchaser,  even  without  notice ;  which  does  not  seem  consistent  with 
the  nature  of  the  interest  of  a  tenant  in  common.  It  is  true,  indeed, 
that  as  long  as  the  ship  continues  to  be  employed  by  the  same 
persons,  no  one  of  them  can  be  entitled  to  partake  of  the  profits  until 
all  that  is  due  in  respect  to  the  part  he  holds  in  the  ship  has  been 
discharged ;  but  as  one  part-owner  cannot  compel  another  to  sell  the 
ship,  there  does  not  appear  to  be  anv  mode  by  which  he  can  enforce 
against  the  other's  share  of  the  ship  m  specie  the  payment  of  his  part 
c^  the  expenses. 

*  In  a  more  recent  case.  Ex  parte  Toung  (f)y  the  petitioners  were 
part-owners  of  a  ship  called  the  GrenvUU  Bay^  with  other  persons, 
two  of  whom,  William  Lushingtotiy  senior  and  junior,  became  bank- 
irnpts  on^the  6th  of  Januaryy  1812.  The  bankrupts  were  also  the 
"*  managing  owners,  and  ii^  that    character  were  indebted  to  the 


*  of  tlie  two  oaMB  ^  parte  Yoimg,  and 
SwpaHe  Harriaon,  decided  by  Lord  Eldon. 

Jadge  StoiT  aaya,  "  In  Mnmfbrd  v,  Nicholl 
(4  John.  Ch.  R.  522),  Chancellor  Kent  acted 
npon  the  authority  of  the  case  Sx  parte 
I  oanff»  in  oppontirai  to  tiiie  caae  of  Dodding- 
tonv.Halletk  Bat  his  decree  was  overtamed 
by  the  Coort  of  Appeals  (in  20  John.  B.  611^, 
where  tiie  minority  of  the  Jodra  who  deh- 
vered  thdr  o{nnions  seemed  inclined  to 
support  the  opinion  of  Lord  Hardwicke; 
and  in  the  case  oefore  them,  which  was  some- 
what special  in  its  dronmstances,  where  the 
parties  were  part-owners,  and  engaged  in  a 
partnership  adventure,  in  which  the  ship 
was  eventnally  sold,  and  one  of  the  part- 
owners  got  possesnon  of  the  proceeds,  the 
Court  hdd  hmi  entitled  to  retain  for  outfits, 
bnt  not  ibr  a  ffenend  balance  doe  on  former 
Toyages  and  adyentnres." 

Upon  these  decisions,  the  fbUowing  obeer- 
Yations  are  madebyChanoell<fr  Kent: — ^"In 
Kichdl  V.  Mnmfi>rd,  St  was  held  that  ship- 
owners were  tenants  in  common,  and  were 
not  to  be  conndered  aa  partasn,  nor  liable 
eadi  Ml  toUdo,  nor  entitled  in  the  settlement 
of  acooonts  on  ^  principle  of  partnership. 
Ihe  doctrine  of  Lord  Hardwicke  on  tiiis,  in 

*  0od&gton  t«  HaUett,  was  eonridered  to  be 


overmled  by  the  modem  decisions  in  Chan- 
oeiy  rs  Yesey,  575;  2  Yesey  k  B.  242;  2 
Bose,  76,  78),  and  by  the  nniversal  under- 
standing, in  the  commercial  world.  But 
when  the  case  of  Nicholl  v.  Mumfbrd  was 
reviewed  in  the  Court  of  Errors,  the  doctrine 
of  Lord  Hardwicke  was  considered  by  the 
minority  of  the  Judges  to  be  the  better  doc- 
trine ;  and  no  doubt  there  magf  be  a  tpecial 
partnership  in  a  ship  as  well  as  in  the  cargo 
%n  regard  to  a  particular  voyage  or  adven- 
ture. It  was  assumed  by  the  Court,  in  Lamb 
9.  Dnrrant  (12  Mass.  Rep.  54),  that  vessels, 
as  well  as  other  chattels,  might  be  held  in 
strict  partnership  with  all  die  control  in 
each  partner  inddent  to  conmierdal  partner- 
ships. We  find  it  also  stated  by  Lord  Ten- 
terden,  that  in  the  case  of  the  death  of  any 
part-owner,  after  an  iijury  received,  tho 
right  of  action  survives  in  general  to  the 
surviving  part-owners,  who  must  afterwards 

Say  to  Sie  personal  representatives  of  the 
eoeased  the  value  of  his  share.  This  ruleaa 
to  the  remedv  gives  to  the  ownership  of 
vessels  one  of  the  essential  attributes  of  a 
partnership." — Commentaries  on  Commercial 
and  Maritime  Law,  Edinburgh  edition, 
p.  86.* 
(/)  2  Yes.  k  B.  Bep.  242. 
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*  petitionera  and  the  other  owners  887^  on  balance  of  accounts^  for  the 
freight  and  earning  of  the  ship,  after  taking  credit  for  the  outfit, 
amounting  to  2,234l,  which  sum  the  bankrupts  had  not  paid ;  and 
after  the  bankruptcy,  the  other  owners  were  obliged  to  pay  it.  The 
assignees  sold  me  share  of  the  bankrupts  for  7802.  The  petition 
prayed  an  application  of  tiie  proceeds  of  the  share  of  the  bankrupts 
m  tne  ship,  freight,  &c*,  towards  satisfaction  of  the  sums  so  due  to 
the  petitioners  and  the  other  owners.  Lord  Chancellor  Eldon  ob- 
served— ^^*The  difficulty  in  this  case  arises  upon  the  decision  erf 
Doddington  v.  HaUetty  by  Lord  Hardvdcke,  which  is  directly  in 
point  That  case  is  questioned  by  Mn  Abbott,  who  doubts  what 
would  be  done  with  it  at  this  day,  and  I  adopt  the  doubt  (g).  The 
case,  which  is  given  by  Mr.  Abbott  from  the  Register  Book,  is  a 
clear  decision  by  Lord  tlardwicke,  that  part-owners  of  a  ship,  being 
tenants  in  common,  and  not  joint-tenants,  have  a  right,  notwith- 
standing, to  consider  that  as  a  chattel,  used  in  partnership,  and 
liable  as  partnership  effects,  to  pay  all  debts  whatever  to  which  any 
of  them  are  liable  on  account  of  the  ship.  His  opinion  went  the 
length  that  the  tenant  in  common  had  a  right  to  a  sale.  There  is 
ffreat  difficulty  upon  that  case ;  and  the  inclination  of  my  judgment 
IS  against  it ;  but  it  would  be  a  very  strong  act  for  me,  by  an  order 
in  bankruptcy,  from  which  there  is  no  appeal,  to  reverse  a  decree 
made  by  Lord  Hardwiche  in  a  cause.  From  a  manuscript  note,  I 
know  it  was  his  most  solemn  and  deliberate  opinion,  after  great  con- 
sideration, that  the  contrary  could  not  be  maintained;  aii4  there  is 
no  decision  in  equity  contradicting  that"  Upon  a  subsequent  day. 
Lord  Eldon  said,  that  aft^r  much  consideration  he  must  decide  against 
the  case  of  Doddington  v.  HaUett ;  and  soon  afterwards  a  petition, 
presented  under  similar  circumstances  in  another  bankruptcy,  was 

*  also  dismissed  (h). 

It  is  said  to  have  been  decided  in  the  Court  of  Chancery,  in  a 
case  where  the  majority  of  the  part-owners  had  settled  an  account 
of  the  profits  of  a  voyage,  that  the  others  were  concluded  thereby ; 
and  the  Court  would  not  entertain  a  suit  by  one  of  them  to  unravel 
the  accounts  f i).  I  presume  this  to  have  bieen  a  settlement  with  the 
Master. 

6.  The  ordinary  remedy  for  part-owners  to  obtain  an  adjustment  of 
the  ship's  accounts  among  themselves  is  a  suit  in  a  Court  of  Equity  {k\ 
The  only  proceeding  at  the  common  law  generally  applicable  to  their 
.case,  is  an  action  of  account,  and  this  proceeding  has  long  fallen  into 
disuse.    But  in  a  case  where  several  part-owners  entered  into  a  written 


{g)  Referring  to  the  aothor'iobflenratioikB 
in  this  and  the  preceding  page,  which  are 
taken  from  the  third  edition  of  thia  Treatise, 
and  which,  as  well  as  many  oUier  paamges 
in  this  chapter,  most  now  be  undentood  as 
snhjeot  to  the  qualification  in  the  first  sen- 
.tenee  of  it. — Ed. 

(h)  Harrison  ex  parte,  2  Rose,  76. 

{%)  Robinsoii  «.  l^iompiQn,  1  Vera.  466. 


I 


The  HadseatSc  Ordinance  of  1614  requires 
the  master  at  his  return  home  to  summon 
all  the  part-owners  to  reeeive  and  pass  hb 
accounts^  and  imposes  a  fine  upon  those  who 
do  not  attend  the  first  time  in  person  or  by 
agent ;  and  at  the  second  time  authorises  the 
others  to  make  a  final  settlement  without 
them. 
(i7)Koffia»«,  FaiquhaiMai,  %  Bio.  Cassa. 


PHAP.  m.] 


Of  Part-Owners. 


19 


fl^reement,  whereby  they  and  each  and  every  of  them  did  agree  to  and 
with  the  others  and  each  and  eyery  of  the  others^  that  the  ship  should 
proceed  on  a  certain  voyage,  and  oe  under  the  exclusive  management 
and  control  of  one  of  the  parties  as  husband  thereof;  and  that,  after  ^e 
ship's  return,  a  fiill  account  should  be  made  out  of  the  ship  and  her 
concerns,  and  the  nett  profits  be  divided  according  to  the  proportions ; 
it  was  held  that  each  individual  party  to  the  agreement  might  maintain 
an  action  at  law  upon  it  against  him  who  had  acted  as  the  nusband,  for 
not  making  out  an  account  and  dividing  the  profits  within  a  reasonable 
time  after  the  ship's  return  (J). 

*  Thus,  where  two  part-owners  of  a  ship,  who  were  also  partners  as 
to  the  proceeds  of  a  voyage,  settled  and  adjusted  their  accounts  as  to 
that  voyage,  and  one  of  them,  in  consideration  of  a  larger  share  of 
profits  than  he  was  otherwise  entitled  to,  agreed  t6  pay  the  broker's 
bill,  it  was  held  that  the  broker's  bill  became  his  own  individual  debt, 
which  might  be  recovered  from  him  by  the  other  partners,  by  whom 
it  had  been  paid  to  the  broker  (m).  So  also,  where  the  master  of  a 
vessel  covenanted  vnth  the  several  part-owners  to  pay  certain  moneys 
to  them,  and  their  several  exemtora,  &c.,  at  a  certam  banker's,  and  in 
such  parts  and  proportions  as  were  set  against  their  several  and  respec- 
tive names,  it  was  decided  that  each  covenantee  might  sue  severally  in 
respect  of  his  several  interest,  and  that  they  could  not  maintain  a  joint 
*  action  (n). 

7.  Secondly.  As  to  the  interest  of  part-owners  with  regard  to 
strangess. 

The  several  part-owners  of  a  ship  make  in  law  but  one  owner,  and 
in  case  of  anv  mjury  done  to  their  snip  b)r  the  wrong  or  negligence  of 
a  stranger,  they  ought  regularly  to  join  in  one  action  at  law  for  the 
recovery  of  damages,  which  are  afterwards  to  be  divided  among  them- 
selves according  to  their  respective  interests ;  for  otherwise  the  party 
who  had  committed  the  wrong  might  be  unnecessarily  harassed  with 
the  expense  of  several  suits  to  obtain  the  same  end,  wmch  might  be  as 
well  effected  in  one.  But  this  rule  of  law  is  made  for  the  ease  of  the 
wrongdoer ;  and  therefore  the  law  requires  that  he  should  avail  him- 
self of  it  at  the  very  beginning  of  the  cause,  by  pleading  in  abatement 
of  a  suit  brought  by  one  parlH)wner,  that  there  are  others  Uving  who 
ouidit  to  be  parties  to  it  For  if  the  defendant  does  not  do  this,  the 
8^Ie  part^^er  ^  recover  damages  for  the  Ipjury  proportionate  to 
his  share  in  the  ship,  whether  the  nature  of  his  interest  is  made  to 
appear  upon  evidence  at  the  trial,  or  is  originally  stated  by  himself  in 
the  allegation  of  his  cause  of  complaint  (o).    And  if  afterwards  another 


{T)  Owston  9.  Ogle,  13  East,  538.  The 
mere  fiurt  of  part- ownership  does  not  make 
the  partowncrs  of  a  ship  oartners,  but  they 
may  be  jointly  interested  in  her  use  and 
employment ;  and  the  law  as  to  the  earnings 
of  a  ship,  whether  as  freight  or  cargo,  follows 
the  general  law  of  partmsrship.  See  Green 
V.  Briffgs,  6  Hare,  395.  Helme  v.  Smith*  7 
Blng.  700.  HoldeniesB  o.  Shackels,  8  B.  & 
C.612. 


i: 


fm)  Wilson  v.  Catting,  10  Bing.  436. 

[»)  Senrante  «.  James,  10  B,  &  C.~  410. 
See  also  Radenhurst  v.  Bates,  3  Bing.  463 ; 
Helme  v.  Smith,  tupra, 

(o)  Sands  v.  Chuds  and  Others,  Salk.  32. 
Addison  v.  Orerend,  6  Term  Rep.  K.  B. 
766,  and  see  Dockwr^y  v.  Didconson,  Comb. 
866.  Phillips  v.  Claggett,  10  M.  &  W. 
102.  But  see  now  15  &  16  Vict.  c.  76, 
SB.  34— 39. 
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part-owner  sues  for  his  own  interest,  the  defendant  can  no  longer  avail 
himself  of  the  objection,  because  the  party  to  the  first  suit  has  no-longer 
any  matter  of  complaint  (p).  In  the  case  of  the  death  of  any  part-owner 
after  an  injury  received,  the  right  of  action  survives  in  general  to  the 
surviving  part-owners,  who  must  afterwards  pay  to  the  personal  repre- 
sentatives of  the  deceased  the  value  of  his  share. 

In  the  case,  however,  of  an  action  for  the  freight  of  goods  conveyed 
in  a  general  ship,  all  the  part-owners  ought  to  join,  or  if  they  do  not^ 
the  defendant  may  avail  nimself  of  th^  objection  by  evidence  at  the 
trial,  and  without  plea  in  abatement,  according  to  the  general  imle  of 
law,  and  the  distinction  between  contracts  and  wrongs  (y),  unless, 
perhaps,  some  one  should  have  received  his  own  share,  or  have  released 
his  claim  to  it.  The  necessity  of  all  the  part-owners  joining  as  plain- 
tiffs in  the  suit  in  this  case  is  founded  upon  the  consideration,  that 
all  of  them  are  partners  with  respect  to  the  concerns  of  the  ship ;  and, 
upon  this  consideration.  Lord  Chancellor  Eldotiy  in  a  case  of  banxruptcy, 
wnerein  it  appeared  that  the  owners  of  a  ship,  upon  a  settlement  of 
accounts  with  the  master,  who  had  become  a  bankrupt,  were  indebted 
to  him,  and  that,  on  the  other  hand,  he  also  was  indebted  to  some  of 
them  severally  upon  separate  and  distinct  concerns,  refused  to  allow 
the  latter  to  set  off  their  respective  demands  against  the  claim  of  his 
assimiees  for  their  shares  of  the  general  debt  (r\  *  And  although  the 
sh^  of  each  part-owner  be  hisWate  pro^y,  vet,  wherel,  5., 
and  (7.  were  owners  of  a  vessel,  and  B.  and  cX  employed  D.  to  sell  it 
for  them,  which  he  did,  and  paid  over  their  proportion  of  the  purchase- 
money  to  B*  and  C,  but  refused  to  pay  -4.  nis  proportion  of  the  pro- 
ceeds of  the  sale  of  the  vessel,  and  A.  alone  sued  mm  for  the  amount, 
it  was  held  he  could  not  recover ;  for  here  was  a  joint-contract,  and 
persons  having  separate  interests  in  a  ship  may  jointly  agree  to  authorize 
another  to  seU  the  entirety  for  them  (A  But  if  several  part-owners 
allow  one  of  their  number  to  deal  with  their  joint  property  as  his  own, 
and  he  lend  the  proceeds  of  it  and  receive  credit  for  them  in  account 
in  his  own  name,  although  the  property  was  joint,  his  contract  with 
the  borrower  may  have  been  separate,  and  they  must  show  that  it  was 
*  not  so,  if  they  would  sue  upon  it  (f). 

On  the  other  hand,  if  an  action  is  to  be  brought  against  the  part- 
owners  upon  any  contract  relating  to  the  ship,  although  regularly  such 
action  should  be  brought  against  all  jointly,  yet  if  all  are  not  sued,  the 


(p)  Sedgworth  v.  Overend,  7  Term  Rep. 
in  K.  B.  279.  In  this  case,  the  plaintiff  was 
the  only  remaining  part-owner;  hat  the 
opinion  deUvered  hy  Mr.  Jnstice  Lawrence 
is  an  anthority  for  the  text. 

{q\  There  is  a  loose  note  in  8  Eehle,  444, 
Stanley  v.  Ayles,  of  a  dictum  of  Chief  Justice 
Hale  at  Nin  Prius,  to  the  contraTy  of  what 
is  here  advanced  in  the  text ;  but  the  reporter 
adds,  that  the  cause  went  off  to  a  reference. 

(r)  JEx  parte  Christie,  10  Ves.  jun.  105. 

(sS  HatseU  v.  Griffith,  2  C.  &  M.  679.  See 
also  Brown  v,  Bradford,  2  Moo.  &  Boh.  p.  413, 
and  see  Walshe  v,  Provan,  8  Eich.  843,  in 


which  it  was  held  that  a  ship^aeent,  who, 
having  been  directed  by  the  shipi^  husband 
and  part-owner  of  a  ship  to  charter  her,  did 
so,  making  the  freight  payable  to  himself, 
could  not  retain  the  freight  received  by  him 
under  the  charter-party  against  a  debt  due 
to  him  by  the  ship's  husbuid ;  and  that  the 
plaintiffs,  who  were  the  owners  of  the  ship, 
were  entitled  to  recover  the  amount,  either 
on  a  roedal  count  for  wrongf\illy  making  it 
payable  to  himself,  or  as  money  had  and 
received  by  him  to  the  plaintiffs'  use. 

(0  Suds  v.  Bond,  5  B:  &  Ad.  389.    Sm 
parte  Gribble,  Deacon,  and  Giitty,  339. 


CHAP,  m.] 


Of  Part'  Ovmers. 


81 


defendants  can  only  avail  themselves  of  the  objection  by  plea  in  abate- 
ment ;  and  if  they  omit  to  plead  such  a  plea,  the  plaintiff  will  recover 
his  whole  demand,  and  the  defendants  must  afterwards  call  upon  the 
others  for  contribution.  Where  the  declaration,  assuming  the  form  of 
an  action  ex  delicto^  alleges  a  breach  of  duty  and  not  a  breach  of 
promise,  it  has  been  much  questioned  whether  one  part-owner  who  is 
sued  alone  can  avail  himself  of  this  plea,  and  also  whether,  if  the  action 
be  brought  against  more  persons  than  appear  at  the  trial  to  be  part- 
owners,  the  plaintiff  can  sustain  his  suit  against  those  who  appear  to 
be  so,  or  must  fail  altogether.  In  a  case  of  a  similar  nature,  the  Court 
of  King's  Bench  decided  that  the  plea  was  not  admissible  (u) ;  but  in 
another  case,  the  Court  of  Common  Pleas  afterwards  held  it  to  be  ad- 
missible {x\  and  following  up  its  own  judgment,  decided  in  a  third  case 
that  the  plaintiff  who  had  failed  in  proving  all  the  defendants  to  be  part- 
owners  must  fail  altogether  (y).  A  writ  of  error  was  brought  on  this 
latter  judgment,  whicn  was  argued  before  the  twelve  Judges,  and  it 
was  understood  that  much  difference  of  opinion  existed  among  them, 
but  the  cause  was  decided  on  a  different  ground  (^).  In  a  fourth  case 
of  a  similar  nature,  wherein  the  declaration  expressly  alleged  a  bargain, 
and  complained  of  a  deceitful  warranty  in  the  nature  of  a  wrong;  the 
action  being  against  two  persons,  and  tne  plaintiff  proving  a  sale  by  one 
alone,  the  Court  of  King's  Bench  held  that  he  could  not  succeed  against 
that  one,  but  must  wholly  fail  (a\  These  are  mere  points  of  form,  and 
it  will  be  sufficient  to  have  noticed  them  thus  shortly,  in  order  to  put 
the  professional  reader  upon  his  guard. 

8.  If  a  tradesman  who  has  repaired  a  ship  take  from  some  of  the 
part-owners  sums  equivalent  to  tneir  shares,  they  still  remain  respon- 
sible for  the  residue,  if  not  paid  by  the  others,  unless  at  the  time  of  the 
payment  the  tradesman  specially  agree  to  discharge  them  from  all 
further  demand,  upon  some  good  consideration  inducing  him  so  to  do, 
such  as  payment  before  the  exj^iration  of  the  usual  credit,  or  release 
them  by  deed  (i),  which  no  prudent  man  will  do  without  some  very 
strong  inducement  In  this  respect  the  law  of  England  differs  from 
the  Civil  Law,  which  gives  an  action  against  any  one  part-owner  upon 
a  contract  made  by  the  master  to  the  full  extent  of  the  demand,  but  in 
the  case  of  contracts  made  by  the  part-owners  themselves,  holds  each  to 
be  chargeable  only  in  proportion  to  his  own  share  of  the  ship  (c).  By 
the  law  of  Holland^  the  several  part-owners  are,  in  all  cases,  charge- 
able only  according  to  their  respective  interests  in  the  ship  (J). 


(u)  Qovett  9.  Radnidge,  3  East,  02. 

(xj  Powell  t>.  Layton,  2  New  Rep.  366. 

(y)  Max  V.  Roborte,  2  New  Rep.  450. 

ix)  Max  9.  Roberts,  in  Error,  12  East,  89. 

a)  Weal  v.  King,  12  East,  452. 

[b)  Ptunnore  v.  Bonsfield,  1  Starkie,  296. 
Bac.  Ab.  Merchant,  D.  Teed  and  Another 
V,  Baring  and  Others,  before  Lord  Ellenbo- 
rongh,  Ch.  J.,  at  Guildhall,  1806.  The 
receipt  given  by  one  of  the  plaintiff  was  as 
follows :  "Received,  80th  of  May,  1804,  from 
Messrs.  B.  M.  &  Co.,  one-fourth  owner  of 


the  ship  William,  Captain  James  Thompson, 
the  sum  of  450/.,  being  the  amount  of  their 
proportion  of  the  said  ship's  repairs  lately 
done  at  Plymouth,  we  having  settled  with 
the  other  owners  respectively,  John  Teed  & 
Co."  Messrs.  Baring  &  Co.  knew  that  the 
proportions  had  been  a<]yusted,  but  not  piud. 
See  Fitch  v.  Sutton,  5  East,  230.  Wright  v. 
Hunter,  1  Ei\&t,  20. 

(c)  Dig.  14,   1,  1,  25  and  14,  1,  2,  8, 
ana  4. 

(d)  Vinnius  in  Peckium,  p.  165. 
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OF  THE  BOABD  OF  TEADE :  ITS  GENERAL  FUNCTIONS  IN  BELATION  TO  THE 
MERCANTILE  MARINE;  AND  OF  LOCAL  MARINE  BOARDS  AND  SHIPPINa 
OFFICES  ESTABLISHED   UNDER  ITS  AUTHORTTt. 
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1.  The  general  superintendence  of  matters  relating  to  merchant  ships 
and  seamen  is  committed,  by  the  17  &  18  Vict  c.  104,  to  the  Board  of 
Trade,  which  is  authorized  to  carry  into  execution  the  provisions  of 
that  Act,  and  of  all  other  acts  relating  to  merchant  ships  and  seamen, 
and  not  relating  to  the  revenue  (a). 

It  is  empowered  from  time  to  time  to  prepare  and  sanction  forms  of 
the  various  books,  instruments,  and  papers  required  by  the  Act  (with 
the  exception  of  those  relative  to  the  registry  of  ships,  of  which  it  pre- 
scribes the  forms),  and  to  make  such  alterations  therein  as  it  deems 
requisite.  These  forms  are  to  be  sealed  with  the  seal  of  the  Board, 
or  marked  with  some  other  distinguishing  mark ;  they  are  to  be  sup- 
plied at  the  Custom-houses  and  Shipping-offices  of  the  United  Kingdom 
free  of  charge,  or  at  moderate  prices  to  be  fixed  by  the  Board,  which 
may  license  persons  to  print  and  sell  them ;  and  no  such  book,  instru- 
ment, or  paper,  unless  made  in  such  form,  is  admissible  in  evidence 
in  any  civil  proceeding  on  the  part  of  any  owner  or  master  of  any 
ship  (b). 

All  documents  whatever,  putporting  to  be  sealed  by  the  Board 
or  signed  by  its  secretaries,  and  all  certificates  issued  by  the  Board  and 
sealed  with  its  seal,  or  signed  by  an  officer  of  its  marine  department  (c), 
are  to  be  received  in  evidence  and  taken  without  further  proof,  unless 
the  contrary  be  shown,  for  such  documents  as  they  purport  to  be  (d). 

All  consular  officers,  officers  of  customs  abroad,  local  marine  boards, 
and  shipping  masters,  are  to  make  such  reports  and  returns,  and  all 
shij)ping  masters  are  to  produce  to  the  Board  such  official  log-books 
and  other  documents  delivered  to  them  in  pursuance  of  this  Act,  as  the 
Board  may  require  (e). 

Every  officer  of  the  Board  (ee),  if  he  has  reason  to  suspect  that  the 


[a)  Sec.  6. 

[b)  Sec.  8. 

[c)  Sec.  7. 
rf)  Sec  7. 

W  Sec.  12. 


(ee)  Thii  authority  ia  also  given  to  officers 
of  the  Queen's  ships  on  tmL  pay,  British 
coDsukr  officers,  toe  re^strar-general  of 
seamen  and  his  asnstant,  officers  of  customs, 
and  shipping  masters. 
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provisions  of  the  laws  relating  to  merchant  seamen  and  navigation  have 
not  been  complied  with,  may  require  the  owner,  master,  or  any  of  the 
crew  of  any  British  ship,  to  produce  any  official  log-books,  lists  of 
persons^  on  board  his  ship,  or  other  documents  relating  to  such  crew, 
and  take  copies  of  them.  He  may  muster  the  crew  of  any  ship,  and 
summon  the  master  to  appear  and  give  any  explanation  concerning 
such  ship  or  her  crew,  or  such  log-books  and  documents. 

Any  person  who  refuses  to  obey  such  requisition,  or  impedes  such 
master,  or  refuses  or  misleads  any  person  authorized  to  demand  such 
ex^anation,  is  liable  to  a  penalty  of  20t  (/). 

The  Board  is  also  empowered  from  time  to  time  to  appoint  inspectors 
to  report  to  it  on  the  nature  and  causes  of  any  accident  or  damages 
whicn  any  ship  has  or  is  alleged  to  have  sustained ;  whether  the  pro- 
visions of  the  Act,  or  regulations  made  under  them,  have  been  observed ; 
and  whether  the  hull  and  machinery  of  any  steam-ship  are  in  good 
and  Bofficient  order  (^> 

The  inspectors  so  appointed  are  empowered  to  go  on  board  and 
inspect  every  part  of  such  ship,  and  everything  contained  in  or  con- 
nected with  it,  to  which  the  Act  applies;  and  any  premises  which  he 
may  think  requisite  to  enter,  for  tne  purpose  of  the  report  he  is  to 
make.  He  may  summon  before  him  all  persons  whom  he  may  think  fit 
to  examine,  require  answers  or  returns  to  any  inquiries  he  tninks  fit  to 
make,  and  enforce  the  production  of  all  books,  papers,  or  documents, 
which  he  considers  important  for  his  purpose.  He  may  administer 
oaths,  or  require  every  person  examined  before  him  to  make  and 
subscribe  a  declaration  of  the  truth  of  the  statements  made  by  him  in 
his  examination  (A).  Witnesses  summoned  before  him  are  to  be 
allowed  their  expenses ;  and  all  persons  who,  after  tender  of  such 
expenses,  refuse  to  attend,  or  to  make  any  answer,  or  give  any  return, 
or  produce  any  documents,  or  make  or  subscribe  any  declarations 
which  such  inspector  is  empowered  to  require,  is  liable  to  a  penalty 
of  lOL(i).  The  like  penalty  is  incurred  by  any  person  who  obstructs 
an  inspector  in  the  execution  of  his  duty,  who  is  empowered  to  seize 
and  detain  such  person  until  he  can  be  taken  before  some  justice  of  the 
peace,  or  other  person  having  proper  jurisdiction  (k). 

2.  By  the  Mercantile  Marme  Act,  13  &  14  Vict.  c.  93,  and  the  Mer- 
cantile Marine  Amendment  Act,  14  &  15  Vict  c  96,  the  Board  of 
Trade  was  authorized  to  establish  Local  Marine  Boards  at  such  of  the 
seaports  of  the  United  Kingdom  as  had  in  sliips  ordinarily  employed 
as  foreign-going  ships  (that  is  to  say,  ships  employed  in  tradmg  or 
going  beyond  tne  limits  of  tlie  coasts  of  the  United  Kingdom,  the 
Channel  Islands,  or  the  Isle  of  Man,  and  the  continent  or  Europe 
between  the  rivers  Elbe  ana  Brest,  both  inclusive),  a  registered 
tonnage  of  30,000  tons  or  upwards ;  and  at  such  omer  places  as  it 
might  appoint  for  that  purpose. 

The  system  thus  established  is  continued  by  the  17  &  18  Vict 
c.  104(Q.   The  Marine  Boards  are  to  be  constituted  partly  of  members 

(/)  Sec.  18.  (h)  Sec  16.  (k)  Sec  16. 

Of)  Sec  14.  (O  Sec.  IB.  (0  Sec  110. 
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ex-oMciOj  partly  of  members  appointed  by  the  Board  of  Trade,  and 

Eartly  of  members  elected  by  tne  owners  of  foreign-going  ships  and 
ome-trade  passenger  ships  at  such  seaports. 

An  important  part  of  their  duties^  relating  to  the  qualifications  of 
masters  and  mariners,  will  be  discussed  in  the  next  chapter.  * 

They  are  required,  also,  in  every  seaport  in  which  there  is  a  Local 
Marine  Board,  to  establish  shipping  ofSces  and  superintendents  of 
them,  to  be  called  shipping  masters,  over  whom  they  are  to  have 
complete  control,  subject  to  the  general  superintendence  of  the  Board 
of  Trade  (m). 

3.  The  general  business  of  the  shipping  masters  so  appointed  is  to 
afford  faculties  for  engaging  seamen,  by  keeping  registries  of  their 
names  and  characters;  to  superintend  and  facilitate  their  engagement 
and  discharge ;  provide  means  for  securing  their  presence  on  board  at 
the  proper  time ;  to  facilitate  the  making  of  apprenticeships  (n)  to  the 
sea  service,  and  perform  such  other  duties  relating  to  merchant  seamen 
and  merchant  ships  as  will  appear  in  other  parts  of  this  Treatise  to 
be  committed  to  tiiem  by  the  Act  of  Parliament  (o). 

(f»)  Sec  122.  (n)  Sees.  141  to  145.  (o)  Sec.  124. 
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OF  THE  PERSOKS  EMPLOYED  IN  THE  NAVIGATION  OF  MERCHANT  SHIPS. 


CHAPTER  I. 


OF  THE  QUALIFICATIONS  OF  THE  MASTER  AND  MARINERS;  AND  HEREIN 
OF  THE  REGULATIONS  OF  THE  NAVIGATION  ACTS,  THE  MERCANTILE 
MARINE  ACTS,  AND  MERCHANT  SHIPPING  ACT,  1854,  RESPECTING  THEM. 

1-  The  master  of  a  ship  is  the  person  entrusted  with  the  care  and 
management  of  it  His  power  and  authority  are  so  great,  and  tlie 
trust  reposed  in  him  is  of  so  important  a  nature,  tliat  the  gi'eatest 
care  and  circumspection  ought  to  be  used  by  the  owners  in  the  choice 
and  appointment  of  him.  It  appears,  by  the  language  of  the  ancient 
sea-laws  and  ordinances,  that  the  master  was  formerly  in  almost 
every  instance  a  part-owner  of  the  ship,  and  consequently  interested 
in  a  twofold  character  in  the  faithful  discharge  of  his  duty.  At 
present,  it  frequently  happens  that  he  has  no  proi)erty  in  the  ship. 
The  law  of  most  countnes  requires  a  previous  examination  of  the 
person  to  be  appointed  to  this  important  office,  in  order  to  ascertain 
nis  nautical  experience  and  skill ;  in  some,  he  is  liable  to  be  punished 
as  a  criminal  if,  having  undertaken  the  charge,  he  is  found  incompetent 
to  the  performance  of  it  (a).  In  this  country  the  owners  were,  imtil 
lately,  left  to  their  own  discretion  as  to  the  skill  and  honesty  of  the 
master  and  his  officers ;  and  although  he  is  bound  to  make  good  any 


(a)  Bj  the  French  Ordhiance,  Bv.  2,  tit. 
1,  art.  1,  **  Aucnn  ne  paorni  ^i-aprbs  6tre 
r^u  capitame  maitre  <m  patron  de  navire, 
mi'il  n'ait  navign^  pendant  cinq  ans,  et  n*ait 
it6  examine  pnbliqnement  sur  le  fait  de  la 
navigation,  et  tronv^  c^|)able  par  deux  an- 
dens  maiira  en  prince  des  offiders  de 
FAnuraot^,  et  dn  profeieenr  d'hydrographie, 
t^a  y'en  a  dans  le  liea ; "  upon  whidi  Valin 
remarks,  "  I/inoonv^nient  est  n^anmcnns  que 
des  s^jets  tr^  capables  et  k  qui  il  ne  manque 
que  la  formality  de  la  reception  perdent  quel- 

riefois  Pavantage  de  commander  des  navires 
Toocasion,  par  la  mis^ble  avarice  ou  par  le 
caprice,  de  eertains  offiders  de  I'Amirant^ 
qm  ne  sont  pas  d^mneor  d'accorder  ces 


sortes  de  d^issoires."  Cleirac,  in  his 
"  Jugemens  d'Oleron,"  di.  i.,  says,  that  the 
title  of  the  master  of  a  ship  implies  honour, 
experience,  and  morals,  "  reverendum  hono- 
rem  sumit  qmsqttU  ma^tri  nomen  ac- 
ceperit."  The  Ordinances  of  tlie  Hanse 
Towns,  of  Bilboa,  of  Prussia,  and  Sweden, 
have  all  required  the  master  to  be  previously 
examined  and  certified,  to  be  fit  by  expe- 
rience, competence,  and  diaracter.  ^e 
establkhment  of  similar  regulations  in  this 
country  would  seem  to  be  an  olrject  of  urgent 
necessity,  for  the  preservation  of  life  and 
property. — See  MaccuUoch,  Diet,  of  Com- 
merce (Stq^yp.,  Ships). 
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damage  that  may  happen  to  the  ship  or  cargo^  by  his  negligence  or 
tmsldmdness^  if  he  is  of  ability  to  do  so^  yet  he  cannot  be  punished  as 
a  criminal  for  mere  incompetence. 

By  the  Mercantile  Marine  Act,  13  and  14  Vict  c.  93,  and  the 
Merchant  Shipping  Act,  1854,  the  Local  Marine  Boards  are  required  to 
provide  for  the  examination  at  their  respective  ports  of  persons  who 
mtend  to  become  masters  or  mates  of  foreign-going  or  home-trade 
passenger  ships,  or  who  wish  to  procure  certificates  of  their  com- 
petency, and  may  appoint,  remove,  and  re-appoint  examiners  to  conduct 
such  examinations,  and  otherwise  regulate  them  (b). 

Rules  may  be  laid  down,  as  to  the  conduct  of  such  examinations  and 
the  qualification  of  the  applicants,  by  the  Board  of  Trade,  and  no 
examiner  is  to  be  appointed  unless  he  possesses  a  certificate  of  qualifica- 
tion, granted  by  it  (cy 

The  Board  of  Trade  may  depute  any  of  its  officers  to  assist  at  such 
examinations,  and  when  they  have  been  passed  satisfactorily,  and  the 
applicant  has  given  evidence  of  his  sobriety,  experience,  ability,  and 
general  good  conduct  on  ship-board,  the  Board  of  Trade  may,  upon  a 
report  from  the  local  exammers,  deliver  to  him  a  certificate  of  com- 
petency, to  act  as  first,  second,  or  only  mate  of  a  foreign-going  ship,  or 
master  or  mate  of  a  home-trade  passenger  ship  (rf). 

If  the  Board  of  Trade  has  reason  to  believe  such  report  to  have 
been  unduly  made,  it  may  remit  the  case  either  to  the  same  or  to  any 
other  exammers,  and  require  a  re-examination  of  the  applicant,  or  a 
further  inquiry  into  his  testimonials  and  character,  before  granting 
him  a  certificate  («). 

Certificates  of  service,  difiering  in  form  from  certificates  of  com- 
petency, are  to  be  granted  by  the  Board  of  Trade  to  persons  who 
prove  themselves  entitled  thereto,  under  the  following  regulations  f /)• 

Every  person  who,  before  the  1st  of  January,  1851,  servea  as 
master  in  the  British  merchant  service,  or  who  has  or  shflJl  hereafter 
attain  the  rank  of  lieutenant,  master,  passed  mate,  or  second  master,  or 
any  higher  rank,  in  the  service  of  her  Majesty  or  of  the  East  India 
Company,  shall  be  entitled  to  a  certificate  of  ser^*ice  as  master  for 
foreign-going  ships. 

Every  person  who  before  the  same  date  served  as  mate  in  the 
British  merchant  service  shall  be  entitled  to  a  certificate  of  service  as 
mate  for  foreign-going  ships. 

Every  person  who,  before  the  1st  of  January,  1854,  has  served  as 
master  of  a  home-trade  passenger  ship  shall  be  entitled  to  a  certificate 
of  service  as  master  of  home-trade  passenger  ships. 

Every  person  who  before  that  date  has  servea  as  mate  of  a  home- 
trade  passenger  ship  shall  be  entitled  to  a  certificate  of  service  as 
mate  for  home-trade  passenger  ships. 

No  foreign-going  ship  or  home-trade  passenger  ship  shall  go  to  sea 
from  any  port  of  ue  United  Kingdom  unless  her  master,  and  in  the 
case  of  a  foreign-going  ship,  the  first  and  second  mates,  or  only  mate, 


(b)  17  &  18  Vict.  c.  104,  s.  18L  (d)  Sec  184.  (/)  Sec  186. 

^  ^  Sec  182.  (#)  Sec  184. 
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have  obtained  and  possess  certificates  either  of  competency  or  service^ 
aporopriate  to  their  several  stations  in  such  ship,  or  of  a  higher  grade  (g). 

No  ship  of  100  tons  burden  or  upwards  shall  go  to  sea  unless  at  least 
one  officer  besides  the  master  has  obtained  and  possesses  a  certificate 
appropriate  to  the  grade  of  only  mate  therein,  or  to  a  higher  grade  (A). 

Every  person  who  having  been  engaged  to  serve  as  master,  or  as  first 
or  only  mate  of  a  home-trade  passenger  ship,  goes  to  sea  as  such  master 
or  mate,  without  being  at  the  time  entitled  to  and  possessed  of  such 
certificate,  or  who  employs  any  person  in  any  of  these  capacities  with- 
out first  ascertaining  that  the  person  so  employed  is  at  the  time  entitled 
to  such  certificate  as  above  required,  is  liaole  to  a  i>enalty  of  50L  (i). 

Certificates  of  competency  for  foreign-going  ships  are  to  be  deemed 
of  a  higher  grade  than  the  corresponding  grades  for  home-trade 
passenger  ships,  and  entitle  the  holaer  of  them  to  go  to  sea  in  the 
corresponding  grade  in  such  last-mentioned  ships  (k\  But  no  certifi- 
cate for  a  home-trade  passenger  ship  will  entitle  the  holder  to  go  to 
sea  as  master  or  mate  of  a  foreign-going  ship  (/). 

Certificates  of  competency  and  oi  service  are  to  be  made  in  duplicate; 
one  part  to  be  delivered  to  the  person  entitled  to  it,  the  other  kept  and 
recorded  by  the  registrar-general  of  seamen,  or  by  such  other  person 
as  the  Board  of  Trade  may  appoint  (m).  Immediate  notice  is  to  be 
given  to  such  registrar  or  other  person  of  all  orders  made  by  it  for 
cancelling,  suspending,  altering  or  affecting  these  certificates;  and 
snch  registrar  or  other  person  is  to  make  a  corresponding  entry  in  the 
Record  of  Certificates  (n).  A  copy  of  a  certificate,  purporting  to  be 
certified  by  such  registrar,  or  his  assistant,  or  such  other  person,  is  to  be 
primd  facie  evidence  of  such  certificate,  and  a  copy  purporting  to  be  so 
certified  of  any  entry  made  as  aforesaid  in  respect  of  any  certificate,  is  to 
he  prima  facie  evidence  of  the  truth  of  the  matters  in  such  entry  (o). 

The  Board  of  Trade,  in  case  of  loss  without  fault  by  any  master  or 
mate  of  his  certificate,  may  direct  a  copy  of  the  certificate,  to  which  he 
appears  by  the  record  to  be  entitled,  to  be  made  out,  certified,  and 
delivered  to  him ;    and  such  copy  is  to  have  all  the  efi^ect  of  the 


signing  the  agreement  with  his  crew,  the  master  of  every 
foreign-going  vessel  Skall  produce  to  the  shipping  master,  before  whom 
the  same  is  signed,  the  certificate  of  competency  or  service  which  such 
master  and  his  first  and  second  mate,  or  only  mate,  are  required  to 
possess ;  and  shall  receive  from  the  shipping  master  a  certificate  of  his 
naving  done  so,  and  having  signed  the  agreement  The  master  of  every 
foreign-going  siiip  shall,  tefore  proceecfing  to  sea,  produce  the  certifi- 
cate, so  to  be  given  to  him  by  the  shipping  master,  to  the  collector  or 
comptroller  of  Customs;  and  no  officer  of  Customs  shall  clear  any 
foreign-going  ship  outwards,  or  permit  her  to  proceed  to  sea,  without 
such  production  (y). 

The  master  or  owner  of  home-trade  passenger  ships  of  more  than 
eighty  tons  burden  shall,  twice  in  every  year,  produce  to  the  shipping 

(a)  Sec.  186.  (t)  IWcL  ^  (/)  IHd.  (»)  Ibid.  (p)  Sec.  189. 

(A)  Ibid.  (k)  Sec  187.  (m)  Sec.  188.  (o)  Ibid.  (q)  Sec.  161. 
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master  the  certificates  of  competency  or  service,  which  he  and  his  first 
or  only  mate,  as  the  case  may  be,  are  required  to  possess  (r). 

The  shipping  master  shall  thereupon  give  to  the  master  a  certificate 
of  such  delivery  and  production;  and  no  officer  of  Customs  shall  grant 
a  clearance  or  transire  for  any  such  ship,  without  the  production  of 
such  certificate.  And  if  any  such  ship  at  :empts  to  ply,  or  go  to  sea 
without  such  clearance  or  transire^  any  such  officer  may  detain  her 
until  such  certificate  is  produced  (s). 

Every  person  implicated  in  obtaining  Ly  false  representation,  or  in 
forging,  idtering,  using  or  lending,  any  such  certificate,  or  copy  of 
certificate,  is  for  every  such  ofience  to  be  deemed  guilty  of  a  mis- 
demeanor (<)• 

2.  The  other  persons  employed  in  the  ordinary  navigation  of  a 
trading  ship,  fall  under  the  general  denomination  of  mariners  and 
seamen. 

'    For  the  employment  of  a  British  ship,  it  was,  until  the  session  of 
Parliament  A.  d.  1853,  necessary  that  the  master,  and  a  certam  pro- 

)rtion  of  the  mariners,  should  in  many  cases  be  British  subjects. 
!o  long  ago  as  the  reign  of  Queen  Elizabeth,  it  was  made  unlawful 
to  lade  or  carry  any  fish,  victual,  or  other  things  in  any  bottom, 
whereof  a  stranger  bom  was  ship-master,  from  one  part  of  the  realm 
to  another  (m).  An  ordinance  made  in  the  time  of  the  Usurpation 
required,  in  some  particular  cases,  the  master  and  mariners,  or  the 
most  part  of  them,  to  be  of  the  people  of  the  Commonwealth  (x).  The 
celebrated  Navigation  Act,  which  passed  immediately  after  the 
Restoration,  required  the  master  and  three-fourths  of  the  mariners 
to  be  subjects  of  the  King,  wherever  it  required  a  trading  ship  to  be 
either  JSnglish-huilt  or  English-oyvned  (y) ;  and  by  a  statute  passed 
in  the  following  year,  ^*  the  number  of  mariners  was  to  be  accounted 
according  to  what  they  should  have  been  during  the  whole 
Yojage^\z).  These  regulations,  however,  having  been  found  incon- 
venient in  time  of  war,  several  temporary  statutes  (a)  allowed,  during 
such  periods,  the  employment  of  three-fourths  foreign  seamen ;  ana 
the  two  fii-st  of  those  statutes  conferred  the  privileges  of  British 
subjects  upon  foreign  seamen  after  two  years'  service  in  the  time  of 
war,  either  on  board  a  ship  of  war,  or  a  merchant  or  trading  vessel. 

This  subject  was  fiirtner  regulated  by  a  statute  passed  in  the 
thirty-fourth  year  of  the  reign  of  George  the  Third,  as  to  Grreat 
Britain  (b) ;  and  by  another  statute  passed  in  the  forty-second  of  the 
same  reign,  as  to  Ireland  (c).  But  that  statute,  and  all  others 
relating  to  the  subject,  having  been  repealed  in  the  sixth  year  of  the 
reign  of  King  George  the  Fourth,  it  was,  by  a  statute  of  that  year. 

Sec.  162.  (y)  12  Car.  2,  c.  18.    See  Beeves'  Law 

Ibid.  of    Shipping    and    Nayigation,    pp.    804^ 

Sec.  140.  305. 
u)  5  Eliz.  c  5,  8.  8,  under  forfeiture  of         (g)  18  &  14  Car.  2,  c.  11,  8.  6. 
the  goods*    To  which  the  ordinance  of  the  (a)  6  Anne,  c.  37 ;  13  Geo.  2,  c.  3 ;  28 

9th  oi  October,  1651,  and  the  Navigation  Geo.  2,  c.  16;  19  Geo.  3,  c  14;  83  Geo.  3, 

Act,  add  also  the  forfeiture  of  the  vessel.  c  26 ;  43  Geo.  3,  c.  64. 
{x)  Ordinance  of  the  9th  of  October,  1651,  (b)  34  Geo.  3,  c  68. 

ScobeU's  Acts.  (c)  42  Geo.  3,  c.  61. 
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and  subsequently  by  the  3  &  4  Wm,  4,  c  64,  the  8  &  9  Vici  c  88, 
and  the  12  &  13  Vict  c.  29,  enacted,  that  no  ship  should  be  admitted 
to  be  a  British  ship,  unless  duly  registered  and  ;nayigated  as  such ; 
and  that  every  British  registered  ship  (so  long  as  the  registry  of  such 
ship  shall  be  m  force,  or  ue  certificate  of  such  roister  retained  for  the 
use  of  such  ship)  should  be  navigated  during  the  whole  of  every 
voyace  (whether  with  a  cargo  or  in  ballast),  in  every  part  of  Ae 
world,  by  a  master  who  is  a  British  subject,  and  by  a  crew  whereof 
three-fourths  at  least  are  British  seamen ;  and  if  such  ship  be  employed 
in  a  coasting  voyage  &om  one  part  of  the  United  Kin^om  to  another, 
or  in  a  voyage  between  the  United  Kingdom  and  the  islands  of 
Cfuemsey^  Jersey,  Aldemey,  Sark,  or  Man ;  or  from  one  of  the  said 
islands  to  another  of  them,  or  be  employed  in  fishing  on  the  coasts  of 
the  United  Kingdom,  or  any  of  the  said  islands,  then  the  whole  of  the 
crew  shall  be  British  seamen  (d).  And  it  was  ftirther  enacted,  that  no 
person  should  be  qualified  to  be  master  of  a  British  ship,  or  to  be  a 
British  seaman,  within  the  meaning  of  the  Act,  except  natural-bom 
subjects  of  her  Majesty,  or  persons  naturalized  by  Act  of  Parliament, 
or  act  of  some  British  colomal  legislative  authority,  or  made  denizens, 
or  who  have  become  British  subjects  by  virtue  of  conquest,  or  cession 
of  some  newly-acquired  country,  who  should  have  taken  the  oath  of 
allegiance,  or  the  oath  of  fidelity  required  by  the  treaty  or  capitulation ; 
Asiatic  sailors  or  Lascars,  being  natives  of  any  of  the  places  within 
the  limits  of  the  charter  of  the  East  India  Company,  and  under  the 

fovemment  of  her  Majesty,  or  the  said  Company ;  and  persons  who 
ad  served  on  board  some  of  her  Majesty's  ships  of  war,  in  time  of 
war,  for  the  space  of  three  years. 

But  the  12  &  13  Vict,  which  required  every  British  ship  to  be 
navigated  by  a  master  who  is  a  British  subject,  and  by  a  crew  of 
whom  the  whole,  or  such  proportion  as  therein  mentioned,  are  British 
subjects,  has  been  repealed  (e\  Foreign  ships  carrying  goods  or  pas- 
sengers are  now  subject  to  tne  exercise  by  her  Majesty  of  the  same 
powers  (/),  in  respect  of  them,  as  she  may  exercise  in  respect  of  foreign 
ships  employed  in  the  over-sea  trade,  ana  to  the  same  laws  and  regula- 
tions as  British  ships  admitted  to  the  coasting  trade  of  the  United 
Kingdom,  to  the  trade  of  the  Channel  Islands  (gr),  and  between  them 
and  the  United  Kingdom ;  and  there  is  no  restraint  on  the  employment 
of  foreigners  in  British  ships.  ^ 


i? 


8  &  9  Vict,  c  88,  8. 18;  12  &  13  Vict.  c.  29. 

16  &  17  Vict.  c.  181.  t.  31 ;  17  &  18  Vict,  c  120. 
(/)  16  &  17  Vict  c  107. 
(y)  17  Vict,  c  6. 
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CHAPTER  II. 

01*    THB  AUTHOBmr  OF  THI   ICASTBB   WITH  BEaiJU)   TO  THB  EMPLOYKEOT 

OF  THB  ship;   and   HEKEIN, 

(<S!r.)  1.  Of  the  diffhrent  Inndi  of  Contract  under  which  Merchant  Ships  are  emplojfed* 
2.  Ownere  of  /Ships  are  bomnd  by  Contracts  of  the  Master,  relative  to  the  usual  cottrte 

of  the  Ship's  employment, 
8.  Oases  npon  this  subject, 
4*  Mastet^s  Authority,  iohen  limited, 
5.   Ground  qf  the  LiahiUty  of  Owners  on  the  Contracts  of  the  Master* 

!•  A  TRADiNa  ship  is  employed  by  virtue  of  two  distinct  species  of 
contract :  First  The  contract  by  which  an  entire  ship,  or  at  least  the 
principal  part  thereof,  is  let  for  a  determined  voyage  to  one  or  more 
places.  This  is  usually  done  by  a  Avritten  instrument,  signed  and 
sealed,  and  called  a  charter-party.  Secondly.  The  contract  oy  which 
the  master  or  owners  of  a  ship  destined  on  a'  particular  voyage 
engage  separately,  with  a  number  of  persons  imconnected  with  each 
other,  to  convey  their  respective  goods  to  the  place  of  the  ship's 
destination.  A  ship  employed  in  this  manner  is  usually  called  a 
general  ship. 

The  nature  of  each  of  these  contracts  will  form  the  subject  of 
particular  discussion  hereafter  (a).  In  the  present  chapter  it  is  pro- 
posed to  consider  orily  the  power  of  the  master  to  bind  the  owner  of 
the  ship  by  these  engagements  (6). 

^  2.  The  owners  rarely  navigate  a  trading  ship  by  themselves ;  the 

conduct  and  management  of  it  are  almost  always  entrusted  to  the 

master,  whether  he  has  or  has  not  a  partial  property  in   it     In  the 

latter  case  he  is  the  confidential  servant  or  agent  of  the  owners  at 

large ;  in  the  former,  of  his  co-partners.     In  eitner  case,  by  the  law  of 

1 1  England^  and  in  conformity  to  the  rules  and  maxims  of  that  law  in 

1;  analogous  cases,  the  owners  are  bound  to  the  performance  of  every 

It  lawftu  contract  made  by  him  relative  to  the  usual  employment  of  the 

ship.     They  are  bound  to  this  performance  by  reason  of  their  employ- 

I  ment  of  the  ship,  and  of  the  profit  derived  by  them  from  that  employ- 

^  ment  (c).     One  part-owner,  who  dissents  from  a  particular  voyage  in 

the  manner  mentioned  in    a  preceding  chapter  (cZ),  is  not    bound, 

because  he  does  not  employ  the  ship  on  that  voyage,  nor  derive  any 

profit  from  it  (A     The  course  of  the  usual  employment  of  the  ship  is 

evidence  of  autnority  given  by  the  owners  to  the  master  to  make  for 

them  and  on  their  behalf  a  contract  relating  to  such  employment,  and 


(a)  Part  4,Vh.  1,  2,  3,  4.  (c)  See  MoUoy,  b.  2,  ch.  2,  s.  14. 

(b)  Now  perhaps   more  frequently  by  a  [d)  Part  1,  ch.  8,  s.  3,  p.  68. 

written  inrtnunent  not  under  seal,  callod  a  («)  By  Holt>  Ch.  J.,  in  Boson  v.  Sand- 

Memorandum  of  Charter,  foxth,  Carth.  68. 
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confleqtieiitly  a  contract  so  made  by  him  is  esteemed  in  law  to  have 
been  made  oj  them.  It  (/^  is  true  that  the  master  also  is  answerable 
for  his  own  contract ;  for  m  favour  of  commerce  the  law  will  not 
eomfel  the  merchant  to  seek  alter  the  owners  and  sue  them,  although 
it  gives  him  the  power  to  do  so ;  but  leaves  him  a  twofold  remray 
agunst  the  one  or  the  other.  But  in  pursuing  this  remedy^  care  must 
be  takrai  to  describe  the  defendant  accordii^  to  his  real  character ;  for 
in  an  action  at  law  {g\  brought  against  a  person  as  master,  at  the 
trial  whereof  it  iqppeaied  upon  the  proof  that  the  defendant  was  not 
master,  but  owner,  the  plaintiff  failed  in  his  suit 

This  rule  of  the  law  of  Enghmd  agrees  with  the  law  of  other  com- 
mercial nations.  When  the  Itomans  began  to  engage  in  commerce  (h)^ 
a  new  species  of  action,  under  a  particular  name,  appears  to  have  been 
introduced,  to  ascertain  and  enforce  this  responsibility  of  the  owners 
for  the  acts  of  their  servants;  and  by  the  Prcetorian  Edicts  the 
owners,  or  (to  render  the  Latin  word  more  nearlv)  the  employers,  of 
the  ship  are  made  responsible  for  the  faults  of  the  mariners  and 
master,  and  for  the  contracts  also  of  the  master;  but  not  for  the 
contracts  of  the  mariners,  becaujse  the  mariners  are  not  appointed  for 
the  purpose  of  conducting  the  business  of  the  ship,  but  only  of  labour- 
ing in  its  navigation  under  the  orders  of  the  master.  And  with 
r^ard  to  the  contracts  of  the  master,  a  distinction  is  taken  by  the 
commentators  on  the  Edict  between  such  as  the  owners  have  autho- 
rized him  to  make,  and  such  as  they  have  not  authorized  him  to  make; 
but  in  general  it  appears  that  they  were  answerable  for  all  acts  of 
which  his  character  and  situation  afforded  the  presumption  of  autho- 
ri«y.  even  if  he  contravened  the  orders  received  from  tfiem.  unlew  the 
party  with  whom  he  contracted  were  acquainted  with  the  orders  by 
which  his  authority  was  restrained.  Thus  it  is  expressly  laid  down, 
that  if  the  master  appointed  another  person  to  supply  his  place,  con-' 
trary  to  the  positive  orders  of  the  owners,  the  owners  were  responsible 
for  the  condnct  of  the  master  so  appointed,  even  against  their  will. 
On  the  other  hand,  if  a  ship  were  built  for  the  purpose  of  conveying 


(/)  Hone  V.  Sine  or  fflooe,  1  Vent.  190, 
288. 

(ff)  Biohwood V, Footmer, coram  Kenyon, 
Oh.  J.,  Sit.  p.  Hil.  Term,  1790. 

(A)  Dig.  4,  9.  Nauta,  caupones  gtabu' 
larii,  mi  reoepta  regtitttani. 

Dig.  14,  1 :  De  Exercitorift  Actaone. 
Molky,  in  his  Treatise  de  Jnr.  Marit.  et 
Naval,  book  2,  cb.  3,  sect.  2,  Mipears  to  have 
mistaken  the  diaracter  of  the  Exerdtor  navis 
of  the  civil  laW|  and  to  liave  Bnpposedhim  to 
be  the  master  of  the  ship ;  whereas,  in  tmth, 
be  is  the  employer  of  the  sliip,  and  conse- 
qnently  must  be  the  absolute,  or  at  least  ike 
temporary  owner  i  "Magistrom  navis  ao- 
eipere  debemns,  coi  totins  navis  cnra  mandata 
est.  Magistrom  aut^i  aodpimns  non  solmn, 
quern  exsitsltor  praposnit,  sed  et  enra,  ouem 
magSster.  Bxercitorem  aotem  enm  diomnis, 
ad  qnem  obventionee  et  reditns  omnes  per- 


veninnt,  sive  is  Dominns  ut,  sive  a  domino 
navem  per  aversionem  oondnxit  vel  ad  tem- 
trns,  vel  in  perpetumn/' — D\g,  14, 1, 1.  And 
Koocns,  Not.  8,  speaks  to  the  same  efiect  of 
the  Magister.  This  anther  usually  calls  the 
owner  Dominns  navis,  but  he  often  speaks  of 
him  as  the  person  qui  exercet  navcm.  Again, 
in  the  Dig.  4,  9, 1,  2,  we  find  the  following 
commentary  on  the  Pnetorian  Edict.  The 
terms  of  the  edict  aret  "Nautn,  oaupones 
stabularii,  quod  ctgasque  salvum  fore  re* 
eeperint,  nisi  rostituant,  in  eos  judicium 
cttoo."  Upon  which  Ulpian  writes  thus : 
"  Ait  prsetor  nautes  j  nantam  aocipere 
debemns,  eum  qui  navem  exeroet,  quamvis 
nautcB  appellantur  omnes,  qui  navu  navi- 
gandsD  causa  in  nave  sint,  sed  de  exerdtore 
solummodo  pmtor  sentit,  nee  enim  debet 
per  remigem,  aut  mesonautam  obHgari,  sed 
per  le,  yS  per  navis  magirtram.'* 
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passengers  only,  or  merchandise  only,  and  employed  in  that  particular 
trade,  the  owners  were  not  answerable  for  a  contract  made  by  the 
master  to  employ  the  ship  for  a  diflFerent  purpose  in  a  different  trade. 
This  agrees  witt  the  terms  of  the  rule  as  albore  laid  down,  because 
such  a  contract  does  not  relate  to  the  usual  employment  of  the  ship  (i). 

The  modem  nations  of  Europe  appear  to  have  adopted  nearly  the 
same  rules,  founded  on  the  same  principle  (k\  with  certain  limitations, 
that  will  be  noticed  hereafter.  Indeed,  it  oiten  happens  that  no  con- 
tract can  be  made  with  the  owners  personally,  as  when  the  ship  is  at  a 
place  distant  from  their  residence.  Even  when  the  ship  is  at  tne  place 
of  their  residence,  and  is  intended  to  be  employed  as  a  general  ship,  it 
rarely  happens  in  practice  that  the  owners  mterfere  with  the  receipt  of 
the  cargo ;  and  without  doubt  they  are  by  our  law  bound  by  every 
contract  made  by  the  master  relative  to  the  usual  employment  of  «4c/* 
a  ship. 

A  charter-party,  made  by  the  master  in  his  own  name,  furnishes  no 
direct  action  against  the  owners,  groimded  upon  the  instrument  itself, 
by  the  law  of  England;  but  when  this  contract  is  made  by  the  master 
in  a  foreign  port,  in  the  usual  course  of  the  ship's  employment,  and 
under  circumstances  which  do  not  afford  evidence  of  fraud,  or  when 
it  is  made  by  him  at  the  ship's  home,  under  circumstances  which  afford 
evidence  of  the  assent  of  tlie  owners,  the  ship  and  freight,  and  there- 
fore, indirectly,  the  owners  also,  to  the  amount  of  the  value  of  the  ship 
and  freight,  are  by  the  marine  law  bound  to  the  performance  (I).  ^^The 
ship  is  bound  to  tiie  merchandise^  and  the  merchandise  to  the  ship^^  are 
the  words  of  Cleirac  (m).  By  the  French  ordinance  (n)  it  is  declared, 
that  the  ship,  with  its  furniture  and  freight,  and  the  cargo,  are  respect- 
ively bound  to  the  stipulations  of  the  charter-party ;  and  VaUn,  in  his 
Commentary,  says  the  rule  is  the  same,  whether  the  affreightment  be 
made  by  the  owner,  or  the  master  alone,  even  at  the  place  of  the 
owner's  abode,  if  the  owner  does  not  disavow  it 

By  the  French  ordinance  (o)  the  master  is  bound  to  follow  the  advice 
of  the  owners  when  he  freights  the  ship  at  the  place  of  their  abode. 

*  (»)  Tgitur  prffipo«tio  certam  legem  dat  mare  non  safficientcs. — Dig.  lib.  14,  tit.  1.* 

oontrahentibuB.      Quare  si  eum  prseposait  (Ar)  Roccos,  Not.  11 — 18  inclusive,  and 

navi  ad  hoc  solium,  ut  vecturas  exigat  non  at  Not.  26 — 28.    Not.  49 ;  adfinem,  and  Not. 

locet ;  qa5d  fort^  ipse  locayerat,  non  tene-  65.     Qoidon,  ch.  18,  art.  4 ;  and  Cleirac's 

bitur  exercitor  si  magister  locaverat ;  vel  si  Comment,  thereon.    French  Ordinance,  Ut. 

ad  locandum  tantihn    non    ad  exigendmn  ^  2,  tit.  8.    Des  propri^tairee  de  navires,  art. 

idem  erit  dicendum ;    ant  si  ad  lioc  ut  2,  and  the  Commentary  of  Valin  thereon, 

vectoribns  locet,    non  ut  mercibus  navem  Pothier  Charte-partie,  s.  2,  art.  3;    Wei* 

pnestet;  vel  contrk,  modum  egressus,  non  wood's  Sea-Laws,  tit.  15.      See  as  to  the 

obligabit  exerdtorem.    Sed  et  si,  ut  certis  limitations,  part  3,  ch.  7,  of  this  Treatise, 

mercibus  eam  locet   prsspodtus  est,  putjk  (/)  An  instance  of  a  sentence  in  Spain 

leg^mnini,  cannabs,  ille  marmoribus,  vel  alia  against  master  and  ship  for  barratry  and 

materia  locavit;  <^cendum  crit  non  teneri.  deviation  by  the  master,  who  had  let  tiie 

Qusdam  enim  naves  onerari®  qnasdam  (ut  ship  by  a  charter-party,  is  mentioned  in  an 

ipai  dicunt)  twifiarriyoi  (id  est  vectorum  anonymous  case  in  2  Ch.  Ca.  238. 

ductrices)  sunt.    Et  plerosque  mandare  sdo  (mS  Les  Us  et  Coutumes  de  la  Her,  p.  72. 

ne  vectores  recipiant.      Et    sic    ut  cert4  (n)  French  Ordinance,  liv.  3,  tit.  1 :  Des 

regione  et  certo  man  negotietur;  ut  ecce  Chartes-parties,  art.  11.     And  see  liv.  1, 

sunt  naves  qui  Brundusium  k  Cassiopa  vel  k  tit.  14 :  De  la  Saisie  des  Vfusseaux,  art.  16. 

Dyrracchio  vectores  tnjidunt,  ad  onera  in<  (o)  Liv.  8,  tit.  1 :    Des  CharteB-partaec, 

habilcs.     Item  qusedam  fluvii  a^aces,  ad  art.  2. 
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The  ordinance  of  the  Same  Towns  (art  58)  is  to  the  same  effect 
Valiny  in  his  Commentanr  on  the  French  ordinance^  restrains  the 
necessity  of  this  consent  of  the  owners  to  the  presence  of  all  or  the 
greater  part  of  the  owners,  or  of  one  appointed  to  act  for  all ;  and 
says,  that  if  in  such  a  ci^^  the  master  make  a  contract  without  their 
consent,  the  owners  may  annul  it,  and  make  another  by  their  own 
authority ;  but  the  master  himself  will  be  answerable  for  the  non- 
performance of  it  This  doctrine  is  also  adopted  by  his  countryman 
Pothier  (p). 

It  is  true,  indeed,  that  this  principle  of  the  Maritime  Law,  by 
which  the  ship  itself,  in  specie,  is  considered  as  a  security  to  the 
merchant  who  lades  goods  on  board  of  it,  cannot  be  carried  into  effect 
in  this  country,  because  the  Coiurt^  of  Admiralty,  in  which  alone 
proceedings  can  be  carried  on  against  the  ship,  has  no  iurisdiction  in 
such  a  case.  But  I  apprehend  the  owners  may  be  made  responsible, 
either  by  a  special  action  on  the  case  at  the  common  law,  or  by  a  suit 
in  equity,  for  the  faithful  performance  of  the  stipidations  of  a  charter- 
party  made  by  the  master  under  the  circumstances  before-mentioned. 

3.  The  general  rule  before  laid  down,  viz.,  that  the  owners  are 
bound  by  every  lawful  contract  made  by  the  master  relative  to  the 
usual  employment  of  the  ship,  is  proved,  as  to  the  case  of  a  general 
ship,  by  the  following  judicial  authorities  (q). 

In  the  case  of  Boson  v.  Sandford  and  OtJiers  (r),  which  was  an  action 
brought  against  some  of  the  part-owners  of  a  ship  employed  in  the 
coasting  trade  between  Exeter  and  London^  to  recover  the  value  of 
goods  lost,  which  had  been  delivered  to  the  master  at  Exeter  without 
tne  knowledge  of  the  owners,  to  be  conveyed  from  thence  to  London ; 
the  Court  held  that  the  owners  were  answerable  for  a  loss  under  such 
circumstances,  but  decided  the  case  against  the  plaintiff,  because 
the  action  was  brought  against  some  only,  and  not  against  all  the 
part-owners. 

In  the  case  of  Bqucher  v.  Lawson  (s),  which  was  an  action  brought 
against  the  owner  to  recover  the  value  of  Portugal  coin  delivered  to 
the  master  at  Lisbon,  to  be  conveyed  to  London,  and  of  which  by  the 
usage  of  that  particular  trade  the  master  was  to  receive  the  freight  to 
Ws  own  use,  and  which  the  master  had  embezzled ;  the  Court  held 
that,  if  it  had  appeared  that  the  ship  was  employed  in  carrying  goods 
for  hire,  the  owner  would  have  been  answerable  for  this  loss:  for 
although  the  exportation  of  coin  was  prohibited  by  the  laws  of 
Portugal,  yet  the  importation  of  it  into  tnis  country  was  allowed  by 
our  laws,  and  so  the  trade  was  lawftd  here ;  and  it  was  of  no  con- 
sequence, whether  the  master  was  rewarded  for  his  services  by  wa^ 
paid  by  ihe  owner,  or  by  receiving  part  of  the  earnings  of  the  ship ; 


s 


>)  Pothier,  Charte-partie,  no.  48.  the  defendants  had  not  pleaded  in  abate- 

_)  See  a  very  able  discussion    of  this  ment,  they  could  not  avail   themselves  of 

doc^ne  in  Story  on  Agency,  c.  6,  s.  116.  the  pround  upon  which  this  case  was  de- 

(r)  Boson    v.    Sandford     and    Others,  cided  against  the  plaintilT.     See   part  1, 

Carth.  58;    8  Lev.  258;    3  Mod.  821;   1  ch.  3,  sect.  7,  p.  81. 

Show.  29, 101.  (»)  Rep.  teuip.  Hardwicke,  p.  85. 

Note. — It  would  now  be  held,  tlint,  as 
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but  as  it  did  not  appear  that  the  ship  was  employed  in  carrying  goods 
for  hire,  bat,  for  anything  that  appeared  in  the  case,  the  ship  mi^ht 
have  been  sent  to  Lisbon  for  a  special  purpose,  and  if  so  (as  the  Chief 
Justice  said),  no  man  could  say  that  the  master,  by  taking  in  goods  of 
his  own  head,  could  make  the  owners  liable,  it  was  decided  that  the 
plaintiff  should  not  recover. 

The  facts  of  the  case  of  EJUs  v.  Tamer  and  Another  (t),  which  was 
an  action  brought  against  the  owners  for  the  value  of  goods  damaged 
by  the  sinking  of  their  vessel,  were  as  follows: — The  vessel  was 
employed  in  carrying  goods  from  HuU  to  Stockmth  and  to  OatnS" 
boroughy  which  is  a  little  further  than  Stockwithy  but  the  freight  was 
the  same  for  convOTance  to  either  place.  On  former  voyages  the 
goods  destined  to  Stockwith  had  sometimes  been  delivered  there  on 
the  way  to  Gainsboroughy  and  at  other  times  carried  forward  to 
Oainsboroughy  and  delivered  at  Stockwith  on  the  return  to  HulL 
The  goods  in  question  were  delivered  to  the  master  on  his  express 
undertaking  to  deliver  them  at  Stockwith  on  his  way  to  Guinsborough. 
This  particular  undertaking  was  made  by  the  master  without  the 
privity  of  the  defendants,  but  he  had  a  general  authorily  from  them 
to  receive  and  convey  goods  for  the  customary  freight  from  HuU  to 
Stockmth  and  Gainsborough.  The  defendants  had  previously  given 
public  notice,  with  which  the  plaintiff's  agent  who  shipped  the  goods 
was  acquainted,  that  they  would  not  be  answerable  for  any  loss  or 
damage  that  might  happen  to  any  cargo,  unless  occasioned  by  the 
want  of  ordinary  care  and  diligence  in  me  master  and  crew,  in  which 
case  they  would  pay  ten  per  cent  upon  the  loss,  provided  such  pay- 
ment did  not  exceed  the  value  of  the  vessel,  out  that  they  were 
willing  to  insure  against  all  accidents  upon  receiving  extra  freight  in 
proportion  to  the  value.  No  agreement  had  been  made  for  the  pay- 
ment of  extra  freight  for  the  goods  in  question.  The  vessel  tooK  m 
other  goods  to  be  delivered  at  Stockwith  in  the  present  voyage,  and 
arrived  safely  at  that  place.  The  master  delivered  some  of  the  other 
goods  there,  and  was  requested  by  the  wharfinger  to  deliver  all  that 
were  destined  for  that  place,  but,  without  the  knowledge  of  the 
defendants,  reftised  to  deliver  the  others,  alleging  that  they  were 
stowed  below  the  goods  destined  to  Oainsborouah.  On  the  way  fi^m 
Stockwith  to  Gainsborough  the  vessel  sunk,  without  any  want  of  ordi- 
nary care  in  the  master  or  crew,  and  the  goods  in  question  were 
damaged.  The  Court  held,  that  the  plaintiff  should  recover  the  amount 
of  his  loss ;  and  Lord  Kenyan  said,  "  As  the  vessel  reached  Stocktcith 
in  safety,  and  might  have  delivered  the  goods  there,  I  think  this 
action  may  be  maintained ;  for  though  the  loss  happened  in  conse- 

auence  of  the  misconduct  of  the  defendants'  servant,  the  superiors  (the 
efendants)  are  answerable  for  it  in  this  action.  The  de&ndants  are 
responsible  for  the  acts  of  their  servant  in  those  things  that  respect 
his  duty  under  them,  though  they  are  not  answerable  for  his  conduct 
in  those  things  that  do  not  respect  his  duty  to  them — as  if  he  were  to 
commit  an  assault  upon  a  third  person  in  the  course  of  his  voyage.** 

(t)  8  Term  Bep.  in  E«  fi.  p«  581. 


OHAP.n.]  Emphj/metU  of  the  Skip.  96 

It  may  be  obserrdd,  that  in  each  of  the  above  oases  the  oontract 
upon  wnich  the  action  was  brought  was  made  by  the  master  without 
the  particular  knowledge  of  the  owners.  In  uie  first,  it  was  made 
in  the  course  of  the  usual  employment  of  the  vessel,  and  therefore 
the  Court  held  the  owners  to  be  bound  to  the  performance  as  a  general 
rule,  although  they  thought  the  particular  suit  improperly  brought 
In  the  second,  the  contract  was  not  made,  or  at  least  did  not  appear 
to  have  been  made,  in  the  course  of  the  usual  employment  of  the  ship, 
and  therefore  the  owner  was  not  bound  by  it  In  the  last,  the 
contract  was  made  in  the  course  of  the  usual  employment  of  the  ship, 
and  therefore  it  was  considered  to  be  a  contract  made  in  substance  by 
the  owners. 

From  the  decision  of  the  last  of  the  above  cases,  it  seems  also  to 
follow,  that  if  the  master  make  a  particular  engagement  or  warranty 
relating  to  the  conveyance  of  merchandise  according  to  the  usual 
employment  of  the  ship,  the  owners  will  be  bound  by  such  enga^ 
ment  or  warranty,  although  made  without  their  knowledge.  Ana  me 
law  was  so  laid  down  by  Lord  Kenyan,  in  his  directions  to  a  jury  upon 
the  trial  of  an  action  (in  brought  by  a  merchant  against  the  owners  of 
a  ship  on  a  warranty  tnat  the  ship  should  sail  with  convoy  from  the 
place  of  rendezvous,  which  had  not  been  complied  with.  A  broker  in 
1/ondon  had  been  employed  by  the  master  to  advertise  the  ship  as  a 

feneral  ship,  boimd  to  Harnhurgh;  and  in  the  printed  papers  the 
roker  had  inserted  a  clause  purporting  that  the  ship  was  to  sail  with 
convoy  from  the  place  of  rendezvous.  There  was  no  evidence  given 
either  of  the  assent  or  dissent  of  the  defendants  (the  owners)  to  this 
warranty,  or  of  their  knowledge  of  it ;  but  there  was  contnidictory 
evidence  upon  a  question  made  at  the  trial,  whether  the  master  had 
forbidden  the  broker  to  insert  this  clause.  His  lordship,  however, 
told  the  jury  that  he  thought  that  point  quite  immaterial,  for  as  the 
broker  was  authorized  to  aavertise  the  ship,  the  owners  were  answer- 
able to  strangers  for  his  acts,  although  he  bad  ^sceeded  his  authority, 
and  must  se^  their  remedy  against  him :  and  toe  plaintiff  succeeded 
in  the  cause. 

From  this  rule  of  law,  by  which  the  owners  are  boimd  to  the  per- 
formance of  these  contracts,  it  follows  as  a  corollary,  that  they  must 
answer  for  a  breach  of  them,  although  committed  by  the  master  or 
mariners  against  their  will,  and  without  their  personal  lault 

4.  But  if  the  owners  themselves  have  made  a  special  contract  for 
the  employment  of  their  ship,  the  master  cannot,  by  the  general  and 
implied  authority  of  his  character  as  master  only,  annul  such  a 
contract,  and  substitute  another  for  it  with  the  other  contracting 
party  (a?> 

It  seems  also,  that  the  master  of  a  trading  ship,  entrusted  to  his 
command  for  the  purpose  of  procuring  goods  on  freight,  cannot  bind 
the  owners  by  an  engagement  to  carry  goods  free  of  freight     Such 


(u)  Binqiust  v.  IKtchell,  Qoildhall  Sit  {at)  By  Lord  EDenboroagh,  Ch.  J.,  in 

p.  Ifich.  Tenm,  40  Geo  8.  Biurgon  v.  Sbarpe  and  Others,  2  Campb.  529. 
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an  engagement  certainly  will  not  be  within  the  scope  of  his  authority 
as  above  described  (y). 

6-  The  great  responsibility  which  the  laws  of  commercial  nations 
cast  upon  the  owners  for  the  acts  of  the  master  in  this  and  other  cases 
has  appeared  to  many  persons^  at  first  view,  to  be  a  great  hardship; 
but  laying  aside  all  consideration  of  the  opportunities  of  fraud  and 
collusion,  which  would  otherwise  be  afforded,  it  should  always  be 
remembered  that  the  master  is  elected  and  appointed  by  the  owners, 
and  by  their  appomtment  of  him  to  a  place  of  trust  and  confidence, 
they  hold  him  forth  to  the  public  as  a  person  worthy  of  trust  and 
coimdence ;  and  if  the  merchants  whom  he  deceives  could  not  have 
redress  against  those  who  appointed  him,  they  would  often  have  just 
reason  to  complain  that  they  had  sustained  an  irreparable  injurr 
through  the  negligence  or  mistake  of  the  owners,  as  the  master  is 
seldom  of  ability  to  make  good  a  loss  of  any  considerable  amount. 


(y)  Dewell  v.  Moxon  and  Another,  1 
Taont.  391.  Nor  can  he,  hy  sigmng  bills 
of  lading  for  goods  which  have  never  been 
shipped,  render  his  owners  responsible  to 
one  who  has  made  advances  upon  the  £Euth 
of  the  bills  of  lading :  Grant  v.  Norway, 
10  C.  B.  665.  But  such  bills  will  be  con- 
clusive evidence  of  the  shipment  against  the 
master,  or  other  person  signing  the  same, 
unless  the  holder  had  actiml  notice,  at  the 


time  of  receiving  the  same,  that  the  goods 
had  not  been  in  fi&ct  laden  on  board;  pro- 
vided  that  the  master  or  such  other  person 
may  exonerate  lumself,  in  respect  of  such 
misrepresentation,  by  showing  that  it  was 
caused  without  any  de&ult  on  his  part,  and 
wholly  by  the  fraud  of  the  shipper,  or  of 
the  holder,  or  some  person  under  whom 
the  hdder  claims:  18  &  19  Vict.  c.  Ill, 
sect.  3. 
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CHAPTER  III. 

OF    THE    AUTHORITT    OF    THE     MASTER    WITH    BEGARD    TO    BEPAIBS    AND 
OTHEB  NECBSSABIE8  FUBNISHEB  TO  THE  SHIP;   AND  HEREIN, 

CSi,J  1.  Of  the  LiahUUjf  of  Owners  qf  Ship  and  Smployert  qf  Master  upon  Us  Contracts. 

Of  proceedings  against  them  personaUg,  and  against  the  Ship, 
2.  Of  their  personal  Liabilitg  on  his  Contracts  for  Necessaries, 
8.  Of  Charges  on  the  Ship  in  Specie.    Repairs  done  in  Sngland  not  privileged  as  in 

CmU  and  MarOime  Lam,    Lien  of  Shipwright, 

4.  Doetrime  and  Jurisdietion  qfAdmiraltg. 

5.  I»  foreign  ports  Master  mag  hypothecate  his  Shep,  bmt  ik4  generaUg  at  the  resi- 

dence qfhis  Owners,     Of  Contracts  hg  Bottomrg. 

6.  Requisites  to  vaHdiig  qf  Bottomrg  Securities. 

7.  Must  be  for  relief  qf  Ship's  NecessiHes. 

8.  JProceedings  in  Admiraltg  upon  them, 

9.  If  several  Securities  of  this  kind,  last  entitled  toprioritg, 
10.  JBstent  to  which  Freight  mag  he  pledged, 

1.  The  obliinttion  to  which  the  master  of  a  ship  may  subject  the 
owners  to  ^7  the  charge  of  repairing  their  ship,  and  the  j>rice  of 
stores  and  provisions  supplied  fer  the  use  of  it,  or  to  repay  monej 
adyanced  for  those  purposes,  is  sometimes  direct,  furnishing  an  action 
against  themselyes  personally;  sometimes  indvreet,  to  be  prosecuted 
by  a  suit  axrainst  the  ship.  It  is  proposed  in  the  present  chapter  to 
cLider  it^SicUy  J  each  of  SieKns.         ^ 

It  should  be  premised,  however,  that  the  master  ib  always  personally 
bound  by  a  contract  of  this  kind  made  by  himself,  unless  ne  takes  care 
by  express  terms  to  confine  the  credit  to  his  owners  only  (a).  But 
such  a  contract  made  by  the  owners  themselyes  (6),  or  under  circum- 
stances which  show  diat  credit  was  given  to  them  alone  (o),  gives  the 
creditor  no  right  of  action  against  the  master. 

It  should  be  observed  also,  that  the  owners  here  spoken  of  are  not 
in  all  cases  the  persons  ((2)  in  whom  the  absolute  legal  tide  of  the 

(a)  Rich  9.  Goe,  Cowp.  686.  be  matter  of  question.    He  may,  aa  we  have 
iff)  Fanner  v.  Davis,  1  Term  Bep.  K.  B.  eeen  {aniey  p.  87),  be  himself  the  charterer. 
lOe.  In  that  character,  or  asa  servant  of  the  char- 
ge) Hoskins  v.  Slayton,  before  Lee,  J.,  at  terer,  his  duty  in  respect  to  bottomry  contracts 
Qmldball,  Cases  temp.  Hardwicke,  876.  would  be  one  of  exti^e  delicacy,  inasmnch  as 
*  {d)  The  power  of  a  master,  appointed  his  bond  may  pledge  the  ship  to  an  extent 
by   a   charterer,    to  pledge   the  ship   by  mnch  exceeding  his  own  interest  in  it,  or  the 
bottomry  contract  does  not  appear  to  have  interest  of  his  employer.    Bnt  besides  this 
been  questioned  in  oar  Conrts.    Charter-  ordinary  anthori^,  ne  is  dothed,  virtute 
parties  sometimee  contain  an  express  pro-  qfficH,  with  the  character  of  a  special  owner 


vifflon  that  a  particular  person  uiall  be  the  of  the  ship,  representing  not    merely  the 

master.    Oenorally  he  is  appomted  by  the  absolute  owner  (Dominus  savis),but  also  the 

owner,  bnt  whether  fat  the  purposes  of  tiie  temporary  owner  or  charterer    (Exerdtor 

ship*s  ordinary  employment  he  be  the  servant  navis).    ''He  has  not  the  mere  char^  of 

*  ofthe  owner, or  of  thediarterer,  will  often  it  as  servant: "     Magister  navis  acojpere 
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ship  may  be  vested,  but  rather  those  from  whom  the  master  derives 
his  authority,  and  whose  agent  he  is,  on  the  particular  occasion.  Some 
remarks  have  been  offered  on  this  head  in  the  first  chapter  of  this 
Treatise  (e).  The  owners  of  a  packet  employed  by  the  Government 
to  carry  the  mail  are  answerable  for  stores  ordered  by  the  captain, 
although  he  is  nominated  by  the  postmaster-general  (/). 

2.  As  to  the  personal  obhgation  of  the  owners. 

I  have  in  the  preceding  chapter  stated  the  nature  and  grounds  of 
the  owners'  obligation,  in  the  case  of  contracts  made  by  the  master 
for  the  carriage  of  merchandise  in  their  ship.  Their  obligation,  in  the 
case  of  his  contracts  now  under  consideration,  is  of  the  same  nature, 
and  depends  upon  the  same  principles — for,  as  those  relate  to  the 
employment  of  the  ship,  so  these  relate  to  the  means  of  employing  it ; 
and  accordingly  we  find  the  obligation  of  the  owners  in  both  cases 
laid  down  in  the  very  same  parts  of  the  Civil  Law  (g\  and  treated 
under  one  head.  (  And  as  the  master  in  general  appears  to  all  the 
world  as  the  agent  of  the  owners  in  matters  relating  to  the  usual 
employment  of  the  ship,  so  does  he  also  in  matters  relating  to  the 
means  of  employing  the  ship ;  the  business  of  fitting  out,  victualling, 
and  manning  the  ship  being  left  wholly  to  his  management  in  places 
where  the  owners  do  not  reside,  and  have  no  established  agent,  and 
frequently  also  even  in  the  place  of  their  own  residence.  His, 
character  and  situation  famish  presumptive  evidence  of  authority 
fr(»n  the  owners  to  act  for  them  in  these  cases,  liable  indeed  to  be 
rebutted  by  pro<^  that  they,  or  some  other  person  for  them,  managed 
the  concern  iu  any  particular  instance,  and  that  thia  &ct  was  actuwy 
known  to  a  particular  creditor,  or  was  of  such  general  notoriety  that 
he  cannot  be  supposed  to  be,  because  he  ought  not  to  have  been, 
ignorant  of  it,  or  that  they  were  by  the  terms  o?  the  contract  expressly 
excluded  (A). 


*  debemus  cai  tothss  navis  onra  mandata 
est. — IHg.  lib.  14t,  tit.  1.  See  the  obser- 
vations of  Mr.  Justioo  Story,  in  his  Trea- 
tise  on  Agency,  p.  91.  The  same  learned 
Jndge  (American  e^.  of  this  work,  p.  126) 
cites,  with  approval,  a  decision,  in  the 
case  of  Breed  t;.  The  Ship  Venus,  by  the 
district  Judge  of  Massachusetts.  The  ship 
belonged  to  Boston,  and  was  chartered 
on  a  voyage  to  Bristol,  in  England,  and  back 
to  Boston.  On  the  homeward  voyage,  she 
was  compelled  to  go  into  Einsale  in  Ire- 
land to  refits  and  tiiere  the  necessary  sum 
for  the  repairs  was  advanced  by  a  person 
connected  in  business  with  the  chaiterers^ 
and  a  bottomry  bond  was  taken  in  their 
name  for  the  amount.  The  ship  completed 
her  voyage,  and  was  libelled  in  the  Ad- 
miralty on  the  bottomry  bond  by  the  char- 
terers, and  a  decree  passed  in  their  fiivour. 
On  that  occasion  Judge  Davis  said  that  he 
did  not  find  any  authority,  either  from  de- 
cided cases  or  eeneral  principles,  to  intro- 
duce the  limitations  contendea  for  either  as 

*  to  the  rights  of  the  master  or  the  diarterers ; 


that  the  master,  although  appointed  by  the 
charterers^  must  be  considered  as  approved 
by  the  owner— ^md  he  had  the  same  authority 
as  if  appointed  by  the  owner;  and  that 
although  the  charterers  might  have  ad- 
vanced their  money,  and  have  recovered  the 
amount,  on  the  covenant  in  the  charter- 
party  by  the  owner  to  keep  the  ship  in 
repair,  yet  they  were  not  bound  to  do  so; 
and  by  entering  into  the  bottomry  contract^ 
they  waived  their  remedy  on  the  oharter- 
paity  for  theadvances  made  for  repairs.  See 
also  the  case  of  the  Trident,  pott,  p.  186.* 

(e)  Ante,  p.  80.  • 

(/)  Stokes  V,  Came  and  Others,  8 
Campb.  839. 

(ff)  Dig. :  De  fixercitorift  Actione,  14. 1, 
1,  8,  and  14^  1, 1,  7. 

(A)  Hand,  ex  parte,  2  Rose,  91;  Wil- 
liamson V,  Pftge,  1  CaiT.  &  K.  581 ;  and  the 
case  of  the  Alexander,  1  Wm.  Bob.  Bep.  861. 
See  also  observations  on  this  passage  by 
Lord  Campbell,  in  the  recent  case  o(  Frost  v. 
Oliver,  21  L.  T.  193,  and  Gleadcm  u.  'Hnkler, 
Holt,  Bep.  586,  in  which  ii  was  held  by 
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*  Thus,  where  the  charterer  of  a  vessel  agreed  by  the  charter-party 
that,  on  the  arrival  of  the  ship  at  the  outward  port,  he  would,  through 
his  acent  there,  sinmljr  cash  to  the  master  for  the  disbursement  of  £e 
vessd,  to  be  repaid  by  bills  to  be  drawn  by  the  master  on  the  owner, 
and  on  the  arrival  there  the  agent  supplied  goods  for  the  use  of  the 
crew,  and  paid  certain  money  demanos  made  on  the  master,  but  did 
not  advance  any  actual  cash ;  it  was  held,  that  althou^  no  bills  were 
drawn  by  the  master,  yet  as  he  had,  independently  of  the  stipulations 
of  the  charter^Nurty,  authority  to  obtain  simpli^  of  ffoods  and  neces- 
saries for  the  use  of  the  ship,  the  owner  was  liable  to  me  diarterer  6xt 
the  amount  (t). 
Even  where  a  charter-party  contained  a  clause  that  sufficient  money, 
i  not  exceeding  a  certain  sum,  ^ordd  be  advanced  to  the  master  for 
disbursements,  and  the  party  to  whom  the  ship  was  addressed  advanced 
a  larger  sum,  it  was  held  that  the  foil  amount  was  recoverable  against 
*  the  owners  (ifc). 

It  is  scarcely  necessary  to  remark,  that  the  master's  contract  with 
the  mariners  employed  in  the  navigation  of  the  ship  is  one  <^  those 
which  are  obligatory  upon  the  owner;  but  it  is  prc^r  to  mentbn, 
because  the  pomt  has  once  been  contested,  that  his  contract  with  an 
occasional  pilot  is  of  the  same  nature  (Z). 

In  order,  however,  to  constitute  a  demand  against  the  owners,  it  is 
necessary  that  the  supplies  furnished  by  the  master's  order  should  be 
reasonablv  fit  and  proper  for  the  occasion^  or  that  money  advanced  to 
him  for  tne  purchase  of  them  should  at  the  time  appear  to  be  wanting 
Mthatpu4o»e.  The  contrary,  in  either  case,  wo^rLmsh  a  stro^ 
presumption  of  fraud  and  coUusion  on  the  part  of  the  creditor.  The 
proper  mode  of  ascertaining  what  is  necessary  is  to  ask  what  a  prudent 
owner  would  himself  have  done  had  he  been  present,  and  the  onus  of 
proof  that  the  goods  or  money  supplied  were  necessaries  is  on  the 
plaintiff  (mj. 

It  is  true,  indeed,  that  Lord  Chancellor  Hardwicke  once  entertained 
a  doubt  as  to  the  effect  of  contracts  of  this  kind  made  by  the  master 
under  the  orders  of  a  managing  owner,  and  directed  a  trial  at  law  to 
determine  whether  or  not  the  other  owners  were  chargeable  (n) ;  but 
in  an  earlier  case  (o),  where  the  master  of  a  ship,  having  oought 
provisions  and  stores  upon  credit,  failed,  and  the  tradesmen  sued  me 
part-owners  in  the  Court  of  Chancery  for  the  price,  the  Court  (p), 
considering  the  master  as  a  servant  to  the  owners,  decreed  that  they  I  I 
should  pay  in  proportion  to  their  shares,  and  said,  that  ^^  If  the  owners  (  ] 
poAd  their  servant^  yet  if  he  paid  not  the  creditorsy  they  must  stand 

Richards,  C.  B^  that  one  part-owner  was  {ic)  Vanghan  v,  i^tzhngfa,  3  Jur.  1002. 
liable  on  a  contract  for  the  ship's  repair,  U)  The  Nelson,  Main,  6Bob.  A.  B.  227. 
enta>ed  into  bj  a  master  whom  his  co-owners  (m)  See  Webster  and  Another   v.  See- 
had  appointed  after  he  had  withdrawn  from  kamp    and    Others,    4    B.    &  .  A.    352. 
them  anthoriiy  to  act  as  manaffinff  owners,  Mackintosh  «.  Mitcbeson,  4  Exch. 
and  directed  them  not  to  pleq^  Ids  credit  («)  Bnzton  o.  Snee,  1  Yesey,  154>,  ▲.  P. 
for  repurs — no  notice  of  this  revocation  of  1748. 
aoUiority  having  been  given  to  the  plaintiff.  (o)  Speering  and  Others  v.  Degprave  and 

(s)  Wedxm    o.    Wnght>    7    Mee.  k  W.  Others,  2  Yam.  643,  A.  D.  1709. 

396.  {p)  Lord  Chancellor  Cowper,  I  presome. 
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Kofcfe"  {q).  And  in  an  action  at  law  (r),  the  rule  was  said  to  be,  that 
prima  fade  the  repairer  of  a  ship  has  nis  election  to  sue  the  master 
who  employs  him  or  the  owners ;  but  if  he  undertakes  it  on  a  special 
promise  from  either,  the  other  is  discharged. 

In  the  cases  before-mentioned,  the  facts  appear  to  have  happened  in 
England.  In  a  case  (s)  tried  before  Lord  Kenyon^  at  Guildhally  where 
the  master  of  the  ship  had  borrowed  money  abroad  for  the  use  of  the 
ship,  his  lordship  held  that  the  lender  might  recover  against  the 
owners  the  money  laid  out  upon  the  ship ;  and  this  opinion  was  after- 
wards confirmed  by  the  Court  of  King's  Bench.  It  was  proved  at 
the  trial  that  the  master  could  not  obtain  money  on  the  security  of  the 
ship  alone,  which,  in  the  ev^it  that  happened,  would  have  been  more 
beneficial  to  the  owners,  because  the  ship  perished  on  tlie  voyage 
home.  In  such  an  event,  the  Consolato  del  Mare  expressly  declares 
the  owners  not  to  be  personally  responsible  (t). 

Another  case  (m),  in  which  a  claim  was  made  upon  the  owner  for 
money  advanced  to  the  master  abroad  in  the  course  of  a  foreign  voyage, 
underwent  a  great  deal  of  discussion,  and  seems  worthy  of  particular 
notice.  Sir  Humphrey  Jervis^  who  lived  in  Dublin^  being  sole  owner 
of  a  ship  lying  at  Bristol^  imder  the  command  of  S.  Symons^  and 
originally  intended  to  be  freighted  from  thence  to  Ireland^  being  dis- 
appointed in  that  voyage,  and  informed  by  Symons  that  a  frs^ht  could 
be  got  for  the  West  Indies,  if  he  approved  of  it,  wrote  to  Symons  to 
accept  such  freight,  and  to  take  up  as  much  money  upon  bottomry  as 
would  fit  out  the  ship,  and  provide  a  stock  for  port-charges.  Symons 
thereupon  entered  into  a  charter-party  with    Cary,  a  merchant  at 


(  q)  See  also  Stewart  v.  Hall  and  Others, 
2  Dow.  29. 

(r)  Qamam  v.  Bennet,  2  Stra.  816. 

{s)  Evans  v,  Williams,  Sit.  p.  Trin.  T. 
28  Geo.  3.  A  new  trial  was  moved  tor  in 
the  following  Michaehnas  Term,  and  upon 
argument  raised. 

in  France,  the  master  of  a  ship  was 
formerly  held  to  possess  this  power  of 
charging  the  person  of  his  owners  for 
money  oorrowed  for  the  necessities  of  the 
ship  in  the  course  of  \  voyage.  See  Valin 
on  the  French  Ordinance,  liv.  2,  tit.  1: 
Da  Capitaine,  art.  19,  torn.  1,  p.  448.  But 
Emerigon,  torn.  2,  p.  458,  &c.,  cites  four 
decisions  of  the  Courts  of  his  country  (two 
of  which  were  reversals  of  judgments  pro- 
nounced in  the  Admiralty  of  Rochelle),  hy 
which  the  owners  were  declared  not  to 
he  personally  responsible,  the  ship  having 
perished  on  the  voyage;  but  in  each  of 
those  cases  the  master  was  held  liable  to 
pay  the  debt;  and,  in  the  last  of  them,  it 
was  determined  that  he  had  a  right  to  be 
repaid  out  of  the  proceeds  of  goods  belong- 
ing to  the  owners  which  had  been  landed 
in  a  former  part  of  the  voyage,  and  they 
were  ordered  to  account  to  him  for  the 
valoo  of  them.    The  learned  author  speaks 


of  these  dedsions  as  an  alteration  of  the 
law  of  his  oountnr,  and  cautions  masters  of 
ships  against  drawing  bills  upon  thdr 
owners  in  such  oases.  The  oaatMm  should 
also  be  extended  to  those  who  may  be  in  a 
situation  to  advance  money  on  such  occa- 
sions,  and  who  should  understand  that  they 
cannot,  by  the  law  of  France,  have  the 
personal  security  of  the  owners  of  the  ship. 
The  new  doctrine  appears  to  be  founded  on  a 
new  construction  of  that  article  of  the 
ordinance  which  declares  that  the  owners 
shall  be  responsible  for  the  acts  of  the 
master,  but  shall  be  discharged  on  abandon- 
ing the  ship  and  freight. — Liv.  2,  tit.  8 : 
Des  Proprietaires,  art.  2. 

(0  Cap.  240.  Scott  o.  Miller,  5  Sco.  14. 
See  Duncan  «.  Benson,  1  Excheq.  p.  546 ; 
where  a  merchant,  whose  goods  had  been 
hypothecated  by  the  master  of  a  ship  for  the 
expense  of  repairs,  was  held  entitled  to 
maintain  an  action  against  the  shipowner 
on  an  implied  promise  to  indemnify  him. 
See  also  Benson  o.  Chapman,  6  M.  &  G. 
792 ;  6  C.  B.  330;  8  C.  B.  950. 

(i»)  Cary  p.  White,  1  Bro.  Pir.  Cases, 
284,  ▲.  D.  1710.  Maddntosh  v,  Miteheson, 
4  Exch.  175. 
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Bristol,  for  ihe  hire  of  the  ship  for  a  voyage  to  the  West  Indies  and 
back  to  Bristol;  and,  by  the  terms  of  the  charter-party,  the  owner  was 
to  pay  the  seamen's  wages,  and  provide  all  necessaries  for  the  ship. 
But  St/mons,  not  being  m  cash  for  this  purpose,  borrowed  200/.  upon 
bottomry  of  Carv,  and  also  obtained  a  letter  of  credit  from  him  to  his 
correspondents  m  Jamaica  for  whatever  money  he  might  further  want, 
either  to  repair  the  ship,  or  furnish  her  with  provisions,  or  to  pay  the 
seamen^s  wa^es.     The  diip  proceeded  to  Jamaica,  and  there  Svmons, 
the  master,  by  virtue  of  Cary*s  letter  of  credit,  took  up  several  sums, 
amounting  to  789L     On  the  return  from  Jamaica  to  Bristol,  the  ship 
was  lost     Sir  Humphrey  Jervis  refused  to  pay   Cary  the  789t,  and 
Cary  thereupon  suea  him  for  the  recovery  of  it  in  the  Court  of  Chan- 
cery in  Ireland,  alleging  that  the  money  was  expended  in  repairs  and 
other  necessary  purp6ses ;  and,  he  dying  during  the  suit,  the  proceed- 
ings were  revived  and  carried  on  against  his  administrators.  The  Lord 
Chancellor  of  Ireland,  assisted  by  one  of  the  Chief  Justices  and  another 
Judge,  at  first  decreed  that  Cary  should  recover  so  much  of  the  money 
claimed  as  upon  a  trial  at  law  should  be  found  to  have  been  thus  ex- 
pended ;  but  the  cause  was  afterwards  re-heard,  and  the  Court  declared 
that  Cary  was  not  entitled  to  any  reli^.     Upon  this  Cary  appealed  to 
the  British  House  of  Lords,  before  whom  the  cause  was  heard.     On 
behalf  of  Cary  it  was  argued,  "  That  at  comm<m  law,  whatever  is 
done  by  a  servant  whicn  is    for  the  benefit  of   his  master,  and 
within  me  trust  and  chUy  of  his  place,  binds  the  master  as  if  done  by 
himself;  and  in  a  voyage,  the  master  of  a  ship  is  the  owner's  servant, 
whose  duty  requires  him  to  provide  necessaries  for  the  ship,  it  being 
the  owner  s  interest  that  they  should  be  provided — so  that,  whatever 
the  master  necessarily  takes  up  and  employs  for  that  purpose,  the 
owner  is  bound  to  pay ;  and  that,  hj  the  custom  of  mercnants,  if  the 
master  be  supplied  with  necessaries  ror  the  ship  by  the  order  or  credit 
of  any  freighter,  the  owner  is  liable  to  pay  such  freighter — ^and  on  that 
ground  it  is  customary  for  freighters  to  famish  masters  of  the  ships 
they  take  to  freight  with  letters  of  credit  for  whatever  money  they  may 
happen  to  want.  Tor  the  necessary  service  of  the  phip." 

On  the  other  side  it  was  contended,  "  That  it  would  be  of  most 
dangerous  consequence  for  the  master  of  a  ship  to  charge  the  person  or 
estate  of  his  owner  with  what  money  he  should  take  up  on  pretence  of 
providing  for  the  ship,  without  an  express  power  or  authority  for  that 
purpose ;  for  that  the  law  of  merchants  had  never  carried  it  further 
than  to  mvest  the  master  with  a  power  of  mortgaging  or  charging  the 
ship  or  cargo  with  such  money.  That  in  the  present  case  the  money 
could  not  be  laid  out  by  the  appellant,  or  his  factors,  upon  the  credit  of 
Sir  Sumphrey  Jervis,  not  only  oecause  he  was  a  total  stranger  to  them, 
but  principally  because  he  had  for  two  years  before  failed  in  his 
circumstances,  and  lost  his  credit ;  nor  was  it  even  pretended  that  Sir 
Humphrey  ever  gave  any  authority  to  the  master  to  take  up  money 
otherwise  than  on  bottomry.  That  if  Sir  Humphret/s  person  or  estate 
was  in  all  events  liable  to  make  good  this  789^,  brides  the  2002!. 
advanced  on  the  bottomry  bond,  and  which,  in  case  the  ship  had 
returned  safe  to  Bristol,  he  would  have  been  answerable  for,  he  must 
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• 

of  necessity  have  been  a  very  great  loser^  as  the  ship  cost  at  first  but 
700/.,  and  her  freight  in  that  event  would  not  have  brought  above 
600L ;  and  therefore,  if  Sir  Humphrey  himself  had  been  at  Jamaica,  he 
never  would  have  consented  to  take  up  money  for  preserving  that 
which  would  have  been  so  much  to  his  loss.  And  that  the  app^ant's 
interest  in  the  ship,  by  having  200^  on  bottomry,  at  a  large  interest,  to 
be  paid  on  her  return,  was  much  greater  than  Sir  Humpkrey^s ;  and 
therefore,  whatever  money  was  laid  out  in  JamcAoa  ought  to  be  consi- 
dered as  laid  out  on  the  account  of  the  appellant,  but  yet  to  be  discounted 
out  of  the  ship  and  freight,  so  &r  as  it  would  extend,  on  its  return." 
The  House  of  Lords  thought  the  owner  personally  responsible,  if  the 
aUegationa  of  Gary,  as  to  the  necessity  of  the  expenditure,  were  true ;  and 
directed  a  trial  by  jury  in  the  Court  of  Common  Pleas  in  Ireland,  to 
ascertain  whether  any  and  what  sums  of  money  were  necessarily  laid 
out  by,  or  by  the  order  of  Cary,  for  the  payment  of  seamen's  wages, 
provisions  or  otherwise,  for  the  necessary  repairs  and  use  of  the  ship 
during  the  voyage,  and  decreed  those  sums  to  be  paid  to  Cary,  and 
directed  the  Lord  Chancellor  of  Ireland  to  order  the  necessary  steps 
for  the  trial  of  the  cause.  The  cause  {a)  was  accordingly  tried  at  the 
bar  of  the  Court  of  Common  Pleas  in  Ireland,  and  the  jurv*declared  by 
their  verdict,  that  nothing  had  been  necessarily  expended  for  these  pur- 
poses by,  or  by  the  order  of  Cary.  Carv  applied  to  the  Lord  Chan- 
cellor, who  ordered  a  second  trial,  and  tne  cause  was  again  tried  at 
the  bar  of  the  Court  of  Common  Pleas  in  Ireland,  before  another  jury, 
who  gave  the  same  verdict,  and  the  Lord  Chancellor  thereupon  dis- 
miss^ Carves  suit  with  costs  from  the  time  of  the  judmnent  of  the 
House  of  Lords.  Upon  this,  Cary  again  appealed  to  me  House  of 
Lords;  but,  no  person  appearing  before  the  House  to  support  his 
appeal  at  the  day  appointed,  the  House  dismissed  it  with  costs. 

This  case,  wmle  it  establishes  the  prindple  of  the  personal  responsi- 
bility of  the  owners,  shows  also  that  the  creditor  is  required  to  prove 
the  actual  existence  of  the  necessity  of  those  things  which  give  nse  to 
his  demand.  The  authority  of  the  master  is  to  provide  necessaries;  if, 
therefore,  a  person  trusts  him  for  a  thing  not  necessary,  he  trusts  him 
for  that  which  it  is  not  within  the  scope  of  his  authoritv  to  provide,  and 
consequently  has  no  right  to  call  upon  his  principal  for  payment  In 
the  words  of  Lord  EUenhorough,  "  The  money  supplied  must  not  be 
understood  of  an  indefinite  supply  of  cash,  which  the  master  may  dissi- 
pate, but  only  such  as  is  warranted  by  the  exigency  of  the  case,  as  for 
the  payment  of  duties  or  other  necessary  purposes"  (y).  And  it  must 
be  advanced  to  the  master  expressly  for  the  use  of  the  ship;  otherwise, 
although  expended  for  that  purpose,  the  owner  will  not  be  responsible 
for  it  to  the  lender  {z). 

From  what  has  been  said^  it  follows,  that  if  the  master  expend 

{x)  The  sabflequent  proceedings  are  not  trials  contuns  nothing  of  g^eneral  interest, 
mentioned    by   Brown.    This   account   of         (y)   Bocher  o.    Busher»    1  Starkle»  27. 

them    is   taken   from    the   printed  cases  See  also  Palmer  and  Others   t>.  Gooch,  2 

delivered  to  the  House  of  Lords,  and  the  Starkie,  428 ;  Boyce  v.  Attorney-General, 

Jonmals  of  the  House,  1st  of  June,  1717.  60. 
The  account  of  the  evidence  given  at  the         («)  Thaokerv.  Moates,  1  M.  ft  Bob.  79. 
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maoey  of  I^  own  for  these  purposes^  he  has  a  right  to  call  upon  the 
owners  to  repay  him  (a). 

In  an  action  against  the  owner  for  money  advanced  in  England  to 
the  master,  the  rollowinc  circamstances  appeared  on  the  trial.  The 
ship,  after  an  absoice  of  fdur  years  and  a  half,  daring  which  she  had 
been  ^igaged  in  his  Miyesty^  transport  service,  was  in  the  port  of 
Portmcu&y  upon  her  release  from  quarantine.  Having  received 
(xrden  from  the  Transpcnrt  Board  to  proceed  to  Deptford,  the  master 
borrowed  the  money  m  question  to  pay  seamen's  wa^,  Portsmouth 
being  a  'port  of  discharge,  and  to  pay  tradesmen's  bills  for  articles 
sop^ied  for  the  nse  of  me  ship  there.  On  the  trial  the  plaintiff  was 
nonsuited,  but  finally  the  Court  of  Exchequer  set  aside  the  nonsuit, 
and  ordered  a  verdict  to  be  entered  for  the  plaintiff  for  such  sum  as 
should,  on  a  refer^u^e,  be  found  due  for  the  seamen's  wa^  (i). 

.  *  This  case,  it  will  be  observed,  was  decided  upon  me  same  prin- 
ciple as  those  we  have  just  considered.  The  money  borrowed  by  the 
master  to  pay  the  seamen's  wages  was,  in  the  strictest  sense,  necessary 
to  the  prc^ecution  oS  the  voyage.  Witiiout  it,  the  seamen  might  have 
reftisea  to  assist  in  the  frurtner  navigation  of  the  ship,  and  the  master 
therefore  was  in  a  situation  which  enabled  him  to  pledge  the  owner's 
credit  So  also  it  may  in  some  cases  be  necessary  to  pi^  harbour 
dues  or  pilotage,  buy  provisions,  and  the  like,  and  to  pay  for  them  in 
ready  money;  and  if  that  be  the  case,  the  master's  general  authority 
will  enable  him  to  procure  money  by  loan,  and  to  bmd  his  owner  by 
a  contract  for  that  purpose  (e).  But  where  the  itiaster  had  pledged  his 
owners'  credit  fat  the  maintenance  of,  and  medicine  for  seamen  dis- 
abled by  accid^t,  and  whom  he  left  at  an  inn,  having  engaged 
other  seamen  to  perform  their  duty,  it  was  held  that  the  owners  were 
not  liable  (i). 

In  the  case  of  Afithur  v.  Barton  («),  the  master  of  a  coasting  vessel 
being  at  Cardiff ,  in  Glafnorganshire,  borrowed  money  for  the  necessary 
nse  of  the  ship.  His  owners  resided  in  North  Wales ;  and  the  question 
was,  whether  they  w^re  liable  on  the  master's  contract  for  the  money 
advanced  to  hinu  The  case  was  tried  b^ore  Mr.  Justice  Patteson,  and 
that  learned  Judge  directed  the  jury,  '^  that  to  justify  the  master  in 
borrowing  it  was  not  necessary  that  the  occasion  should  arise  in  a 
foreign  country,  but  that  the  case  must  be  one  of  pressing  necessity, 
when  the  master  and  owner  cannot  ccmrniunicate  without  great  preju- 
dice and  delay,"  leaving  to  them  to  say  whether,  in  the  circumstances  of 
that  case,  sucn  mressim?  necessity  and  such  difficulty  of  communication 

The  CJourt  of  Exchec^uer  confirmed  this  direction,  and  thought  the 
question  one  of  hd,  which  the  learned  Judge  had  properly  left  to  the 
♦jury. 

(a)  Boocas^  Not.  S4»  35.  maritime  jorispnidenoe/'  by  Judge  Story, 

(b)  Bolnnson   tr.   LyaH,   7   Price,   692.      pp.  91—97. 

See,  M  to  the  inoideiitAl  aathority  of  mas-  (c)  Arthor  o.  Barton,  6  M.  &  W.  188 ; 

tersof  Bhips,  as  resnltiiig  from  their  ofBdal  Edwards  v,  Hayill,  2  W.  R,  C.  P.  12. 
cwpadty,  tba  ''Commentaries  on  the  Law  (d)  Organ  v,  Brodie,  10  Ex.  449, 

of  Agency,  as  a  branch  of  commercial  and         {e)  6  M.  A;  W.  188. 
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•  **  Under  the  general  authority,"  said  Lord  Abinaer,  delivering  the 
judgment  of  the  Court,  '^  which  tne  master  of  a  ship  has,  he  may  make 
contracts,  and  do  all  thm^  necessary  for  the  due  and  proper  prosecution 
of  the  voyage  in  which  me  ship  is  engaged.  But  this  aumority  does 
not  usuaUy  extend  to  cases  where  the  owner  can  himself  personally 
interfere,  as  in  the  home  port,  or  in  a  port  in  which  he  has  beforehand 
appointed  an  agent,  who  can  personally  interfere  to  do  the  things 
required.  Therefore,  if  Ae  owner  or  his  personal  a^ent  be  at  the  port, 
or  so  near  to  it  as  to  be  reasonably  expected  to  inteitere  personally,  the 
master  cannot,  unless  specially  authorized,  or  unless  there  be  some  usual 
custom  of  trade  warranting  it,  pledge  the  owner's  credit  at  all,  but  must 
leave  it  to  him  or  his  agent  to  do  what  is  necessary.  But  if  the  vessel 
be  in  a  foreign  port,  where  the  owner  has  no  agent,  or  if  in  an  English 
port,  but  at  a  distance  from  the  owner's  residence,  and  provisions  or 
other  things  require  to  be  provided  promptly,  then  the  occasion 
authorizes  the  master  to  pledge  the  credit  of  his  owner." 

Of  the  doctrine  thus  laid  down  by  Mr.  Justice  Patteaon,  the  Court  of 
Queen's  Bench,  in  two  later  cases  (/),  has  expressed  its  approval 

Stronger  circumstances  may  be  required  in  some  of  these  cases  than 
in  others  to  establish  the  fact  of  the  necessity  upon  which  the  liability 
of  the  owner  must  depend,  but  they  are  all  referable  to  one  general 
principle. 

'^  Tne  only  distinction,"  said  Dr.  Lushingtan  (in  a  case  against  a 
foreign  ship,  proceeded  against  under  the  3  &  4  Vict  c.  65,  for  the 
price  of  an  anchor  and  cable  supplied  to  it  in  England)  (a),  **  between 
the  advance  of  necessaries  and  of  moneys  is,  that  though  in  both  the 
onus  probandi  is  the  same,  there  b,  wisely  and  properly,  a  difference 
in  the  extent  of  proof  required.  I  cannot  find  any  case  in  our  own 
law  which  does  not  require  that  the  proof  that  the  articles  furnished 
were  necessary  should  come  from  the  plaintiff,  to  the  extent  ot  show- 
ing that  they  were  what  a  reasonable  and  prudent  owner  would  have 
oraered.  The  only  case  I  can  find,  in  wnich  to  a  certain  extent  a 
contrary  doctrine  has  been  laid  down,  is  in  the  Admiralty  Court  in 
Scotland,  during  the  time  that  jurisdiction  existed.  It  is  die  case  of 
Crai^  V.  Ogilveu  and  Izzett,  in  1807,  in  which  a  cable  had  been 
ftirmshed  to  a  Norwegian  vessel  by  order  of  the  master,  and  1the 
defence  was,  that  no  cable  was  necessary.  The  Judge  reccu^nised  a 
distinction  between  the  furnishing  of  stores  and  the  loan  oi  money, 
holding  it  requisite,  in  the  latter  case  only,  to  look  to  &e  necessity ; 
he  also  recognised  a  distinction  between  articles  of  ordinary  use  and 
necessity  to  the  vessel's  safety  and  articles  manifestly  superfluous; 
and  he  repelled  the  defences,  reserving  all  questions  between  the  owner 
and  shipmaster.  This  case  would  imke  a  distincti6n  between  money 
and  other  article?,  but  it  is  wholly  unsupported  by  any  authority  in 
*  England,    I  think,  in  the  case  of  an  ancnor  and  cable,  less  evidence 

(/)  Johns  V.  SimoDB,  2  AdoL  &  EL  N.  review  of  all  the  cases  upon  this  solgect. 

S.  424u    Stonehouseo.  Gent,  ibid.  431.  And  see  the  observations  of  CressweU,  J.» 

(a)  The   Alexander,   1   Wm.   Rob.   861,  in  the  case  of  WiUiamson  v.  Page,  1  Oar.  & 

and  the  Sophie,  p.  869.     The  judgment  K.  681 ;  and  Mackintosh  v.  Hfitcheson,  4 

of  Dr.  Luflhiugton  contains   an  elaborate  Exch.  175. 
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(h)  The  Lochiel,  2  Win,  Bob.  Adm. 
Rep.  46. 

(0  Beldon  v.  Campbell,  6  Exch.  886. 
Snowdon  v,  Jackson,  16  L.  T.  92. 

(k)  The  Yibilia,  1  Wm.  Rob.  Bep.  p.  1. 

(0  Di^.  42,  6,  26:  "Qm  in  navem 
extmendam  vel  inttmendam,  credidit^  vel 
edam  emendam,  privilegiam  babet."  And 
id.  1,  34:  "(^lod  quia  navis  fabricands 
vcl  emendflB  vel  armanda},  vel  instmendse 


cansA,  vel  qnoqno  modo,  crediderit,  vel  ob 
navem  venditam  petat»  babet  privilegiam 
post  fiacum."  See  also  Dig.  20,  4,  6,  and 
o;  NoveU,  97,  c.  8;  Domafs  Gvil  Law, 
book  8,  tit.  1,  sec.  6;  and  Vinniiis  in 
F^ckinm,  pp.  99,  238. 

(m)  See  particolar  reflrnlations  on  this 
subject^  in  the  French  Ordinance,  liv.  1, 
tit.  14 :  Do  la  saisie  et  vento  des  vaisseaux. 
Code  de  Commerce,  art.  197. 


*  might  suffice  to  prove  the  necessity  in  the  legal  sense  of  the  term^  than 
in  respect  to  other  articles ;  but  still  there  must  be  some  evidence,  and 
I  thiuK  that  the  doctrine  wluch  casts  the  onus  probandi  on  the  tradesman 
or  material  man  who  provided  the  articles  is  founded  on  great  and 
important  prindples,  and  that  the  rule  is  wisely  framed  to  prevent 
great  abuses.  To  charge  one  man  for  the  acts  and  dealings  of  another 
iaprimdfade  contrary  to  natural  law ;  but  when  it  appeared  that  such 
other  person  was  authorized  to  a  given  ext^it,  when  the  relation  of 
principal  and  agent  is  established,  then  it  becomes  reasonable  to  fix  the 
principal  with  responsibility,  but  a  responsibility  properly  guarded  and 
restramed,  by  requiring  the  creditor  to  use  reasonable  diligence  to 
ascertain  that  the  want  of  the  article  is  such  that  the  owner  himself 
would  haye  sanctioned  the  purchase."  x  > 

The  same  learned  Jud^,  in  another  case,  was  clearly  of  opinion  that  ;|  \ 
the  mast^  of  a  vessel  belonging  to  Newcastle  could  not  bind  nis  owners 
for  money  borrowed  by  him  at  Cowes  to  repair  his  ship,  there  being  no 
proof  of  pressing  necessity  or  difficulty  of  communication  (A).  He  has 
authority  to  borrow  money  only  in  cases  where  ready  money  is  neces- 
sary— ^tnat  is  to  say,  where  payments  must  be  made  in  the  course  of 
the  voyage,  for  which  ready  money  is  required ;  and  not  even  then,  if 
the  owner  of  the  vessel  is  living  so  near  as  to  be  conveniently  commu- 
nicated with ;  and  he  cannot  oorrow  money  after  the  work  has  been 
done  for  the  purpose  of  paying  the  debt  due  for  it  (t). 

But  although  it  be  obligatory  on  the  tradesman  or  material  man,  who 
would  seek  to  make  the  owner  of  a  ship  liable  for  repairs  done,  or  sup- 
plies furnished  on  the  order  of  the  master,  to  give  some  proof  of  the 
existence  at  the  time  of  that  legal  necessity  which  has  been  above 
defined,  it  must  not  be  imderstooa  that  he  is  required  to  decide  on  the 
expediency,  under  the  circumstances,  of  ordering  what  he  believes  to 
be  necessary  to  enable  the  ship  to  complete  her  voyage.  Such  expe- 
diency may  depend  on  the  value  of  the  cargo,  and  on  many  complicated 
considerations,  of  which  it  is  the  master's  duty  to  judge,  and  of  which 

*  the  tradesman  can  seldom  have  the  means  of  forming  an  opinion  (ib). 
3.  As  to  char^  upon  the  shn>  in  specie. 
Every  man  who  had  repaired  or  fitted  out  a  ship,  or  lent  money  to 

be  employed  in  those  services,  had  by  the  law  oi  Rome  (2),  and  still 
possesses  in  those  nations  which  have  adopted  the  Civil  Law  as  the 
basis  of  their  jurisprudence,  a  privil^e,  or  right  of  payment  in  prefer- 
ence to  other  creoitors,  upon  the  vame  of  the  ship  itself,  without  any 
instrument  of  hypothecation,  or  any  express  contract  or  agreement, 
subjecting  the  ship  to  such  a  claim  (m).     This  privilege  exists  m  France 
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not  only  while  the  ship  remains  in  the  possession  of  the  owner,  but  even 
after  a  sale  to  a  third  person  for  some  period  of  time^n).  Liord  Mamfield 
is  reported  to  have  said  generally,  in  a  case  dependmg  for  judgment  in 
the  Court  of  King^s  Bench,  that  a  person  who  supplies  a  ship  with 
necessaries  has  not  only  the  personal  security  of  the  master  and  owners, 
but  also  the  security  of  the  specific  ship  (o).  But  in  a  recent  case,  to 
which  I  have  more  than  once  nad  occasion  to  refer.  Lord  Kenyouy  allu- 
ding to  two  cases  that  will  be  presently  mentioned,  expressed  a  doubt 
whether  the  doctrine  of  Lord  Mansfield  on  this  subject  was  not  too 
generally  laid  down  (j>);  and  upon  the  view  of  the  aecisions  which  I 
am  about  to  quote,  one  of  which  was  pronounced  by  Lord  Mansfidd 
himself,  it  appears  that  the  law  of  England  has  not  adopted  this  rule  of 
the  Civil  Law  with  regard  to  repairs  and  necessaries  furnished  here  in 
England.  A  shipwright,  indeed,  who  has  taken  ^a  ship  into  his  own 
possession  to  repair  it,  may  not  be  bound  to  part  with  the  possession 
until  he  is  paid  for  the  repairs,  anv  more  than  a  tailor,  smith,  or  other 
artificer,  in  regard  to  the  object  of  his  particular  trade  (<q\  unless  there 
be  a  special  agreemait  to  give  credit  for  a  certain  penod,  or  such  an 
usage  in  the  trade  as  is  equivalent  to  a  special  agreement  (r).  But  a 
shipwright  who  has  once  parted  with  the  possession  of  the  ship,  or  has 
worked  upon  it  without  taking  possession^  and  a  tradesman  who  has 

Erovided  ropes,  sails,  provisions,  or  other  necessaries  for  a  ship,  are  not 
y  the  law  of  England  preferred  to  other  creditors,  nor  have  any  par- 
ticular claun  or  hen  upon  the  ship  itself  for  the  recovery  of^  their 
demands  (s\ 

Thus,  where  one  Clement  (t),  who  had  supplied  sails  and  other 
necessaries  for  the  use  of  a  ship  in  a  port  in  England,  instituted  a  suit 
in  the  Court  of  Admiralty  agamst  the  persons  who  were  master  and 
owner  at  the  time  of  the  supply,  and  also  against  the  ship,  and  one 
Hoarey  who  had  afterwards  purchased  the  ship,  the  Court  of  King's 
Bench,  on  the  application  of  Moore,  panted  a  prohibition  to  the  Court 
of  Admiraltv  to  stay  the  proceedmgs  against  him  and  the  ship. 
Again  (u),  where  one  Ballam  instituted  a  smt  in  the  Admiralty  against 


It 


(»)  It  seems  to  be  a  year.  French  Or- 
dhuuicey  Uv.  1,  tit.  12:  Des  presoriptiQiifl^ 
&c.y  art.  8. 

(o)  Rich  ©.  Coe,  Cowp.  C86,  Trin.  T. 
17  Geo.  8.  An  expression  of  the  same 
unport  was  also  used  by  his  lordship  in 
the  case  of  Farmer  v,  Davis,  1  Term  ftep. 
K.  B.  109. 

(p)  Westerdell  o.  Dale,  7  Term  Bep. 
K.  B.  812. 

{q)  Bluid,  ex  parte,  2  Rose,  91; 
Franklyn  v.  Hosier,  4  B.  &  A.  841.  Boxton 
V,  Snee,  1  Yes.  sen.  164.  Bat  he  has  no 
right  to  detain  the  ship's  materials  against 
the  anthority  exercised  by  the  Court  of 
Admiralty,  under  8  &  4  Vict.  c.  66,  althoogh 
that  Court  will  protect  the  shipwright  in  his 
just  rifl^ts. — ^The  Harmonie,  1  Bob.  178. 

(r)  Kaitt  v,  MitcheU  and  Another,  4 
Oomp.  146. 

(«)  See  HiU,  ect  parte,  1  Haddocks,  61. 


(0  Hoare  t,  Clement,  2  Show.  888,  BSL 
Term,  86  &  86  Car.  2.  It  seems  that  the 
prohibition  would  have  been  g^eneral,  if  the 
master  and  former  owner  had  applied 
for  it,  for  the  Coort  of  Admiralty  had 
no  jurisdiction  over  the  person  in  this 
case.  See  Cradock's  case,  2  Brownlow,  87, 
reported  also  in  Owen,  122,  by  the  name  of 
Leiffh  V.  Burleigh,  7  Jas.  1.  I  have  not 
dted  this  last  case  as  an  authority  for  the 
text,  because  it  is  not  said  in  either  of  the 
books  that  the  suit  in  tiie  Admiralty  was 
against  the  ship  as  well  as  the  person. 

(«)  Justin  o.  Ballam,  Mich.  Ter.  1 
Anne,  Salk.  84;  2  Ld.  Baym.  806.  Both 
reporters  say  that  the  Court  awarded  a 
prohibition,  but  the  latter  adds,  that^  at 
the  importunity  of  the  defendant's  ooonsel, 
the  plamtiff  was  ordered  to  dedare.  No 
subsequent  proceedings  are  anywhere  men- 
tioned. 
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a  Nortoeaian  ship,  for  payment  of  the  price  of  a  cable  and  anchor 
delivered  on  board  the  ship  to  the  master  in  the  river  Thamesy  and  an 
application  was  made  to  the  Court  of  King's  Bench  to  prohibit  the 
Court  of  Admiralty  &om  proceeding  in  the  cause^  against  which,  and 
in  fevour  of  the  proceedings  in  the  Admiraltv,  it  was  argued,  that  the 
want  of  the  cable  and  anchor  was  occasioned  by  stress  of  weather  at 
sea,  and  that  the  party  would  be  without  remedy  if  a  prohibition  ^ould 
be  granted,  because  the  master  was  dead,  and  the  owners  were  foreigners ; 
the  Court  of  King's  Bench  thought  the  ship  not  liable  to  the  suit : 
firsty  because  it  did  not  appear  that  the  ship  was  on  her  voyage  when 
she  became  in  distress  for  want  of  a  cable  and  anchor,  and  at  the  time 
of  the  contract ;  secondly ,  because  there  was  no  actual  hypothecation-; 
and  said,  that  althougji  by  the  Maritime  Law  every  contract  with  the 
master  of  a  ship  impliea  an  hypothecation,  yet  it  was  otherwise  by 
the  law  of  England,  unless  expressly  so  agreed.  And  {a)  where  a  ship 
had  been  sold,  and  the  money  brought  into  the  Court  of  Chancery  in 
a  cause  there  depending,  and  upon  mquiry  into  the  nature  and  extent 
of  the  demands  of  the  several  parties  in  the  cause,  upon  the  proceeds 
of  the  sale,  it  appeared  that  the  plaintiff,  being  master  of  me  ship, 
had,  by  the  desire  of  one  of  the  defendants,  the  owner,  employed 
several  tradesmen  in  London  to  do  wcn'k  to,  and  find  provisions  and 
materials  for,  the  ship,  for  which  he  (the  master)  had  promised  to 

Ety,  and  of  which  he  had  been  forced  by  suit  at  law  to  pay  a  part ; 

ir  Joseph  Jekyl,  the  Master  of  the  Rolls,  declared  (and  decreed 
accordinglv)  that  this  demand  was  not  a  lien  on  the  ship,  but  that  a 
demand  of  the  master  for  wages  paid  bv  him  to  the  mariners,  and 
for  money  dislmrsed  by  him  on  the  ship  s  account  in  the  course  of  a 
foreign  voyage,  was  a  lien  on  the  ship :  and  in  this  case  it  was  said 
by  the  Master  of  the  Rolls,  ^^  That  if  a  ship  be  in  the  river  JTiames, 
and  money  be  laid  out  there,  either  in  repairing,  fitting  out,  new 
rising,  or  apparel  of  the  ship,  this  is  no  charge  upon  the  ship ;  but 
the  person  thus  employed,  or  who  finds  these  necessaries,  must 
resort  to  the  ownej^  thereof  for  payment ;  and  in  such  a  case,  in  a 
suit  in  the  Court  of  Admiralty  to  condemn  the  ship  for  nonpayment 
of  the  money,  the  Courts  of  Law  will  grant  a  prohibition ;  and, 
therefore,  if  tiie  owner,  after  money  thus  laid  out,  mortgages  the 
ship,  though  it  be  to  one  who  has  notice  that  the  money  was  so  laid 
out,  and  not  paid ;  yet  such  mortgagee  is  well  entitled,  without  being 
liable  for  any  of  the  money  thus  laid  out  for  the  benefit  of  the  ship 
as  aforesaid ;  and  the  ship  is  no  more  liable  for  this  money  than  a 
carpenter,  laying  out  monev  in  the  building  of  a  house,  has  a  lien 
upon  the  house  m  respect  tnereof,  though  by  the  law  of  Holland  he 
has;  but  this  not  bemg  the  law  of  England,  such  carpenter  must 
resort  to  those  who  employed  him,  or  to  me  owner  of  the  house,  for 
his  money.  But  it  is  true,  that  if  at  sea,  where  no  treaty  or  contract 
can  be  made  with  the  owner,  the  master  employs  any  person  to  do 
work  on  the  ship,  or  to  new  rig  or  repair  the  same,  this,  for  necessity 

(x)  Watkioflon  v.  Barnardiston,  2  P.  2  E<^.  Ca.  Ab.  512,  A.  D.  1726.  Wood  v. 
Wms.  367;  and  Mr.  Ck)xe'8  note  thcroon,      Creditors  of  Weir,  1  Bell's  Comm.  629. 
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and  encouragement  of  trade,  is  a  lien  upon  the  ship,  and  in  such  case 
the  master,  by  the  Maritune  Law,  is  allowed  to  hypothecate  the  ship." 
But  although  the  master  may  hypothecate  the  ship  for  necess^uy 
repairs,  in  the  course  of  a  foreign  voyage,  yet  that  part  of  the  opinion 
oiP  Sir  Joseph  Jekyl  which  relates  to  his  lien  on  the  ship  for  his  dis- 
bursements about  such  repairs  has  been  overruled  in  a  late  case,  in 
which  the  point  was  much  considered.     One  Husseyy  the  master  of  a 
vessel  employed  in  the  South  Sea  Fishery,  having  in  the  course  of  the 
voyage,  for  me  necessary  repairs  and  furniture  of  the  ship,  expended 
a  considerable  sum  of  money,  and  given  his  own  promissory  notes,  and 
drawn  bills  of  exchange  upon  his  owner,  finding  at  his  return  to 
London  that  the  owner  was  become  a  bankrupt,  and  the  bills  were 
dishonoured,  and    being  obliged  to  discharge  some  of   them,    and 
answerable  for  the  others,  endeavoured  to  43Btain  the  ship  in  his  own 
possession  as  a  security,  but  was  forcibly  deprived  thereof  by  the 
assignees  of  the  bankrupt,  or  other  persons  claiming  an  interest  in  the 
ship  and  cargo.     Upon  this  he  instituted  a  suit  against  these  persons 
in  me  Court  of  Chancery,  to  restrain  them  from  £sposing  of  me  ship 
until  his  claim  should  he  satisfied ;  and  on  his  part  it  was  contended, 
that  he  had  a  lien  upon  the  ship  for  the  money  thus  expended  and 
debts  inciunred  by  him.     The  Lord  Chancellor,  considering  this  to  be 
properly  a  legal  question,  sent  the  case  to  the  Court  of  King's  Bench 
for  the  opinion  of  the  learned  Judges  of  that  Court  (y),  and  they  were 
all  of  opmion  that  the  master  had  not  a  lien  upon  the  ship  (z). 

Again,  where  a  ship  was  sold  under  the  authority  ox  the  Court  of 
Chancery,  and  a  person,  who  had  previously  repaired  it  in  England 
by  order  of  the  master,  acting  under  the  aumonty  of  the  ship's  hus- 
band, claimed  the  payment  of  his  demand  out  of  the  money  produced 
by  the  sale  in  a  suit  against  the  surviving  part-owners,  and  the  repre- 
sentatives of  the  others,  who  were  dead,  and  it  became  necessary  to 
determine  whether  the  plaintiff's  demand  constituted  a  lien  upon  the 
ship,  because,  if  it  did,  he  was  ^ititled  to  payment  according  to  the 
prayer  of  his  bill — ^Lord  Chancellor  Hardwicke  said,  "  Certainly,  by 
the  Maritime  Law,  the  master  has  power  to  hvpothecate  both  ship  and 
cargo  for  repairs,  &c,  during  the  vovage,  which  arises  fix)m  his  autho- 
rity as  master,  and  the  necessi^  thereof  durii^  the  voyage,  without 
which  both  ship  and  cargo  woula  perish;  thererore,  both  that  and  the 
law  of  this  country  adnut  such  a  power.  But  it  is  different  where  the 
ship  is  in  port  infra  corpus  comitatus,  and  the  contract  for  repairs,  &c., 
made  on  land  in  England — then  the  rule  of  that  law  must  prevail.  I 
know  no  case  where  the  repairs,  &c,  whether  it  was  by  part-owners 
or  sole-owner,  master,  or  husbands,  have  been  held  a  charge  or  lien  on 
the  body  of  the  ship—  Watkinson  v.  Bamardiston,  2  Wms.  367,  being 
a  direct  authority  to  the  contrary ;  and  if  the  ship  in  the  river  infra 
cotyms  comitatus  should  be  proceeded  against  and  stopped  for  such 
debt,  the  Courts  of  Law  would  issue  a  prohibition,  the  contract  being  on 

(jf)  See  the  case  of  Hussey  v,  Christie  and  Others,  13  Vc*.  Jan.  594 ;  3  Swanston,  Rop. 
139 ;  ex  parte  Halkett,  3  Ves.  &  B.  135. 
{z)  S.  C.  9  East,  426. 
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land,  and  not  arising  from  necessity."  And  his  lordship  dismissed  the 
billy  so  fiir  as  it  sought  relief  against  the  body  of  the  ship^  or  the 
money  arising  by  the  sale  thereof;  but,  expressmg  a  doubt  as  to  the 
personal  charge  upon  the  owners  in  such  a  case,  directed  a  trial  at  law 
upon  that  question  (a),  as  I  have  ahready  mentioned  {h\ 

And  in  another  case,  which  happened  very  soon  afterwards,  where   ; 
a  person,  having  repaired  a  ship  here,  and  delivered  it  to  his  employer,  / 
who  was  become  a  bankrupt,  had  obtained  possession  of  the  money  , 
for  which  the  ship  had  been  sold,  and  insisted  before  Lord  Chancellor 
Hardwicke  that  he  had  a  specific  lien  on  the  ship  for  the  repairs, 
and  was  not  obliged  to  prove  his  demand  as  a  debt  under  the  com-  * 
mission — ^the    Lord    Chancellor    said,  "That  although  the  law  of 
Holland  gave  a  person  who  repaired   a   house,  or  ship,  a  specific 
lien,  there  was  no  such  law  in  England,  and  that  he  must  acx^unt 
to  the  assignees  of  the  bankrupt  for  the  money  in  his  hands  arising 
from  the  sale  of  the  ship,  and  come  in  under  the  commission  for  the 
debt  due  to   him  for  repairs;"   and  his  lordship  made  an  order 
accordingly  (c). 

And  in  a  case(d)  that  came  before  the  Court  of  King's  Bench  very 
soon  after  the  determination  of  the  particular  case  in  which  Loid 
Mansfield  is  reported  to  have  delivered  the  doctrine  before  quoted, 
wherein  the  master  of  a  ship,  of  which  the  owner  was  become  bank- 
rupt, insisted  upon  a  right  to  retain  the  ship  from  the  assignees  of 
the  bankrupt,  as  a  security  both  for  his  own  wages,  and  for  the 
expense  of  repairs,  stores,  and  provisions  ordered  by  himself,  and  for 
which  he  was  liable  to  pay,  and,  after  a  demand  made  of  the  ship  by 
the  assignees,  had  actually  paid.  Lord  MansfiM  said,  "As  to  the 
stores  and  repairs,  it  is  a  strong  answer  to  the  claim,  that,  when  the 
demand  was  made  by  the  assignees,  the  master  had  not  paid.  But 
if  there  was  any  lien  originally  it  was  in  the  carpenter ;  the  master 
could  not  by  paying  him  be  in  a  better  situation  than  his,  and  he 
had  parted  with  the  possession,  so  that  he  had  given  up  his  lien,  ^_ 
he  ever  had  one.  The  other  creditors  had  none.  Work  done  for  a 
ship  in  ±Jnaland  is  supposed  to  be  on  the  personal  credit  of  the 
employer.  In  foreign  parts  the  master  may  hypothecate  the  ship." 
The  master,  therefore,  naving  no  claim  on  the  ship  for  wages  and 
other  disbursements,  can  have  none  upon  the  freight,  as  a  lien  upon 
freight  is  consequential  to  lien  upon  the  ship  (e). 

In  a  case  (j)  which  was  broudit  by  appeal  from  the  Court  of 
Session  in  Scotland  to  the  British  House  of  Lords,  the  Lords  deter- 
mined that  the  persons  who  had  repaired  and  fiimished  a  ship  in 
Scotland,  the  place  of  the  owner's  residence,  had  no  claim  upon  the 
value  of  the  ship  itself  for  the  payment  of  their  demands.    The 


(a)  Buxton  I'.Snee.lVcB.  164,  Nov.  1748.  Kirkpatrick,  a  bankrupt,  v,  Plummer  and 

{b)  Anle,  p.  108.  Others,  1  B.  &  A.  676. 

(c)  Ex  parte  Shank  and  Others,  1  (/)  Wood  and  Others  r.  Hamilton,  de- 
Atkins,  234,  August,  1758.  dded  in  Dom.  Proc.,  15th  of  June,  1789. 

(rf)  Wilkins  v.  Carmichael,   Hil.  Tenn,  The  printed  papers  are  drawn  up  with  great 

19  Geo.  8,  Doug.  101.  care  and  learning  on  both  sides,  and  contain 

(«)   Smith    and   Another,    Assignees   of  much  valoable  information. 
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owners  of  the  ship  had  become  bankrupts,  and  several  persons  who 
had  repaired  and  furnished  it  at  different  periods  instituted  a  suit 
against  the  trustee  of  the  bankrupt's  estate^  claiming  payment  out  of 
the  proceeds  of  the  sale  of  the  ship,  in  exclusion  of  the  otner  creditors 
of  tne  bankrupt,  and  insisting  tnat  all  of  them,  or  at  least  those 
whose  demands  arose  since  the.  last  voyage  made  by  the  ship,  and  in 
order  to  fit  her  out  for  another  voyage,  had,  by  the  law  of  Scotland, 
and  of  other  European  nations^  England  only  excepted,  a  right  of 
hypothecation  or  preference  for  the  amount  of  their  respective 
demands.  The  cause  was  heard  and  re-heard  several  times  in  Scot-^ 
landy  and  different  decisions  pronounced  there,  some  in  favour  of  the 
claim,  and  others  against  it  The  ultimate  decision  in  Scotland  was 
against  the  claim,  founded  principally,  as  it  seems,  upon  a  desire  to 
render  the  law  of  Scotland  conformable  to  the  law  of  England  on  this 
subject  {g);  for  such  a  claim  had  been  frequently  allowed  in  the 
Courts  ot  Scotland  during  a  period  of  fourscore  years  preceding  this 
cause ;  and  this  decision  was  affirmed  by  the  House  of  Lords  on  the 
appeal. 

I  have  detailed  these  cases  with  the  more  particularity,  in  order  to 
prevent  any  mistake  from  the  general  doctrine  delivered  by  Lord 
Mansjieldy  m  the  case  of  Rich  y,^  Qqj^^.  which  has  sometimes  been 
cited  as  an  authority  up  to  the'  full  extent  of  the  terms  in  which  it 
was  expressed. 

4.  There  is,  however,  a  determination  of  the  Court  of  Admiralty 
that  should  be  mentioned  in  this  place.  An  American  ship  was 
supplied  in  the  river  Thames,  by  certain  merchaqts  of  London,  with 
stores  and  anununition  for  a  voyage  to  Venice ;  and  having  performed 
the  voyage  and  returned  to  LfOndon,  was  sold  under  a  decree  g£  the 
Court,  in  a  suit  instituted  by  the  mariners  for  their  wages.  After 
payment  of  the  wages,  a  surplus  remained  in  the  registry  of  the 
Court  The  master  had  returned  to  America  and  died;  and  the 
owner  was  insolvent  there.  The  merchants  applied  to  the  Court  for 
payment  of  their  demand  out  of  this  surplus ;  and  in  support  of  their 
^plication,  a  distinctian  was  taken  between  English  md  foreign 
ship.  The  learned  Judge  of  the  Court,  after  havmg  had  the  cases 
looked  into,  said  he  found  it  had  continued  to  be  the  practice  of 
the  Court  to  allow  persons  of  this  description  to  sue  against  pro- 
ceeds remaining  in  the  registry,  notwithstanding  prohibitions  nad 
been  obtained  on  original  suits  instituted  by  them;  and  he  referred 
to  a  particular  case  of  the  ship  Adventure,  in  the  year  1763,  and 
decreed  that  payment  should  be  made  according  to  the  applica- 
tion (h). 

It  is  observable,  that  there  was  not  in  this  case  any  person  repre- 
senting the  owner  to  object  to  the  application.  It  appears  by  the 
report  that  the  proceeds  had  been  previously  attached  on  the  part  of 


(g)  In  the  case  of  JamieBon  and  Others  v.  the  EngUsh  law  was  taken  in  the  conrse  of 

Laurie,  6  Bro.  P.  C.  p.  474,  2nd  edit,  this  the  proceedings  for  the  information  of  the 

is  expressly  said  to  have  been  the  ground  of  Scotch  Judges, 

tlie  decision.     Dr.  Wynne's  opinion  as  to  (A)  Tlic  John,  Jackson,  8  Rob.  A.  B.  288. 
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a  creditor,  and  that  the  attachment  had  been  removed  before  the 
decree,  but  no  particulars  relating  to  it  are  mentioned. 

In  the  case  of  the  same  ship,  a  person,  who  had  acted  as  agent  and 
broker  to  the  ship  in  this  country,  afterwards  applied  by  petition  for 
payment  of  the  balance  of  his  account ;  but  the  petition  was  rejected, 
by  reason  of  the  general  and  imsettled  nature  of  the  account,  which 
was  thought  more  fit  (or  the  Court  of  Chancery,  where  alone  cross- 
demands  could  be  investLsated  (t). 

*  WiA  respect  (k)  to  toreipi  ships,  it  is  now,  by  the  6th  section  of 
3  &  4  Vict  c  65,  enacted,  that  the  Hi^  Court  of  Admiralty  shall 
hare  jurisdicticm  to  decide  all  claims  and  demands  whatsoever  in  the 
nature  of  salvage  for  services  rendered  to  or  damage  received  by  any 
ship  or  sea-going  vessel,  or  in  the  nature  of  towage,  or  for  necessaries 
supplied  to  any  foreign  ship  or  sea-going  vessel,  and  to  enforce  the 
paym^it  thereof,  whether  such  ship  or  vessel  may  have  been  within 
the  body  oi  the  country,  or  upon  the  high  seas,  at  the  time  when  the 
services  were  rendered,  or  damage  received,  or  necessaries  fiimished,  in 
respect  of  which  such  claim  is  made*  It  has  been  decided  that  the 
jurisdiction  conferred  by  this  Act  is  not  confined  to  cases  of  supplies 
*  fiimished  after  it  came  into  operation  (Z). 

5.  We  have  se^i  by  several  of  the  preceding  cases  that  the  master 


(t)  See  the  recent  ease  of  Dimcin  v. 
M'CUmont,  3  BesF.  409»  and  GmUIH  «. 
Cook,  7  Hare,  92. 

♦  (k)  In  most  of  the  oonntries  governed 
bj  rae  dtil  law,  repairs  and  necessaries 
form  a  hen  on  the  ship  itseH  In  Eng- 
land, the  same  doctrine  for  a  lonff  time 
preTailed  in  the  maritime  courts  (1  Hagg. 
Rep.  820,  825;  1  Holl.  Abr.  688,  Oo.  Car. 
296X  tmtn,  after  a  long  contest^  it  was 
finally  orerthrown  by  the  Courts  of  Com- 
mon Law,  and  by  the  highest  judicature 
in  the  country,  the  House  of  jLords,  in 
the  nifa  of  Charies  the  Second.  The 
snbmission  of  the  Courts  of  Admiralty 
seems,  however,  to  have  been  limited  to  the 
very  letter  of  the  prohibition ;  for,  in  a  late 
cascv  it  appeared  that  the  practice  of  paying 
material  men  out  of  the  proceeds  in  the  re- 
gistry, arising  from  the  sale  of  a  ship  under 
process  of  tluit  Court,  had  existed  for  more 
than  half  a  century  (the  Neptune,  3  Hagg. 
Rep.  129).  "This  practice,"  said  the  late 
learned  Judge  of  the  Admiralty  (Sir  John 
Nichol), "  founded  on  principle,  on  the  law 
civil  ax^  maritime,  on  the  usage  of  other 
nations,  and  on  the  ancient  practice  of  this 
Court;  unchecked  bv  prohibitions,  excep't  in 
the  case  df  proceedings  agdnst  the  ship 
itself— this  practice,  so  founded  and  so 
allowed  to  g^w  up,  I  shall  not  disturb;" 
and  he  accordingly  pronounced  for  the  claim 
of  the  material  men,  with  costs  of  suit,  and 
that  the  same  should  be  paid  out  of  the 
registry.  But  this  decision  was  reversed  on 
the  appeal  of  a  mortgagee  by  the  .Tudicial 
Committee  of  the  Privy  Coundl  (2  Enapp's 


Cases  94i),  and  the  law,  therefore,  as  stated 
in  the  text,  may  be  considered  as  finally 
established. 

In  the  Admiralty  Courts  of  the  United 
States,  the  rule  of  the  dvil  law  has  been 
l^enerally  followed  as  to  foreign  ships,  and 
m  some  of  the  states,  as  to  rendrs  in  do- 
mestic ports.  In  the  case  of  me  General 
Smith  (4  Wheaton,  Rep.  488),  the  Supreme 
Court  of  the  United  States  held,  that  where 
repairs  have  been  mad^  or  necessaries  fur- 
nished to  a  foreign  ship,  or  to  a  ship  in  a 
port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law,  following  the  civil 
law,  p^ves  the  party  a  lien  on  the  ship  itself 
for  bis  security ;  and  he  may  well  muntain 
a  suit  in  rem  in  the  Admiralty  to  enforce 
his  right.  But  in  respect  to  repairs  and 
necessaries  in  the  port  or  state  to  which  the 
ship  belongs,  the  case  is  sovcmed  altogether 
by  the  municipal  law  of  that  state,  and  no 
lien  is  implied  unless  it  be  reco^ised  by 
that  law;  and,  accordingly,  the  Court  de- 
cided it  in  that  case,  because  the  common 
law,  which  was  the  law  of  Maryland,  where 
the  repairs  were  made,  did  not  give  it  for 
repairs  on  a  domestic  ship. 

The  legislature  of  New  Tork  and  Penn- 
sylvania have  specially  provided  for  material 
men,  shipwrights,  and  artificers,  a  lien  on 
the  ships  fHimished  or  repaired  by  them; 
and  in  Louisiana,  a  like  lien  or  privilege 
exists  in  virtue  of  the  general  Spanish  Law. 
— See  Judge  Story's  note  to  the  American 
edition,  p.  116.* 

(J)  The  Alexander,  1  Rob.  p.  288.  A 
vessel  built  and  registered  nt  New  Bnras- 
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may,  in  foreign  parts,  hypothecate  the  ship;  and  I  propose,  in  the 
next  place,  to  consider  the  nature  of  those  instruments  of  contract  by 
which  a  ship  itself  b  expressly  made  security,  and  pledged  by  the 
master  for  the  repayment  of  a  debt  contracted  with  relation  to  it  It 
should  be  observed,  that  wherever  the  master  may  pledge  die  ship, 
he  may  pledge  the  freight  also  (m). 

These  contracts  are  usually  called  contracts  by  bottomry ^  the  bottom 
or  keel  of  the  ship  being  figuratively  used  to  express  the  whole 
body  thereof:  sometimes  also,  but  inaccurately,  money  lent  in  this 
manner  is  said  to  run  at  respondentia ;  for  that  word  properly  applies 
to  the  loan  of  money  upon  merchandise  laden  on  boara  a  ship,  the 
repayment  whereof  is  made  to  depend  upon  the  safe  arrival  oi  the 
merchandise  at  the  destined  port  in  like  manner.,  the  repayment  of 
money  lent  on  bottomry  does  in  general  depend  upon  the  prosperous 
conclusion  of  the  voyage;  and  as  the  lender  sustains  the  hazard  of 
the  voyage,  he  receives,  upon  its  happy  termination,  a  greater  price  or 
premium  for  his  money  than  the  rate  of  interest  allowed  by  law  in 
ordinary  cases.  The  premium  paid  on  these  occasions  depends 
wholly  on  the  contract  of  the  parties,  and  consequently  varies 
accoroing  to  the  nature  of  the  adventure ;  and  as  the  master  of  the 
ship  may,  under  certain  circumstances,  pledge  the  ship  by  a  bottomry 
contract,  so  also  may  the  owners  (n)  or  part-owners,  in  any  case,  to 
the  extent  of  their  respective  mterests;  and  this  they  not  un- 
frequently  do,  in  order  to  raise  money  for  the  outfit,  when  prudoice 
dictates  the  propriety  of  such  a  measure,  or  the  want  of  personal 
credit  compels  them  to  have  recourse  to  it  The  origin  of  these 
contracts  is  certainly  very  remote,  and  cannot  now  be  accurately 
ascertained.  It  is  said  by  a  very  learned  writer  (o),  that  they  took 
their  rise  from  the  practice  of  allowing  the  master  to  hypothecate  the 
ship  in  a  foreign  country,  in  order  to  raise  money  to  rent  But  this 
opinion  may  well  be  doubted;  for,  although  the  practice  of  lending 
money  upon  maritime  risks  at  a  high  premium  was  well  known  to 
the  Romans  before  the  time  of  Justiniany  yet  in  those  titles  of  the 
Digest  and  the  Code  {jp)  which  -  expressly  treat  of  this  subject,  no 
mention  is  made  of  contracts  of  this  nature  entered  into  by  the 


wick,  and  owned  by  a  firm  in  Nova  Scotia, 
has  been  held  not  to  be  a  foreign  sea-going 
vessel  within  this  Act :    the  Ocean  Queen, 

1  W.Bob.  467.  The  6th  section  of  the  Act 
applies  exdosively  to  foreign  vessels:  the 
Ocean,  2  W.  Rob.  868.  To  mve  the  Oonrt 
jurisdiction,  the  articles  must  have  been  fhr- 
nished  to  the  foreign  ship  witlun  the  body  of 
a  country,  or  upon  the  high  seas :  the  Ocean, 

2  W.  Rob.  868. 

(m)  The  Gratitudine,  Mazzola,  8  Rob. 
A.  R.  240,  and  the  Jacob,  Baer,  4  Rob. 
A.  R.  245.  See,  as  to  the  extent  of  an 
hypothecation  of  tiie  freight,  the  last  section 
of  this   chapter.     *  See   iJso   the  Percy, 

3  Hagg.  418,  in  which  case  a  monition  to 
bring  in  freight  was  refbsed  to  the  mortgagee 
of  a  ship,  the  ship  having  been  sold  to  (^frny 


a  bottomry  bond  secured  upon  ship  and 
freight,  and  warrant  of  arrest  had  been 
served  upon  the  freight  at  the  suit  of  the 
bondholders,  and  there  were  owners  before 
the  Court.  Held  also,  that  the  mortgagee 
could  not  bar  payment  of  the  bond  out  of 
the  proceeds  of  the  ship  untdl  the  freight  was 
in  the  registry.* 

(»)  Pothier,  vol.  8,   p.   97;    Emeri^ 
875;   Valin,  Uv.  8,  tit.  6,  art.  8;  B^ 
shoek,  c.  515;  Duke  of  Bedford,  2 
Adm.  R^.  294. 

(o)  2  Bhick.  Com.  p.  457,  c  80,  s.  3. 

Cp)  De  Kautico  Fsenore:  D^.  22,  2; 
and  Codex,  4,  88.  See  on  thu  subject. 
Park,  ch.  21 ;  Guidon,  ch.  18 ;  Emerigon, 
tom.  2,  p.  880;  and  stat.  6  Geo.  1,  c.  18, 
S.12. 
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master  of  a  ship  m  that  character ,  according  to  the  practice  which 
has  since  nniversallj  prevailed.  And  except  for  the  purpose  of 
securing  the  payment  of  maritime  interest,  actual  hypothecation  was 
not  necessary  to  mve  the  creditor  a  claim  upon  the  ship,  as  I  have 
already  shown.  This  point,  however,  is  rather  a  matter  of  specula- 
tive curiosity  than  of  useAil  research,  and  therefore  I  shall  pursue  it 
no  further. 

The  consideration  of  these  contracts,  when  made  by  the  owners  or 
part-owners  themselves,  does  not  properly  belong  to  this  place ;  their 
legality,  and  the  risks  which  the  lender  is  to  incur,  according  to  general 
nues,  are  very  ably  treated  by  Mr.  Park  and  Mr.  Serjeant  Marshall, 
in  their  chapters  on  Bottomry  and  Respond^itia.  I  shall  onlv  mention 
such  circumstances  relating  to  them  as  are  connected  with  me  subject 
of  h^rpothecation  by  the  master;  premising,  however,  that  a  total  loss, 
withm  the  meaning  of  a  bottomry  oond,  cannot  happen  if  the  ship  exists 
in  specie,  although  it  may  be  so  much  injured  in  the  voyage  as  not  to 
be  worth  repairing  and  bringing  to  the  ultimate  place  of  destination,  so 
as  to  omstitute  a  total  loss  withm  the  meaning  oi  a  policy  of  insurance 
on  the  ship  (q). 

The  name  of  bottomry  has  been  sometimes  incorrectly  applied  to  a 
contract,  by  the  terms  of  which  the  ship  itself  is  not  pledged  as  a 
security,  but  the  repavment  of  money,  with  a  high  premium  for  the 
risk,  is  made  to  depena  upon  the  success  of  a  voyage  (r).  This  is  rather 
a  loan  upon  a  particular  adventure,  to  be  made  by  a  particular  ship, 
than  a  loan  upon  the  ship ;  and  of  course  the  lender  has  only  the  per- 
sonal security  of  the  borrower  for  the  due  performance  of  the  contract 
And  it  seems  that  loans  have  sometimes  been  made  in  this  manner,  and 
probably  also  with  a  pledge  of  the  ship  itself,  to  an  amount  exceeding 
the  value  of  the  borrower's  interest  in  the  ship,  and  such  a  contract  is 
still  leesl  in  this  country  in  all  cases,  except  the  case  of  ships  belonging 
to  the  King's  subjects  bound  to  or  from  the  East  Indies;  as  to  which 
the  Leirislature  nas  enacted,  ^^  That  all  sums  of  money  lent  on  bot- 
tomry,  or  at  respondentia,  upon  any  ship  or  ships  belonging  to  his 
Majest/s  subjects  bound  to  or  from  the  East  Indies,  shall  be  lent  only 
on  the  ship,  or  on  the  merchandise  or  effects  laden,  or  to  be  laden,  on 
board  of  such  ship,  and  shall  be  so  expressed  in  the  condition  of  the 
bond,  and  the  benefit  of  salva^  shall  be  allowed  to  the  lender,  his 
ai;^nts  or 'assigns,  who  alone  shall  have  a  rixrht  to  make  assurance  on 
ti^  money  JS  l^t;  and  no  borrower  of  money  on  bottomry,  or  at 
respondentia,  as  aforesaid,  shall  recover  more  on  any  assurance  than 
the  value  of  his  interest  in  the  ship,  or  in  the  merchandises  or  effects 
laden  on  board  of  such  ship,  exclusive  of  the  money  so  borrowed ;  and 
in  case  it  shall  appear  that  the  value  of  his  share  in  the  ship,  or  in  the 
merchandises  or  effects  laden  on  board,  doth  not  amount  to  the  fiiU 
sum  or  sums  he  hath  borrowed  as  aforesaid,  such  borrower  shall  be 
responsible  to  the  lender  for  so  much  of  the  money  borrowed  as  he  hath 
not  laid  out  on*  the  ship  or  merchandises  laden  thereon,  with  lawful 

(q)  Thompson  v,  Koval    Exchange  As-      are  printed' in  the  Appendix  to  the  Trea- 
floranoe  Company,  1  M. «  S.  31.  tise  of  the  Dominion  of  the  Sea,  and  Body 

(r)  lluree  foram  of  bonds  of  this    sort      of  Sea  Law,  p.  659,  &c. 
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interest  for  the  same^  together  with  the  assurance  and  aD  other  charges 
thereon^  in  the  proportion  the  money  not  laid  ont  shall  bear  to  uie 
whole  moiwy  lent,  notwithstanding  the  ship  ahd  merchandises  he  totally 
lost"  (5).  This  statute  was  introduced  for  the  protection  of  the  trade  of 
the  East  India  Company ;  and  its  rules  must  be  complied  with  in  the 
case  of  bottomry  by  the  master. 

By  a  former  statute,  all  contracts  or  agreements  made  by  any  of  his 
Majesty*s  subjects,  or  any  persons  in  trust  for  them,  upon  the  loan  of 
any  money  by  way  of  bottomry  on  any  ship  in  the  service  of  foretaners 
bound  or  designed  to  trade  within  the  limits  of  the  East  India  Com- 
pany's charter,  or  of  supplying  such  ships  with  any  provisions,  stores, 
or  necessaries,  are  made  wholly  void  (t).  This  statute  also  applies  to 
contracts  of  bottomry  by  the  master. 

With  regard,  however,  to  contracts  of  this  sort,  made  by  the  owners 
themselves  in  this  countiry  before  the  beginning  of  a  voyage,  by  the 
terms  of  which  the  ship  is  pledged  as  a  security,  it  should  be  observed, 
that  the  lender  has  not  the  same  convenient  and  advantageous  remedy 
by  suit  in  the  Admiralty  against  the  ship  (m),  as  he  has  in  the  case  of 
hypothecation  for  necessaries  by  the  master  in  a  foreign  port ;  and  if 
the  contract  relate  to  a  British  ship,  and  purport  to  be,  either  a  present 
assignment  of  the  ship,  liable  to  be  defeated  on  repayment  of  the  money 
due  at  the  end  of  the  voyage,  or  a  future  assignment,  to  take  effect 
only  upon  failure  of  such  payment,  it  seems  that  a  compliance  with  the 
provisions  of  the  Register  Acts  mentioned  in  a  preceding  chapter  with 
regard  to  the  transfer  of  property  in  ships,  is  essential  to  the  validity 
of  the  contract 

Neither  does  there  seem  any  mode  by  which  a  person,  who  advances 
money  at  respondentia  upon  goods  laden  and  to  be  laden  on  board  a 
ship  on  an  outward  arid  homeward  voyage,  can  resort  for  the  payment 
of  his  debt  to  the  specific  goods  that  may  be  brought  back  (/r).  In  a 
case  of  money  lent  to  the  master  of  an  East  India  ship,  who  executed 
a  bond  in  the  form  (y)  commonly  used  on  such  occasions,  and  having 
taken  out  goods  from  this  cotmtry  and  sold  them  in  India^  and  brought 
back  others  purchased  there  with  the  proceeds  of  the  first,  became  a 
bankrupt  before  he  had  repaid  the  loan,  and  while  part  of  the  goods 
and  the  money  produced  by  the  sale  of  another  part  remained  m  the 
hands  of  the  East  India  Company,  in  whose  warehouses  they  were 
deposited  for  sale,  according  to  the  rules  of  that  trade ;  the  dourt  of 
Chancery  sent  the  following  question  for  the  determination  of  the 
Court  of  King's  Bench — ^viz.,  "  Whether  the  lender  had  by  law,  in 
respect  to  the  money  remaining  due  to  him  on  the  bond,  any  lien  upon 
or  interest  in  the  money  or  goods  remaining  in  the  hands  of  the  Com- 
pany, or  either  of  them;  and  whether  the  same,  or  either  of  them. 


(«>  19  Gdo.  2,  0.  S7,  8.  6.  is  not  noticed.    It  ww  a  tuse  of  loto  In 

U)  7  Geo.  1, aib$L  I,  o.  21,c.  9.  ISogk^d  at  roggmniBBlitk,  and  tlie  partMB 

(u)  Diet  Accord,  by  Holt,  C.  J.,    in  were   Bxitiflh  cuUeoto.      See    tlie   AUne, 

Johnson  e.  Sluppen,  2  Ld.  Raym.  983 ;  and  1  W.  Rob.  121 ;  the  Jenny,  2  W.  Rob.  5 ; 

by    Lawrence,   J.,   in   the   caae  of  Bnsk  and  Ladbroke  v.  Crickett,  2  Term  Rep. 

V.  F^Baron,    B.   R.  Midi.  T.,  44   Qeo.  3.  649. 

This  ca9e  is  shortly   reported  m  4  Bast,  (x)  2  Black.  Com.  458. 

819,  bnt  this  dictiun  of  nie  kamed  Judge         (y)  See  Appendix. 
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:were  by  law  liable  to  satiify  what  so  remained  doe?  *  Tbe  Oourt  of 
King's  Bench  deteraiined  tne  question  in  the  n^ative  (;»),  It  majr  be 
abserved,  that  the  instnunent  used  on  this  oocaaicm  does  not  e<mtain  a 
direct  aiui  fSMrmal  pledge  of  the  goods. 

A  eontract  of  hypoweeatimi  made  by  the  master  does  not  taransfiar 
the  property  oi  the  ship,  but  only  gives  the  oreditor  a  privilege  or 
claim  upon  it^  to  be  carried  into  effect  by  I^al  process  (a).  It  is  con- 
traryi  thiur^ref  to  the  nature  of  hypothecation^  admitting  the  naaster's 
power  to  hypothecate  the  co/ifgo  (as  will  be  presentl}^  mentioned)  {h\ 
that  be  should  engage  to  deliver  the  cargo  in  the  first  instance  into  thjB 
hands  of  the  l^ioer's  appointee^  at  the  place  of  destination^  so  as  to 
enable  him  to  sell  it  and  receive  the  proceeds  for  the  use  of  the  lender^ 
without  giving  the  'merchant  an  opportumty  of  taking  it  into  his  own 
bands  upon  discharging  the  incumbrance;  and  consequently  the  master 
has  no  power  to  enter  mto  such  an  aigagement(c). 

A  contract  of  this  sort  is  one  of  those  matters  which  are  technically 
called  Cho9ea  in  Action,  and  therefore  the  duty  thkt  may  be  created  by 
it  is  not  assignable  by  the  common  law  of  England^  so  as  to  enable  va 
assi^^nee  to  sue  upcm  it  in  his  own  name,  or  to  set  off  the  amoimt 
against  a  dttnand  upon  himself,  in  our  Courts  of  Clommon  Law;  althou^ 
such  an  assigmnmit  may  be  made  available  in  a  Court  of  Equity :  aiad 
it  is  questitmble  whether  a  demand  arising  out  of  such  a  contract  can 
be  made  the  solgeet  of  a  setroff  under  the  statutes  in  the  hands  of  the 
<»riflinal  party  {dy  *  In  the  Admiralty^  a  bottomry  Ixmd  is  a  nego- 
tiable interest,  which  may  be  transforred  and  put  in  issue  by  the  person 
■0  acquiring  it  {ey* 

It  IS  obvious  that  a  loan  of  money  upon  bottomry,  while  it  relieves 
flieownm  from  pumy  of  tlw  r«ril8  of  a  maritiina  adyantare.  depri^ 
them  also  of  a  great  part  of  the  profits  of  a  sueoessful  voyage ;  and 
therefore,  in  the  place  of  the  owner's  resid«[ioe,  where  l^j  may  exer- 
cise their  own  juogmmit  upon  the  propriety  of  borrowing  money  in  this 
manner,  the  master  of  the  ship  is  by  the  Maritime  Law  of  all  states 
precluded  itom  doing  it,  so  as  to  bind  the  interest  oi  his  owners,  with- 
out their  omsent  {f). 

The  meaning  of  the  wcnrds  ^^  place  of  residence^  {la  demture  dstpre^ 
priitaires)  has  given  occasion  to  some  questums  in  France.  With  us, 
I  apprehdNid,  the  whole  of  England  is  considered  for  tJiis  purpose  as 
the  residence  of  an  JEngUshman ;  at  least,  before  the  commenc^nent  of 
a  Yoyam.  Inland  has  been  held  to  be  a  foreign  country,  in  the  case 
of  an  EngUih  ship  hypothecated  by  the  master  there  in  the  course  of 


iz)  Budc    V,    FearoB    «nd    Otben,    4  Pec.  )8,  I811»  befbue  Lor4  Ellonbgroug^, 

East,  819.     See  Glover  v*  Black,  3  Burr,  Chief  Justice. 

^394.  if)  The  RAbecca,  5  Bob.  Adm.  Bep.  102. 

(a)  fleo  JobDaon   v,   Shippen,   2   Lord  If)   Haiueatiio     Qrd|naQc&     ar|.     58; 

Baym.  984.    See  the  jndginent  of  Iiord  Hanseatic  Ordinanoe  of  1614,  tit.  6,  axt. 

StoweU  in  tb«  Tobago,  i  Kob.  223,  and  of  } ;   Frendi  Ordiospce,  Uv.  %,  tit  1 1   Da 

the  Court  of  C.  P.  m  Stainbask  v.  Fenning,  Capitaine,  art.  17,  an4  Uv.  3,  tit.  5 ;  Des 

11 C.  B.  88.  ContraU  ^  la  giosae,  art.  8 :   Bmorigon, 

(h)  Pofi,  p.  122.  torn.  2,  p.  424;  MoUoy,  boo)c  2,  ch, .  11, 

Ic)  Johnson  V.  Greaves,  2  Taui^).  244.  sect.  l4;  WesKeti,  tit.  Bottomry,  sect  ^, 

(<0  Mafshall   v,   WBwsi,  ajt  GuilOhaB,  23 ;  Lister  «.  B«ster,  ^  Stm.  695, 
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a  voyage  (a).  But  donbt  may  be  entertained,  whether  the  incorpora- 
tion of  Ireland  with  this  country  by  the  Act  of  Union  may  not  have 
the  efiect  of  altering  the  rule  (A).  The  Court  of  Admiralty,  not  lon^ 
ago,  granted  its  warrant  to  arrest  a  ship  on  a  bottomry  bond  executed 
at  Jersey  for  the  repairs  and  outfit  by  a  person  who  was  both  master 
and  owner  (t).  In  the  bond  this  person  was  described  as  of  London^ 
and  the  ship  as  of  Jersey.  The  authority  of  the  Court  to  hold  cogni- 
zance of  the  cause  does  not  appear  to  have  been  disputed  by  the  owner; 
and  in  the  result  the  ship  was  sold  under  a  decree  of  the  Uourt*  In  a 
later  case  (k\  wherein  it  appeared  that  a  Spanish  ship,  on  a  voyage 
from  AUcant  to  London^  put  into  Corunna  to  repair,  and  that  the 
master,  being  unknown  and  without  credit,  gave  a  bottomry  bond  there 
for  money  aavanced  to  defray  the  expenses — ^Lord  Stowell  decided  that 
the  bond  was  valid,  and  in  the  course  of  his  judgment  observed,  '^  It 
was  not  in  the  same  province  of  that  distracted  kingdom  that  the  trans- 
action took  place,  nor  could  the  master,  under  the  circumstances  in 
which  he  was  placed,  have  applied  to  his  owners  for  assistance;"  and 
added,  *^  It  is  true  that  it  is  usuallv  required,  as  a  condition  necessary 
to  the  validity  of  bonds  of  this  kind,  that  they  should  be  executed  in  a 
foreign  port,  but  the  law  does  not  look  to  the  mere  locality  of  the  trans- 
action. The  validity  or  invalidity  of  the  bond  does  not  rest  on  that 
circumstance  only,  but  upon  the  extreme  difficulty  of  communication  be- 
tween the  master  and  his  owners.  The  difficulty  of  communication  was, 
in  fact,  greater  than  if  the  ship  had  been  in  a  foreign  port  If  the  policv 
of  the  law,  in  allowing  this  authority  to  the  master  to  hypothecate  his 
ship  and  cargo,  is  founded  on  the  extreme  difficulty  of  communication 
witn  his  owners,  there  is  no  reason  for  saying  that  there  was  not  abun- 
dance of  difficulty  to  authorize  him  to  do  so  m  the  present  instance." 

*  And  where  a  bottomry  bond  was  given  at  Plymouth  bvthe  master  of 
a  British  ship,  the  owner  of  which,  during  its  voyage  to  tne  East  Indies, 
had  died  insolvent,  his  personal  representative  not  naving  administered, 
and  declining  to  make  advances,  the  learned  Judge  of  the  Court  of 
Admiralty  (Dr.  Lushington)  entertained  no  doubt  of  his  jurisdiction  (l). "" 

With  regard  to  a  foreign  country,  the  rule  appears  to  be,  that  if  the 
master  of  a  vessel  has  occasion  for  money  to  repair  or  victual  his  ship, 
or  for  any  other  purpose  necessary  to  enable  him  to  complete  Ae 
enterprise  in  which  she  is  engaged,  whether  the  occasion  arises  from 
any  extraordinary  peril  or  misfortune  (m),  or  from  the  ordinary  course 
of  the  adventure,  ne  may,  if  he  cannot  otherwise  obtain  it,  borrow 
money  on  bottomry  at  maritime  interest,  and  pledge  the  ship,  and  the 
freight  to  be  earned  in  the  voyage,  for  repayment  at  the  termination 
of  the  vovage.  When  this  is  done,  the  owners  are  never  personally 
responsible  (n).  The  remedy  of  the  lender  is  against  the  master  of  the  ship. 


(s)  In  Menetone  o.  Gibbons,  3  Term 
Bep.  K.  B.  267>  the  hjpothecation  was  made 
in  irdand. 

(h)  See  ibe  judgment  in  the  Rhada- 
manthe,  Mayer,  1  Dodson,  A.  R.  201. 

(t)  The  Barbara,  Chegwin,  4  Rob. A.R.1. 

(k)  La  Ysabd,  Boyo,  1  Dod^m's  Ad- 
mira%  Reports,  278. 

(0  The  tVident,  1  W.  Rob.  29.    Andaee 


Wallace  v»  Uddon,  the  Bristol,  7  Moore, 
P.C.  898,  as  to  the  master's  dnty  to  oomromu- 
cate,  where  the  means  exist,  with  his  owners. 

(m)  See  the  case  of  a  bond  given  for 
money  borrowed  to  defray  the  expenses 
incurred  in  a  fordgn  port  in  rescoinff  a 
ship  firom  a  mntinons  crew :  the  Gaonuet, 
8  W.  Rob.  82. 

(»)  Mdky,  book  2,  ch.  11,  s.  11. 
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Bat  if  the  person  who  thus  advances  money  does  not  choose  to  take 
npon  himself  the  risk  of  the  ship's  return,  and  will  be  content  not  to 
demand  maritime  interest,  there  seems  to  be  no  reason  why  the  master 
should  not  pledge  both  the  ship  itself  and  the  personal  credit  of  the 
owner.  And  in  a  case  which  came  before  Sir  John  Strange^  Master  of 
the  Rolls,  wherein  a  man,  who  had  advanced  money  to  refit  a  ship  in 
distress  at  Jamaica^  and  had  taken  from  the  master  both  a  deed  of 
hypothecation  of  the  ship,  ^and  bills  of  exchange  up<Hi  the  principal 
owner  in  Etigland^  for  the  amount  of  the  sum  advanced,  clain^ 

Eayment  of  the  owners  personally,  the  ship  having  been  captured  on 
er  voyage  home,  it  was  decreed  that  he  should  recover  the  money ; 
and  it  is  said  also,  that  the  ship  was  thought  to  be  well  hypothecated  {o)» 
But  it  has  been  recently  decided  that  me  master  has  no  authcurity  to 
hypothecate  the  ship  to  secure  advances  for  repairs,  unless  repayment 
be  made  to  dep^id  on  the  arrival  of  the  ship(i>). 

6.  It  is  necessary,  however,  to  the  validity  of  a  bond  securing 
maritime  interest,  tliat  the  money  should  be  originally  advanced  upon 
the  credit  of  the  ship.  If  it  be  originally  advanced  upon  the  credit  of 
the  owner,  and  such  a  bond  be  afterwards  given,  in  consequence  of 
doubt  arising  as  to  his  respcmsibility,  even  befcnre  the  ship  leaves  the 
place  of  advance,  the  hood  will  be  invalid  {q). 


(o)  Smfim  V,  Bngington,  1  Vet.  4i8. 
It  mean  by  the  entiy  of  the  proceeding* 
in  tiie  regis&ar's  book,  that  the  defendant 
Bragington  said  in  his  answer,  that  he 
beUered  20  per  cent,  was  added  to  the 
actual  expense,  to  make  up  the  som  for 
which  the  deed  of  hypothecation  was  given ; 
bat  this  does  not  seem  to  have  been  proved. 
The  deed  of  hypothecation,  as  stated  in  the 
plaintiff's  bill,  was  for  payment  absolutely, 
and  not  upon  condition  of  the  ship's  safe 
arrival  in  England,  and  the  deed  was  proved 
in  the  cause. 

*  (p)  Stainbank  v.  Fenning,  11 C.  B.  88. 
It  was  held  in  that  case,  that  the  bond 
bong  vcid,  so  ftr  as  it  gave  any  right  in 
or  against  the  ship,  the  plaintira  had  no 
insurable  interest.  In  the  case,  Stainbank 
V.  Shepherd,  Ex.  C,  1  W.  R.  606,  in 
which,  the  &cts  being  the  same,  a  bill  of 
exoept^ona  had  been  tendered  at  the  trial. 
Baron  Ftoke,  in  delivering  the  judgment 
of  the  Court,  observed: — "Precedent  and 
authority  show  that  it  is  essential  to  hypo- 
thecation that  the  sea-risk  should  be 
incurred  by  the  lender,  and  that  the  pledge 
should  take  eifi»ct  only  in  the  event  of  the 
ship's  safe  arrival:  tiie  kelson,  1  Hagg. 
169; the  Atlas,  2  Hagg.  48;  the  Emancipa- 
tion, 1  Wm.  Rob.  121.  The  judgment  of 
the  Conrtof  Common  l^eas,  in  Stainbank  v, 
Fenning;  shows  Samsun  v.  Bragington,  the 
only  case  of  a  contrary  aspect^  to  be  unsatis- 
fiMstory.  This  Court  agrees  that  it  is  so, 
and  fUso  that  Lord  Tenterden'i  opinion, 
Abbott,  8  Ed.  166  (as  above),  supposed  to 
have  been  expressed  on  the  antbority  of 


Samsun    «.   Bragington,    waa     not   wiU 
ibnnded.    We  intinuite  no  doubt  that    a 
bottomry  bond  may  be  given  at  the  samo 
time  with,  and  as  a  collateral  secnrity  fbr, 
bilk  of  exohange  drawn  on  tlie  owner :  tha 
Emancipation,  1  Wm.  Bob.  12L    If  neoea- 
sariee  can  be  provided  on  the  personal  credit 
of  the  owners,  or  on  a  bill  cvawn  on  them 
by  tiie   master,  a  bottomry  bond   cannot 
aixerwards  be  given  to  secure  the   same 
debt,  because  the  necessity  of  hypothecating 
tiie  ship,  is  the  condition  of  the  master's 
authority:    the    Augusta,    1    Dods.    288. 
Bills  of  exohange  may  be  drawn  on  aooount 
of  the  supply,  and  a  bottomry  bond  given 
at  the  same  time  as  a  colUteral  security,  in 
this  sense,  that  if  the  bills  are  boooozed— 
the  Kelson,  1  Haog.  174— the^  bottomry  b 
discharged ;  and  tnough  the  ship  arrive  the 
maritime  interest  is  not  payable;  if  dis- 
honoured, the  amount  is  payable  on  arriral 
by  means  of  the  remedy  against  the  ship, 
and,  in  that  case,  with  maritime  interest. 
The  Catharine,  3  Hagg.  263;  the  Eman- 
cipation,   1    Wm.  Rob.    121;    the   Atlas, 
1  Wm.  Rob.  121.    Sa  that  in  that  event, 
if  the  bills  are  accepted,  the  creditor  has  a 
double  remedy  against  the  person  of  the 
debtor  and  agamst  the  ship.    But  the  law 
will  not  allow  the  creditor  to  have  a  direct 
remedy  on  the   bond  itself    acndnst   the 
owner  as  well  as  the  sh^  ;  and  n  makes  it 
essential  to   the  remedy  against  the  ship 
that  it  should  be  continent  on  its  safe 
arrival,  and  this  whether  maritime  interest 
is  or  is  not  required."  * 
{q)  The  Augusta,  lyBhihn,  1  DodsoB, 


Il« 
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It  k  no  objection  to  the  yaliditj  of  Back  H  bond  tliat  it  bappens  to 
be  given  to  me  consigneeB  of  the  cargo  by  a  master  appointed  by 
themselveB ;  the  necessity  of  such  appointment  and  <rf  bcuroYrme  hf 
hypothecation,  and  the  fairness  of  tiie  transaction,  being  <B6tablifihed(r> 

"*"  It  has  been  doubted  even  whether  a  ihaster  substituted  by  under*- 
writers,  aftJM"  abandonment  by  the  owners^  cannot  i^ve  a  valid 
bottomry  bond(«).  Bonds  given  by  masters  substituted  by  the 
JSritiah  consul  at  a  fca*eign  port,  and  even  gtven  by  the  consul  hunself^ 
after  a  new  master,  in  a  case  dP  great  emergency,  had  been  app<Mnted 
by  him,  have  been  supported  against  a  claunant  on  a  bond  of  prior 
date  (f)»  These  securities  are  me  creatures  of  necessity  and  distress) 
atid  may  be  expected  to  assume  different  shapes,  which  cannot  be 
Indiited  except  by  the  condition  of  a  feithful  and  oeneficiai  discharge  of 
the  authority  exercised  in  granting  them^  as  bdng  necessary  for  the 
preservation  of  property.  A  bottomry  bond  given  to  the  charterer  of 
a  ship  was  supported  by  Lord  StoweUy  although  there  was  a  C(Hisignee 
of  die  ship  at  the  port,  tiie  latter  not  b^ng  willing  to  make  the 
advances  («)b  When  a  bottomry  bond  had  been  given  to  the  agent  (4?) 
of  the  owners  and  it  was  objected  that  the  actot  was  bound  to  supply 
tite  necessary  funds  for  the  fj^bursements  of  tne  ship  without  bott(»nrv 
security,  the  same  learned  Judge  said — ^^  The  case  of  neeessify,  whkh 
is  the  foundation  of  a  bottomry  bond,  does  not  arise  where  there  is  a 
credit  existing  on  which  money  can  be  obtained  without  resorting  to 
the  real  'Secunty  of  the  ship.  At  the  same  time,  I  will  not  take  upon 
itiyself  to  lay  it  down  as  an  universal  proposition,  that  ah  agent  may 
not,  under  any  circumstances,  take  the  security  of  a  bottomry  bcmcL 
€)ases  may  possibly  arise  in  which  an  agent  may  be  justified  in  so 
doing,  ft  can  be  no  part  of  his  duty  to  advance  money  without  a 
fair  expectation  of  being  reimbursed ;  and  if  he  finds  it  unsafe  to 
extend  credit  to  his  employers  beyoiKi  a  certain  reasonable  limit,  he 
may  then  surely  be  at  liberty  to  hold  his  hand,  and  to  say,  *  I  give  up 
the  character  of  agent,'  ana,  as  any  other  merchant  might,  to  lend 
his  money  upon  bond,  to  secure  its  payment  witii  maritime  interest** 

But  a  person  indebted  to  the  owners  of  a  vessel  cannot  lend  money 
to  her  master  on  bottomry  {t/\  He  should  satisfy  his  debt,  and  there 
*  would  be  no  necessity  for  me  bond. 

There  is  no  settled  form  of  contract  in  use  on  these  occasions. 
Sometimes  an  instrument  in  the  form  of  a  bond^  at  others  in  the  form 
of  a  bill  of  sale,  at  others  of  a  different  shape,  is  made  use  o{(z) ;  but, 
whatever  the  form,  the  occasion  of  borrowing,  the  sum,  the  premium. 


A.  R.  883$  the  Wave,  16  Jur.  516.  But 
where  it  is  dear  thai  the  advances  were 
made  on  the  fiutfa  of  a  lien  on  ^e  diip^ 
aooordiAg  to  the  law  of  the  oonntry,  or  when 
of  smnU  amount,  although  originally  made 
withotxt  ex|}resB  stipulation  for  a  bond,  they 
may  be  coTored  by  one  gnbwqmmtly  given. 
The  Aleiander,  1  Dods.  A.  ft.  280.  The 
Vlbilia,  1  Rob.  1.  &nith  v,  Gonld,  P,  C* 
6  Jm-.  54S. 

(r)  The  Alexander,  IMe,  1  Dodi.  A.  R% 
278;  the RnbiGOil> 3 Hag|r-  A.  E.  a. 


(*)  The  Kennerstey  Castle,  8  Hagig.  A. 
R.  1.    Lord  Cochrane,  2  W.  Rob.  320. 

{i)  The  Zodiac,  1  Hagg.  320;  the  Cyn* 
thia,  16  Jar.  748. 

(tf)  The  Nelacm,  1  Hagg.  A.  R.  1^. 

{s)  Tfm  Hero,  2  Doda.  13d.  The  Orien- 
tal, 7  E.  &  M.  476. 

fy)  ITie  Hebe,  2  W.  Rob.  146. 

{z)  Hie  reader  will  find  in  the  Appen- 
dix two  diflk'ent  forms  used  in  the  saMM 
voyage,  one  at  Bombay^  the  oUier  at  tiitt 
Or^    of  Oood    Hope.    In    Jotunon    r. 


CHAP*  hl]  Repairs  and  Necetsaaries.  119 

the  ship^  the  roya^  the  risks  to  be  borne  by  the  lender^  and  the 
sabjectioa  of  the  ship  itself  as  security  for  the  payment^  all  usually  are 
and  properly  ought  to  be  expressed* 

*  It  IS  absolutely  necessary  that  the  liability  of  the  lender  to  the 
sea  risks  should  appear  or  be  &irly  coUected  from  the  instrument, 
otherwise  the  reservaticm  of  maritime  interest  will  render  the  security 
void,  on  the  ground  of  usury,  not  only  as  a  charge  upon  the  ship,  but 
also  against  the  person  of  the  borrower  (a).  And  where  an  instrument 
called  a  bottomry  bond  contained  an  express  clause  that  the  sum 
secured  should  be  pdd  within  thirtp^  days  aner  intelligence  of  the  loss, 
Lord  StowdL  doubted  his  jurisdiction  to  entertain  tne  suit  at  all,  and 
dismissed  it,  on  the  ground  that  the  very  essence  of  bottomry^  which 
alone  could  give  jurisdiction  to  the  Adnuralty,  was  wanting  (6). 

Prom  this  sentence  an  appeal  was  presented  to  the  ddcigates,  and 
that  Court,  after  directing  a  search  for  precedents,  decided  t£ftt,  as  the 
maritime  interest  was  reserved,  and  maritime  ri^(c)  excluded  from 
the  bond,  it  was  void.  But  thcee  instruments  being  the  language  of 
commercial  men,  and  not  of  lawyers,  will  receive  aln)eral  construction 
to  give  effect  to  the  intenti(m  of  the  parties  (d\  Thus  in  an  action  on 
a  policy  of  insurance,  where  the  plaintiff  in  nis  declaration  alleged  his 
interest  to  be  bottomry,  setting  out  the  bond  in  which  was  the  fcfiowing 
clause — ^^  I  do  furdier  hereby  bind  myself  and  schooner  brig  Clareneep 
her  fireight  and  cargo  of  every  kind,  to  tlie  &11  and  complete  pay- 
ment of  the  said  sum,  with  all  charges  thereon,  in  ei^t  days  after  my 
arrival  at  the  afore-mentioned  port  of  London ;  and!  do  hereby  make 
liable  the  said  vessel,  her  fireight  and  cargo,  whether  she  do  or  do  not 
arrive  at  the  above-mention^  port  of  Juondon,  in  preference  to  all 
other  claims,  until  such  sum,  with  12U  per  cent  bottcnnry  premium, 
be  paid  " — the  Court  of  Common  Pleas,  uxxm  demurrer,  ilecided  that 
it  was  not  bottomry,  and  gave  iudgment  ror  the  defendant.  The  case 
being  brought  by  writ  of  error  before  the  Court  of  King's  Bench,  that 
judgment  was  reversed;  and  Lord  Tenterden  said,  ^'  We  are  all  satis- 
fied that  oor  judgments  must  be  for  the  plaintiffs.  Of  course,  no 
perscm  can  be  entitled  to  the  pericuU  pretium  who  does  not  take  upon 
himself  the  risk  of  the  voyage — but  it  is  not  necessary  that  his  doing 
so  shall  be  declared  expressly,  and  in  terms,  though  this  is  often  done : 
it  is  sufficient  that  the  fact  can  be  collected  £rom  the  language  of  the 
instrument  considered  in  all  its  ^arts.  Li  itds  case,  if  the  words 
^  instead  of  eight  days  after  my  arrival '  had  been  ^  eight  days  after  mv 
ship^s  arrivid,  there  could  have  been  no  doubt  that  the  lender  tool 
«q)on  himself  the  peril  of  the  voyage,  if  there  be  not,  in  some  part  a£ 
*  the  instnimen1;,sonie  matter  de&otmg  a  contrary  int^tjoni    Now  the 

Shippen,  2  Lord  Bajm.  9S2,  the  hypothe-  S  B.  &  Ad.  60.    And  see  the  Emandpatioii, 

cataon  w«s  hj  UU  of  Mle,  Portaea,  2  H««g.  1  Wn.  Rob.  124^  in  whkdi  it  wu  liioiifffat, 

Ada.  Bsp.  S4;  uk  Menetoae  tx.  Qibbon^  that  althoogh  not  ■acenary  that  «  hot- 

3  Term  Bep.  267,  it  was  bj  bond.  tamry  bond  should  carry  maritime  iateresl^ 

(a)  2  'Bigg,  Adm.  B£f>.  GT*  Af]a%  (3mkm  a  stipiUatioB  for  an  ordinary  rate  of  interest 

iii)  Hudk  was  a  material  drcomstanee  in  detomuninf 

f)  2  T^igg'  >^^dm.  Bep.  5ft.  whether  any  maiit>ime  risk  hftd  been  oon- 

,40  Symottds  r.  Hodgson,  6  Kng.  114;  templated. 
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*  personal  arrival  of  the  master  unconnected  with  the  ship,  is  a  matter 
which  it  cannot  be  supposed  that  either  party  contemplated ;  it  cannot 
be  supposed  that  the  lenders  looked  to  him  personally,  or  to  bis  per- 
sonal means — nor  that  he  intended  to  pledge  himself  personally  and 
absolutely  for  the  payment,  without  regard  to  the  means  with  which  he 
might  be  furnished  by  the  ship  and  her  freight ;  we,  therefore,  are  of 
opinion  that  the  words  *  my  arrival '  must  be  understood  to  mean  my 
arrival  with  the  ship,  or  my  ship's  arrival.     With  respect  to  the  words 

*  I  do  hereby  make  liable  the  said  vessel,  her  freight  and  cai^,  whether 
she  do  or  do  not  arrive  at  the  above-mentioned  port  of  London^  we 
think  these  words  were  intended  to  provide  only  lor  the  ship's  arrival 
at  some  other  than  the  destined  port,  and,  in  such  an  event,  to  give 
the  lenders  a  claim  on  the  ship  in  preference  to  other  claims ;  it  can- 
not be  intended  to  provide  for  the  case  of  the  loss  of  the  ship,  because 
in  that  event  there  would  be  nothing  on  which  a  pledge  could  operate, 

*  or  a  preference  be  claimed.** 

A  bottomry  bond  may  be  good  in  part,  and  bad  in  part(«). 

In  the  first  form  of  a  bottomry  bond  given  in  the  Appendix  to  this 
work,  it  will  be  seen  that  the  master  and  part-owner  of  the  ship  binds 
not  only  himself  and  his  ship,  but  also  his  co-owner  personally,  which, 
unless  authorized  by  such  co-owner's  deed,  previously  executed,  he 
had  no  power  to  do.  This,  indeed,  is  frequently  the  form  of  the 
instrument ;  and  though  it  be  inoperative  as  to  the  owners  personally, 
it  is  nevertheless  valia  as  against  the  master  and  the  ship.  *  In  tne 
case  of  the  Nelson  (/),  Lora  Stowell  said,  "  One  objection  is,  that  it 
binds  the  owners  personally  as  well  as  the  ship  and  freight — ^which  it 
cannot  do.  Here  we  don't  take  this  bond  in  toto,  as  is  done  in  other 
systems  of  law,  and  reject  it  as  unsound  in  the  whole  if  vicious  in  any 
part ;  but  we  separate  the  parts,  reject  the  vicious,  and  respect  the 
eflSciency  of  those  which  are  entitled  to  operate.  The  form  of  these 
bonds  is  diflFerent  in  different  countries ;  so  is  their  authority.  In  some 
countries  they  bind  the  owner  or  owners,  in  others  not ;  and  where 
they  do  not,  though  the  form  of  the  bond  affects  to  bind  the  owners, 

11  touch  upon  the  efficiency 


iiills  01  exchange  drawn  by  the  master  on  the  owner,  as  security 
;  for  money  advanced  to  the  master,  though  accompanied  with  a  verbal 
•  engagement  by  him  that  the  ship  shall  he  liable,  cannot  be  considered 
as  an  instrument  of  hypothecation  (g),  *  But,  although  a  bottomry 
bond  cannot  be  made  to  cover  advances  upon  the  personal  security  of 
the  borrower,  and  not  upon  the  exclusive  security  of  the  ship,  yet  if 
bottomry  be  originally  contemplated,  the  bond  will  not  be  invalidated 
by  taking  bills  of  exchange  at  the  same  time  by  way  of  collateral 
security  (A).  * 

(e)  The  Augusta,  D* Blnhn,  1  Dods.  Adm.  136 ;  19  Ves.  jun.  474  5  2  lUwe,  194,  and  22. 
R«p..  283.    Smith».Gould,6Jur.  543,P.C.  (A)   The  Augoata,  1   Dods.  Adm.  Hep. 

(f)  1  Hagg.  Adm.  Rep.  176.  See  also  288.  The  Jane,  iUd.  461.  The  Tvtar, 
1  Hagg.  18;  3  Robs.  Adm.  Rep. ;  1  Dods.  1  Hagg.  The  St.  Catharine,  8  Hagg.  258. 
Adm.  Rep.  288;  2  Dods.  146.  The  Emancipation,  1  Wm.  Rob.  124.    The 

iff)  Ex  parte  Halkett,  3  Yes.  &  Beames      Ariadne,  ibid.  421.    The  Bon^nrte,  8  Wm. 
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7.  It  is  equally  clear  that  the  master  cannot  charge  the  ship  by  any 
instnunent  of  hypothecation  for  any  debt  of  his  own.     The  attempt 
would  be  a  fraud  in  him,  and  those  who  should  aid  him  to  do  so  would   ^ 
be  parties  to  the  fraud ;  and  therefore  the  fairness  of  the  loan  may  be  ! 
made  the  subject  of  inquiry  and  contest,  if  justice  require  it     But . 
provided  the  ship  has  been  in  a  state  of  want,  and  the  money  fairly } 
advanced  to  the  master  to  relieve  her,  his  subsequent  misapplication  of 
it  will  not  deprive  the  lender  of  the  benefit  of  his  security  (t). 

He  cannot  charge  her  for  a  debt  incurred  in  a  former  voyage  (k). 

As  an  illustration  of  the  rule  that  the  master  cannot  bind  the  ship 
for  a  debt  of  his  own,  the  foUomng  case  is  related  by  Loccenius  (I) : — 
The  master  of  a  ship  being  in  a  J^>anish  port,  and  having  exposed  the 
ship  to  seizure  by  his  neglect  to  comply  with  a  particular  regulation 
of  the  country,  entered  into  an  agreement  with  a  person  wno  was 
supposed  to  possess  sufficient  influence  to  obtain  the  restitution  of  the 
ship,  to  pay  iiim  a  very  considerable  sum,  with  maritime  interest,  if  he 
should  procure  the  restitution  of  the  ship,  and  she  should  afterwards 
return  nome  in  safety ;  and  for  securing  the  payment  executed  an 
instrument  in  the  nature  of  a  bottomry  bond.  !By  the  interest  of  the 
person  with  whom  the  agreement  was  made,  the  ship  was  restored, 
and  afterwards  returned  liome  in  safety;  and  he  instituted  a  suit 
against  the  ship  upon  the  instrument  executed  to  him  by  the  master; 
but  it  was  determmed  that  the  ship  and  owners  were  not  chargeable 
by  this  contract 

*  It  may  be  questionable  whedier  a  lender  on  bottomry  be  bound 
to  see  to  the  application  of  the  money  he  advances,  but  it  is  clear  that 
he  must  make  aue  inquiry  to  ascertain  that  an  unprovided  necessity 
exists,  and  that  without  money  so  advanced,  the  ship  cannot  proceed 
on  her  voyage.  Accordingly,  where,  without  such  previous  inquiiies, 
advances  were  made  on  bottomry  to  ihe  master  of  a  ship,  whicn  had 
arrived  with  a  considerable  cargo  in  a  foreign  port,  and  remained  there 
two  months,  the  repairs,  which  were  unimportant,  having  been  com- 
pleted, and  her  stores  ftinushed  before  the  advance,  altnough  there 
was  no  fraud  on  the  part  of  the  bondholder,  yet  as  there  was  no  real 
necessity  for  borrowing  at  maritime  interest,  the  bond  was  not  sup- 
ported (m).  But  where  repairs  are  necessary,  it  is  not  incumbent  on 
the  foreign  merchant,  before  he  advances  money  on  bottomry,  to 
calculate  the  expediency  of  incurring  the  expense  of  them  (n). 

The  bond  must  be  given  by  the  master  acting  as  such  within  the 
scope  of  his  authority.  A  ship  was  freighted  and  insured  from 
London  to  Calcutta  and  back.  The  master,  on  his  arrival  there, 
*  employed  certain  merchants,  upon  whom  he  had  a  limited  credit,  to 


Bob.  806;  and  see  Stainbank  v.  Shepherd,  (I)  Lib.  2,  c.  6,  s.  12. 

1  W.  R.  506.  (m)  The  Orelia,  3  Han.  Adm.  Bffl>.75, 

{%)  C^.  14^  1,  7»  2;    MoUoy,  book  %  and  see  Heathorn  v.  DwHnff,   1  Moore, 

c  11,  s.  11.      See   also  the  judgment  of  P.  C.  Rep.  p.  6.    Soarea  «.  Rahn,  8  Moore, 

StrW.  Soottyin  thecaaeofthe  Gratitndhie,  P.  C.    Rep.    1,  and  Gore  «.  Gardner,  1 

Maziola,  8  Bobs.  Adm.  Rep.  272.  Moore,  P.  C.  Rep.  p.  79.      Stainbank  «. 

(k)  LochH   2  Wm.    Rob.    46.     The  Fenning,  11 C.  B.  88. 

OBmaoB,  8  W.  Bob.  198.  (•}  The  VibiUa,  1  Wm.  Rob.  1. 
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*  procure  a  return  cai^  This  credit  was,  however,  soon  exceeded, 
and  on  their  advice  he  took  a  car^  to  ^e  Mauritius^  In  defiance 
of  letters  from  his  owners,  ordering  him  to  return  home,  he  afiterwards 
made  several  intermediate  voyages,  and  having  r^umed  to  C<Ueuttaf 
chartered  his  vessel  to  the  same  merchants,  who,  on  a  fresh  cargo  to 
the  Mauritiuef  received  the  freight,  and  for  a  small  balance  in  their 
favour  took  from  him  a  bottomry  bond.  The  Court  of  Admiralty 
pronounced  against  the  bond.  The  advances  thus  made  bv  the  mer- 
chants bey<md  the  credit  limited  by  the  owners  were  held  to  have 
been  made  on  the  credit  and  responsibility  of  the  master*  If  any 
necessity  existed  for  a  loan  on  bottofkiry,  it  had  been  created  by  the 
merdiants  themselves,  who  had  no  right  to  trust  to  his  r^reseHtations, 
or  aid  his  private  schemes  and  speculations  without  authority  from  his 
owners  (o). 

A  bottomry  bond  executed  by  the  master  while  under  arrest,  at  the 
suit  of  the  bondholder,  has  been  held  valid,  it  not  appearing  to.  have 
been  extorted  by  duress  (p) ;  but  where  given  by  him,  upon  a  threat  of 
arrest,  for  supplies  previously  frirnished  <m  his  personal  credit,  it 

*  was  held  void  (q). 

8.  Upon  the  arrival  of  the  ship  in  this  country,  if  the  loan  is  not 
repaid  within  the  time  prescribed,  the  agent  of  the  lender  applies  to  the 
Court  of  Admiralty,  with  the  instoument  of  contract,  and  a  proper 
affidavit  of  the  facts,  and  obtains  a  warrant  to  arrest  the  ship,  and  cite 
all  persons  interested  to  appear  before  the  Court,  if  they  tlunk  prop^ 
to  do  so  M.  If  in  the  course  of  the  proceeding  it  becomes  neces- 
sary to  sell  the  ship,  the  Court  decrees  a  sale  to  oe  made  under  the 
direction  of  its  own  commissioners,  and  afterwards  distributes  the 
proceeds  among  the  different  claimants,  as  justice  requires ;  and  this 
may  be  done,  u  the  owners  or  persons  interested  in  the  ship  do  not 
£^)pear  at  the  times  appointed  by  the  Court;  otherwise  their  absence 
or  default  would  occasion  a  failure  of  justice. 

This  proceeding  in  rem  against  the  ship  itself  is  the  pn^er  and 
peculiar  province  of  the  Court  of  Admiralty*  The  jurisdiction  of  the 
Courts  of  Common  Law  is  exercised  by  suit  against  the  person  only 
(except  in  some  particular  cases  of  forfeiture  or  demands  of  the  Crown]^ 
althou^  in  many  cases  judgment  is  ultimately  pronounced  toac  the 
recoverv  of  the  subject  of  dispute  in  specie^ 

The  legality  of  tne  proceedings  m  ute  Court  of  Admiralty,  in  case  of 


fc*rii*^-M^^k^ 


(«)  Tbe  ReBmoe,  8  Hagif.  Ate.  Ilep.  66. 
Ib  ti^  caae  of  tiie  Awora,  the  dodrineww 
sQmmed  up  ia  tiie  Sapreme  Court  of  the 
United  States  in  the  following  terms: — 
"To  make  a  bottoniTy  bond,  executed  by 
the  master,  a  valid  hypothecation,  it  is 
necessary  to  show  tfaat  the  master  acted 
within  the  scope  of  his  «»lhori<^{  or  in 
other  words,  that  the  advances  were  made 
for  repairs  or  vu^iliet  Beceasaiy  for  efieo* 
toaUog  the  ol^eots  of  the  voyage,  or  the 
aaiety  and  security  of  the  ship.  And  na 
presumption  should  arise  in  the  case  that 
such  rcpiurs  or  suppics  csald  he  pocired 


on  t^asbnable  tersM  wtth  the  credit  <0f  tbs 
owner,  hidependeni  of  soch  hypothecah 
tion."— 1  Wheaton's  Rm.  96. 

\p)  Heart  of  Oak,  1  Wm.  Hob.  204. 

(j)  Gore  V.  Gardner,  3  Moore,  P.  C. 
Rq).  79. 

(r)  Tbe  aksAaao.  is  g8iierB%  aiade  bf 
posting  a  copy  of  the  warrant  ^apom  sone 
part  of  tbe  slop.  Wh^  the  arrest  has 
taken  plaoe^  and  the  ship  is  in  the  custody 
of  the  Admiralty,  no  distress  can  be  levied 
on  her  for  seanen^s  wages,  under  the 
Merchant  Seamen's  Aet»  7  &  8  Vict.  cll2, 
8.15.  SeetheWcstniorehiiid,2W.lUb.39^ 
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ffdoh  hypothecatioti  hj  Ibe matter  in  m/breign  ^aimk^  wliich  are  calca- 
kted  to  administer  justice  in  a  manaw  that  cannot  oe  effected  by  the 
CourtB  at  WeatminBter  Hail,  baa  been  recognised  by  those  Ooiitts  in  a 
tariety  of  cases  ($),  and  is  now  fully  estaUished* 

*  Sucb  prdceedings  flaay  be  restrained  by  injunc^on  in  case  of  fraud, 
or  if  it  appear  that  the  Questions  at  issue  can  be  more  conyeniently 
directed  and  factually  determined  by  a  Court  of  Equity  (t),* 

9*  It  should  be  observed  of  these  securities  in  general,  that  if  they 
are  giren  al  different  periods  of  a  voyage,  and  the  value  of  a  ship  is 
insufficient  to  discharge  them  all^  the  last  in  point  of  date  is  entitled 
to  pricnrity  of  bimnent,  because  the  last  loan  famished  the  means  of 
n«KrviBg  the*liiip,  and  witb«at  it  the  former  ledden,  would  entirely 
have  lost  their  security — ^ehmnfecit  totim  p^anoru  eausam  (u). 

This  k  the  general  rule,  but  the  security  last  in  date  must  have 
ariseil  out  if£  we  destitute  situation  of  the  master,  and  his  inability 
to  obtain  the  necessary  supplies  for  his  vessel  on  the  personal  credit 
of  hanself  or  his  emplovers;  otherwise  it  will  not  be  a  security  of 
that  privikMzed  kind  which  ia  entitled  to  claim  precedence^  and  defeat 
the  ng^t  of  a  fi^eign  tneilchant  who  has  previously  advanced  money 
Ml  the  Aipk  This  was  the  deckidn  in  a  case  in  the  Court  of 
Adfluralty)  of  which  the  iic^owing  were  the  facts : — ^The  vessel  was 
bound  on  4  Toyige  fiXMU  MoUa  to  London^  and  put  into  Fort  Mahon 
in  diBtresa,  where  the  master  Inrpotheoated  the  ship  and  freight 
The  ship  beiog  repaired^  proceeded  oia  her  voyage,  and,  in  conse- 
quence of  damage^  put  into  Cerhf  from  whence  the  master  applied 
by  letter  to  the  principid  owners  of  the  cargo  for  mon^  to  pay  for 
the  necessary  repairs,  who,  in  coaiequence  of  this  application,  opened 
a  credit  with  Stessrs^  Gain  and  Fmnd^  of  Cork,  and  ^ave  them  direc- 
tions to  advance  such  money  to  the  master  as  should  be  requisite  to 
repair  the  shipk  Messrs^  Goim  €md  Fennel  advanced  the  monej,  and 
i0ck  bonds  of  bottomry,  which  they  endorsed  over  to  the  prmcipal 
owners  of  the  cargo,  end  drew  on  them  bills  of  exchange  for  the 
amount  of  the  mxm^  so  advanced  to  the  masteiv  The  Court  pro- 
ilouiiced  for  the  validity  and  priority  of  the  first  bottomiy  bond  granted 
^  Fort  JUiJk<m(x), 


11;  ifwr.  918$  1  Bo.  AK  SaS.  Som^ 
horowgh  9.  Lyras,  8  Car.  1  $  Lstoh.  362 ; 
Noy,  e&  Ryal  v.  Roile»  1  Atk.  175. 
Oonetv.  Hnwly,  1  W.  &  M.  Ooiab.  1S5; 
Bepw  temp.  Holt>  48.  Bensen  v,  Jefferiei» 
8^9  Wm.  8 ;  1  Lord  Kaym.  152.  Jobn- 
iOQ  o.  Shippen,  2  Anae;  2  Lord  Bayttb 
962;  Sallu  35;  6  Mod.  79;  Rep.  tem^ 
Holt,  48.  Lirter  v.  Baxter,  12  Geo.  1| 
8tra.  OMk  MenetoDO  ik  Gibbom,  29  Geo. 
8;  3  IVr.  B^  K.  Bw  267. 

(i)G4a0cott».  l4aig,8Sim.a68;  S  MyL 
JtOr.451.  Dobson  «.  Lyi^  S  MyL  4 6\ 
468.    Doneaa  o.  M*Odmc«t»  8  Bear.  409. 

<«)  Byidserahoek,  K^oett.  Iv.  Pri>.  JSb, 
l,c.  19.  See  tiie  Elin,  WedM]»  8  Haggr- 
Adm.  Rep.  87.    But  the  ckums  of  seamen 


forwigM  bave  pHortf^t  and  ibr  tbeaame 
reasoB.— Tbe  ttersey,  8  Hagg.  467;  tbe 
Oostaete,  18  L.  T.  20. 

(x)  Rhadamafltbe,  ^ayer,  1  Dodsoxn 
Awl.  Sep.  201.  *  A  moenfol  fuitor  in 
a  oaoae  or  damage  baa  a  lien  on  tbe  pro* 
perty  condem&ed  to  tbe  AiU  extent  of  tlw 
owner's  interest,  and  aocretioiiB  to  it  at  bis 
memee,  in  prefercBiee  to  tbe  daim  of  a 
pnor  mott^^^  or  bondholder;  but  a 
iomdfide  laMet  of  a  bottomiy  bond,  given 
for  tbe  amoQttt  of  repnn  rendered  neoea* 
aMy  Vy  tbe  damage  on  wbicb  tbe  mit  if 
feoeded,  will  be  piivikged  to  tbe  extent 
of  tbe  tnereeaed  value  aoeruing  to  the 
Fe«el  from  tbe  repairs.  —  Tbe  Aline» 
1  Wm.  Rob.  A.  R.  lU.  See  alM  tbe 
Benares,  14  Jw.  681.* 


124 


Mastet^s  Authority  as  to 


[PABT  HL 


The  value  of  the  ship  and  freight,  supposing  the  ship  to  reach 
the  place  of  destination,  may  sometimes  be  thought  an  insufficient 
security  for  the  amount  of  tne  expenses  of  the  repairs,  &c.,  neces- 
sary to  put  the  ship  into  a  condition  to  proceed  with  its  cargo,  and 
perform  the  voyage.  In  such  a  case  of  necessity  it  has  been  always 
neld,  that  the  master,  if  he  cannot  otherwise  obtain  money,  may  sell 
a  part  of  his  cargo  to  enable  him  to  convey  the  residue  to  ue  destined 
port  (2/);  and  it  has  been  very  solemnly  decided  in  the  Ck>urt  of 
Admiralty,  that  the  master  may  hypothecate  the  cargo  as  well  as  the 
ship  and  freight  (^).  An  Imperial  ship,  coming  from  the  Mediterra' 
nean  with  a  <!5argo  of  fruit  to  London^  was  driven  into  Lisbon  to  refit. 
An  estimate  ana  survey  were  made  under  the  authority  of  a  Court 
at  Lisbon^  and  it  was  declared  by  the  surveyors  that  the  ship  was  of 
sufficient  value  to  warrant  the  repairs.  The  siun  for  wnich  the 
deed  of  hypothecation  was  executed  exceeded  the  estinvote  of  the 
ship  in  its  damaged  condition,  and  of  the  freight,  by  a  sum  which 
was  supposed  to  be  about  equal  to  the  charge  that  would  fall  upon 
the  cargo  for  unloading,  warehousing,  &c.  The  ship  arrived  at 
London,  and  the  loan  not  being  dischaiged,  the  creditor  instituted 
a  suit  in  the  Court  of  Admiralty  against  the  ship  and  cargo.  The 
ship  produced  considerably  less  tnan  its  estimated  value,  oa  account 
of  its  bein^  a  foreign  ship,  and  the  impossibility  of  obtainmg  a  re- 
gister for  it  It  was  adnntted  that  the  question  as  to  the  validity 
of  the  hypothecation  of  the  cargo  had  never  been  actually  contested 
and  decided  in  this  country;  but  several  precedents  of  proceedii^ 
in  the  Court  upon  similar  cases  were  found  amons  the  records  of  the 
Court,  and  it  was  agreed  that  the  practice  of  hypothecating  the 
cargo  in  such  cases  was  frequent  among  merchants.  It  dia  not 
appear  whether  or  no  the  master  had  an  opportunity  of  sending  the 
cargo  by  another  ship;  but  the  learned  Jud^e  of  the  Court  neld, 
that  according  to  all  the  authorities  on  the  subject  of  transhipment, 
the  master  was  not  bound  to  tranship;  and  thinking,  upon  a  view 
of  all  the  circumstances  of  the  case,  that  the  master  had  acted  for 
the  best,  according  to  the  appearance  of  things  at  the  time,  decided 
that  the  hypothecation   of   the   cargo    was   valid,   considering  the 


(i/)  So  where  money  is  necessary  to  dis- 
charffe  the  salvaee  on  a  reci^tare:  by 
Lord  EUcnboroagh,  Ch.  J.,  in  Parmenter 
V.  Todhnntcr,  1  (^mjpb.  541. 

(z)  The  Gratitnmne,  Mazzola,  3  Rob. 
Rep.  240.  See,  also,  the  Lend  Cochrane, 
8  Jurist,  714,  and  1  W.  Rob.  Adm.  Rep. 
812.  The  instrument  of  hypothecation 
need  on  this  occasion  will  be  found  in  the 
Appendix  to  this  Treatise.  If  the  value  of 
the  ship  and  firdght  be  insufficient  to  satis^ 
the  d^m  of  the  obUgee  of  a  bottomry  bond, 
by  which  the  ship,  freight,  and  cargo  haye 
been  hypothecated,  the  owner  of  the  cargo 
will  be  luA>le  to  contribute  to  the  repayment 
of  the  loan,  and  also  to  the  cost  of  pro* 
ceedings  in  Admiralty  to  eniiwoe  the  bond; 
but  inasmuch  as  it  was  the  master's  duty,  as 


agent  of  the  shipowner,  to  repair  the  ship, 
the  shipowner  wul  be  liable  toM  sued  by  the 
owner  of  the  cargo,  on  an  implied  promise 
to  indemnify  him  against  the  consequences 
of  the  acts  of  the  master :  Benson  v,  Dun- 
can, 3  Exch.  644;  Bcmson  r.  Chapman, 
6  M.  &  G.  792;  6  C.  B.  330;  8C.  B.950. 
Before  hypothecating  the  cargo,  it  is  not 
necessaiy,  though,  when  praoocaUe,  expe- 
dient for  various  reasons, — amongst  othars, 
to  take  away  all  suspicion  of  fraudulent  in- 
tention on  the  part  of  those  conoemed  in 
the  bottomry  transaction, — ^that  the  master 
should  communicate  with  the  consignees* 
The  Bonaparte,  8  Wm.  Rob.  SOL  But  see 
Vniliamson  «.  Wilson,  18  L.  J.  161,  and  the 
Nuova  Loanese,  17  Jnr.  268. 
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hypothecation  of  the  tohole  to  be^  both  in  its  principle  and  in  the  con- 
seqn^ioes  that  might  ordinarily  result  firom  it,  exactly  analogous  to 
the  side  of  a  jxwL  On  account  of  the  great  importance  of  the  ques- 
ticniy  the  learned  Judge  invited^  the  parties  to  bring  it  by  appeal 
before  another  tribunaL 

10.  It  has  been  obseryed,  that  wherever  the  master  may  pledge  the 
diip,  he  may  tJedge  the  freight  also.  A  question  upon  the  extent 
of  such  a  pledge  nas  been  decided  in  the  Court  of  Admiralty  (a). 
The  master  of  a  Hamhwrgh  ship  being  at  Baltimore^  and  about  to 
sail  for  CotK  executed  a  bottomry  bond;  purporting  to  bind  the  ship 
and  her  fr^ht,  in  general  terms,  neither  expressn^  confined  to  the 
freight  of  the  present  voyage,  nor  extended  to  mture  adventures* 
The  ship  sailed  to  Dublin  instead  of  Cork^  and  thereby  the  holder 
of  the  bond  lost  the  opportunity  of  instituting  proceedings  upon  it  at 
that  time,  and  the  freight  was  accounted  for  to  the  owners,  though 
the  deviation  did  not  a{>pear  to  have  been  made  with  this  view. 
From  Dublin  the  ship  sailed  again  to  America^  and  frt)m  thence  to 
London,  at  which  latter  place  the  holder  procured  the  ship  to  be 
sold  under  the  authority  of  the  Court  of  Admiralty;  and  the  produce 
being  insuflEicient  to  discharge  the  bond,  he  petitioned  the  Uourt  to 
have  the  freight  of  the  last  voyage  applied  to  that  purpose.  The 
freight  was  then  in  the  hands  oi  the  agents  of  the  owners.  It  was 
objected,  that  such  a  bond  created  a  lien  upon  the  freight  of  the 
existing  voyage  only ;  but  the  learned  Judge  of  the  Court,  adverting 
to  the  met  of  the  freight  of  both  voyages  having  come  to  ^e  account 
of  the  owners,  granted  the  prayer  of  the  petition,  at  the  same  time 
desiring  ''not  to'  be  understood  as  laying  down  any  general  rule 
applicable  to  all  circumstances  and  all  cases,  where  any  third  party 
might  have  become  interested  in  the  freight  of  the  subsequent 
voyage.** 

*  fii  the  case  of  the  Prince  Regent,  decided  by  Lord  StoweU,  and 
recently  cited  by  the  present  learned  Judge  of  the  Court  of  Admi- 
ralty, a  bond  had  been  given  on  the  ship  and  cargo  only,  not  men- 
tioning the  freight  The  ship  and  cargo  were  arrested,  but  the 
freight  was  paid  over  to  other  parties  before  anything  was  done  at 
the  instance  of  the  bondholder.  The  ship  proved  insufficient  to  pay 
the  bond,  but  the  cargo  was  ample  for  that  purpose.  Lord  Stowell 
decreed  diat  the  bondholder  should  be  paid  the  balance  of  the  pro- 
ceeds of  the  ship,  wages  deducted,  and  be  put  in  possession  of  the 
cargo,  so  far  as  was  necessary  for  the  full  payment  of  the  bond.  The 
owner  of  the  cargo  prayed  a  monition  against  the  owners  of  the 
freight,  who  rested  their  defence  on  this,  that  the  freight  was  not 
bound,  not  being  named  in  the  bond ;  and  that  as  the  freight  could 
not  be  arrested  at  the  suit  of  the  bondholder,  he  could  only  proceed 
against  the  ship.  Lord  Stowell  required  the  freight  to  be  brought  in, 
and  decided  tnat  the  ship  and  freight  must  be  exhausted  oefore 
*  resort  was   had  to   the   cargo (6).     ''From  this  case,**  said  Dr. 

ia)  The  Jaoob,  Baer,  4  Bob.  Adtn.  Rep.  245.      considered  inddent  to  the  ship,  the  causes  of 
b)  The  Dowthorpe,  2  Win.  Rob.  80.  8ee»      Leslie  v.  Guthrie,  1  Scott,  688,aiid  Stephen- 
8f  to  the  extent  to  which  freight  has  been      son  v,  Dowson,  8  Beav.  842. 
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*  LusJUnatofiy  ^  it  a^^Miurs,  that  where  the  bondholder  has  directly,  or 
by  intencunent  c^  law,  a  lien  on  the  freight  or  cargo^  tlie  owner  or  the 
one  maj  have  the  ajd  of  the  Ooort  of  Admiralty  to  brin^  the  other 
into  contribution,  and  that  l^e  Court  will  apnortion  tne  liability 
between  the  two ;  and  where  there  are  several  bonds,  some  binding 
the  ship  and  freight,  others  the  ship,  freight,  and  eargo,  that  Oourt 
will  marshal  the  assets,  directing  one  elaim  tcr  be  satisfied  from,  the 
cai^o,  and  anotlier  froen  the  ship  and  freight  "(A 

K  has  been  held  also  in  that  Court,  that  freight  earned  bom  sub- 
shippers  of  goods,  by  penqission  of  the  charterers  of  the  whole  ship, 
is  liable  as  against  them  in  payment  of  a  bottomry  bond,  given  at 
the  port  of  tte  charterers,  for  advances  subsequent  to  the^charter- 
party  (d> 

And  it  has  been  held  a  good  plea  to  the  ftqfther  maintenance  of  an 
action  for  freight,  that  the  defendants,  in  a  proceeding  on  a  bottomry 
bond  for  less  man  the  amount  of  the  freight,  which  had  been  instituted 
In  the  Court  of  Admiralty  after  the  commencement  of  the  action, 
were  monished  to  bring,  and  did  bring  the  freight  into  that  Court,  to 
'^  abide  its  judgment  (^ 

(c)   The  Trident,  1  Wm.  Rob.  B0,  the  (d)  The  Eliza,  Wedddl.  8  Hagg.  A.R.iy. 

Oonstoncia,  4  Boo.  Jt  Mat.  caies,  p.  SIS.  («)  Place  e.  Folto,  B  W.  B.  661. 
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CHAPTER  IV. 

09  XH£  BEVAYIOina  or  ]<U9T9A  AIO)  lCi^BIN£B8;    AIIP  HEB^IN, 

(St.)  1.  qfihe  Master'*  Ihtly  to  Mi  JSmployert. 

2*  Of  Offences  eomrnitted  fty  Master  and  Manners ^  qfhis  duties  respecting  them, 

and  his  general  duties  on  hoard  Ship.   Authority  of  Master  to  correct  the 

Mariners. 
8.  BegrnksHons  of  Foreign  Ordinances  as  to  disposal  of  Ship's  Protfisions, 
4.  Of  Breaches  qfDuty  by  the  Mariners,    Desertion,  Midiny,  Disobedience,  jv. 

1.  The  areai  trust  reposed  in  the  master  by  tiie  owners,  and  the  irreat 
aathoritl  which  the  1^  hu  veBted  in  him/req^uire  on  his  part  an^  for 
his  own  sake,  no  less  than  for  the  interest  of  his  employers,  the  utmost 
fidelity  and  attrition ;  for  if  any  injury  or  loss  happen  to  the  ship  or 
csaep  by  reason  of  his  negligence  or  nusconduct,  he  is  personally  respon-- 
sible  for  it;  and  although  the  merchant  may  elect  to  sue  the  owners, 
they  will  have  a  remedy  against  him  to  make  good  the  damages  which 
they  may  be  compelled  to  pay.  So,  if  he  make  any  particular  engage^ 
ment  or  warranty  without  a  mffioient  authority  W  hi.  owners, 
althon^  the  owners  may  be  answerable  to  the  persons  with  whom  he 
contracts,  by  reason  of  the  general  power  belonging  to  his  situation 
and  character,  he  is  in  like  manner  responsible  to  £e  owners  for  the 
injury  sustained  by  them  in  consequence  of  his  acting  beyond,  or  in 
yiolatioQ  of,  the  particular  authority  given  to  him  (a). 

He  is  bound  also  to  employ  ms  whole  time  and  attention  in  the 
service  of  his  employers,  and  the  performance  of  the  duties  of  his 
particular  character,  and  is  not  at  liberty  to  enter  into  any  engage^ 
ment  for  his  own  benefit  that  may  occupy  any  portion  of  his  time  in 
other  concems;  and  therefore,  if  he  do  so,  and  the  price  of  such 
engagement  happen  to  be  paid  into  the  hands  of  his  owners,  they  may 
retain  the  money,  and  he  cannot  recover  it  from  them.  This  is  well 
illustrated  by  the  following  case:^«*The  master  of  an  Engliah  ship, 
being  at  Smyrna,  entered  mto  an  agreement  with  the  deputy  com- 
missary of  an  EngluJi  army  to  let  the  ship  to  Government  for  six 
months ;  and  having  stipulated  that  his  owner  should  receive  forty 
shillings  per  ton  per  month,  he  required  that  he  himself  should  be 
allowra  tne  usual  primage;  the  commissary  refused  to  make  any 
allowance  by  way  of  primage,  the  freight  bemg  so  very  high ;  but  as 
he  expected  great  assistance  from  tiie  masters  skill  and  activity  in 
managmg  the  transport  service  in  that  quarter,  be  agreed  that,  instead 
of  pnmage,  the  master  dumld  be  allowed  one  shulii^  per  ton  per 
month  <m  the  ship's  tonnage.    The  ship  remained  in  the  MedUerrcmecm 

(a)  Fletdier  v.  BniddidL,  2  ISew  Bep.  Compaq,  IP.  &  D.  108,  anste,  p.  42;  and 
1^.     Fenton    «.    DdUin    Steam  PMdcet     po9t,**CdOM!OtL'^ 
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under  this  contract  for  abont  nine  months.  The  master  might  have 
obtained  a  cargo  of  merchandise  at  Smyrna,  upon  which  he  would  be 
entitled  to  a  primage  of  five  per  cent  on  the  freight.  During  the 
period  of  this  en^a^ement  his  personal  exertions  were  of  OMisiderable 
benefit  to  the  piiohc  service.  The  whole  of  the  money  was  paid  by 
Government  into  the  hands  of  the  owner^  and  the  master  brought  an 
action  against  him  to  recover  this  allowance.  The  cause  was  tried 
before  Lord  EUenboroughy  who  said,  "  It  is  contended,  that  a  servant, 
who  has  engaged  to  devote  the  whole  of  his  time  and  attention  to  n^ 
concern,  may  hire  out  his  services,  or  a  part  of  them,  to  another  I  It 
would  have  been  a  different  thing,  if  the  owner  had  been  suing  for  his 
money;  but  I  am  clearlv  of  opinion  that,  at  all  events,  the  present  plaintiff 
has  no  right  to  it.  Under  this  contract  he  must  have  been  taken 
from  superintending  the  defendant's  ship ;  and  I  don't  know  how  far 
it  might  go,  if  such  earnings  could  be  recovered  in  a  Court  of  Justice. 
No  man  should  be  allowed  to  have  an  interest  against  his  duty.  I  wUl 
assume  that  the  plaintiff  obtained  as  high  a  freight  as  possible  for  his 
owners,  and  that  nis  services  to  Government  were  meritorious ;  still, 
there  would  be  no  security  in  any  department  of  life  or  business  if 
servants  could  legally  let  themselves  out  in  whole  or  in  part  My 
opinion  upon  the  subject  is  quite  decisive ;  and  if  it  be  doubted,  I  beg 
that  a  bill  of  exceptions  may  be  tendered  "  (6).  No  lawyer  will  doubt 
the  correctness  of  this  opinion.  It  was  fit  that  the  reader  should  be 
informed  of  it  in  the  very  forcible  terms  in  which  it  was  expresed. 

Upon  principles  analogous  to  those  which  governed  the  decision  in 
the  case  of  Thompeon  v.  laavelocky  it  was  ruled  by  Lord  EUenborouffh, 
that  a  premium  received  by  the  master  of  a  ship 'from  the  state  of  the 
exchange,  in  respect  of  a  bill  drawn  by  him  upon  his  owners  on  the 
ship's  account,  belonged  to  the  owners;  although  it  was  suggested  that, 
in  practice,  the  master  was  allowed  to  retain  a  profit  of  ^s  kind  for 
his  own  use  (c). 

There  is  one  very  important  branch  of  the  master's  duty  in  time  of 
war,  which  he  should  be  most  careful  to  observe — I  allude  to  his 
conduct  when  sailing  under  convoy ;  for,  besides  the  civil  responsi- 
bility that  he  may  incur  to  his  owners  or  freighters  by  misbehaviour 
in  this  respect,  it  may  be  expected  that,  in  any  future  war,  statutes 
may  be  again  enacted,  similar  to  those  which  Were  passed  during  the 
late  war,  whereby  he  may  be  subjected  to  fine  or  imprisonment  And 
it  is  at  all  times  his  duty  to  commimicate  to  his  owners  any  occurrence 
which  may  lead  to  a  suspicion  or  doubt  that  his  ship  has  sustained  a 
damage,  lest  his  owners  should  lose  the  benefit  of  an  insurance  which 
they  may  effect,  and  he  thereby  become  answerable  to  them  (rf). 

It  would  be  difficult  to  frame  any  set  of  general  rules  competent  to 


(h)  Thompson  v.  Havdock,  1  Camp.  627. 
Upon  the  reoommendation  of  the  Chief 
Justice,  the  owner  consented  to  make  the 
master  some  allowanoe  in  the  nature  of 
primage;  bnt  he  could  hot  have  insisted 
uponuiis. 

(c)  Diplock  and  Others  v.  Blackhnm, 
8  Ounp.  43.    See  also  the  case  of  Gardner 


V.  M<Ciitcheon,  4  Bear.  644. 

(d)  Gladstone  v.  King,  1  M.  &  S.  86; 
ana  the  masters  of  steunera  are  bound  to 
communicate  to  the  Board  of  Trade  the 
£bm^  of  any  material  iiyury  sustained  by  the 
vessel  or  crew  within  twenty  •four  hours,  or 
as  soon  as  may  be  practicable,  14  &  16  Vict. 
C  79, 8,  29. 
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enforce  the  performance  of  the  civil  obligations  of  a  person  of  this 
description,  and  the  Le^slatore  of  this  country  had  nntil  lately,  with 
some  exceptions,  declinS  the  attempt 

Such  of  those  duties  as  relate  to  the  registration  of  and  returns 
respecting  seamen,  to  the  carriage  of  goods  and  passengers,  the  pre- 
paration for,  commencement,  course  and  completion  of  the  voyage, 
the  payment  of  freight,  and  the  hiring,  payment,  and  discharge  of 
seamen,  will  be  found  discussed  in  other  parts  of  this  Treatise,  to  wiich, 
under  the  arrangement  adopted  by  the  author,  they  appropriately 
belong.  Others,  relating  more  particularly  to  the  personal  aeportment 
of  the  master  in  relation  to  the  mariners,  and  to  the  preservation  by 
him  of  good  order  and  discipline,  may  be  properly  noticed  here. 

2.  By  the  common  law,  the  master  has  authority  over  all  the  mariners 
on  board  the  ship,  and  it  is  their  duty  to  ob^  his  commands  in  all 
lawful  matters  relating  to  the  navigation  of  the  ship  and  the  preserva- 
tion of  cood  order ;  and  such  obedience  they  expressly  promise  to  yield 
to  him  by  the  agreement  usually  made  for  their  service  {e).  In  case 
of  disobedience  or  disorderly  conauct,  he  may  lawfully  correct  them  in 
a  reasonable  manner;  his  authority  in  this  respect  being  analogous  to 
that  of  a  parent  over  his  child,  or  of  a  master  over  his  apprentice  or 
scholar  (^  Such  an  authority  is  absolutely  necessary  to  the  safety 
of  the  snip,  and  of  the  lives  of  the  persons  on  board,  feut  it  behoves 
the  master  to  be  very  careful  in  the  exercise  of  it,  and  not  to  make 
his  parefital  power  a  pretext  for  cruelty  and  oppression.  The  framers 
of  tne  ancient  marine  ordinances  ^pear  studiously  to  have  avoided 
the  mention  of  this  power.  The  French  ordinance  {g)  specifies  cer- 
tain particular  modes  of  punishment  which  the  master  may  inflict  on 
*'  drunken  and  disobedient  mariners,  and  those  who  ill-treat  their  com- 
rades, or  commit  other  like  faults  in  the  course  of  their  voyage,"  but 
it  requires  the  consent  of  the  steersman  and  mate.  By  tne  law  of 
England  such  consent  is  not  required ;  nevertheless  the  master  should, 
except  in  cases  requiring  his  immediate  interposition,  take  the  advice 
of  the  persons  next  below  him  in  authority,  as  well  to  prevent  the 
operation  of  passion  in  his  own  breast,  as  to  secure  witnesses  to  the 
propriety  of  his  conduct :  for  the  master,  on  his  return  to  this  country, 
may  be  called  upon  by  action  at  law  to  answer  to  a  mariner  who  has 
been  beaten  or  imprisoned  by  him,  or  by  his  order,  in  the  course  of 


a  voyage ;  and  for  the  justification  of  his  conduct,  he  should  be  able 
to  show,  not  only  that  there  was  a  su£Scient  cause  for  chastisement, 
but  also  that  the  chastisement  itself  was  reasonable  and  moderate, 

U)  See  Appendix.  torn.  1,    p.    449.    Sec    also  Ordinance   of 

if)   MagiHter  navis    mercantilis  nullam  PhiL  2,  a.  D.  1563;  2  Mag.  19;   Molloy, 

habetjoriflmctioneminnantasaatgenteminuD  book  2,  c3,  s.  12;  and  the  cases  Watson 

navissedqnandamtantiimcBOononucampotefl*  v.  Ghxistie,  2  Bos.  ft  Poll.  224;  Aitken  v. 

totem  vel  diwnpHnam,  que  nsqne  ad  levem  Bedwell,  M.  &  M.   68;   Rhodes  v.  Leech, 

csfltigationem,  pro  comgendA  insolentift  et  2  Stark.  516 ;  Hannoford  v.  Hmm,  2  C.  & 

mal^,  moratA  idt&  sen  lioentiA  nautaram,  ct  P.  148.    The  master's  authority  to  pmiirii 

Tectormn ;  qnemadmodom  earn  tenet  pater  exists  not  only  at  sea,  bnt  also  in  a  foreign 

in  fiHos,  magister  in  disdpulos,  dominns  in  port  or  river. — Lamb  v.  Burnett,  1 C.  &  J. 

senros  vd  femiliares.    Casareg^  Disc  136,  291. 
n.  14^  cited  by  Valin  on  Frei^  Ordinance,  (jg)  Liv.  2,  tit.  1 :  Do  Capitaine,  art.  22. 
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otherwise  the  mariner  may  recover  damages  proportiomtte  to  the  injury 
received  (A). 

*  In  the  Court  of  Admiralty  also,  a  mariner  may  obtain  redress  for 
an  undue  exercise  of  authority  on  the  part  of  the  master  by  the  inflic- 
tion of  undeserved  or  excessive  correction  (»)•  This  jurisdiction  is 
fiuniliarly  exercised  by  that  Court,  in  what  are  called  causes  of  dama£e> 
the  Judge  determining,  on  consideration  of  all  the  circumstances  of  Uie 
case,  the  plaintiff's  right  to  maintain  the  action,  and  the  amount  of 
compensation  he  is  entitled  to  receive.  In  estimating  the  defence  of 
the  master  to  such  a  suit,  the  Court  will  give  little  weight  to  charges 
of  misconduct  of  a  different  character  from  that  which  was  the  imme* 
diate  occasion  of  the  punishment  complained  of;  but  it  wUl  not  con- 
fine its  attention  to  the  circumstances  of  recent  offence,  where  the 
master  can  justify  himself  by  proof  of  similar  and  habitual  mis* 
behaviour  (i> 

With  respect  to  the  manner  of  the  punishment  wliioh  may  lawfully 
be  inflicted  by  the  master,  the  Judgment  of  Lord  Sicwell,  in  the  case 
of  the  Agincourtf  above  cited,  aeserves  to  be  inserted  here.  ^^  It  is 
hardly  to  be  disputed,^'  says  his  lordship,  ^'  that  in  a  case  of  gross 
misbmiaviour,  the  master  of  a  merchant  ship  has  a  right  to  inflict 
corporal  punishment  upon  the  delinquent  mariner.  That  right  must 
be  supported  by  the  law  of  England^  which  is  the  proper  authority 
for  fixing  the  limits  within  which  one  subject  of  tnis  realm  has  a 
right  to  inflict  corporal  suffering  upon  another.  Upon  that  ground 
I  dismiss  all  reference  to  authorities  of  foreign  maritime  law,  and  I 
regret  that  so  little  upon  this  subject  is  to  be  found  in  our  own.  No 
statutable  regulations  exist  upon  this  subject.  The  statute  relating* 
to  merchant  seamen  is  silent  upon  it(^  The  only  authorities  are 
supplied  by  the  decisions  of  the  Courts  of  Law,  acting  upon  considera- 
tions of  necessity  and  just  discretion ;  and  upon  such  grounds  I  think 
the  following  rules  may  be  considered  as  sufficiently  established.  In 
the  first  place,  that  the  punishment  must  be  applied  with  due  modera- 
tion. It  is  asserted,  in  some  well-considered  books,  that  the  law  gives 
the  same  authority  to  the  captain  of  a  merchant  ship  to  chastise  his 
mariners  for  misbenaviour,  as  a  master  possesses  over  his  apprentices ; 
meaning,  that  it  is  inherent  in  him,  upon  the  same  grounds  of  necessity 
and  sound  discretion  in  the  one  case  as  in  the  other ;  not,  certainly,  to 
be  used  exactly  in  the  way  of  an  equal  measure  of  punishment, 
because  the  apprentice  is  generally  a  youth  of  comparatively  tender 
years,  and  whose  acts  of  misbehaviour  can  hardly  produce  the  same 
*  destructiye  consequences  as  may  attend  the  negligence  of  the  noiariner 


(k)  To  an  action  of  this  aort,  the  maater 
most  plead  qtedally  that  the  plaintiff  com- 
mitted flQch  a  partacolar  ianlt,  and  that  he 
Qorrected  him  moderately  for  it  The 
plaintiff  hy  hia  replicaUon  may  either  deny 
the  oauaa  of  carreotion,  or,  admitting  the 
oaoie,  may  innat  that  the  correction  waa 
exceadve.  If  tha  master  does  not  plead  his 
jnstiflcation  specially,  he  will  not  be  entitled 
to  giva  in  aiideiioe  under  tba  general  iaf9e. 


for  the  pnrpoae  of  mitiffating  damages,  f^cta 
which,  if  pleaded,  would  amount  to  a  juatift- 
cation.—Wataont'.  Christie,  4Bos.  &  P.  2d4. 

(t)  The  Ruckers,  4  Rob.  Ad.  R^.  78. 
The  Aginoourt,  1  Hagg.  271.  Lowther 
Castle,  1  Hagg.  884.  The  Snchautreaa, 
1  Hagg.  805.    The  Centurion,  1  Hagg.  161. 

(k)  Bee  the  cases  of  the  Aginoourt  and 
the  Lo?rther  Castle. 

(0  8  Geo.  81  c  86. 
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of  confirmed  stren^^  capable  of  sostainiog 
a  severer  mfliction  ttan  could  properly  be  inmcted  on  a  stripling,  and 
whose  acts  even  of  negligence  may  oraw  after  them  consequences  mtal  to 
all  the  lives  and  all  the  property  on  board.  It  is  hardly  necessary  to  add 
as  a  ooroUary,  that  in  all  oases  which  will  admit  of  the  delay  proper 
for  inquiry,  due  inquiry  should  precede  the  act  of  punishment ;  and, 
therefore,  that  the  par^  chargea  should  have  the  benefit  of  that  rule 
of  universal  justice,  and.  of  bemg  heard  ip  his  own  defence,  A  punish^- 
ment  inflicted  without  the  allowance  of  such  benefit  is  in  itself  a  gross 
violation  of  justice.  There  are  cases,  undoubtedly,  which  neither 
require  nor  admit  of  such  a  deliberate  procedure.  Such  are  cases 
where  the  criminal  facts  expose  themselves  to  general  notoriety,  by  the 
public  numner  in  which  they  are  committed,  or  where  the  necessity 
occurs  of  immediately  opposmg  attempted  act^  of  violence  by  a  prompt 
re-action  of  lawful  force,  as  in  the  disorders  of  a  commencing  mutiny. 
These  are  cases  that  speak  for  themselves,  and  are  of  unavoidable 
dispensation.  It  may  be  matter  of  prudence,  but  it  is  not  matter  of 
stnct  obligation  in  vessels  of  this  kina,  that  the  captain  should  commu- 
nicate with  other  officers  of  the  vessel ;  nor  do  I  find  that  any  parti- 
cular mode  or  ipstrument  of  punishment  has  received  a  particular 
recognition :  that  must  be  left  to  the  common  usage  practised  in  such 
cases,  and  to  the  humane  discretion  of  the  person  who  h^  the  right 
of  commanding  its  implication  "(m\ 

To  this  may  be  added,  that  msorder,  disobedience,  and  mutiny, 
the  oflences  wnich  are  most  likely  to  call  for  the  exercise  of  the  mas- 
ter's authority  to  inflict  personal  punishment,  may  not  unfrequently 
be  caused  or  aggravated  by  his  own  indiscretion  and  misconduct  He 
oi^ht  not  to  be  extreme  to  mark  what  is  done  amiss  {n\  The  law 
eiyoins  upon  him  a  temperate  demeanour  and  decent  conauct  towards 
seamen.  He  is  finable,  by  many  of  the  sea  laws,  fi)r  abusive  expres- 
sions (o) ;  and  though  hasty  words  employed  by  him  on  occasions  of 
emergency  and  excitement  will  be  considered  excusable,  violent  lan- 
ffuage  used  ftt  the  time  of  the  correction,  which  is  challenged,  may 
mdicate  an  undue  violence  of  temper,  and  render  him  liable  to  be 
admonished :  ^^  that  passion  is  not  to  be  indulged  in  the  infliction  of 
punishment,  and  that  he  who  has  to  command  others  should  also  com- 
*  mand  himself"  (p). 

If  the  master  strike  a  mariner  without  cause,  or  use  a  deadly 
weapon  as  an  instrument  of  correction  where  moderate  correction 
may  be  inflicted,  and  death  ensue,  be  will  be  guilty  either  of  mw* 

(f»)  "  6j  the  oommon  law/'  said  Chief  ia  his  interoat,  because  it  furnishes  evidence 

Justice  Tindal,  ^a  similar  power  of  mode-  in  his  ftiTour,  to  be  used  on   the  day  of 

rate  chafitiflemant  is  given  to  the  captain  trial." — Mi^rray  o.  Montrie,  6  C.  &  P.  471. 

of  a  alup,  as  there  is  to  a  parent  and  a  He  is  not  bound  to  wait  for  an  actual  act 

schoolmaster.    Lord   Tenterden    often  ob-  of  mutiny,  but  may  use  violence  to  prevent 

served*  that  it  was  always  desirable,  and  it,   although  it  be  pnly  threatened.— The 

indeed  the  dutv  of  tiie  ciq)tmn,  to  institute  Lima,  3  Hagg.  346 ;    and  see  Bingham  v. 

an  inquiry,  am  have  the  result  of  it  entered  Gamault,  Bull,  N.  P.  17. 

on  tiie  log.    It  is  his  duty^  because,  by  ^j»^  New  Phoenix,  1  Hagg.  190. 

availing  himself  of  the  advice  of  others,  he  (o)  ^udge  Story's  Notes  to  the  Americaa 

prevento  himself  from  acting  solely  on  his  edition,  p.  187. 

own  feelingSy  which  may  be  czcitea  i  and  it  (p)  The  Aginoonrt,  1  Hagg.  WO. 
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slaughter  or  murder  {q\  accordiiiff  to  the  rules  and  distinctions  of  the 
criminal  law  of  England  in  analogous  cases,  all  of  which  are  appli- 
cahle  to  persons  in  this  situation ;  and  all  offences  committed  at  sea 
may  be  tried  under  the  Admiralty  commission,  or  the  commission 
issued  under  the  authority  of  4  &  5  Wm.  4,  c  36,  and  punished  as  if 
committed  on  shore  (r).  In  the  case  of  actual  or  open  mutiny  by  the 
crew,  or  any  part  of  them,  the  resistance  of  the  master  becomes  an 
act  of  self-defence,  and  is  to  be  considered  in  all  its  consequences  from 
that  point  of  view.  The  ordinances  of  Oleron  {s^  and  Wisbuy  {i) 
declare  that  a  mariner  who  strikes  the  master  shall  either  pay  a  fine  or 
lose  his  right-hand ;  a  strange  as  well  as  cruel  alternative,  unknown  in 
the  modem  jurisprudence  or  this  country. 

But  although  the  master  may  by  force  restrain  the  commission  of 
great  crimes,  he  has  no  judicial  authority  to  punish  the  criminal,  but 
ought  to  secure  his  person,  and  cause  him  to  be  brought  before  a  proper 
tribunal  of  his  country  (u). 

*  All  offences  against  property  or  person,  committed  in  any  place, 
ashore  or  afloat,  out  of  her  Majestjrs  dominions,  by  any  master,  sea- 
man, or  apprentice,  who  at  the  time  when  the  offence  is  committed  is, 
or  within  three  months  previously  has  been,  employed  in  any  British 
ship,  are  to  be  deemed  of  the  same  nature,  and  to  be  tried  and  pjmished 
in  the  same  manner,  and  subject  to  the  same  directions,  as  respects  the 
costs  of  prosecution,  as  if  such  offences  had  been  committed  within  the 
jurisdiction  of  the  Admiralty  of  England  (a). 

On  complaint  made  to  any  British  consular  oflScer  of  any  such 
offences  or  of  any  offence  committed  on  the  high  seas,  he  is  authorized  to 
inquire  into  the  case  on  oath,  and  to  take  such  steps  as  are  in  his  power 
for  placing  the  offender  under  necessary  restraint,  and  sending  him  as 
soon  as  practicable  to  the  United  Kingdom,  or  to  any  British  pos- 
session in  which  there  is  a  Court  capable  of  taking  cognizance  of  his 
offence  (y). 

And  any  master  of  any  ship  belonging  to  a  British  subject,  who, 
when  required  by  any  British  consular  officer  to  receive  and  afford  a 
passage  and  subsistence  to  any  offender  or  witness  (at  a  rate  not  ex- 
ceeding one  offender  for  every  hundred  tons  of  his  ship's  registered 
tonnage,  and  one  witness  for  every  fifty  tons  of  such  tonnage!  does  not 
receive  him,  or  does  not  deliver  any  offender  committed  to  nis  charge 
into  the  custody  of  some  police  officer  or  constable,  to  be  taken  before 
a  justice  of  the  peace,  or  other  magistrate  by  law  empowered  to  deal 
with  the  matter,  is  liable  to  a  penalty  of  50?.  (z). 

All  justices  of  the  peace  are  empowerea  to  receive  information 
touching  any  murder,  piracy,  felony,  robbery  or  conspiracy  upon  the 
*  sea,  or  within  the  jurisdiction  of  the  Admiralty,  and  to  commit  any 

(g)  Captain  Eidd's  case,  5  State  Trials,  («)  Hanseatic  Ordinance,  art.  30 ;  French 

287.  Ordinance,  book  2,  tit.  1;  Dn  Capitaine, 

(r)  89  Geo.  3,  c.  87;  7  &8  Geo.  4^  c.  28,  art.  23;  Koccoa,  Not.  8. 

B.  12;   7  &  8  Geo.   4,  c.  80,  s.  43;  7  &  8  (a?)  4  &  6  Wm.  4,  c  36,  s.  22;  17  &  18 

G€o.4,c.27,  8.77;  9  Goo.  4,  c.  31,  s.  32.  Vict,  c  104,  s.  267. 

(#)  Art.  12.  M  Sec.  268. 

(0  Art.  24.  (z)  Sec  268. 
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*  offenders  for  trials  or  to  admit  them  to  bail  in  cases  in  wliich  bail  may 
be  taken  (a\ 

For  detailed  information  respecting  the  constitution^  jurisdiction,  and 
mode  of  proceeding  of  "  Navai  Courts,"  which  any  officer  of  any  ship 
of  her  Majesty  on  any  foreign  station,  or  in  the  absence  of  such  officer, 
any  consular  officer,  is  empowered  to  summon,  wherever  the  interest 
of  any  owner  of  any  British  ship  or  of  its  cargo  appears  to  him  to 
require  it,  or  a  complaint  which  appears  to  him  to  require  immediate 
investigation  is  maae  to  him  by  the  master  of  any  British  ship,  or  by 
any  certificated  mate,  or  by  one  or  more  of  the  seamen  belonging  to  any 
such  ship,  the  reader  is  referred  to  the  statute  (6). 

It  may  suffice  in  this  place  to  notice  that  such  Courts  have  power  to 
try  the  master  or  any  or  the  crew  of  the  ship  for  any  offences  against 
the  "Merchant  Shippmg  Act,  1854,"  17  &  18  Vict  c.  104,  in  reM)ect 
of  which  two  justices,  if  the  case  were  tried  in  the  United  Kingoom, 
would  have  power  to  convict  summarily,  and  to  inffict  the  same  punish- 
ments for  such  offences  which  two  justices  might  inffict  upon  summary 
conviction  (c);  and  are  authorized,  if  unanimous  that  the  safety  of  the 
ship  or  crew,  or  the  interest  of  die  owner,  absolutely  requires  it,  to 
supersede  the  master,  and  (with  the  consent  of  the  consignee  of  the 
ship,  if  then  at  the  place)  to  appoint  another  in  his  stead. 

They  may  also  discharge  seamen,  order  the  forfeiture  of  their  wages 
or  compensation  out  of  them  to  the  owner  of  the  ship,  decide  disputes 
as  to  wages,  and  order  the  costs  of  the  imprisonment  and  maintenance 
while  imprisoned,  of  any  seaman  or  apprentice  in  a  foreign  port,  to  be 
paid  out  of  or  deducted  from  his  wages  earned  or  to  be  earned. 

All  orders  made  by  any  such  Naval  Court  are  to  be  signed  by  its 
president,  and  entered,  wherever  it  is  practicable,  in  the  official  log- 
Dook  of  the  ship  (d). 

The  keeping  oi  this  official  log-book  is  one  of  the  most  important  of 
the  duties  which  are  obligatory  by  express  enactment  upon  me  master 
of  every  British  ship,  except  ships  employed  exclusively  in  trading 
between  ports  on  the  coasts  of  tiie  Unit€Ki  Kingdom.  It  may  be  kept 
distinct  from  the  ordinary  ship's  log  or  united  therewith,  so  that  it  be 
in  the  appropriate  form  sanctioned  by  the  Board  of  Trade,  and  that 
the  blanks  in  such  form  be  duly  filled  up. 

The  enumeration  in  the  statute  of  the  matters  of  which  entries  are 
required  to  be  made,  includes  convictions,  offences,  punishments,  state- 
ments relating  to  the  conduct  and  character  of  the  crews,  illnesses  and 
iniuries,  deaths,  births,  marriages,  the  name  of  every  seaman  ceasing 
otherwise  than  by  death  to  be  a  member  of  the  crew,  with  the  place, 
time,  maimer,  and  cause  thereof;  wages  of  men  entering  the  navy, 
wa^  of  deceased  seamen,  sale  of  deceased  men's  effects,  collisions ; 
in  snort,  almost  every  occurrence  which  can  happen  in  the  course  of  a 
voyage  to  affect  the  interest,  personal  or  pecuniary,  of  the  owner, 
master  and  seamen,  the  discipline  and  safety  of  the  snip,  or  the  ends  of 

*  justice. 

(a)  7  Geo.  4,  c88,and7&8  Vict.  c.  2,s.3.  (c)  18&  19  Vict.  c.  91. 

(b)  17  A  18  Vict.  c.  101,  ».  260-266.  (d)  17  &  18  Vict  c.  104,  b.  264^  265. 
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♦  These  entries  are  to  be  made  as  soon  as  possible  aftet  the  occurrence 
to  which  they  relate,  and  if  not  on  the  same  day  as  the  occurrence,  in 
such  a  manner  as  to  show  the  date  of  it,  and  of  the  entry  respecting  it ; 
and  no  entry,  under  a  penalty  of  SOL  on  every  person  who  makes, 
procures,  or  assists  in  making  it,  in  respect  of  any  occurrence  happening 
previously  to  the  arrival  of  me  ship  at  her  final  port  of  discharge,  shall 
be  made  more  than  twenty-four  hours  after  such  arrival  (e). 

They  are  to  be  signed  by  the  master  and  the  mate,  or  some 
other  of  the  crew ;  and  if  they  be  entries  of  illness,  injury,  or  death, 
by  the  surgeon  or  medical  practitioner  on  board(/\ 

The  observance  by  the  master  of  these  regulations  is  enforced  by 
penalties  fa) ;  and  any  person  who  wilfully  destroys,  mutilates,  or 
renders  illegible  any  entry,  or  makes,  procures,  or  assists  in  makins 
any  false  or  fraudtdent  entry  or  omission  in  any  log-book,  is  declare 
guilty  of  a  misdemeanor  (h). 

The  official  log-books  are  to  be  transmitted  by  the  masters  of  home- 
trade  ships,  not  exclusively  employed  in  trading  between  ports  oU  the 
coasts  of  the  United  Kingdom,  half-yearly,  to  some  shipping  master ; 
and  by  masters  of  foreign-going  ships,  wiAin  forty-eight  hours  after 
their  arrival  at  their  find  port  of  destination  in  the  United  Kingdom, 
or  upon  the  discharge  of  their  crew,  which  shall  first  happen,  to  the 
shipping  master  before  whom  the  crew  is  discharged,  under  a  penalty 
upon  the  master  o{  51  for  each  default  (t). 

Within  one  month,  if  the  ship  be  in  the  United  Kingdom,  or  if  else- 
where within  six  months,  after  any  ship  has  ceased,  by  reason  of 
transfer  of  ownership  or  change  of  employment,  to  fall  within  the 
definition  of  a  foreign-going  or  nome-traae  ship,  and  in  case  of  loss  or 
abandonment  as  soon  as  possible  after  such  event,  the  master  or  owner 
is  required  under  a  penalty  of  lOL  to  deliver  or  transmit  the  official 
log-book,  duly  made  out  to  the  time  at  which  she  ceased  to  be  a 
foreign-going,  or  home-trade  ship,  or  to  the  time  of  such  loss  or 
abandonment,  to  the  shipping  master  at  the  port  to  which  the  ship 
belonged  (jfc). 

3.  By  the  French  ordinance  {I),  the  master  is  prohibited,  imder  pain 
of  corporal  punishment,  from  concealing,  diverting,  or  selling  any 
portion  of  the  victuals  of  the  ship,  except  to  vessels  mdch  he  may  meet 
in  the  open  sea,  in  a  state  of  pressing  necessity.  Their  wants  he  may, 
with  the  advice  of  his  officers,  relieve,  provided  he  retain  sufficient  for 
his  own  voyage,  and  account  to  his  owners  for  the  proceeds  of  the 
victuals  sold.  The  ordinance  of  the  Hanse  Towns  contains  a  provision 
to^  the  like  effect ;  and  Valin  (m)  tells  us  that  it  extends  not  only  to 
friends,  but  also  to  enemies,  in  the  same  manner  as  in  shipwreck,  or  in 
battle,  it  is  a  duty  to  save  the  life  of  an  enemy  which  has  become  the 
sport  of  the  sea,  or  otherwise  in  danger  of  perishing.  This,  howevef, 
is  a  purely  moral  obligation,  not  founded  on  any  positive  law,  nor  compul- 

*  sory  on  the  master.  The  Court  of  Admiralty,  until  lately,  had  no  power 

b)  Sees.  281,  284..  (»)  Sees.  286,  274. 

1  Sec.  288.  (ik)  Sec.  287. 


9 


a)  Sec.  284.  (l)  Ordonnance,  liv.  2,  art  32,  33. 

W  Ibid.  (m)  VaUn,  My.  2,  tit.  1 :  Du  Capitaine. 
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*  of  remaneratittg  for  the  {nredervation  of  life  (n),  all  exertioiiA  fof  that 
object  being  left  to  the  bounty  of  individuals,  fey  the  Rhodian  law^  tdso, 
the  master  may>  in  case  of  need>  compel  any  individuals  on  board  his 
ship  to  surrender  for  the  common  Use  such  victuals  as  they  may  have 
-^*^  Utique  tamen  nan  gratUy  ni  nihil  reBtiiui  M^ctftM  $it^  sedcum  onef^e 
f«9fo*lii€n^' ii6i  fi^6«mto«  06Ma^erir(o)k  ThefV^ncAordinanceandtheCode 
de  Commerce  (p)  also  recognise  tnis  ri^ht  and  the  duty  of  restitution^ 

4.  By  the  terms  of  the  agreement  {q)  into  which  the  master  of  every 
ship^  except  ships  of  less  than  eighty  tons  registered  tonnage,  exclu- 
sively employed  in  trading  between  cQfferent  ports  on  the  coasts  of  the 
United  Kingdom,  is  bound  to  enter  with  every  seaman  whom  he  carries 
to  sea,  the  Tatter  undertakes  to  serve  on  board  the  ship  during  the 
voyage  described  in  it,  and  to  conduct  himself  iu  au  orderly^  fiuuiful, 
and  honest  manner ;  to  be  at  all  times  dili^t  in  his  duty  and  station, 
and  obedient  to  the  lawftd  commands  of  &e  master,  or  of  any  person 
who  shall  succeed  him,  and  of  their  suprior  officers^  in  ev^^ything 
relating  to  the  ship ;  an  engagement  which  seems  to  comprise  all  the 
general  duties  of  a  mariner  to  his  emt)loyen.  The  l»^h  of  these 
duties  and  of  this  engagement  consists  in  desertion,  quarrelsomeness, 
turbulence,  mutiny,  disobedience,  neglect  of  duty^  drunkenness — 
offences  which,  according  to  the  frequency  of  their  occurrence,  the 
length  of  their  continuance,  and  their  circumstances  in  each  particular 
case,  besides  the  penalties  and  forfeitures  enacted  by  the  statutes,  may 
at  common  law  justify  the  personal  restraint  and  correction  of  the 
mariner,  or  subject  him  to  dismissal  and  forfeiture  of  wages*  It  may 
happen,  that  the  regulations  prescribed  hy  the  statutes^  to  protect  the 
mariner  against  an  undue  inmction  of  forfeitures,  such  as  the  entrv  in 
the  log-»book  of  the  circumstances  attending  the  alleged  offence,  nave 
not  been  complied  with  by  the  master ;  and  in  such  a  case,  although 
the  statutory  forfeitures  may  not  be  incurred,  vet  proof  of  the  mariner^s 
misconduct,  to  the  satisfaction  of  the  Court  of  Admiralty,  may  furnish 
a  defence  to  an  action  brought  by  him  for  his  wages  against  the  master 
or  owners. 

The  voyage  once  commenced,  it  is  his  dutv,  not  only  to  navigate 
the  ship  in  favourable  weather,  but  to  protect  her  in  adverse  weather 
through  all  perils ;  and  even  in  shipwreck,  to  exert  himself  to  save 
as  much  of  her  and  her  cargo  as  he  can.  However  courageously  or 
efficiently  this  duty  may  have  been  performed,  or  however  great  the 
danger  he  may  have  incurred,  he  is  entitled  to  no  extraordinary  remu- 
neration. He  has  only  discharged  his  covenanted  allegiance  to  the 
vessel,  which  he  contemplated  and  pledged  himself  to  ^ive  in,  the  very 
formation  of  the  contract  which  gave  his  title  to  the  stipulated  wiffe& 
The  ship,  on  the  other  hand,  is  pledged  to  hiin.  Even  when  she  nas 
gone  to  pieces,  he  is  not  at  liberty  to  depart  from  the  shore  where  the 
mischance  has  been  encoimtered :  "  He  has  a  right  to  cling  to  the  last 

*  plank  in  satisfaction  of  his  wages  "  (r),  and  is  l^und  to  stand  by  and 

* 

rii)  The  A]4 1  fiagg.  88.   17  &  IS  TicL         iq)  See  Appendix, 

c  IH  8*  4(60.  (r)  The  Sydney  Gove,   2   Dods.   Adnu 

(o)  Yinnins,  dted  by  Valiu,  suj^rth  Ben).  18.  TheNeptone^l  Hm.  Adm.  B.  8S7. 

(p)  Code  de  Com.  art.  849.  Lady  Dorbam,  8  Hagg,  Adm.  B.  196.    It 
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*  obey  the  master  as  Ions  as  there  remains^  in  his  judgment,  a  prospect 
of  recovering  any  part  of  the  ship  or  of  the  cargo. 

In  case  ot  a  contract  for  a  voyage  out  and  nome,  or  to  touch  at 
several  ports,  the  mariners  are  bound  to  take  care  of  the  vessel,  and 
assist  in  the  stowage  and  deliverv  of  the  cargo  («^  at  the  several  ports 
to  which  the  voyage  as  described  in  the  articles  extends.  When 
arrived  at  the  port  of  final  destination,  the  voyage,  within  the  mean- 
ing of  the  contract,  is  not  concluded  by  the  mere  fact  of  arrival  The 
act  of  mooring  is  an  act  to  be  done  by  the  crew.  There  is  no  period 
at  which  the  cargo  is  more  exposed  to  hazard  than  when  it  is  m  the 
act  of  being  transferred  from  the  ship  to  the  shore ;  and  the  Maritime 
Law  accounts  as  a  desertion  the  departure,  without  just  cause,  of  the 
mariners  from  the  vessel  imtil  the  cargo  be  actually  delivered  (ty. 

If  the  master  propose  to  take  the  vessel  on  a  voyage  not  designated 
bv  the  articles,  the  mariners  may  leave  the  ship  without  being  guilty 
of  desertion  (u);  and  words  of  indefinite  meaning  inserted  in  the  ships 
articles,  as  "  or  elsewhere,"  will  be  construed  in  favour  of  the  mariners, 
and  with  reference  to  the  general  course  and  routine  of  the  voyage 
described  in  the  context  {xy  "  Such  words,"  said  Lord  Stowell, 
^^  must  receive  a  reasonable  construction,  conformable  to  th^  necessities 
of  commerce ;  they  are  not  to  be  taken  in  the  indefinite  latitude  in 
which  they  are  expressed.  They  are  no  description  of  a  voyage ;  they 
are  an  unlimited  oescription  of  the  navigable  globe,  and  are  not  to  be 
admitted  as  a  universal  aiibi  for  the  whole  world,  including  the  most 
remote  and  even  pestilential  shores  "  (y). 

Want  of  provisions  will  justify  the  seaman  in  leaA'ing  the  ship.  He 
must  be  found  with  food  so  long  as  he  remains  on  bomxl  and  is  willing 
to  do  his  duty ;  and  if  it  be  not  supplied,  he  is  at  liberty  to  seek  it 
elsewhere.  "  The  men,"  said  Lord  Stowell^  in  the  case  of  the  Cas- 
tilia  {z)f  ^^  had  no  breakfast,  and  there  was  the  same  prospect  as  to 
dinner :  their  departure  was  therefore  justified." 

Misconduct  and  ill-treatment  on  the  part  of  the  master  may  also 
justify  desertion.  The  duties  of  the  mariners  and  the  master  are 
reciprocal :  from  the  former  are  due,  obedience  and  respect — ^from  the 
latter,  protection  and  good  treatment.  "  Desertion,"  said  Lord  Kenyouy 
'^  is  a  forfeiture  of  wages ;  but  if  the  captain  conducts  himself  in  such 
a  way  as  puts  the  sailor  in  tliat  situation  that  he  cannot,  without 
dama^  to  nis  personal  safety,  continue  in  his  service,  human  nature 

*  speaks  the  language — a  servant  is  justified  in  providing  for  that 


would  seem  firom  these  dedsions  that  the 
case  of  shipwreck  was  an  exception  to  the  rule 
that  freight  is  the  mother  of  wages.  In  the 
American  Courts,  the  lien  of  seamen  on 
property  saved  from  shipwreck  for  theh* 
wages  is  put  upon  the  g^und  of  a  qualified 
salvage.  See  Judge  Story's  note  to  the 
American  e^tion,  p.  452.  See,  as  to  the 
practice  in  England,  Weskett,  Insur.  tit. 
Wages,  art.  17.    See  po9t,  part  6  ch.  2. 

(i)  The  Cambridge,  2  Hagg,  Adm.  Rep. 
248. 

(0  The  Baltic  Morohant,  Edw.  Adm.  Rep. 


86.    The  Test,  8  Hagff.  307. 

(«)  The  Countess  c?  Harcourt,  1  Haffg. 
24S.  The  Cambridge,  2  Hagg.  243.  But 
they  cannot  oompd  him  to  continue  the 
voyage  designated :  per  Lord  Stowell  in  the 
Elizabeth,  2  Dods.  408. 

(x)  The  Eliza,  1  Hagg.  182.  The  Mi- 
nerva, 1  HasK*  847. 

(y)  The  Mmerva,  1  Hagg.  856.  See  also 
the  observations  of  Dr.  Lushingtcm  in  the 
case  of  the  Westmoreland,  1  Wm.  Rob.  216. 

{z)  1  Hagg.  59.  See  also  the  Eliza,  1 
Hagg.  182. 
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*  safety  **  (a\  The  Courts  of  Admiralty  and  of  Common  Law  will 
consider  with  indulgence  to  the  seaman  all  the  circumstances  of  each 
case;  what  his  intention  was  at  the  time,  and  what  excuse  he  may 
have  for  the  absence,  which  is  alleged  as  desertion!  Thus,  where  two 
seamen^  having  obtained  leave  to  j^o  on  shore  at  Dominica^  on  condi- 
tion that  they  returned  at  **  gun-nre  or  sun-set  in  the  evening,"  went 
to  a  place  of  entertainment,  got  very  drunk,  slept  all  night  under  the 
table,  never  heard  the  gun  fire,  were  drunk  all  next  day  and  night, 
and  were  then  taken  before  a  mamstrate,  and  charged  with  desertion. 
Lord  StoweU  said  {b\  **  This  conduct  of  theirs  was  criminal,  and  as 
such  a  just  subject  ox  punishment ;  but  as  to  the  crime  of  desertion,  it 
no  more  resembles  that  than  it  does  a  robbery  or  a  murder.  They 
had  left  all  their  clothes  on  board,  and  made  no  preparation,  and  their 
conduct  on  shore  was  the  very  reverse  of  what  must  have  been  the 
conduct  of  men  meditating  an  escape."  An  action  by  a  seaman  for 
his  wages  was  defended  on  the  ground  of  desertion.  It  appeared  that 
the  plamtiff  with  other  seamen  had  come  on  shore  in  a  boat  with  some 
officers,  and  on  being  required  to  return  to  the  ship,  they  said  they  had 
had  no  victuals  the  whole  day,  and  requested  to  stay  till  they  had 
some.  This  being  refused,  thev  remained  on  shore,  and  went  to  the 
ship  the  next  morning,  when  the  master  dismissed  them,  and  refused 
to  pay  their  wages.  Lord  Eldon{c)  said,  **  The  question  here  is.  Is 
this  a  desertion?  I  am  of  opinion  that  it  is  not  The  plaintiff  and 
the  other  seamen  only  requested  to  be  permitted  to  remain  on  shore  to 
have  some  victuals.  It  was  a  reasonable  request.  They  had  no 
intention  of  abandoning  the  ship ;  thev,  in  fact,  went  on  boeu*d  as  soon 
as  they  had  the  means,  and  were  renised  to  be  received.  After  thus 
offering  to  return  to  their  duty,  the  captain  shall  not  be  permitted  to 
call  such  conduct  a  desertion,  when  the  whole  conduct  of  the  plaintiff 
showed  that  no  such  act  was  intended."  Again,  in  the  case  of  the 
Frederick  (d),  a  suit  for  seaman's  wages,  the  owners  put  in  a  defensive 
allegation  that  the  plaintiff,  with  five  other  mariners,  got  intoxicated 
with  rum,  clandestinely  procured;  that  they  quarrelled  with  the 
steward  and  the  mate  for  not  giving  them  more ;  and  made  the  same 
demand  on  the  captain  in  a  violent  and  turbulent  manner.  Being 
desired  to  go  to  bed  and  put  out  the  lights,  they  refused  to  obe^jr ;  and 
the  captain  told  the  ringleader  that  if  he  was  cussatisfied  he  might  go 
on  shore,  which  he  said  he  would  do.  The  others  then  said,  if  one 
went  all  would  go ;  and  the  captain  ordered  the  second  mate  to  go  in 
the  boat  with  them.  It  was  alleged  that  he  did  not  in  any  way  dis- 
charge them,  and  that  they  were  guilty  of  mutiny  and  desertion. 
But  Lord  StoweU,  in  commenting  on  the  evidence  said,  ^^  I  am  bound 
to  notice  that  the  captain  admits  he  was  so  irritated  that  he  cannot 

*  depend  exactly  upon  his  memory  of  what  passed ;  that  the  principal 


■ 

(a)  Liinland   v.   Stephens,  3  Esp.  Rep.  v.  Bennett,  8  Q.  B.  768. 

269;  and  aee  Edward  v.  Trevellick,  W.  R.,  (e)  Sigard  v.  Roberts,  3  Esp.  Rep.  71. 

▼oL  2,  586.  See  also  the  case  of  the  Wcstmoreluid,  1 

(b)  The  Ealing  Orore,  2  Hagg.  16.    The  Wm.  Rob.  216. 
Susan,  ML  229.    The  Lady  (^pbell,  2  {d)  1  Hagg.  211. 
Hagg.  5.    The  Macta,  2  Uagg.  168.  Renno 
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*  mate^  a  witness  of  great  credit,  goes  no  fiirthet  than  to  say,  that  the 
captain  did  not  formally  discharge  diem;  leadings  by  the  use  of  this 
-word  formally,  to  a  conjecture  that  there  might  still  be  something  said 
which  these  men,  with  a  willingness  of  interpretation  on  their  side, 
might  construe  into  an  actual  liberty  to  depart — a  liceat  migrar$k  And 
if  his  words  were  such  as  might  be  so  understood,  it  would  be  a  little 
hard,  I  think,  to  stamp  that  misinterpretation  with  the  guilt  of  abscdute 
mutiny  and  desertion."  But  an  absence  originally  permissive  may 
become  a  desertion,  if  the  mariner,  when  requured  to  do  so,  reftised  to 
return  to  the  ship  (e).  And  on  the  other  hand^  a  clear  case  of  deseis 
tion  may  be  mitigate^l  into  the  less  offence  of  temporary  absence,  if  at 
the  time  not  treated  by  the  master  as  a  deserticm  (/),  or  by  his  subse- 

auent  condonation.    Leaving  the  ship  for  the  purpose  of  eiftering  into 
ie  Navy,  is  not  a  desertion  (^7). 

By  the  17  &  18  Yict  c  104,  it  is  provided  that  any  seaman  or 
api)rentice  who  neglects  or  refiises  to  proceed  to  sea  in  any  ship  in 
which  he  is  engagea  to  serve,  or  absents  himself  without  leave,  may  at 
home  and  abroad  (if  the  laws  permit)  be  apprehended  without  warrant 
by  the  master,  mate,  owner,  snip's  husband,  or  consignee,  and  be  there- 
upon (if  he  requires  it)  conveyed  before  some  Court  capable  of  taking 
cognizance  of  the  matter,  and  detained  for  that  purpose  for  a  period 
not  exceeding  twenty-four  hours ;  or  if  he  does  not  require  it,  or  there 
be  no  such  Court,  be  conveyed  at  once  on  board  (A). 

If  such  apprehension  appears  to  the  Court  betbre  which  the  case  is 
brought  to  have  been  made  on  improper  or  insufficient  grounds,  the 
persons  so  making  or  causing  it  to  be  made  incur  a  penalty  not 
exceeding  20^,  wmch,  if  inflicted,  is  to  be  a  bar  to  any  action  against 
them  for  false  imprisonment  (t). 

The  Couil  before  which  a  seaman  is  so  brought  may,  if  the  master 
or  owner  or  his  agent  so  require,  instead  of  committing  the  offender 
to  prison,  cause  him  to  be  conveyed  on  board  for  the  purpose  of  pro- 
ceeding on  the  voyage,  and  du*ect  any  expenses  properly  incurred 
by  the  master  or  owner  to  be  paid  by,  or  deducted  from  the  wages  he 
has  earned,  or  may  under  his  existing  engagement  earn  (A). 

Seamen  imprisoned  for  the  offences  above-mentioned,  or  for  any 
other  breach  of  discipline,  may,  before  the  termination  of  the  period  of 
their  imprisonment,  at  the  request  of  the  master  or  owner,  or  his 
agent,  be  ordered  by  any  justice  of  the  peace  to  be  conveyed  on  board  the 
ships  in  which  they  have  engaged  to  serve,  for  the  purpose  of  pro- 
ceeding on  the  voyage  (J). 

Any  competent  tribunal,  before  which  any  seaman  or  apprentice,  m  any 
proceeding  relating  to  seamen's  wages,  has  in  the  course  of  the  voyage 
been  convicted  ana  rightfiilly  punished,  may  direct  a  part  of  his  wages, 
not  exceeding  3?.,  to  be  applied  in  reimbursing  any  costs  properly  in- 
*  curred  by  tne  master  in  procuring  such  conviction  and  punishment(m). 

(e)  The  Bolmer,  1  Hagg.  163.  (A)  Sec.  246. 

(/)  MiUer    v.    Brandy  2  Campb.  690.  (t)  Ibid. 

Beale  v,  Thompson,  4  Ea«t,  646.  (k)  Sec  247. 

(^)  17  &,  18  Vict.  c.  104,  B.  214.    Tlie  (Q  Sec  248. 

Amphytrite,  2  Hagg.  403.  (m)  Sec  261. 
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*  The  Act  contains  other  provisionfl  for  facilitating  the  proof  of 
desertion,  so  far  as  concerns  forfeitures  of  wages  (n) ;  for  ascertaining 
the  amount  of  forfeitures  for  desertion  in  the  case  of  contracts  for  wages 
by  the  voyage,  run,  or  share  (o) ;  and  for  their  application  to  the  reim- 
bursement or  the  expenses  occasioned  by  such  desertion  to  the  master 
or  owner  of  the  ship  fix)m  which  the  desertion  has  taken  place  (p). 

It  provides  also  that  any  question  concerning  the  forfeiture  of,  or 
deductions  from,  the  wages  of  any  seaman  or  apprentice,  may  be 
determined  in  any  proceemng  lawfimy  constituted  with  respect  to  such 
wages,  notwithstanding  that  the  offence,  though  punishable  by  im- 
prisonment as  well  as  forfeiture,  has  not  been  made  the  subject  of  any 
criminal  proceeding  (5^).  "^ 

A  seaman  may  leave  his  ship  for  the  purpose  of  forthwith  entering 
into  the  naval  service  of  her  Majesty,  ana  such  leaving  his  ship  is  not 
to  be  deemed  a  desertion  therefrom,  or  render  him  liable  to  any 
punishment  or  forfeiture  whatever;  stipulations  introduced  into  any 
agreement  for  the  purpose  of  defeating  this  provision  are  void,  and 
subject  the  master  or  owner  who  causes  them  to  be  so  introduced  to 
a  penalty  of  20L  (r). 

With  respect  to  the  other  offences  before-mentioned,  the  reader 
may  be  referred  to  the  judgment  of  the  Court  of  Admiralty  in  the 
case  of  RoUnett  v.  the  ship  Exeter  U\  which  was  a  suit  for  wages, 
brought  by  the  niate,  who  nad  been  nired  by  the  captain  at  Bombay , 
and  discharged,  in  the  course  of  the  ship's  voyage  to  Europe^  at 
Colombo,  on  a  charge  of  incapacity,  drunkenness,  neglect,  and  dis- 
obedience of  orders.  **  Upon  the  matter  of  drunkenness,^  said  Lord 
Stowell,  "the  Court  will  be  no  apologist  for  that;  it  is  an  offence 
peculiarly  noxious  on  board  a  ship,  where  the  sober  and  vigilant 
attention  of  every  man,  and  particularly  of  officers,  is  required.  At 
the  saipe  time,  the  Court  cannot  entirely  forget  that,  in  a  mode  of 
life  peculiarly  exposed  to  severe  peril  and  exertion,  and  therefore 
admitting  in  seasons  of  repose  something  of  indulgence  and  refresh- 
ment, indulgence  and  refresnment  are  naturall v  enough  sought  by  such 
persons  in  grosser  pleasures  of  that  kind ;  ana  therefore  that  the  proof 
of  a  single  act  of  intemperance  committed  in  port  is  no  conclusive 
proof  of  disability  for  general  maritime  employment  Another  rule 
would,  I  fear,  disable  many  very  useAil  men  for  the  maritime  service 
of  their  country. 

**  As  to  disobedience  to  lawful  command,  it  is  an  offence  of  the 
highest  kind;  the  Court  would  be  particularly  attentive  to  preserve 
that  subordination  and  discipline  on  board  of  ship  which  is  so  indis- 
|>ensably  necessary  for  the  preservation  of  the  whole  service,  and  of 
every  person  concerned  in  it.  A  peremptory  or  harsh  tone,  or  an 
overcharged  manner,  in  the  exercise  of  authority,  will  never  be  held 
by  this  Court  to  justify  resistance.  It  will  not  be  sufficient  that  there 
has  been  a  want  of  that  personal  attention  and  civility  which  usually 
*  takes  place  on  other  occasions,  and  might  be  wished  generally  to 

(n)  Sees.  249, 25a  (p)  Sec.  258.  (r)  Sec.  214. 

(o)  Hoc.  252.  {q)  Sec.  254.  («)  2  Bob.  Adm.  Rep.  261. 
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*  attend  the  exercise  of  authority.  The  nature  of  the  service  requires 
that  those  persons  who  engage  in  it  should  accommodate  themselves 
to  the  circumstances  attending  it,  and  those  circumstances  are  not 
unfrequently  urgent,  and  create  strong  sensations,  which  naturally 
find  their  way  in  strong  expressions  and  violent  demeanour.  The 
persons  subject  to  this  species  of  authority  are  not  to  be  captious,  or 
to  take  exception  to  a  neglect  of  formal  ceremonious  observances  of 
behaviour;  and  on  these  grounds  the  Court  would  hold  that  the 
charges  of  this  defence  are  of  a  nature  sufBcient  to  justify  dismissal 
if  they  are  properly  substantiated  in  evidence,  although  it  might  at 
the  same  time  be  proved  that  less  personal  civility  had  been  used  than 
would  excuse  something  of  an  hesitation  of  obedience  in  other  modes 
of  life. 

By  the  17  &  18  Vict  c  104,  anv  master  of,  or  any  seaman  or 
apprentice  belonging  to  any  British  ship,  who  by  wilfij  breach  of  duty, 
or  by  neglect  of  duty,  or  drunkenness,  does  any  act  tending  to  the 
immediate  loss,  destruction,  or  serious  damage  of  the  ship,  or  immedi- 
ately to  endanger  the  life  or  limb  of  any  person  belonging  to  the  ship 
or  on  board,  or  who  by  wilful  breach  or  neglect  of  duty,  or  by  reason 
of  drunkenness,  refuses  or  omits  to  do  anv  lawfiil  act  proner  and 
requisite  to  be  done  by  him  for  preventing  loss,  destruction,  oamage, 
or  danger  of  this  description,  is  guilty  of  a  misdemeanor  (fy. 

And  any  seaman  lawfully  engaged,  or  any  apprentice  to  the  sea 
service,  who  is  guilty  of  desertion  or  neglect,  or  of  refusing  to  join  or  to 
proceed  to  sea ;  of  absence  within  twenty-four  hours  before  sailing ; 
of  absence  without  leave ;  of  quitting  without  leave  before  the  ship  is 
secured ;  of  wilful  disobedience ;  of  continued  wilful  disobedience  or 
neglect  of  duty,  assault  on  oflScers,  combining  to  disobey,  wilful  damage, 
or  embezzlement,  or  of  acts  of  smuggling,  causing  loss  to  the  owners, 
shall  be  liable  to  be  punished  summanly  in  the  mode  specially  authorized 
in  respect  of  each  of  such  oflTences  by  the  Act  of  Parliament  (w). 

Upon  the  commission  of  any  of  these  offences,  an  entry  thereof  is  to 
be  made  in  the  ofiicial  log-book,  and  signed  by  the  master  and  the 
mate,  or  one  of  the  crew ;  and  the  offender  is  to  be  furnished  with  a 
copv  of  such  entry,  or  to  have  the  same  read  to  him,  and  may  make 
sucn  reply  as  he  thinks  fit ;  and  the  fact  of  such  copy  being  so  fur- 
nished, or  of  the  entry  being  so  read,  and  of  his  reply,  shall  likewise 
be  entered  and  signed  as  aforesaid.  And  in  any  subsequent  legal  pro- 
ceeding the  entries  shall,  if  practicable,  be  produced,  or  proved,  and  in 
default  thereof,  tlie  Court  hearing  the  case  may,  at  its  discretion,  refuse 

*  to  receive  evidence  of  the  offence  {x). 

(0  Sec  289.  («)  Sec  248.  {x)  Sec.  245. 
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OF    BARRATBT. 


(St.)  1.  Deflmilian  of  Barratry. 

2.  AjcU  of  Barratry  ptmUhable  Uf  Statute, 

3.  Barratrous  dUposal  of  Ship  and  Cargo, 

4.  Not  resisting  Pirates, 

1.  The  term  Barratry^  which  is  often  used  as  well  by  foreign  writers 
as  those  of  our  own  nation,  is  generally  understood  in  this  and  in  most 
other  countries  to  denote  a  fraudulent  act  of  the  master  or  mariners 
committed  to  the  prejudice  of  the  owners  of  the  ship  (a).  In  Francey  it 
is  often  used  in  a  more  enlarged  sense,  and  comprehends  acts  of  mere 
ignorance  or  unskilfulness  not  accompanied  with  a  fraudulent  design. 

*  To  our  definition  of  barratry,  it  is  not  essential  that  the  act  should 
be  done  by  the  master  for  his  own  benefit,  or  with  the  intent  of  injuring 
his  owners.  Thus,  if  he  sail  out  of  port  without  paying  port  duties, 
whereby  the  goods  are  forfeited,  lost,  or  spoiled  (b) ;  or  if  he  cruise  in 

Suest  or  prizes  without  proper  authority,  and  contrary  to  the  orders  of 
is  owners  (cYy  or  if  he  disregard  an  embargo  (d) ;  or  attempt  a  breach 
of  a  blockaaeTe);  or  be  concerped  in  smu^ling;  or  connive  at 
smuggling  by  nis  mariners  (/) ;  or  wilfully  deky,  or  deviate,  or  run 
away  with  the  ship  (g),  and  sell  her  or  part  of  her  cargo  (A),  he  is 
guilty  of  barratry.  And  where  a  master  had  general  instructions  to 
make  the  best  purchases  with  despatch,  it  was  considered  that  such 
instructions  must  mean  legal  purchases  and  legal  despatch,  and  that 
going  into  an  enemy's  settlement  to  trade,  although  his  cargo  could  be 
more  speedily  and  cheaply  completed  there  (the  ship  being  seized  and 
confiscated  on  account  of  it),  was  barratry  (i).  Nor  was  it  thought  to 
make  any  difierence  that  he  intended  thereby  to  promote  his  owners' 
interest.  It  is  not  for  him  to  judge  in  cases  not  entrusted  to  his  discre- 
tion, or  to  suppose  that  he  is  not  breaking  the  trust  reposed  in  him, 
but  acting  meritoriously,  when  he  endeavours  to  advance  the  interests 
of  his  owners  by  means  which  the  law  forbids,  and  which  his  owners 
must  be  taken  to  have  forbidden,  not  only  from  what  ought  to  be,  and 
therefore  must  be  presumed  to  have  been,  their  own  sense  of  public 
*  duty,  but  also  firom  a  consideration  of  the  risk  and  loss  likely  to  follow 


(a)  Emerigon,  torn.  1, 366.  See  the  cases, 
Manhall'B  Law  of  Insurance,  518.  . 

(b)  In  Knight  v.  Camhridge,  1  Stra.  581 ; 
2  Lord  Haym.  1349.  Stamina  v.  Brown, 
2  Strange,  1174.  Elton  tJ.  Brogden,  ihid. 
1264.  Phyn  t>.  Roy.  Exchange  Afls.  Co., 
7  T.  R.  505. 

Moss  V,  Byrom,  6  T.  R.  379. 
Robinson  v.  Ewer,  1  T.  R  127. 


fi 


(e)  Goldschmidt  v,  Whitmorc,  3  Taunt. 
608.    Everth  v,  Hannam,  6  Taunt.  375. 

(/)  Lockyer«.Otfley,lT.R.252.  Pipon 
V.  Cope,  1  Campb.  434. 

(g)  Vollqo  V,  Wheeler,  Cowp.  148.  Ro8- 
oow  V.  Corson,  8  Taunt.  684. 

(h)  Dixon  v.  Reed,  6  B.  &  A.  597.  Toul- 
min  r.  Anderson,  1  Taunt.  227. 

(t)  Earl  V,  Rowcroft,  8  East,  126. 
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*  from  the  use  of  such  means.  But  an  error  rf  judgment  in  matters 
entrusted  to  his  discretion,  and  not  contrary  to  law>  admits  of  a  different 
consideration;  and  accordingly^  when  in  an  action  on  a  policy  of  insur- 
ance, the  loss  being  alleged  by  barratiy  of  the  master,  it  appeared  that 
his  ship  having  sprung  a  leak,  he  took  her  into  port,  and  before  any 
survey  made,  broke  up  her  ceiling  and  end-bows  with  crowbars,  thereby 
injuring  and  weakening  her.  Lorn  EUenboroughy  addressing  the  counsel 
for  the  plaintiff,  said,  **  To  constitute  barratry,  which  is  a  crime,  the 
captain  must  be  proved  to  have  acted  against  his  better  judgment ;  as 
the  case  stands,  there  is  a  whole  ocean  between  you  and  barratry"  (i). 

Barratry  may  be  committed  with  the  privity  of  the  freighters  against 
the  owner,  or  by  the  owners  or  master  against  the  genersu  freighter  (ii 
One  partlowni  being  master,  may^mit  bSatry  agist  ix'- 
other  (m),  but  if  the  master  be  sole  owner,  he  cannot  commit  barratry 
"^  against  himself  (n). 

2.  But  though  tnis  word,  taken  even  in  the  more  limited  sense  in 
which  it  is  usea  in  this  country,  does  not  denominate  any  crime  punish- 
able by  law,  yet  several  offences  committed  by  tne  master  and 
mariners,  in  violation  of  their  trust  and  duty,  and  which  fall  within 
the  definition  of  barratry,  are  punishable  by  different  statutes,  which  I 
shall  now  proceed  to  mention* 

First,  as  to  the  offence  of  wilfully  destroying  the  ship.  This  is  still, 
under  circumstance^  of  aggravation,  punishable  with  death,  and  it  is 
enacted: — 

*  **  That  whosoever  shall  unlawfully  and  maliciously  set  fire  to,  cast 
away,  or  in  anywise  destroy  any  ship  or  vessel,  either  with  intent  to 
murder  any  person,  or  whereby  the  life  of  any  person  shall  be  en- 
dangered, snau  be  guilty  of  felony,  and  being  convicted  thereof  shall 
suffer  death  (o). 

"  That  whosoever  shall  unlawfully  exhibit  any  false  light  or  signal, 
with  intent  to  bring  any  ship  or  vessel  into  danger,  or  shdl  unlawfully 
and  maliciously  do  anything  tending  to  the  immediate  loss  or  destruc^ 
tion  of  any  ship  or  vessel  in  distress,  shall  be  guilty  of  felony,  fmd, 
being  convicted  thereof,  shall  suffer  death  {p). 

"  That  whosoever  shall  unlawfully  and  maliciously  set  fire  to,  or  in 
finywise  destroy  any  ship  or  vessel,  whether  the  same  be  complete  or 
in  an  unfinished  state,  or  shall  unlawfully  and  maliciously  set  fire  to, 
cast  away,  or  in  anywise  destroy  any  ship  or  vessel,  with  intent  thereby 
to  prejudice  any  owner  or  part-owner  of  any  such  ship  or  vessel,  or 

*  01  any  goods  on  board  the  same,  or  any  person  that  hath  underwritten 


9 


(k)  Todd  V,  Ritchie,  1  Stark.  I^ep.  240, 

(/)  Vallejo  V.  Wheeler,  Cowp.  148.  Soares 
f}.  Thornton,  7  Tannt.  627. 

(fli)  Jones o.KicbolBon,  10  £$oh.  28.  Bout- 
flower  V.  Wihner,  2.  Selw.  976.  Bell's 
Principles  of  the  Law  of  Scotland,  p.  188. 

(»)  Ross  r.  Hunter,  8  Term  R.  33.  Nntt 
V.  Bourdeaox,  1  T.  R.  823.  Stamma  v. 
Brown,  2  Straiige,  1173. 

(o)  7  Wm.  4,  and  1  Vict,  c,  89,  g.  4  A 
pleasure  boat,  eighteen  feet  long,  was  set 
fire  to,  and  Fatted,  J.,  inplined  u)  think  it 


was  a  vessel  within  the  meaning  of  the  Act. — 
R.  v.  Bowyer,  4  C.  &  P.  659.  Upon  an  in- 
dictment for  firing  a  barge,  Alderson,  J., 
said,  "  that  if  the  prisoner  was  convicted,  he 
would  take  the  opinion  of  the  Judges,  whether 
a  barge  was  within  the  meamng  of  t^c 
statufe."— R.  V,  Smith,  4  C.  &  P.  569 1  Rex 
V,  Philp,  1  Moo.  C.  C.  263 ;  and  Rex  c. 
Neville,  ib.  458.  The  ofience  may  be  oom- 
mitted  by  one  of  the  part-owners.— >Reg.  t>, 
Wallace,  Car.  and  Harsh,  200. 
(p)  7  Wm.  4,  and  1  Fict.  c  ^,  s.  6. 
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"^  or  ghall  midanmte  any  policy  of  msuranoe  apon  soch  ship  or  vessel, 
or  cm  the  freigbt  therqpf,  or  upcm  any  ^oods  on  board  the  same,  shall 
be  guilty  of  felony,  and  being  convictea  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  the  term 
erf*  the  natural  life  of  such  offender,  or  for  any  term  not  less  than  fifteen 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years  {(A 

"  That  whosoever  shall  by  force  prevent  or  impede  any  person  enaea- 
vooring  to  save  his  life  from  any  ship  or  vessel  which  shall  be  in 
distrets,  or  wrecked,  stranded,  or  cast  on  shore  (whether  he  shall  be  on 
board,  or  shall  have  quitted  the  same),  shall  be  guilty  of  felony,  and 
being  oonvietad  thereof,  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  transported  beyond  the  seas  for  the  term  of  the  natural  life  of 
such  offSmaer,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  imr 
priaoned  fer  any  term  not  exeeedmjof  three  years  (r). 

'*  That  whosoev^  shall  unlawftiUy  and  malioionsly  destroy  any  part 
of  any  ship  or  vessel  which  shall  be  in  distress,  or  wrecked,  stranded, 
or  cast  on  shore,  or  any  goods,  merchandise,  or  articles  of  anv  kind, 
belonging  to  such  ship  or  vessel,  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  any  term  not  exceeding  fifteen  years, 
nor  less  than  tan  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
*  three  years'*  («% 

3.  Secondly,  as  to  the  offences  of  running  away  with  the  ship  or 
carso,  and  of  making  a  revolt  in  the  ship. 

ipy  a  statute  pass^  in  the  reign  of  Eang  William  the  Third  {t\  it  is 
enacted,  **  That  if  any  commander  or  master  of  any  ship,  or  any  seaman 
or  marher,  shall  in  any  place  where  the  admiral  hath  jurisdiction 
betray  his  trust,  and  turn  pirate,  enemy,  or  rebel,  and  piratically  and 
felomously  run  away  with  his  or  their  ship  or  ships,  or  any  barge, 
boat,  ordnance,  ammunition,  goods  or  merchandises ;  or  yield  them  up 
voluntarily  to  any  pirate ;  or  shall  bring  anv  seducing  messages  from 
any  pirate,  enemy,  or  rebel ;  oar  consult,  combine,  or  confederate  with ; 
or  attempt  or  endeavour  to  corrupt  any  commander,  master,  officer,  or 
mariner  to  yield  up  or  run  away  witn  any  ship,  goods,  or  merchan- 
dises ;  or  turn  pirate,  or  go  over  to  pirates ;  or  if  any  person  shall  lay 
violent  hands  on  his  commander,  whereby  to  hinder  him  fVom  fighting 
in  defence  of  his  ship  and  goods  committed  to  his  trust ;  or  shw  con- 
fine his  master,  or  make  or  endeavour  to  make  a  revolt  in  the  ship — 
he  shall  be  adjudged,  deemed,  and  taken  to  be  a  pirate,  felon,  and 
robber,  and  being  convicted  thereof  according  to  the  directions  of  this 
Act,  shall  have  and  sufier  pains  of  death,  loss  of  lands,  goods,  and 
chattels,  as  pirates,  felons,  and  robbers  upon  the  seas,  ought  to  have 
and  suffer** (tt>    *  By  the  18  Geo.  2,  c  30,  it  was  enacted,  ''That 

(g)  Sec  6.  nies,  robberies,  murders,  manslaiigbters,  and 

[r)  7  Wm.  4^  and  1  Vict.  c.  89,  s.  7.  other  offences  committed  on  the  sea,  shall  bo 
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Sect.  8.  ponished  in  the  same  manner  as  if  com- 

11  &  12  Wm.  8,  e.  7»  s.  9,  made  per-  mitted  on  land." 

petoal  by  6  Goo.  1,  c.  19.  Provided  that  this  Act  extend  not  to  be 

*  («)  By  stat  28  Hen.  8,  c  25,  "  For  pr^ndidal  or  hurtfnl  to  any  persons  for 

firatei"  it  is  enacted,  "  that  treasons,  felo-  takmg  any  victoal,  cables,  ropes,  anchors,  or 
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*  subjects  or  denizens  committing  hostilities  at  sea  against  his  Majesty's 
subjects,  or  giving  aid  to  his  enemies  at  sea,  should  be  tried  and 
punished  as  pirates ; "  and  now,  by  7  Wm.  4,  and  1  Vict,  c  88,  s.  3, 
**  That  persons  convicted  of  any  offence  which  by  the  acts  referred  to 
in  this  section  amounts  to  piracy,  shall  be  liable  to  be  transported  for 
life,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprisoned  for 

*  any  term  not  exceeding  three  years." 

4.  Thirdly,  as  to  the  offence  of  not  resisting  pirates  and  enemies  {as). 
It  appears  formerly  to  have  been  a  practice  wim  the  Turkish  pirates  to 
restore  a  ship,  and  the  goods  of  the  master  and  mariners,  and  some- 
times even  to  pay  the  whole  or  a  part  of  the  freight,  if  the  ship  yielded 
to  them,  and  they  were  suffered  to  take  out  the  cargo  without  resist- 
To  prevent  this  practice,  a  statute  was  passed  so  long  ago  as  the 


ance. 


reign  of  King  Charles  the  Second,  in  the  preamble  whereof  this  practice 
is  recited,  and  by  which  the  master  of  any  vessel  of  a  burden  not  less 
than  two  hundred  tons,  and  furnished  with  sixteen  guns,  is  forbidden 
to  yield  his  cargo  to  pirates  of  any  force  without  resistance,  on  pain  of 
being  rendered  incapable  to  take  charge  of  any  English  vessel  afker- 
waros ;  and  if  the  ship  be  released,  and  anything  given  by  the  pirates 
to  the  master,  such  gift  and  his  share  of  the  ship  are  to  go  to  the  owners 
of  the  goods.  And  any  ship  of  less  burden  or  force  than  before- 
mentioned  is  forbidden  to  yield  to  a  Turkish  pirate,  not  having  double 
her  number  of  guns,  without  fighting  (y) ;  an  extraordinary  instance  of 
the  courage  ana  skill  which  the  Legislature  of  tliose  times  attributed  to 
English  seamen,  and  which  the  exploits  of  succeeding  generations  have 
so  often  and  so  gloriously  exemplified  1 

*  By  the  same  statute  it  is  enacted,  **  That  if  the  mariners  or  inferior 
oflScers  of  any  English  ship,  laden  with  goods  and  merchandises  as 
aforesaid,  shall  decline  or  refbse  to  fight  and  defend  the  ship,  when  they 
shall  be  thereunto  commanded  by  the  master  or  commander  thereof,  or 
shall  utter  any  words  to  discourage  the  other  mariners  from  defending 
the  ship,  every  mariner  who  shall  be  found  guilty  of  declining  or  reftis- 
ing  as  aforesaid,  shall  lose  all  his  wages  due  to  him,  together  with  such 
goods  as  he  hath  in  his  ship,  and  suffer  imprisonment,  not  exceeding 
tne  space  of  six  months,  and  shall  during  such  time  be  kept  to  hard 
*  labour  for  his  or  their  maintenance  "  (i). 


sails,  whidi  any  snch  persons  (compelled  by 
neceenty)  take  of  or  in  any  ship  which  may 
conveniently  spare  the  samb ;  so  the  siimo 
persons  pay  out  of  hand  money  or  money's 
worth  to  the  value  of  the  things  so  taken,  or 
deliver  for  the  same  a  sufficient  bill  obliga- 
tory to  be  paid  in  form  following ;  that  is  to 
say,  "  If  the  taking  of  the  same  things  be  on 


this  side  of  the  straits  of  Marroke,  then  to 
be  pfud  within  four  months,  and  if  be^oud 
the  straits  of  Marroke,  then  to  be  paid  within 
twelve  months." 

(x)  See  Hansentic  Ordinance,  art.  36 — 37 
and  Roocus,  Not.  70. 

ry)16Car.2,c6;  and22&23Car.2,c.ll. 

(i)  22  &  23  Car.  2,  c.  11,  s.  7. 
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CHAPTER  VL 

OF  THE  LAWS  FOB  THB  ENCOnRA.OBHENT  AND  PBOIBOTION  OF 

MIBOEANT  SBAUN;   AIID  HEREIN^ 

(«r.)l.  L^^  ProviiiomfMT  Seamem  dinblsd  m  I^JU  wUh  IS^^ 

2.  OorporaiUm erwtedfor  tk$ MeUrf  qf  warned  andduabled  Seamen,  amd  of  the 
Widow  amd  Children  of  Seamen  kilied,  slain,  or  drowned  in  ike  Merehanl 
Service,  or  wiko  have  oonMhnted  to  ike  Fund  raised  for  that  purpose. 

8.  Provisions  fbr  preserving  the  SeaUh  of  Seamen,  and  for  their  Belief  when  failing 
siek  at  Sea,  or  hmrt  in  the  petformanee  of  their  Dnty. 

4.  Seffulationsfor  the  Protection  of  Seamen  from  Imposition, 

6.  Offhnoe  of  Maeter  improperly  discharginff  Marinere  abroad,  forcing  HKem  on 
Shore,  or  wrong/klfy  leaving  them  behind;  and  Provisions  fbr  the  MeUef  i^f 
Seamen  abandoned,  shipwrecked,  eaptmred,  or  cast  a/wofg, 

6.  BegnlaHonsfor  the  Begietration  of  Merchant  Seamen, 

1.  The  Legislatare  has  not  been  less  studious  to  reward  and  provide 
for  deserying  mariners^  than  to  punish  the  fraudulent  or  the  fearAiL 
To  this  purpose  it  has  been  enacted  (a),  **  That  when  any  English  ship 
shall  have  been  defended  against  any  pirates,  enemies^  or  se&-royers  by 
fight,  and  brought  to  her  destined  port,  in  wluch  fight  any  of  the  officers 
or  seamen  shall  have  been  killed  or  wounded,  it  shall  and  may  be  lawful 
to  and  for  the  Judge  of  his  Majesty's  High  Court  of  Admiralty,  or  his 
surrogate  in  the  port  of  London,  or  the  mayor,  bailiff,  or  chief  officer 
in  the  several  outports  of  this  kingdom,  upon  the  petition  of  the  master 
or  seamen  of  such  ship,  so  defended  as  aforesaid,  to  call  unto  him  four 
or  more  good  and  substantial  merchants,  and  such  as  are  no  adventurers 
or  owners  of  the  ship  or  goods  so  defended,  and  have  no  manner  of 
interest  therein,  and  by  advice  with  them  to  raise  and  levy  upon  the 
respective  adventurers  and  owners  of  the  ship  and  goods  so  defended, 
by  process  out  of  the  said  Court,  such  sum  or  sums  of  money  as  him- 
selt  and  the' said  merchants^  by  plurality  of  voices,  shall  determine  and 
jud^  reasonable,  not  exceeding  two  pounds  per  centum  of  the  freight, 
anaof  the  ship  and  goods  so  defended,  according  to  the  first  cost  of  the 
goods;  which  sum  or  sums  of  money  so  raised  shall  be  distributed 
among  the  captain,  master,  officers,  and^  seamen  of  the  said  ship,  or 
widows  and  children  of  the  slain,  according  to  the  direction  or  the 
Judge  of  the  said  Court,  or  his  surrogate  in  me  port  of  London,  or  the 
mayor,  bailiff,  or  chief  officer  in  the  several  outports  of  this  kingdom, 

- " — 

(a)  11  &  12  Wm.  8,  c  7»  1. 11.    See  also  the  oonmion  charge  of  the  concerned,  in  a 

22  &  23  Oar.  2,  c  11,  s.  10.  general  average ;  and  the  Hanseatic  Ordi- 

By  the  Hanseatic  Orciinanoe,  art.  68,  a  nance  of  the  year  1614  is  to  the  same  effect, 

seaman  disabled  in  defen^g  a  ship  against  tit.  14,  art  3. 
rorert  is  to  be  maintained  dnring  lus  me  at 
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with  the  approbation  of  the  merchants  aforesaid^  who  shaD  proportion 
the  same  according  to  their  best  judgment  unto  the  ship's  company  as 
aforesaid,  having  special  regard  unto  the  widows  and  children  of  such 
as  shall  have  been  slain  in  mat  service,  and  such  as  have  been  woimded 
or  maimed." 

By  two  subsequent  statutes,  seamen  in  the  merchant's  service  disabled 
in  fight  against  a  pirate  (b)  or  enemy  (c),  were  to  be  admitted  into  and 

Srovided  for  in  Greenwich  Hospitaly  the  great  asylum  for  decayed  and 
isabled  seamen  belonging  to  the  royal  navy. 

*  2.  But  that  hospit£u  having  been  found  insufSdent  for  this  addition  to 
the  primary  objects  of  its  institution,  another  national  establishment  was 
erected  by  the  20  Geo.  2,  c  38,  by  which  Act  a  corporation  was  created, 
composed  chiefly  of  eminent  merchants,  by  the  name  of  "  The  President 
and  Governors  for  the  relief  and  support  of  maimed  and  disabled  seamen^ 
and  the  widows  and  children  of  such  as  shall  be  killed,  slain,  or  drowned 
in  the  merchants  service.^^  To  this  corporation  the  management  of  the 
fund  to  be  raised  under  the  provisions  of  the  Act  was  entrusted,  with 
power  to  purchase  land  and  erect  an  hospital,  to  supply  vacancies  that 
might  occur  in  the  places  of  president,  assistants,  governors,  and 
members,  and  for  makmg  and  altering  the  bye-laws,  constitutions,  and 
ordinances  of  the  said  corporation. 

This  statute,  except  so  much  of  it  as  is  above  stated,  was  repealed  bv 
the  4  &  5  Wm.  4,  c.  52;  and  by  this  latter  Act,  now  also  repealed  (d),  it 
was  provided,  "  That  the  said  president  and  governors  should  provide  " 
in  such  hospital,  or  by  pensions  or  otherwise,  for  seamen  disabled  by 
sickness,  wounds,  or  accidental  misfortimes,  and  decrepit  or  worn  out 
by  age ;  and  relieve  the  widows  and  children  of  such  as  shall  be  killed, 
slain,  or  drowned  in  the  said  merchant  service,  or  die  after  having  con- 
tributed twenty-one  years  to  the  funds  of  the  corporation,  such  children 
being  less  than  fourteen  years  of  age,  or  incapable  bv  infirmity  of 
getting  a  livelihood;  and  also  the  wictows  and  children  or  seamen,  who, 
at  the  time  of  their  death,  were  receiving  or  entitled  to  pensions,  under 
this  Act ;  and  that  no  seaman  should  be  thus  provided  for,  as  decrepit 
or  worn  out,  who  had  not  served  in  the  merchant  service  for  five  years, 
and  during  that  time  paid  the  contribution  required  to  be  paid  by  the 
Act  of  the  20  Geo.  2,  or  by  this  Act "  (e).  And  a  preference  was  to  be 
given  to  such  as  have  served  longest  ana  contributed  most.(/). 

To  provide  a  fund  for  this  institution,  masters  and  owners  working 
their  own  ships  were  to  pay  two  shillings,  and  seamen  or  others  employed 
in  any  slpp  one  shilling,  per  month  (^).  The  master  was  to  deduct  this 
duty  from  the  wages  of  tne  seamen,  and  to  pay  it  udth  the  amount  due 
from  himself,  to  the  receivers  appointed  imder  the  Act  (h\  In  order  to 
ascertain  the  times  of  service  ana  of  payment,  he  was  to  keep  a  muster- 
roll  of  the  sTiip's  company,  in  a  form  prescribed  (i),  and  enter  therein 
when  and  where  any  person  should  be  dischargea  from,  or  leave  or 
•  desert  such  ship,  ana  when  and  where  other  officers  and  men  were 

S8  Geo.  1,  c  24,  (/)Sec.25. 

8  Geo.  2,  c.  29,  s.  10.  (ff)  Sees.  6  &  6. 

(d)  See  17  &  18  Vict,  c  120.  (A)  Sec.  7. 

(e)  4  &  5  Wm.  4,  c  52,  s.  2.  (»)  Sec.  9. 
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*  shipped  on  boards  received  any  hurt  or  damage^  or  were  killed^  slain, 
or  drowned,  or  happened  to  die,  with  an  account  of  wages  due  to  them 
at  the  time  of  death  or  desertion,  and  of  the  effects  left  by  them  on 
board;  a  duplicate  of  which  was,  if  required,  to  be  delivered  to  the 
collectors  of  the  duties  at  whatever  port  any  ship  should  report  or  dis- 
charge her  cargo ;  and  if  any  master  or  other  person  neglected  to  keep 
such  account  or  muster-roll,  or  to  deliver  such  duplicate,  he  was  to  forfeit 
the  sum  of  5L  {k).  The  collectors  of  these  duties  were  empowered  to 
summon  the  masters,  or,  in  their  absence,  the  owners  of  vessels,  and 
examine  them  on  oath  as  to  the  truth  of  the  muster-rolls,  and  the  number 
and  service  of  all  persons  belonging  to  the  ship,  and  chargeable  with  the 
duties ;  and  if  they  neglected  to  appear,  or  refused  to  make  a  Aill  dis- 
covery of  these  matters,  every  such  offender  was  to  forfeit  the  sum  of 

lot  (a 

And  if  any  person  on  board  any  merchant  ship  shotdd,  in  doing  his 
duty  in  a  port  other  than  that  to  which  his  ship  oelonged,  be  hurt  or 
maimed,  so  as  to  require  inmiediate  care,  he  was  to  be  relieved  until 
sufficiently  recovered  to  be  sent  to  the  ship's  home  (m). 

Such  were  the  principal  objects  of  this  institution.  Several  provisions 
for  carrying  them  into  effect  are  contained  in  the  statute,  of  which  the 
detail  would  be  improper  for  this  place. 

It  having,  however,  been  found  of  late  years  inadequate  for  the 
purposes  for  which  it  was  established,  an  Act,  called  ^^  The  Seaman's 
Fund  Winding-up  Act,"  1851,  for  bringing  it  to  an  end,  and  satisfying 
the  just  demands  of  persons  having  claims  upon  it,  was  passed  (n).  By 
this  Act  (of  which  nfteen  sections  (o)  have  been  repealed),  the  objects 
contemplated  by  the  statutes  before  mentioned  are  to  be  effected,  it 
may  be  hoped  in  a  more  satisfactory  manner,  by  the  Board  of  Trade, 
through  the  agency  established  by  the  Mercantile  Marine  Act,  13  &  14 
Vict  c  93,  and  continued  by  the  Merchant  Shipping  Act,  17  &  18  _ 
Vict  c.  104.  A  large  discretion  is  given  to  the  Board  of  Trade  for 
this  purpose,  but  the  new  system  is  as  yet  too  little  matured  (to  say 
nothing  of  the  confusion  arising  from  the  partial  repeal  of  many  recent 
enactments)  to  justify  more  in  this  place  than  a  reference  to  the  Act  itself 
in  the  Appendix. 

3.  By  the  ancient  marine  ordinances,  if  a  mariner  falls  sick  during  a 
voyage,  or  is  hurt  in  the  performance  of  his  duty,  he  is  to  be  cured  at 
the  expense  of  the  ship,  but  not  if  he  receives  an  injury  in  the  pursuit 
of  his  own  private  con;)ems  (p).  Similar  provisions  We  bee^  made 
by  ^rftwAlemslation  in  favour  of  merchant  seamen  (^  Every  foreign- 
going  ship  having  a  hundred  persons  on  board,  and  every  ship  the 
voyage  of  which  shall,  under  the  Passenger  Act  (r),  exceed  twelve 
weeks,  with  fifly  persons  on  board,  must,  under  a  penalty  upon  the 

*  owner  in  de&mt  of  lOOL  for  every  voyage,  carry,  as  one  of  her  comple- 

"  '  (  ■ 

(k)  4&5  Wm.4,c.52,8.9.  18;  oftheHanse  Towns,  art  89,  &c.    See 

u)  Sec.  11.  Cl^rac  on  the  laws  of  Oleron. 

(m)  Sec.  27.  (g)  6  A  6  Wm.  4,  c.  19,  s.  18;  7  &  8 

(»)  14  &  15  TicL  c.  102.  Vict.  c.  112,  s.  18 ;  17  &  18  Vict,  c  104, 

(o)  Sees.  27,  28—36, 51—66.  s.  228. 

(jp)  Laws  of  Oleron,  art.  6;  of  Wisbuy,  art.  (r)  6  &  6  Vict  c.  107. 

l2 
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*  menty  a  physician,  surgeon,  or  apothecary,  duly  authorized  by  law  to 
practise  («). 

A  sufficient  supply  of  medicines  and  medicaments  suitable  to  acci- 
dents and  diseases  arising  on  sea  voyages  must  be  kept  constantly  on 
board  any  ship  navigating  between  the  United  Kingaom  and  foreign 

I)arts  (t)^  under  a  penalty  upon  the  master  or  owner  of  20L  Lime  or 
emon  juice,  sugar,  and  vinegar  are,  under  a  penalty  of  20f,,  to  be  kept 
on  board,  and  served  out  to  the  crew  of  every  ship,  except  those  bound  to 
Ev/ropean  ports,  or  ports  in  the  Mediterranean  Sea^  at  prescribed 
rates  and  intervals,  after  they  have  been  consuming  salt  provisions  for 
ten  days,  imder  a  penalty  upon  the  master  of  5Z.  {u\  Any  person  who 
supplies  medicines,  medicaments,  lime  or  lemon  juice  of  bad  quality  for 
the  use  of  any  ship  shall  be  liable  to  apenalty  of  20L  {x).  On  complaint 
of  any  three  of  the  crew  to  any  officer  in  command  of  any  of  her 
Majesty's  ships,  or  any  British  consular  officer,  or  any  shipping  master, 
or  chief  officer  of  Customs,  such  officers  may  cause  a  survey  to  be  held 
on  the  provisions  and  water  supplied  for  the  ship's  use ;  and  if,  after 
their  bad  quality,  unfitness  for  use,  or  insufficiency,  is  signified  in 
writing  by  the  surveying  officer  to  the  master  of  the  ship,  he  continues 
to  use  them,  or  neglects  to  supply  others,  he  is  liable  to  a  penalty  of 
20/.,  and  the  result  of  such  survey  is  to  be  entered  by  the  surveyors 
on  the  official  log,  and  a  report  thereof  made  to  the  Board  of  Trade, 
And  the  owner  is  liable  to  an  action  by  the  seamen  to  recover  a  com- 
pensation for  any  damage  they  may  have  sustained  by  reason  of  the 
msufficiency  of  medicines  or  provisions  (y). 

The  Board  of  Trade  is  now  charged  with  the  duty  of  issuing  a  scale 
of  medicines,  which  was  imposed  by  the  7  &  8  Vict,  c  112,  on 
the  Lord  High  Admiral,  or  the  commissioners  for  executing  his  office: 
it  and  the  Local  Marine  Boards  are  empowered  to  appoint  inspectors, 
who  are  to  see  that  ships  are  properly  supplied  before  they  are  per^ 
mitted  to  sail.  And  the  Board  is  also  empowered  to  sanction  substi- 
tutes for  lime  and  lemon  juice,  and  in  the  case  of  ships  bound  to  any  port 
on  the  eastern  coast  of  North  America^  or  to  the  islands  or  places  of 
the  Atlantic  Ocean  north  of  the  35th  degree  of  north  latitude,  to  dis- 
pense with  the  supply  of  lime  or  lemon  juice,  sugar,  and  vinegar  (z). 

4.  No  person,  not  being  the  owner,  master,  or  mate  of  the  ship,  or 
bond,  fide  servant  in  constant  employ  of  the  owner,  or  a  shipping 
master,  may  under  a  penalty  of  20/.  for  each  seaman  or  apprentice, 
engage  or  supply  any  seaman  or  apprentice  to  be  entered  on  board  any 
ship  in  the  United  Kingdom,  unless  he  is  licensed  to  do  so  by  the 
Board  of  Trade.  The  Tike  penalty  is,  in  addition,  if  licensed,  to  the 
forfeiture  of  his  license,  enacted  against  any  person  who  employs  any 
unlicensed  person,  other  than  such  as  are  above  excepted,  to  engage 
or  supply  any  seaman  or  apprentice,  or  who  knowingly  receives  on 

*  boara  any  seaman  orapprentice  contrary  to  theprovisions.  of  thisAct(a^. 


17  A  18  Vict.  c.  104,  8.  280. 
Sec  224. 
Ibid. 
{x)  Sec  227. 


(y)  Cooch  f>.  Steel,  W.  R.  2,  Q.  B.  170. 
(z)  Sec.  224. 
(a)  Sec.  147. 


CHAP,  tl]  Protection  of  Merchant  Seamen.  149 

*  And  any  person  who  demands  or  receives,  directly  or  indirectly,  from 
any  seaman,  or  apprentice,  or  person  seeking  employment  as  such,  any 
other  remuneration  than  the  fees  authorized  by  tne  Act  for  providing 
him  with  employment,  is  liable  to  a  penalty  of  5i  (b). 

Every  person  not  being  in  her  Majesty's  service,  or  duly  authorized  by 
law,  who  goes  on  board  any  ship  about  to  arrive  at  her  place  of  dis- 
charge without  the  permission  of  the  master,  is  liable  to  a  penalty  of 
20L,  and  may  be  taken  into  custody  by  the  master  and  delivered  to  a 
constable  to  oe  taken  before  a  magistrate  (o^. 

A  p^ialtT  of  51.  is  also  imposed  on  any  one  who,  on  board  any^ 
merchant  ship,  within  twenty-four  hours  after  her  arrival  in  •port, 
solicits  any  seaman  to  lodge  in  the  house  of  any  lodging-house  keeper, 
or  who  takes  out  of  the  ship,  without  the  personal  direction  of  the  sea- 
man and  the  leave  of  the  master,  any  effects  belonging  to  a  seaman  (d) ; 
and  any  person  who  demands  or  receives  payment  from  any  seaman  or 
apprentice  for  a  longer  period  than  his  actual  board  and  residence,  or 
who  does  not  return  on  demand  any  of  his  money,  documents,  or  effects, 
or  their  value,  after  deducting  what  is  due  for  board  and  lodging,  or 
absconds  therewith,  is  liable  to  a  penalty  not  exceeding  10^  above  the 
value  of  the  property  after  this  deduction  (e). 

The  Act  also  contains  provisions  for  ensuring  suitable  accommodation 
for  seamen  by  a  proper  construction,  caulking,  and  ventilation  of  the 

E laces  occupied  by  tnem  in  the  ship,  and  an  adequate  allowance  for  the 
erth  of  each  man.  Compliance  with  these  provisions  is  enforced  by 
a  p^ialty  upon  the  owner  failing  to  observe  tnem  of  20Z.,  and  a  penalty 
upon  the  master  of  lOL,  if  the  place  in  the  ship  appropriated  to  the 
seamen  is  not  kept  free  from  goods  and  stores  (f).  And  the  master  is 
bound,  under  a  penalty  of  loZ,  to  allow  any  seaman  or  apprentice  to  go 
ashore,  or  send  him  ashore  in  proper  custody,  who  states  his  desire  to 
make  a  complaint  to  a  justice  of  the  peace>  consular  officer,  or  naval 
officerin  command  of  any  of  her  Majesty's  sliips,  against  the  master  or  any 
of  the  crew  (jg).  No  wages  due  or  accruing  to  any  seaman  or  apprentice 
are  subject  to  attachment  or  arrestment  from  any  Court ;  and  every 
payment  of  wages  shall  be  valid,  notwithstanding  any  sale  or  assign- 
ment of,  or  attachment,  incumbrance,  or  arrestment  on  them^^. 
No  assignment  or  sale  of  wages,  or  of  salvage,  prior  to  the  accruing 
thereof,  is  binding  on  the  party  making  the  same ;  and  no  power  of 
attorney,  or  authority  for  tne  receipt  of  wages  or  salvage,  is  irrevo- 
cable (i).  Nor  is  any  debt  exceeding  5«.  in  amount  by  any  seaman, 
after  ne  has  engaged  to  serve,  recoverable  until  the  agreed  service 
is  concluded  (k). 

5.  As  to  the  offences  of  abandoning  seamen,  or  discharging  them 
abroad ;  of  wrongfully  putting  them  on  shore,  or  leaving  them  oehind 
on  shore,  or  at  sea,  without  the  sanction  of  ihe  British  authorities  or 
representatives  (i),  the  reader  is  referred  to  the  clauses  of  the  Act  of 
Parliament 

*  Provisions  will  there  also  be  found  respecting  the  payment  of  wages 

(b)  Sec.  148.        (d)  Sec.  23a  (/)  Sec.  281.       (k)  Sec.  233.      (k)  Sec.  234. 

(c)  Sec.  237.         (e)  Sees,  235,  236.      (^)  Sec.  232.        (»)  Ibid.  (Q  S«c.  207,  208. 
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*  to  seamen  lawfully  left  behind  (m) ;  for  the  recovery  of  the  expenses 
incurred  by  British  governors,  consuls,  or  merchants,  in  the  subsistence 
of  seamen  and  apprentices,  shipwrecked,  discharged,  or  left  behind,  in 
foreign  ports,  and  for  their  conveyance  home  in  ships  bound  for  Great 
Britain  (n). 

The  "  General  Register  and  Record  Office  of  Seamen,"  established 
in  the  port  of  London^  is  under  the  control  of  the  Board  of  Trade, 
which  is  empowered  ^to  appoint  and  remove  the  registrar-general,  his 
clerks  and  assistants ;  to  regulate  their  salaries,  and  direct  that  the 
business  of  the  register  office  at  the  outports  may  be  done  at  the 
shipping  office,  or  at  the  Custom-house  of  such  outports,  by  a  shipping 
master,  or  officer  of  Customs  appointed  by  it(^o).  The  registrar- 
general  is  to  keep  a  register  of  all  persons  who  serve  in  ships  subject  to 
me  provisions  of  the  Act  (p).  To  enable  him  to  do  so,  the  master  of  every 
foreign-going  ship  of  which  the  crew  is  discharged  in  the  United 
Kingdom,  and  of  every  home-trade  ship,  must  make  out  a  list,  in  a 
form  sanctioned  by  the  Board  of  Trade,  stating  the  number  and  date 
of  the  ship's  register,  and  her  registered  tonnage ;  the  length  and  nature 
of  the  voyage  or  employment ;  the  names,  ages,  places  or  birth,  quali- 
ties on  board  last  ship  or  employments  of  all  the  crew,  including 
master  and  apprentices,  and  the  dates  and  times  of  their  joining  the 
ship ;  the  names  of  those  who  have  died  or  ceased  to  belong  to  the  ship, 
or  who  have  been  maimed  or  hurt,  with  the  times,  places,  causes,  and 
circumstances  thereof;  the  wages  due  to,  and  the  clothes  and  effects 
belonging  to  those  who  have  died,  and  the  mode  in  which  they  have 
been  aeaJt  with,  and  for  what  money  sold  ;  the  name,  age,  and  sex  of 
any  person,  not  being  one  of  the  crew,  who  dies  on  board,  with  the 
date  and  cause  thereof;  every  birth  which  happens  on  board,  with  the 
date  thereof,  the  sex  of  the  infant  and  names  of  the  parents ;  every 
marriage,  with  the  date  thereof,  and  the  names  and  ages  oi  the  parties (jl 

These  lists  are  required,  under  a  penalty  of  5Z.  upon  the  master  m 
the  case  of  a  home-trade  ship,  to  be  d!elivered  half-yearly  to  a  shipping 
master ;  and  in  case  of  a  foreign-going  ship,  within  forty-eight  hours 
after  the  ship's  arrival  at  her  final  port  of  destination  in  the  United 
Kingdom,  or  upon  the  discharge  of  the  crew,  whichever  first  happens, 
to  the  shipping  master  before  whom  the  crew  is  discharged ;  ana  such 
shipping  m^ter  shall  grant  certificates  of  such  deUvery,  without  the 
production  of  which  no  officer  of  Customs  shall  clear  inwards  any  foreign- 
going  ship,  or  grant  clearance  or  transire  to  any  home-trade  ship,  but 
may  detain  them  until  such  certificates  are  produced  (r). 

The  master  or  owner  of  any  ship  which  by  transfer  or  change  of 
emplovment  ceases  to  be  a  foreign-going  or  a  home-trade  ship,  and  of 
any  ship  which  is  lost  or  abandoned,  is  required,  under  penidties,  to 
transmit  or  deliver  such  lists  to  the  shipping  master  of  the  port  to  wbich 
the  ship  has  belonged  («).  After  these  lists  have  been  kept  by  the 
shipping  masters  for  sucn  time  as  may  be  necessary  for  the  settle- 
*  ment  of  any  business,  or  any  other  proper  purpose,  they  are  to  be 

*  

(m)  Sec.  209.  (o)  Sec  271.  (q)  Sec  273.  (#)  Sec  276. 

(n)  Sec.  211.  (p)  Sec  272.  (r)  Sees.  274, 276. 
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^forwarded  to  the  registrar-general  to  be  bjhim  recorded  and  preserved. 
He  is  to  allow  any  person  to  inspect  them  on  payment  of  a  moderate 
fee^  prodace  them  when  reqoired  for  purposes  of  evidence,  and  grant 
certified  copies  of  them,  which  are  to  have  the  same  effect  in  evidence 
as  the  orimnals  (t).  The  collector  and  comptroller  of  Customs  at  every 
port  in  the  United  Kingdom  is  reqnirea  to  send  half-yearly  to  the 
remstrar-general  of  seamen  a  list  of  ships  registered  there,  and  of 
ships  whose  registers  have  been  cancelled,  or  transferred  there,  since 
the  preceding  retnm(ti).  The  master  of  every  ship,  wherever  registered, 
except  ships  whose  business  for  the  time  being  is  to  carry  passengers, 
is  requimTwithin  fort^^ight  hours  after  her  arrival  at  any  foreign 

Sort,  or  port  of  a  Brttish  possession  at  which  she  remains  so  long,  to 
eliver  to  a  British  consular  officer,  or  officer  of  Customs,  the  agreement 
with  the  crew,  and  all  indentures  and  assignments  of  apprenticeship(^). 
Those  officers  are  to  keep  siich  documents  during  the  ship's  stay, 
endorse  on  the  agreement  the  neglect  of  any  required  forms  or  trans- 
gression of  existing  laws,  and  having  returned  the  documents  to  the 
master  within  a  reasonable  time  before  his  departure,  with  a  certificate 
endorsed  on  the  agreement  of  the  time  when  they  were  delivered 
and  returned,  to  transmit  a  copy  of  such  endorsement  of  neglect  or 
transgression,  with  the  fullest  inrormation  he  can  collect  respecting  it» 
to  the  registrar-general  of  seamen  (y).  Any  master  failing  so  to 
deliver  such  document,  shall  incur  for  every  such  default  a  penalty 
of  202.,  and  in  any  prosecution  for  such  penalty  it  shall  lie  upon  the 
master  either  to  produce  the  certificate  of  the  consular  officer  or  officer 
of  Customs  hereinbefore  required,  or  to  prove  that  he  duly  obtained 
*  the  same,  or  that  it  was  impracticable  for  him  so  to  do  (z), 

(0  See.  277.  (»)  Sec.  27a  (x)  Sec  279.  (y)  Ibid.  (s)  Ibid, 
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CHAPTER  VII. 

OF  PILOTS. 

(Sf.)  1.  Of  Pilots  generally. 

2,  Of  ike  General  BeguUUwne  of  the  17  <f  18  Viet,  c  104^  reepeeUng  PiUOage 

AMoriOee  emd  Pilotage. 
8.  Of  the  TrimUg  Soute  aitd  it$  Jtirisdieiiom. 
4.  Of  Oompulsorsf  PUotage. 
6.  What  VeeaeU  need  not  take  a  Pilot. 

6.  MiaceUaneoue, 

7.  Exemption  of  Ovmere  and  Matters  fi-om  LiahiUty  in  case  of  Loss  or  Damage. 

8.  Jurisdiction  of  Admiralty. 

9.  Pilotage  of  Foreign  8h^. 

1.  The  name  of  pilots  or  steersman,  is  applied  either  to  a  particular 
officer,  serving  on  board  a  ship  during  the  coarse  of  a  yojage,  and 
haying  the  charge  of  the  helm  and  of  uie  ship's  route ;  or  to  a  person 
taken  on  board  at  a  particular  place  for  the  purpose  of  conducting  a 
ship  through  a  river,  road,  or  cnannel,  or  from  or  into  a  port  The 
French  ordmance  contains  several  regulations  calculated  to  obtain  the 
necessary  skill  and  experience  in  persons  of  the  first  description  (a). 
In  this  country  there  is  no  particular  provision  relating  to  tnem,  and 
many  ships  are  navigated  without  an  officer  of  this  description,  the 
master  taking  upon  himself  the  charge  of  the  helm,  and  the  conduct  of 
the  vessel. 

Pilots  of  the  second  description  are  established  at  several  places  in 
this  country  by  ancient  charters  of  incorporation  (b);  and,  in  general, 
the  master  of  a  ship  engaged  in  foreign  trade  must  put  his  ship  under 
the  charge  of  such  a  pilot,  both  in  his  outward  and  homeward  voyage, 
within  t£e  limits  of  every  such  establishment  (c).  A  detailed  account 
of  these  establishments,  and  of  the  ports  to  which  they  relate,  would 
be  improper  in  a  general  treatise;  and  masters  of  vessels  may  easily 
acquamt  themselves  with  the  regulations  on  this  subject,  relating  to  the 
particular  navigation  in  which  mey  are  employed. 


(dS  Liy.  2,  tit.  4 :  Da  Filote. 

(b)  Pilotage  fixym  Dover,  Deal,  and  the 
Isle  of  Thanet,  up  the  riyen  Thames  and 
Medway,  was  regp^lated  by  statutes  8  Geo.  1, 
c  18,  7  Geo.  1,  c.  21,  and  48  Geo.  8,  c.  152, 
reyiyed  and  continued  by  47  Geo.  8,  stat.  2, 
c.  71,  and  48  Geo.  3,  c  104,  P.  L.  &  P. 
Pilotage  down  the  Thames,  and  through  the 
North  Channel,  to  or  by  Orfordness,  and 
round  the  Long-sandheaa  into  the  Downs, 
and  down  the  &uth  Channel  into  the  Downs, 


and  from  or  by  Orfordness  up  the  North 
Channel,  and  the  Thames  and  Medway,  by 

5  Geo.  2^  c  20.  Pilotage  into  and  out  of 
the  port  of  Liyerpool  is  reg^ulated  by 
87 Geo.  8,  c.  78,  and  5  Geo.  4,  o.  78;  and 
the  port  of  Hull,  by  89  &  40  Geo.  78,  c.  10, 
P.L.&P. 

(c)  Law  V.  HoUingsworth,  7  Term  B^. 
E.  B.  160;  52  Geo.  8,  c  89, s.  59.  Phillips 
V.  Headlam,  2  B.  &  Ad.  880.    The  William, 

6  Bob.  816. 
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*  2.  By  the  17  &  18  Vict  c.  104,  it  is  provided,  that  every 
{ulotage  authority  within  the  United  £jngdom(^)  shall  retain  the 
powers  and  jurisdiction  which  it  now  lawftdly  possesses,  so  &r  as 
the  same  are  consistent  with  the  provisions  of  that  Act  (ey  It  shall 
have  power  also,  by  bye-laws  made  with  the  consent  of  her 
MsAQBltj  in  ConncU,  to  exempt  the  masters  of  ships  from  being  com- 
pelled to  employ  qnalified  pilots,  on  sach  terms  and  conditions  as  may 
luppear  desirable  to  it  (/)— to  determine  from  time  to  time  within  itd 
districts  the  qualifications  to  be  required  of  persons  applving  to  be 
licensed  as  pilots — ^to  make  regulations  as  to  the  licensing  of  pilot  boats 
and  ships,  and  companies  for  their  support — to  make  regulations  for  the 
good  government  and  conduct  of  pilots  licensed  by  it,  the  effective 
performance  by  them  of  their  duty,  and  the  terms  and  conditions  on 
which  licenses  to  pilots  and  apprentices,  and  pilotage  certificates  to 
masters  and  mates,  may  be  granted,  withdrawn,  or  suspended — to  fix, 
alter  and  reduce  the  rates  of  pilotage — ^to  make  arrangements  with  any 
other  pilotage  authority  for  altennf  ,  extending,  or  restricting  their 
respective  limits,  for  the  purpose  of  racQitatiiig  navigation,  or  rraudng 
the  rates  on  shipping— to  establish,  either  alone  or  in  conjunctiim  witn 
other  pilotajge  authorities,  frmds  for  the  relief  of  superannuated'  or 
infirm  qualified  falots,  or  of  their  wives,  widows,  and  children — and  to 
repeal  or  alter  any  bye*-laws  made  in  exercise  of  the  above  powers,  and 
make  a  new  one  in  Ueu  thereof,  notwithstanding  any  Act  of  Parliament, 
*  rule,  law,  or  custom  to  the  contrary  {gy 

"Eyery  such  new  bye-law  must,  before  it  is  submitted  to  her  Miyesty 
in  Council  for  her  assent,  be  published  in  such  manner  as  the  Board  of 
Trade  shall  prescribe ;  every  order  in  council  relating  to  it  shall  be 
laid,  as  soon  as  possible  after  the*  making  thereof,  before  both  Houses  of 
Parliament ;  and  if  the  majority  (^  qualified  pUots  at  any  port,  or  the 
Local  Marine  Board,  or  if  there  be  no  Local  Marine  Board,  not  less 
than  six  masters,  owners,  or  insurers  of  ships,  consider  themselves 
aggrieved  bv  any  bye-law  or  reffuktion  made  under  some  authoritv 
o^r  than  the  provisions  of  the  Act,  the  Board  of  Trade  is  authorized, 
on  their  ajqpeal  to  it,  to  revoke  or  dter  such  bye-law  or  regulation,  in 
such  manner  as  may  appear  to  it  just  and  expedient  (h). 

Every  pilotage  autnoritv  is  required,  under  nam  of  having  its 
jurisdiction  transferred  to  the  Trinity  House,  to  deliv^  periodicafly  to 
the  Board  of  Trade  returns  of  all  bye-laws,  regulations,  and  orders 
relating  to  pilots,  in  force  within  its  jurisdiction ;  of  the  names  and 
aces  ofall  pilots  and  apprentices  licensed  by  it,  or  acting  without  license ; 
of  the  service  for  which  each  pilot  or  apprentice  is  licensed ;  the  rates 
of  pilotage  for  the  time  being  in  force,  and  the  total  amount  received 
for  pilota£;e ;  and  the  receipt  and  expenditure  of  all  monies  received  by 
or  on  bd^  of  <mch  atXrity,  or^v  BaWmmissioners  appointea 
by  them ;  and  these  returns  are  to  be  laid  without  delay  before  both 
Houses  of  Parliament  (%)• 

The  master  or  mate  of  any  ship  may  apply  to  any  pilotage  authority 
to  be  examined  as  to  his  capacity  to  pilot  such  snip,  or  other  ships 

(d)  Sec.  380.  (/)  Sec  832.  (h)  Sees.  834-336. 

(0)  Sec  88L  (>)  Sec  833.  (t)  Sees.  837—340. 
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belonging  to  the  same  owner^  within  its  district;  and  if  upon 
examination  he  be  found  competent,  such  authority  shall  grant 
him  a  certificate,  which  shall  enable  him  to  pilot  such  ship  or  ships 
within  the  limits  therein  described,  without  incurring  any  penalties 
for  not  employing  a  qualified  pilot ;  and  if,  upon  complaint  to  the  Board 
of  Trade,  it  appears  that  such  authority  has  refused  to  examine  the 
applicant,  or  improperly  withheld  or  withdrawn  a  certificate,  the 
Board  may  direct  an  examination  of  the  person  aggrieved,  and  if  found 
competent,  grant  him  a  certificate  (A;). 

Tne  certificate  of  any  master  or  mate  may  be  withdrawn  by  the 
Board  of  Trade,  or  any  pilotage  authority,  if  he  is  guilty  of  mis- 
conduct, or  shows  himself  mcompetent  to  pilot  the  ship  {ly 

Eor  the  provisions  respecting  the  characteristics  of  piloj;  boats  and 
of  their  flags  (m),  pilot  licenses  (n),  and  their  production  to  the  person 
employing  a  pilot,  or  to  whom  his  services  are  tendered,  on  request, 
and  the  general  rights,  privileges,  and  remuneration  of  pilots,  of 
owners,  masters,  and  such  consignees  or  agents,  who  have  paid  or 
made  themselves  liable  to  pay  any  other  charge  in  respect  of  the  ship, 
the  reader  is  referred  to  the  Act  of  Parliament  (o). 

A  qualified  pilot  may  supersede  an  unqualifiea  pilot,  and  a  penalty 
of  50t  is  incurred  by  the  latter,  if  he  continues  in  charge  of  a  ship 
after  a  qualified  pilot  has  offered  to  take  charge  of  her,  or  uses  a  license 
to  which  he  is  not  entitled  {p).  But  an  unqualified  pilot  may,  without 
subjecting  himself  to  any  penalty,  take  charge  of  a  ship,   when  no 

JuaJified  pilot  has  offered  to  take  charge  of  her,  or  where  a  ship  is  in 
istress  or  difficulty,  or  for  the  purpose  of  changing  her  moorings^in 
port,  or  taking  her  in  or  out  of  dock,  where  such  act  msLV  be  done 
without  infringing  the  regulations  of  the  port,  or  the  lawful  orders  of 
the  harbour-master  {q).  A  qualified  pilot  on  board  any  boat  or  ship 
leading  another  ship  which  cannot  oe  boarded,  is  entitled  to  ftdl 
pilotage  for  the  distance  run  (r). 

A  refusal,  on  the  request  of  any  qualified  pilot,  to  declare  the 
draught  of  water  of  any  ship,  or  being  privy  to  a  false  declaration 
thereof,  subjects  the  master  to  a  penalty  of  double  the  amount  of 
pilotage  wmch  would  have  been  payable.  And  if  any  master,  or 
other  person  interested  in  a  ship,  makes,  or  is  privy  to  any  other 
person  making,  any  fraudulent  alteration  in  the  marKs  on  the  stem 
or  stem-post  of  such  ship  denoting  her  draught  of  water,  the  offender 
is  liable  to  a  penalty  of  500L  (s). 

If  any  pilot,  when  in  charge  of  a  ship,  by  wilful  breach  or  neglect  of 
duty,  or  drunkenness,  does  any  act  tenoing  to  the  immediate  loss, 


a)  Sees.  840—342. 

(0  Sec.  344. 

(m)  SecB.  345—348.  - 

(ft)  Sec.  349. 

\o)  Sec.  356—868. 

(p)  Sec.  860,  861.  But  the  master  is 
at  noert^  to  emidoy  steam  or  other  bond 
fide  movmg  power ;  and  although  the  aelec- 
taon  of  the  ship's  course  may  necessarily 
deyolve  npon  tne  person  applying  such 
power,  he  has  been  held  not  liiu>ie»  though 


unqualified,  to  the  penalty  enacted  by  sec.  70 
of  8  6^.  4,  c  125,  andnot  aperson  "having 
the  charge  or  conduct  of  the  ship  **  within 
the  meaninffof  that  section.  Beilbyv.Scott, 
7  Mees.  &  W.  98. 

(tj)  Sec  862.  Bex  v.  Lamb,  5  Term 
Bep.  76.  Bex  v.  Neale,  8  Term  Bep.  241. 
And  as  to  what  is  a  change  of  mooring, 
Mcintosh  «.  Slade,  7  B.  &  C.  667. 

S  Sec.  856. 
Sec  869. 
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destmction,  or  serious  damage  of  sach  ship,  or  to  endanger  the  life  or 
limb  of  any  person  on  boards  or  omits  to  ao  anj  lawfiil  act,  proper  and 
requisite  to  be  done  for  the  prevention  of  such  misfortunes,  he  is  guilty 
of  a  misdemeanor,  and  liable  to  suspension  or  dismissal  {t\ 

3.  The  most  important  of  these  pilotage  authorities  is  the  corporation 
of  the  Trinity  House,  Deptford  J^roruL 

With  respect  to  the  puota^  up  the  rivers  Thames  and  Medway^  it 
was  enactea  that  it  should  be  lawful  for  the  Lord  Warden  of  the 
Cinque  Ports  and  Constable  of  Dover  Castle,  or  his  lieutenant,  to 
appoint  and  license  fit  and  competent  persons,  duly  skilled  as  pilots,  for 
the  purpose  of  conducting  all  ships  and  vessels  pissing  from  or  by 
Dungeness,  up  the  rivers  Thames  and  Medwayy  to  jLondon  Bridge  and 
Rochester  Bridge,  and  their  channels,  creeks,  and  docks ;  and  from  the 
south  buoy  of  the  Brake,  to  the  westward,  as  far  as  the  west  end  of 
the  Owers ;  and  that  within  those  limits  such  vessels  should  be  con- 
ducted and  piloted  by  such  pilots,  and  by  no  others  (u). 

But  the  16  &  17  Vict  c  129,  (still,  as  respects  some  of  its  sections,  in 
force)  (jr),  after  reciting  that  it  is  expedient  that  the  right  of  piloting 
ships  outwards  from  the  port  of  London  and  inwards  to  the  same  port 
should  be  subject  to  uniform  authority  and  control,  provided  that  the 
Trinity  House  (the  jurisdiction  of  which,  as  respects  the  licensing  of 
pilots,  had  before  been  confined  to  the  TTuzmes  and  Medway,  and  their 
channels,  creeks,  and  docks,  between  Orfordness  and  London  Bridge, 
and  from  London  Bridge  to  the  Downs,  and  from  the  Downs  westward 
as  far  as  the  Isle  of  Wight,  and  in  tlie  English  Channel  from  the  Isle 
of  Wight  up  to  London  Bridge)  might  license  pilots  for  the  passage 
from  Dunaeness  inwards  as  well  as  outwards ;  that  the  existing  Trinity 
House  pilots  might  pilot  ships  inwards  within  the  limits  of  their 
licenses ;  that  the  existing  Cinque  Port  pilots  should  be  subject  to  the 
same  rules  as  the  Trinity  House  pilots,  and  should  be  authorized  to 
pilot  vessels  inwards  or  outwards  in  the  Umits  for  which  they  were  then 
iicensed(y). 

The  Trinity  House  may,  in  the  exercise  of  the  general  power  given 
to  pilotage  authorities,  alter  such  of  the  provisions  of  the  new  Act  as 
are  expressed  therein  to  be  subject  to  alteration,  in  the  same  manner  as 
they  might  have  altered  the  same  if  they  had  been  contained  in  any 
previous  Act  of  Parliament  (-?). 

The  Trinity  House  is  empowered  (as  are  also  the  Trinity  Houses  of 
Hull  and  Newcastle)  (a)  to  appoint  fi«li^commissioners  for  the  exami-  yi  *J^rA 
nation  of  pilots,  in  idl  districts  in  which  they  have  been  used  to  make 
such  appomtments,  and,  with  the  consent  of  ner  Majesty  in  Council  ^as 
respects  the  Trinity  House,  for  other  districts  in  which  no  particular 
provision  is  made  by  Act  of  Parliament  or  charter  for  the  appointment 
of  pilots,  or  as  respects  the  Hull  and  Newcastle  Trinity  Houses  for 
other  places  within  their  jurisdiction  (ft). 

(f)  Sec.  66.  into  operation,  was  repealed  by  this  latter 

lu)  6  Geo.  4,  c  126,  s.  14.  statute. 

(x)  The  act,  except  sections  3,  4,  6,  8, 10,  (y)  16  &  17  Vict.  c.  129,  sees.  2—6. 

and  so  mnch  of  section  9  as  rdates  to  the  (z)  17  &  18  Vict.  c.  104,  soc  868. 

recovery  of  pilotage  rates  by  Cinque  Port  {a)  Sec.  387. 

pilots  before  the  17  &  18  Vict.  c.  120  came  (b)  Sec.  369. 
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The  limits  for  which  the  Trinity  House  is  empowered  to  license, 
pilots  are  the  London  district,  comprising  the  Thames  and  Medway  as 
nigh  as  London  and  Rochester  Bridges,  and  all  the  seas  and  channels 
leading  thereto  or  therefrom,  as  far  as  Orfordness  to  the  north,  and 
JDungeness  to  the  south ;  the  English  Channel  district  between  Dunge- 
ness  and  the  Isle  of  Wight;  and  the  Trinity  outport  districts,  com- 
prising any  pilotage  district  for  the  appointment  of  pilots  within  which 
no  particular  provision  is  made  by  charter  or  Act  of  Parliar- 
ment(c). 

No  pilot  shall  be  hereafter  licensed  to  conduct  ships  both  above  and 
below  Gravesend{d). 

Notice  of  the  names  and  abodes,  and  of  the  limits  of  the  licenses  of 
all  pilots  licensed  by  the  Tiinity  House,  are  to  be  fixed  up  at  its  house 
in  London,  and  copies  thereof  transmitted  to  the  commissioner  of 
Customs  in  London  and  the  outports,  to  be  posted  up  by  them  at  their 
respective  Custom-houses  (e). 

Every  Trinity  House  puot  shall  execute  on  his  appointment  a  bond 
for  lOOl,  conditioned  for  the  due  observance  on  his  part  of  the  regu- 
lations and  bye-laws  of  the  Trinity  House ;  and  no  qualified  pilot,  wno 
has  executed  such  bond,  shall  be  liable  for  neglect  or  want  of  skill 
beyond  its  penalty  and  the  amount  of  pilotage  payable  to  him  in 
respect  of  the  voyage  for  which  he  is  engaged  (/ ). 

The  Trinity  House  has  power  to  revoke  or  suspend  the  license  of 
any  pilot  appointed  by  it(^).  Such  licenses  contmue  only  in  force 
until  the  31st  day  of  Janxiary  in  the  year  next  after  their  date, 
but  may  then  be  renewed  by  endorsement  under  the  hand  of  the 
secretary  of  the  Trinity  House,  or  other  person  appointed  by  them  for 
that  purpose  (A). 

4.  With  respect  to  compulsory  pilotage,  it  and  all  exemptions  from  it 
are  to  continue  in  districts  in  which  they  obtained  before  the  passing 
of  the  Act ;  and  masters  of  unexempted  ships  piloting  their  ships  with- 
out a  pilotage  certificate,  or  employing  an  imqualified  person  to  pilot 
them  after  a  qualified  pilot  has  offered  to  take  char^  of  such  ship,  or 
made  a  signal  for  that  purpose,  incur  a  penalty  of  double  the  amount 
of  pilotage  demandable  for  the  conduct  of  such  ship  ({)• 

The  master  of  every  ship  carrying  passengers  between  any  place 
situate  in  the  United  Kingdom  or  the  islaims  of  Guernsey y  Jersey, 
Sark,  AJdemey,  and  Man,  miless  he  or  his  mate  has  a  pilotage  certifi- 
cate or  a  cefUficate  from  the  Board  of  Trade,  must,  within  the  limits  of 
any  district  for  which  licenses  are  granted  by  any  pilotage  authority. 


Sec.  370. 

Ibid. 

[e)  Sec.  871. 

')  Sees.  862,  363. 

i)  Sec.  875. 

%  Sec.  874. 

\t)  Sec.  858.  It  was  decided  under  the 
former  statutes^  that  in  order  to  subject  the 
master  to  a  penalty  for  continuing  an  un- 
licensed pilot,  after  a  pilot  duly  licensed  and 
qualified  offers  to  take  charge  of  the  ship,  it 


must  appear  that  such  offer  was  made  to  or 
in  the  presence  of  the  master.  Peake  {(jm 
tam)  V,  Carrington,  2  B.  &  B.  899,  and 

5  B.  M.  176;   and  see  Reg.  o.  Chaney, 

6  DowL  281 ;  Chaney  tj.  Payne,  1 Q.  B.  712. 
"  I  presume,  however,"  says  the  auUior,  (5th 
edition,  p.  156,)  "  that  if  the  master  should 
have  given  oraers  to  his  mate  or  other 
person  not  to  receive  a  pilot,  an  offer  to  such 
person  would  be  considered  as  an  offer  to 
the  master  himself." 
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employ  a  qualified  pibt,  and  is  liable  to  a  p^ialty  of  1002L  for  every 
ofii^ce  if  he  fails  so  to  do  (Jc). 

These  relations  are  wplicable  generally  within  the  limits  of  all 
pilotage  jurisdictions  (J),  Tne  pilotage  distncts  of  the  Trinity  Honse, 
within  which  the  employment  of  pilots  is  compulsory^  are  the  London 
district,  and  the  Trinity  outport  districts;  and  any  master  without 
certificate  piloting  his  own  snip,  or  employing  an  unqualified  person 
a^r  offer  to  take  chai^  or  signal  made  by  a  qualified  pilot,  is  liable, 
in  addition  to  the  p^ialty  befere  specified,  to  an  additional  penalty, 
(a  certificate  having  been  obtained  from  the  Trinity  House  authorizing 
the  prosecutor  to  proceed  for  it,)  not  exceeding  5^,  for  every  fifty  tons 
burden  of  the  ship  (my 

A  sufficient  number  of  qualified  pilots  is  always,  by  night  and  by 
day,  to  be  ready  to  take  charge  of  vessels  cominxr  from  the  westward 
^D^mes,,  i^confonoity  to^such  regalations  »  the  Trinity  House 
may  thmk  right  to  promulgate  (n). 

A  forfeit  to  the  Trinity  House  of  double  the  sum  which  would  have 
been  demandable  for  the  pilotage  is  to  be  paid  by  the  person  in  command 
of  a  ship  coming  from  the  westward,  and  bound  to  any  place  in  the 
Thames  or  Medway^  who,  not  having  a  duly  qualified  pUot  on  board, 
and  not  being  exempt  from  compulsory  pilotage,  shall  not,  on  the  arrival 
of  his  vessel  off  Ihtngeneas,  and  until  she  shall  have  passed  the  south 
buoy  of  the  Brake  and  a  line  drawn  from  Sandawn  Castle  to  the  said 
buoy,  or  until  a  duly  qualified  pilot  has  come  on  board,  display  the 
usual  signal  for  a  pilot ;  and  who,  if  any  duly  qualified  pilot  shiul  be 
within  hail,  or  approach  him  withui  half  a  mile,  with  the  proper  distin- 
guishing flag  flymg  in  his  vessel  or  boat,  shiJl  not  by  all  practicable 
means  facilitate  such  pilot's  getting  on  board,  and  give  the  charge  of 
pilotmg  the  vessel  to  nim  (o\ 

5.  Ships,  when  not  canning  passengers,  employed  in  the  coasting 
trade  of  tne  United  Kingdom,  snips  of  not  more  than  sixty  tons  burden, 
or  trading  to  Boulogney  or  any  place  in  Europe  north  of  Boulogne,  or 
from  Cruermet/f  Jersey ^  Aldemeyy  Sarky  or  Man,  or  navigating  wi^in 
the  limits  of  die  port  to  which  they  belong,  or  passing  through  the 
limits  of  any  pilotage  district  on  their  voyages  oetween  two  places 
both  situate  out  of  such  limits,  and  not  being  bound  to  any  place  within 
such  limits  or  anchoring  therein,  are  exempt  in  the  London  district 
and  the  Trinity  outport  district  from  compulsory  pilotage  (p). 

6.  For  the  offences  of  pilots,  and  the  penalties  incurred  by  them  for 
such  offences  (q) — the  liaDiHty  for  pilotage  of  consignees  or  agents  of 
ships,  who  have  paid  or  made  themselves  liable  to  pay  any  other  charge(r) 


(k)  Sees.  854^  355. 

m  Sees.  858—356. 

im)  Sees.  370,  376. 

in)  Sec  377. 

(o)  See.  378.  It  was  decided  by  the 
Court  of  Common  Fleas,  on  the  11th  section 
of  the  52  Geo.  3,  corresponding  to  this, 
that  the  penalties  for  not  taking  a  julot  on 
board  as  soon  as  the  vessel  passes  Dongeness, 
are  to  be  ascertained  by  the  voyage  which 
she  is  about  to  perform,  and  which  the  act 


directs  she  shall  not  perform  without  a  pilot ; 
if,  therefinre,.  the  vessel  be  bound  for  the 
river,  the  penalties  imposed  are  not  on  the 
pilotage  dae  from  Dongeness  to  the  Downs, 
bat  on  that  which  wonld  be  doe  on  the 
ship's  arrival  at  her  ultimate  place  of  desti- 
nation in  the  river.  Maduev.  Tiandon, 
6  Taunt.  256, 1  Marsh.  585. 

p)  Sec  379. 

J)  Sec  865. 

(r)  Sec.  363. 
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on  account  of  sach  sliips — ^the  rates  of  pilotage  payable  to  Trinity 
House  pilots  (s) — the  payment  to  the  collector  of  Customs  of  pilotage 
dae  from  foreign  ships  trading  to  and  from  the  port  of  Londofiy  and 
the  right  to  detain  snch  ships  imtil  the  pilota^  is  paid  (<)— the  settle- 
ment of  differences  between  the  master  and  the  qualified  pilot  of  any 
ship  trading  to  or  from  the  port  of  London  as  to  her  draught  of  water, 
by  which  the  rates  of  pilotage  are  regulated  (w)— and  the  T&iity  House 
pilot  fund  (4?),  the  reader  is  referred  to  the  statute. 

7.  No  owner  or  master  of  any  ship  shall  be  answerable  to  any  person 
whateyer  for  any  loss  or  damage  occasioned  by  the  fault  or  incapacity 
of  any  qualified  pilot  acting  in  charge  of  such  ship,  within  any  district 
where  the  employment  of  such  pilot  is  compulsory  by  law  (y).  By 
this  enactment  the  law,  after  much  variety  of  decision  {z),  is  finally 
settled  in  conformity  with  the  construction  put  upon  the  corresponding 
section  of  the  former  Act  by  Dr.  Luahirwtony  in  the  case  of  tne  Pro^ 
lector.  It  was  decided  by  mat  learned  Judge,  on  the  14th  and  58th 
sections  of  the  6  Geo.  4,  c   125,  that  the  exemption  from  liability 

Erovided  by  the  Act  was  limited  to  the  case  of  vessels  havifig  a  pilot  on 
oard  under  its  provisions,  and  where  a  damage  was  occasioned  solely 
and  entirely  tlirough  the  negh'gence,  incapacity,  or  misconduct  of  the 
pilot  on  board ;  that  the  owners  were  protected  in  those  cases  only  in 
which  the  pilot  was  the  sole  author  of  the  injury ;  that  the  onus  of 

S roving  him  to  have  been  so,  lay  upon  them ;  and  that  if  the  miscon- 
uct,  &C.,  of  the  master  or  crew  were  contributory  to  it,  the  owners 
continued  liable  (a).  This  decision  was  confirmed  in  a  later  case  by 
the  Judicial  Committee  of  Privy  Council  (b). 

Cases  may  arise  in  which  it  is  not  only  the  master's  right  but  his 
duty  to  resume  his  authority.  If  the  pilot  should  be  plainly  incompe- 
tent, through  intoxication  or  other  causes,  and  the  vessel  should  be 
endangered  by  his  mismanagement,  the  master  is  bound  to  interfere  (c\ 
It  is  a  settled  doctrine  of  the  Court  of  Admiralty  that  no  pilot  is 
bound  to  go  on  board  a  vessel  in  distress,  to  render  pilot  service,  for 


8 


Sec.  380.  '  chequer  on  sees.  63  &  72  of  the  6  Geo.  4, 

Sect.  881,  888.  c  124. 

Sec.  384.  (z)  Bennet   v.    Moita,    7   Taunt.  258; 

(x^  Sec.  385.  lUtchie  v.  Bousfield,  id.  309;  Carrothen  o. 

(v)  Sec.  888.  Where  it  appeared  that  a  Sydehotham,  4  M.  ^  S.  77;  Attorney  Qene- 
oomnon  had  been  cansed  by  t^e  awinging  ral  v.  Case,  8  Rice,  802. 
out  of  the  strught  line  of  the  last  of  three  (a)  The  Protector,  1  Wm.  Bob.  45 ;  and 
▼easels  towed  by  a  steamer,  but  that  the  see  the  Diana,  IWm.  Bob.  181;  SIkr^  v.  Ire- 
swinging  was  caosed  by  the  improper  steer-  monger,  1  Wm.  Bob.  181, 8.  C. ;  the  Maasa- 
ing  5  a  licensed  pilot  on  board,  it  was  held  chnsetts,  1  Wm.  Bob.  371.  If  the  evidence 
that  the  owners  were  exonerated. — The  as  to  the  negligence  or  want  of  oare  on  the 
Qipsy  King,  11  Jur.  867.  Where  a  fbreijpi  part  of  the  master  and  crew  be  not  dear,  or 
ship  was  moored  in  a  harbour,  and  a  British  be  nearly  balanced,  the  Court  will  incline  to 
ship,  having  a  licensed  pilot  on  board,  in  exonerate  the  owner. — The  George,  8  Wm. 
andioring  near,  ran  foul  of  her  and  caused  Bob.  386. 

damage,  it  was  held  that  some  bhime  being  (b)  ILunmondo.  Bogers,  7  Moore,  P.  C.  C. 

.impnUible  to  the  pilot,    there   not   being  p.  160. 

evidence  enough  to  fix  any  blame  on  the  (c)  The    Girokmo,    8  Hagg.    176;   the 

master  or  ihe  crew  of  ihe  British  ship,  her  Lochlibo,  8  Wm.  Bob.  821;  the  DiUce  of 

owners  were  exonerated. — The  Atlas,  5  Ecc  Manchester,   10  Jur.  868 ;    Hammond  o. 

A  Mar.  50;  and  see  the  case  of  Lucy  v,  Bogers,  7  Moore,  P.  C.  C,  p.  160;   Bod- 

Ingram,    decided  by    the   Court   of  Ex-  rignez  v,  Melhmsh,  2  W.  B.  518. 
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mere  pHota^  reward.  **  If  a  pilot,"  said  Dr.  Lmhington, "  being  told  he 
would  receive  pilotage  only,  refused  to  take  charge  of  a  vessel  in  that 
condition,  he  would  be  subjected  to  no  censure ;  and  if  he  did  take 
charge  of  her,  he  would  be  entitled  to  a  salvage  remuneration  ((2).  And 
if  a  vessel  out  at  sea,  beyond  the  limits  of  pilotage  ground,  requires 
assistance,  that  is  salvage,  not  pilotage  "  («). 

8.  By  the  87th  section  of  the  6  Gfeo.  4,  c.  125,  it  was  provided,  that 
nothing  in  that  Act  contained  should  extend  to  affect  or  impsur  the 
jurisdiction  of  the  High  Court  of  Admiralty ;  and  it  was  decided  by 
Sir  John  Nicholl,  in  conformity  with  the  judgment  of  Lord  StowM  in 
the  case  of  the  Neptune,  that  the  Act  only  exonerated  masters  and 
owners  from  personal  res^nsibility,  leaving  the  remedy  in  rem  (at  all 
events,  against  foreign  ships)  unimpaired  (/).  Doubts  were  also  ex- 
pressed by  the  same  learned  Judge,  whether  the  masters  or  owners  of 
foreign  vessels  doing  damage  are  entitled  to  make  the  same  defence 
under  these  statutes  that  British  subjects  might  make  inter  se,  and 
whether  or  not  they  would  furnish  a  good  defence  to  an  action  at  law, 
brought  against  a  foreign  master;  he  was  of  opinion  that  no  such 
defence  could  be  sustained  in  a  Court,  proceeding  in  rem,  and  governed 
by  the  rules  of  international  law  (a). 

^  «  The  true  meaning  of  the  section,  in  my  jud^ent,**  said  Dr.  Lush- 
ingtoh,  adverting  to  these  doubts  and  opinions,  '^is  this,  that  the  Court 
of  Admiral^  shall  retain  (by  the  provision  of  the  statute  in  the  parti- 
cular case)  its  jurisdiction  to  administer  the  law  as  altered  by  the  Act." 
This  saving-clause  has  not  been  re-enacted. 

9.  The  regulations  of  the  statute  respecting  compulsory  pilotage 
apply  to  foreign  ships;  but  her  Majesty  in  Council  may  authorize  ships 
belonmng  to  countries  having  treaties  of  reciprocity  with  the  United 
Eingaom  to  be  piloted  on  certain  conditions,  and  within  particular 
limits,  without  having  a  licensed  pilot  (A). 

[d)  The  Frederick,  1  Wm.  Rob.  16.  Rob.  45.    And  fee  the  Vernon,  1  Wm.  Rob. 

[e)  The  Hedwig,  1  £.  &  A.  19.  816;  tte  Agricola,  2  Wm.  Rob.  10. 
If)  Case  of  the  Qiiolamo,  8  Haog.  169;  (a)  The  Oirolamo,  3  Hagg.  169;  Baron 

the  GarlJohan,8  Haffg.  186;  the  GlMiiator.  Holberg,  8  Hagg.  244.    But  see  the  Chrii- 

8  flagg.  840;  the  Slides,  ibid.  867.    But  tiana,  2  Hagg.  188;   and   the  Protector, 

flee  ihe  Judgment  of  Dr.  Lnahington  in  the  1  Wm.  Rob.  45. 

case  of  the  Protector,  in  which  uus  doctrine  (h)  8  &  4yict.  c.  68^  1. 1. 

of  Sbt  J<^m  NichoU  is  questioned :  1  Wm. 
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CHAPTER  Vni. 

OF  THE  GONYETAKOE  OF  PA88BNaSB8  IN  MBBGHAIIT  8HIFB ;     AND  HEBEIlf, 

CSs.J  1.  Cfike  SigJUs  and  DuUbm  qfthe  Master  and  Fauengers. 

2.  ConiraeUfor  Hks  Conveyance  of  Faeeengere,  and  Caeee  decided  upon  ikem, 

8.  Faeaenger  Ante, 

4.  Paeeenger  Steamere* 

6.  ^rovieionejbr  the  Freoeniion  ofHueondmct  amd  JceidenU  on  ihem, 

*  The  increase  of  intercourse  between  the  United  Ejngdom  and 
distant  conntriee^  and  the  extent  to  which  emigration  has  of  late  years 
been  carried  {a\  suggest  the  propriety  of  adverting  to  that  branch  of 
the  law  of  merchant  ships  and  seamen  which  relates  to  the  conveyaiK^ 
of  passengers.  It  will  be  convenient  to  consider  the  matters  connected 
witn  this  subject  under  two  heads :  the  rights  and  duties  of  the  master 
and  passengers ;  and  tlie  regulations  which  the  L^slature  has  esta- 
blished in  relation  to  them. 

1.  The  grave  responsibility  of  the  person  to  whose  skill  and  conduct 
life  and  property  are  entrusted  on  the  ocean,  and  the  situations  of 
unforeseen  emergency  to  which  he  may  be  reduced  in  exerting  himself 
for  their  preservation,  render  it  necessary  that  he  should  be  invested 
with  large,  and,  for  the  time  at  least,  unfettered  authority.  Obedience 
to  this  authority,  in  all  matters  withhi  its  scope,  is  a  duty  which  should 
be  cheerfully  discharged  by  every  passenger  on  board  the  ship. 
Whatever  is  necessary  for  the  security  of  the  vessel,  the  discipline  of 
the  crew,  the  safety  of  all  on  board,  the  master  may  lawfully  require, 
not  only  of  the  ship's  company,  who  have  expressly  contracted  to  obey 
him,  but  of  those  also  whom  he  has  engaged  to  carry  to  their  destina- 
tion, on  the  implied  condition  of  their  submission  to  his  rule  (6).  The 
exercise  of  power  thus  undefined  must,  at  his  peril,  be  restricted  to  the 
necessity  of  the  case ;  and,  on  the  ground  of  such  necessity,  and 
within  its  limits,  he  may  enforce  and  justif)r  orders  which  would 
otherwise  expose  him  to  censure,  to  civil  liabilities,  and  to  punishment. 

A  passenger  who  is  found  on  board  in  time  of  danger  is  bound,  at 
the  master's  call,  to  do  works  of  necessity  in  defence  of  the  ship,  if 
attacked,  and  for  the  preservation  of  the  lives  of  all  on  board  (c); 
yet,  as  he  may  lawfully,  except  under  peculiar  circumstances,  depart 
the  ship,  should  he  voluntarily  remain,  at  the  risk  of  his  personal 
safety,  to  assist  her  in  her  distress,  he  may  be  entitled  to  remuneration, 

*  in  the  nature  of  salvage,  for  his  service  {d).     In  an  action  of  assault 


(a)  The  number  of  emigrantB  from  the 
United  Kingdom  to  the  Britbh  pooocBmonfl 
in  North  AmenoL,  the  United  States,  the 
Cape  of  Qood  Hope,  our  Australian  colonies, 
New  Zealand,  and  other  places,  between  the 
yean  1886  uid  1854,  both  inclusive,  was 
8,408»582.  As  to  whether  shipowners  carry- 
ing passengers  beyond  the  seas  are  common 


carriers  within  the  custom  of  the  realm,  see 

Bennett «.  The  Peninsular  Steam-boat  Gom- 

pany,  6  C.  B.  775. 

(i)  Boyce  v.  Baylifib,  1  Campb.  5a 

(c)  Newman  O.Walters,  8  Bos.  APulL  612. 

{d)  Ibid.,  and  see  the  Two  Friends,  1  Rob. 

Bcp.  285;  the  Bearer,  8  Rob.  R^. 292;  the 

Joseph  Harray,  1  Rob.  Rep.  806. 
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*  aad  &lae  iiki{Hris6nment<m  board  an  East  Indtaman^  m  a  voyage  from 
Bombay  to  Cala^Uh  it  appeared  that  the  pluitiff  was  a  passenger  in 
the  gonnelr's  mess,  and  that  the  defeadaot  was  c<^>tain  of  the  ship. 
Near  the  Cajfe  of  Good  Hope,  two  strange  sail  were  descried  in  the 
offing,  sa{^sed  to  be  enenues*  The  defendant  inunediatdij  mustered 
all  hands  on  deck,  and  assigned  to  everjr  one  his  station*  The 
plaintiff,  with  the  other  passengers,  he  ordered  on  the  poc^,  where 
thej  were  to  fight  with  small  arms*  This  order  all  reactily  obeyed, 
except  the  plaintiff,  who,  conceiving  he  had  been  ill-used  by  the 
defendant  some  time  before,  in  bein^  forbidden  to  walk  on  the  poop, 
positively  refused  to  go  there,  bat  o&red  to  fight  in  any  other  part  of 
the  ^p  with  his  messmates.  The  defendant,  for  this  contumacy, 
ordered  him  to  be  carried  upon  the  poop,  and  tiiere  kept  lum  in  irons 
durii^  the  whole  ni^ht  Next  morning,  no  ^lemy  appeared,  and  the 
ship  arrived  safe  at  S^  Helena^  where  the  plaintiff  qmtted  her*  Lord 
Euenborough  at  first  said  that  he  did  not  know  IhaX  the  cpnfinement  of 
the  plainttn  was  not  necessary,  and  therefore  justifiable ;  but  when  it 
came  out  that  he  had  been  kept  all  night  in  irons  on  the  poop,  he- 
clearly  held  that  the  defendsmt  had  exceeded  the  limits  ot  his 
authority  («).  In  all  such  eases,  the  propriety  of  the  conduct  which  is 
questioned  will  be  most  satisfactorily  determined,  and  redress  most 
readily  obtained,  by  appeal  to  a  jury — a  mode  of  trial  which  had  long 
fallen  into  disuse  in  the  Court  of  Admiralty,  which,  however,  con- 
tinues to  assert  its  jurisdiction  in  these  as  in  all  other  complaints  of 
damage  on  the  high  seas  (/). 

2.  In  the  case  of  an  express  contract,  the  rights  of  the  parties 
wiU  of  course  be  governed  ty  its  tenns,  bat  the  usage  of  particular 
trades  and  voyages  may  often  influence  th^  interpretation.  Where 
the  contract  is  not  express,  it  may  also  be  evidenced  by  such  usage. 
A  few  miscellaneous  cases  on  tms  subject  may  properly  be  noticed 
here(5r). 

In  the  ease  of  Corbin  v.  Leader  (h\  the  defendant,  the  master  of 
an  East  Indiaman  about  to  sail  &om  Calcutta,  on  a  voyage  to  London, 
bv  an  agreement  under  seal,  granted  and  let  to  the  plaintiff  the  whole 
<^  the  cabins  and  accommo<mtions  fitted  up  for  the  reception,  conve- 
nience, and  conveyance  of  passengers  on  board  the  ship;  and  the 
defendant  covenanted  to  promote  as  &r  as  in  him  lay  the  comfort  and 
convenience  of  the  plaintiff,  and  such  persons  as  he  should  ^igage  and 
contract  with,  and  who  should  be  received  as^  passengers  in  and  on 

*  board  the  said  ship;  in  consideration  whereof  the  plaintiff  covenanted 


(e)  Boyoe  v.  Bf^liflb,  1  Oampb.  68.  ing  in  the  said  Ckmrt  of  Admiralty,  the  said 

;^Cf)S;  -    -       ---      ^     

of  the  Admizalty,  that  jurors  were  ibrmerW     Courts.    See  the  Act  in  the  Appendix.^ 


(f)  ^ee  the  case  o£  the  Buckers,  4  Rob.     Court  shall  have  power  to  direct  issues  of  fact 
Rep. 


Ad.  Bep.  73.  It  appears  from  the  Black  Book  to  be  tried  before  the  Judges  of  the  superior 

of  the  Admiralty,  that  jurors  were  ibrmerW  Courts.    See  the  Act  in  the  Appendix.* 

snmmooed  to  the  Admiralty  Sessitmsi  **m  *(ff)  See,  upon   the   question   how  ftr 

un  homme  est  esidite  qu'U  a  batu  une  per-  parol  evidence  of  usage  is  admissible  for  the 

Sonne  ou  qu^  est  un  oommnn  bateur  et  mal>  purpose  of  annexing  mcidents  to  or  expUun- 

fiosenr  enean  sal^,  en  tel  eas  s*!!  est  convict  mg  the  meaning  ^  written  contracts,  the 

par  12^  il  sera  emprisonn^  par  21  jours,  et  judgm^itoftheCouriof  Exchequer,  delivered 

plus  il  sera  fin  au  Boy."— Bl.  B.  Admiralty,  by  Mr.  Baron  Parke,  in  the  case  of  Button 

art.  12.    By  the  8  &  4  Vict.  c.  66,  s.  11,  it  v.  Warren,  1  Mees.  A  W.  474.« 

is  enacted,  Uiat  in  any  contested  suit  depend-  (A)  10  Bing.'  275. 
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"*"  with  the  defendant^  among  other  thin^^  to  pay  the  def(mdant  the  sum 
therein  agreed  on ;  and  that  he  wotdd  in  every  respect  support  and 
uphold  the  authority  and  command  of  the  defendant,  and  in  no  way 
interfere  with  the  management  or  navigation  of  the  shijiT,  or  with  the 
affairs  thereof.  The  plaintiff  further  covenanted,  that  if,  in  the  pro- 
gress of  the  voyage,  it  should  be  necessary  for  the  convenience  and  at 
uie  request  of  the  plaintiff  to  touch  or  put  into  any  other  intermediate 
port  or  ports,  save  and  except  SL  Helenaj  he  would  bear  and  pay  all 
port  and  other  necessary  charges  which  might  be  incurred  thereby, 
rhe  Oourt  held  that  this  stipulation  as  to  the  payment  of  the  charges 
of  touching  at  an  intermediate  port,  thus  interwoven  with  the  covenant 
of  the  defendant,  clearly  showed  that  stopping  in  the  course  of  the 
voyage  was  a  thing  contemplated  by  the  parties  as  conducive  to  the 
convenience  of  the  passengers,  and  that  the  defendant  was  bound  so 
to  stop  at  the  request  of  the  plaintiff,  unless  it  would  have  interfered 
with  the  safetT  of  the  vesseL 

In  an  action  of  assumpsit  by  the  master  of  an  East  Indiaman, 
against  a  lieutenant  in  tne  Company's  service,  who  had  been  his 
passenger  on  a  voyage  from  Madras  to  London^  it  appeared  that,  by 
an  order  of  the  Ciourt  of  Directors,  officers  of  that  rank  were  to  pay 
1,000  rupees,  and  no  more,  for  ^^  their  passage  and  accommodation  at 
the  captain's  table,"  and  this  sum  was  paid  into  Court  For  the 
plaintiff,  it  was  contended  that  the  defendant,  for  the  regulation  price, 
was  only  entitled  to  swing  his  cot  in  the  steerage,  and  that  he  had  been 
allowed  a  cabin  to  himself,  for  which  the  additional  payment  was 
required.  Evidence  having  been  given  that  during  the  voyage  no 
officers  slept  in  the  steerage,  and  that  the  defendant's  cabin  would  have 
remained  empty  had  he  not  occupied  it.  Lord  EUenhorough  was  of 
opinion  that  tnere  was  noUiing  to  raise  an  implied  promise  to  pay  more 
than  the  regular  sum  (t). 

The  case  of  ^OUlan  v.  Simpldn  was  an  action  for  money  had  and 
received,  to  recover  passage  money  paid  to  the  defendant,  as  master 
of  a  ship,  in  which  he  had  agreed  to  carry  the  plaintiff  as  a  passenger 
to  Antigua,  The  plaintiff,  who  had  paid  the  money  before  the  com- 
mencement of  the  voyage,  had  intended  to  have  gone  on  board  at 
Portsmouth^  but  the  luggage  was  shipped  in  the  river  Tfiames^  and  in 
proceeding  round  from  thence  to  Portsmouth  the  ship  was  lost  It 
appeared  m  evidence  that  it  is  usual  for  the  passage  money  to  be  paid 
in  London^  and  that  the  stores  for  the  use  of  we  passengers  were 
always  put  on  board  in  the  river.  Chief  Justice  Cribbs,  in  his  direc- 
tion to  the  jury,  said,  **  If  the  money  had  been  to  be  paid  at  the  end 
of  the  voyage,  the  defendant  could  not  have  recovered  any  part  of  it, 
there  beiii^  an  entire  contract  to  carry  the  plaintiff  ftt)m  London  to 
Antigua ;  but  if  the  voyage  was  commenced,  an  1  the  ship  was  pre- 
vented from  completing  it  by  perils  of  navigation,  the  captain  may  be 
entitled  to  retain  the  passage  money  previously  paid  to  him.  The 
contract  for  this  purpose  may  either  be  express,  or  may  be  evidenced 
*  by  established  usage.     Here  it  is  proved  that  in  West  India  voyages 

(t)  Adderley  v.  Gookson,  2  Campb.  16. 
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*  the  passage  money  is  paid  before  the  voyage  commefioes^  and  it  does 
not  appear  to  be  retamed^  although  the  voyage  is  defeated ;  on  the 
other  nandy  if  the  ship  were  lost  before  the  commencement  of  the 
YojHm  for  which  these  parties  had  contracted,  the  money  paid  by 
anticipation  most  be  returned  "  (i\ 

The  master  of  a  veesel  s^^ht  to  recover  damaces  from  the 
defisndant  for  the  breach  of  a  verbal  agreement,  by  which  he  engaged 
two  cabins  on  a  voyage  fix>m  England  to  Madras  for  a  certain  pnce. 
He  refused  to  go,  because  the  vessel,  which  was  to  have  left  the  docks 
hy  the  10th  <^  October^  did  not  It  was  proved  to  be  the  rule  of  the 
East  India  trade,  that  when  a  passenger  refused  to  go,  in  consequence 
of  a  delay  in  the  sailing  of  a  vessel,  he  was  to  forfeit  half  the  amount 
of  the  passage  money  agreed  for.  The  ship  did  not  leave  the  docks 
until  the  21st  of  October.  ^*  Chief  Justice  Tindal  directed  the  iury  to 
find  for  the  plaintiff,  with  half  the  passage  money  as  damages,  if  they 
thought  that  the  tuoae  of  sailing  was  matter  of  representation,  but  not 
an  essential  part  of  the  contract,  and  that,  imder  the  circumstances, 
the  ship  had  sailed  within  a  reasonable  time  "(^). 

Where  emigration  agents  and  owners  of  ships  sailing  to  AustrcUia,  in 
answer  to  an  application  respectinj^  a  passage,  sent  a  circular  to  the 
plaintiff,  which  stated  that  certain  snips  would  be  despatched  on 
appointed  days  (wind  and  weather  pemittmg),  for  which  written  guaran- 
tees would  be  given;  and  the  plamtiff  engi^ged  a  berth  on  board  the 
Asiatic,  which  was  named  to  sail  from  London  on  the  15th  of  August, 
and  from  Plymouth  on  the  25th,  and  paid  a  deposit,  but  no  written 
guarantee  was  given ;  it  was  held,  that  the  statement  in  the  circular  was 
not  a  mere  representation,  but  a  warranty  that  the  Asiatic  would  sail  on 
the  days  unpointed,  and  ihai  as  she  did  not  sail  until  ten  days  after,  the 
plaintiff  was  justified  in  taking  a  passage  on  board  another  vessel,  and 
entitled  to  recover  from  the  Pendants  the  amount  of  the  deposit,  and 
the  expenses  he  had  been  put  to,  by  the  delay  (^ 

In  an  earlier  case,  in  which  the  plaintiff  sought  to  recover  passage 
money  on  an  implied  assumpsit  pro  raid  itineris  peracii,  it  appeared 
that  he  had  contracted  to  carry  the  defendant,  his  uunily,  and  luggage 
from  Demerara  to  Flushing ;  and  that  in  the  course  of  the  voyage, 
and  within  four  days'  sail  of  Flushing^  the  ship  was  captured  by  an 
English  ship  of  war,  and  brought  to  England.  The  ship  and  cargo 
w^re  libelled  in  the  Court  of  Admiralty,  and  proceedings  were  pending 
aeainst  the  ship,  but  the  defendant  and  his  ramily  were  liberated,  and 
his  luggage  restored  to  his  possession.  The  Court  was  of  opinion,  that 
if  the^iip  had  be6n  restored,  the  action  might  have  be6n  maintained, 
but  that  as  the  result  of  the  proceedings  in  the  Court  of  Admiralty 
might  be  the  condemnation  of  the  ship,  and  decree  of  her  freight  to  the 
captors,  it  was  premature  while  that  suit  was  pending  {fn\ 

The  executors  of  an  East  India  captain,  who  had  diea  in  the  East 

*  Indies  before  the  commencement  of  the  homeward  voyage,  brought 

{J)  ^  Campb.  241;  and  lee  Leman  v.  (Q  Cranston  v.  Marshall,  6  Exch.  395. 
Gordon,  8  Car.  k  P.  S92.  E.  &  W.  L.  D.  1851,  p.  793. 

{h)  Yatea  v.  Duff,  5  Car.  &  P.  669.  (m)  Mnllqy  v.  Backer,  5  East,  816. 
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*  m,  actaom  agsimt  Hie  chief  mate  of  his  ship^  on  whom  the  command 
had  devolved,  to  recover  the  amomit  of  the  snm  he  had  received  firom 
the  passengers  brought  home  in  the  ship,  for  their  passage  and  ^iter-' 
tainment  (faring  the  voyage.  It  was  contended  for  the  plaintiff,  that 
the  passage  money  must  belong  to  the  re^nresentatives  of  the  captain  ; 
for  tne  defendant,  that  he  was  entitled  to  the  whole,  becanse  he  had 
the  actaal  command  during  the  voyage.  *  **  If,*'  said  Mr.  Justice 
Bayley,  ^^  there  be  no  usage  on  the  subject,  I  think  the  law  is,  that 
where  the  captain  has  contracted  to  carry  passengers,  and  dies,  his 
representatives  are  entitled  to  the  benefit  of  the  contract,  and  may 
maintain  an  action  for  the  passage  mcHiey.  If  the  mate  lays  out 
money  in  purchasing  stores  for  sudi  pass^igers,  he  is  the  agent  of  the 
representatives  for  that  purpose,  and  may  dblige  them  to  repay  him. 

•  But  where,  after  the  dei^  of  the  captain,  the  mate  contracts  to  carry 
passengers  on  the  homeward  voyage,  he  is  himself  entitled  to  the 
benefit  of  the  contract,  and  may  retain  the  whole  of  the  passage  money. 
If  for  the  entertainment  of  such  passengers  he  has  any  part  of  the  stores 
laid  in  by  the  captain,  for  so  much  he  must  account  to  the  captain's 
representatives  "  (n\ 

In  an  action  agamst  a  captain  of  a  ship  for  not  ftimishing  ^ood  and 
firesh  provisions  to  a  passenger  on  a  voyage.  Lord  Denman  said,  in  his 
address  to  the  jury,  **  I  think  the  result  of  the  evidence  is,  that  the 
captain  did  not  supply  so  large  a  quantity  of  good  and  fresh  provisions 
as  is  usual  under  such  circumstances.  But  mere  is  no  real  ground  of 
complaint,  no  right  of  action,  unless  the  plaintiff  has  really  been  a  suf- 
ferer ;  for  it  is  not  because  a  man  does  not  get  so  good  a  dinner  as  he 
might  have  had,  that  he  is  therefore  to  have  a  right  of  action  against 
the  captain,  who  does  not  provide  all  that  he  ought ;  you  must  be  satis- 
fied that  there  was  a  real  grievance  sustained  by  the  plaintiff"  (o). 

An  action  was  brought  by  a  captain  in  the  army  against  the  captain 
of  the  ship  Bolton,  to  recover  damages  for  the  breach  of  a  contract, 
by  which  he  undertook  to  convey  the  plaintiff  as  a  cuddy  passenger 
on  a  voyage  from  Madras  to  London.  The  plaintiff  complained, 
among  other  things,  that  the  defendant  did  not  treat  him  as  a  cuddy 
passenger,  but  excluded  him  from  the  cuddy,  and  from  walking  on 
the  weather  side  of  the  ship.  The  defence  was,  that  the  conduct  of 
the  plaintiff  was  vulgar,  offensive,  indecorous,  and  unbecoming,  and 
that  ne  had  threatened  to  cane  the  defendant  Upon  these  pounds  of 
defence.  Chief  Justice  Tindal  observed,  **  There  is  some  evidence  that 
the  plaintiff  was  in  the  habit  of  reaching  across  other  passengers,  and 
of  taking  potatoes  and  broiled  bones  with  his  fingers.  It  would  be 
difficult  to  say,  if  it  rested  here,  in  what  degree  want  of  polish  would, 
in  point  of  law,  warrant  a  captain  in  excluding  a  passenger  from  the 
cuody — conduct  unbecoming  a  gentleman,  in  tne  strict  sense  of  the 
Word,  might  justify  him,  but  in  this  case  there  is  no  imputation  of 
the  want  of  gentlemanly  principle^     With  respect  to  the  threat  used 

*  by  the  plaintiff,  *that  he  would  cane  the  defendant,'  it  is  important  to 


(»)  Siordet  v.  Brodie,  3  Campb.  258.  (o)  Toaog  o.  Fewmm,  8  Oar.  4  P.  66. 


dHAP.  Yin.] 


Merchamt  Ships. 


16f 


'^  consider  whether  it  wad  heard  by  the  defendant  before  he  ^ye  the 
order  for  the  exolasion  of  the  plaintiff  firom  the  euddy.  If  it  did 
operate  on  the  mind  of  the  defendant  at  the  time  of  the  exclnsion,  I 
cannot  conceiye  that  snch  ccoidaot  would  not  justify  that  exclusion. 
A  man  who  has  threatened  the  commanding  officer  of  a  ship  with  per- 
sonal Tiolence  would  not  be  a  fit  person  to  remain  at  the  table  at  which 
he  presided  **  (p). 

It  has  been  expressly  decided  that  the  master  of  a  ship  has  a  lien  on 
the  luggage  of  a  passenger  for  his  passage  money^  but  not  on  the  clothes 
which  he  is  wearmg  when  about  to  leave  the  vessd  {q). 

3.  Breaches  of  contract  and  injuries  like  to  those  complained  of, 
in  the  cases  which  have  been  cited,  the  common  law  ot  personal 
actions  was  found  adequate  to  repress.  Experience,  however,  proved 
that  the  ignorance  and  the  creduUty  of  indigent  persons  requiring 
cheap  mo(fes  of  ccmveyance,  and  seeking  new  fortunes  beyond  the 
seas,  often  placed  them  at  the  mercy  of  men  who,  familiar  with  the 
dangers  of  navigation,  were  willing  to  brave  all  risks  in  the  prospect 
of^ain,  and  the  Legislature  has,  by  various  statutes  applicable  to 
dirorent  trades  and  voyages,  interposed  to  protect  unwary  emigrants 
from  the  fraud  and  cupidity  of  unprincipled  shipowners.  Security 
for  the  sea-worthiness  of  the  ship— a  due  proportion  between  her 
tomiage  and  the  number  of  her  passenger^&ie  preservation  of  their 
health  during  the  voyage — and  an  adequate  supply  of  water  and 
{nx>visions  for  their  use,  were  the  principal  objects  to  be  attained, 
and  these  it  was  not  found  easy  to  reconcile  with  a  just  consideration 
for  the  important  interests  which  it  had  became  necessary  to  regu^ 
late,  and  the  small  ability  of  those  for  whom  protection  was  required. 
It  had  been  proved,  unhappily,  by  the  continued  recurrence  of  dis- 
asters (r),  appalling  to  humanity,  and  too  surely  traced  to  evils 
which  legislation  might  remove,  Hiat  if  much  good  has  been  effected 
by  the  enactments  which  we  are  about  to  ccmsicfer,  much  yet  remains 
tobedone.  \ 

In  the  reign  of  Geo.  3,  an  Act  («)  was  passed  which,  after  reciting 
that  in  various  parts  of  the  United  Kingdom  several  persons  had 
been  seduced  to  leave  their  native  country  under  false  representa- 
tions, and  had  suffered  great  hardships  on  shipboard  for  want  of 
water  and  provisions,  and  other  necessaries,  and  of  proper  accom-> 
modatioQ  on  their  passage,  proceeded  to  establish  g^i^ul  regulations 
for  the  carriage  of  passengers  to  foreign  pai*ts.  Other  provisicms 
*  were  made  in  the  same  reign  for  regulating  the  carriage  of  passen^ 


T»" 


(p)  PrendergAst «.  Cknnpton,  8  Car.  &  P. 
464b  The  report  sdts  out  in  a  special  plea 
the  acts  of  misbehaviour  imputed  to  the 
plaintiff. 

(q)  Woolf  o.  Smnmeni,  2  Oampb.  681. 

*  (r)  Durinff  1884,  no  fewer  tnan  seren- 
teen  ahipB,  wiw  paasengert  on  board,  bound 
ibr  Quebec,  were  wrecked  on  the  pamage, 
■even  hundred  and  thirty-one  emigrants 
lodng  their  lives  in  oonsequenoe,  while  many 
more  lost  most  part  of  their  property,  and 
were  rednoed  to  the  greatest  distress.    Smi- 


grants  to  Quebeo  are  mostly  taken  oat  in 
ships  engaged  in  the  timber  trade;  and  it  is 
weu  known  that,  speaking  generally,  these 
are  avery  hifierior  clns8,it  bang  the  usual  prac- 
tice to  turn  wornrout  diips,  unfit  to  carry  dry 
cargoes,  into  this  departaneat.  Mostpartof 
the  catastrophes  afluded  to  may,  we  are 
assured,  be  ascribed  to  tlds  drcumstacnoe,  and 
to  the  misconduct  of  the  master  and  crews. 
— M'Culloch,  DictionaEy  of  Cknnmercey  Supp^v. 
tit.  Emigrants.* 
(#)  48  Geo.  8,  c.  66. 
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"*"  gers  to  and  from  the  United  Kingdom  to  Newfoundland  and  the 
coast  of  Labrador  {t\  the  United  States  {u)y  and  tne  British  colonies 
in  North  America  {x) ;  and  these  enactments  may  be  considered  the 
groundwork  of  subsequent  legislation  on  this  subject 

All  these  statutes  were  repealed  by  the  4  Geo,  4,  c  84,  ^^for 
regulating  the  carriage  of  passengers  from  the  United  Kingdom  to 
foreign  parts ;"  and  this  Act  having  also,  about  two  years  afterwards, 
been  repealed  by  the  Act  for  the  consolidation  and  amendment  of 
the  laws  relating  to  the  customs,  the  6  Gteo.  4,  c  116,  **/or  regu- 
lating  vessels  carrying  passengers  to  foreign  parts y^  was  passed. 

By  the  9  Geo,  4,  c.  21,  further  provisions  were  introduced  to 
regulate  the  carriage  of  passengers  from  the  United  Kingdom  to  thi 
continent  and  islands  of  North  America ;  which  Act  was  repealed  by 
the  5  &  6  Wm.  4,  c.  55,  "/or  regulating  the  carriage  of  passengers 
from  the  United  Kingdom.^  The  last-mentioned  Act  was  repealed 
by  the  6  &  6  Vict  c.  107,  which,  as  well  as  the  8  &  9  Vict  c  14, 
the  10  &  11  Vict  c.  103,  the  11  &  12  Vict  c.  6,  the  12  &  13  Vict 
c.  33,  the  14  Vict  c,  1,  and  the  15  &  16  Vict  c.  44,  have  been  super- 
//^  seded  by  the  Passenger  Act,  1855,  18  &  19  Vict  cJfK^;  which,  with 
some  modifications  relating  to  the  passage  of  nativesof  Asia  or  Africa, 
and  between  the  island  ot  Ceylon  and  certain  parts  of  the  East  Indies, 
adopted  from  the  16  &  17  Vict  c  84,  is  now  the  law  upon  this 
suWect 

This  Act,  which  came  into  operation  on  the  1st  of  October,  1851^tr 
applies  to  every  passenger  ship  proceeding  on  any  voyage  firom  the 
United  Kingdom  to  any  place  out  of  Europe,  and  not  within  the 
Mediterranean  Sea,  and  on  every  colonial  voyage,  such  as  it  de- 
scribes. It  is  to  be  carried  into  effect  by  the  Colonial  Land  and 
Emigration  Commissioners. 

A  great  variety  of  provisions  are  enacted  by  it,  havinc  for  their 
object  the  protection  from  imposition,  the  number,  healSi,  medical 
care  in  sickness,  diet,  berthing,  and  safety  of  the  passengers;  the 
'^rights  of  passengers;"  the  return  of  their  passage  money,  and  com- 
pensation if  a  passage  be  not  provided  pursuant  to  contract;  their 
maintenance  for  a  period  after  their  amval ;  the  construction,  venti- 
lation, and  internal  arrangements  and  survey  of  the  ship ;  the  number 
of  boats,  life-boats,  and  li^-buoys  it  must  carry;  the  computation  of 
voyages;  the  quantity  of  water  and  provisions  to  be  provided  for  each 
statute  adult  passenger — Le*,  of  the  age  of  twelve  years  or  upwards; 
the  licensing  of  passage  brokers,  and  other  miscellaneous  matters,  for 
the  detail  of  which  the  reader  is  referred  to  the  Act  itself  in  the  Ap- 
pendix. Bv  sec.  59,  power  is  given  to  her  Majesty  in  council  to 
{)rescribe  rules  for  preserving  order  and  securing  cleanliness  and  venti- 
.  ation  on  board  the  ship ;  and  by  sec.  87,  to  the  Governor-General 
of  India  in  council  (by  any  Act  to  be  passed  for  that  purpose),  to 
adopt  its  provisions  for  India. 

4.  The  Merchant  Shipping  Act,  1854,  17  &  18  Vict  c  104,  contains 

*  also  provisions  relating  to  the  build,  equipment,  inspection,  survey, 

" ■ —  — 

(0  63  Geo.  8,  c.  36;  56G60.  8,  c  83.         (u)  56  Geo.  8,  c.  114.         (x)  67  Geo.  8,  c.  10. 
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*  and  certificates  of  passenger  steam-ships  (that  is^  -all  British  ships 
carrying  passengers  between  any  place  or  places  in  the  United  Kingdom, 
except  steam  ferry-boats  or  "bridges"  working  in  chains) — ^the 
nmnber  of  passengers  they  are  certified  to  carry — the  build  of  iron 
steamers,  their  engines,  boats,  life-boats,  life-buoys,  and  provisions  to 
prevent  the  danger  of  collision,  some  of  which  will  be  noticed  in  the 
chapter  on  "  Colfision,"  the  reader  being  referred  for  the  remainder  to 
the  Act  itself  (y).  , 

5.  With  respect  to  misconduct  and  the  maintenance  of  order  on 
board  passenger  ships,  it  is  enacted,  that  persons  who,  having  been 
refused  admission  into,  or  who  refuse  to  quit  a  steamer  on  being  requested 
so  to  do,  on  account  of  its  being  full  ^the  full  amount  of  their  fares, 
if  paid,  being  returned  or  ten&red  to  them),  incur  a  penalty  not 
exceeding  40«.,  to  be  paid  to  the  owner  {z). 

Any  person  who  travels  in  any  passenger  steamer  which  has  been 
duly  surveyed  without  having  paid  his  fare,  or  proceeds  beyond  the 
distance  for  which  he  has  paid  without  paying  the  additional  fare, 
with  intent  to  avoid  such  payments,  or  wno  mmilly  refuses  to  quit 
such  steamer  at  the  point  to  which  he  has  paid  ms  fare,  incurs  a 
penalty  of  5s.,  payable  to  the  owner,  in  addition  to  the  fare  (a). 

The  master  of  any  home-trade  passenger  steam-ship  may  refiise  to 
receive,  or  may  put  ashore  at  any  convement  place  without  returning 
his  fare,  any  person  who,  by  reason  of  drunkenness  or  otherwise,  is  in 
such  a  state,  or  misconducts  himself  in  such  a  manner,  as  to  cause 
annoyance  to  other  passengers  on  board  (b). 

The  master  is  not  bound  to  receive  or  carry  in  any  ship  goods  of  a 
dangerous  nature,  or  parcels  which  he  suspects  to  contain  goods  of  a 
dangerous  nature,  and  may  Cause  such  parcels  to  be  opened  to  ascertain 
the  bet ;  and  any  person  who  carries  or  sends  by  any  ship  any  such 
goods,  without  distinctly  marking  their  nature  outside  the  package,  or 
giving  notice  to  the  master  or  owner,  is  liable  to  a  penalty  of  lOOL  (c). 

The  owner  or  master  of  any  steam-ship,  which  has  sustained  or 
caused  any  accident  occasioning  loss  of  life,  or  any  serious  injury  to 
any  person,  or  has  received  any  material  damage  afiecting  her  sea- 
worthiness, is  required,  under  a  penalty  of  50^,  within  twenty-four 
hours,  or  as  soon  thereafter  as  possible,  to  send  a  report  of  the  par- 
ticulars thereof  to  the  Board  of  Trade  (d). 

The  owner  of  any  steam-ship,  the  loss  of  which,  owing  to  her  non- 
a{qpearance  or  other  circumstance,  he  has  reason  to  apprehend,  is 
required,  under  the  same  penalty,  to  send  notice  thereof  within  a 
reasonable  time  to  the  Boani  of  Trade  (e). 

And  in  every  case  of  collision,  in  which  it  is  practicable  to  do  so,  the 
master  is  required,  under  a  penalty  of  20L,  to  enter,  immediately 
after  the  occurrence,  a  statement  thereof  and  of  its  circumstances  in 
the  official  log-book  (if  any),  to  be  signed  by  himself,  and  by  the  mate 

*  or  one  of  the  crew  (/)• 

(v)  Sees.  291—829.  (a)  Sec  823.  (o)  Sec  829.  (e)  Sec.  327. 

(s)  Sec.  822.  (b)  Sec  825.  (<Q  Sec.  826.  (/)  Sec.  828. 
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CHAPTER  I. 

OF  THE  COKTBACT  OF  AFFBEIOHTUEIIT  BT  CHABTEB-PASTT  ;   ASD  HEBSIN, 

CSaJ  1.  Ofihe  Inttrummt  ^  Contract  5y  Charier-party, 

2.  QjrOe  umU  QmUnU  tkereof.    SHjmlaiioni  oi  io  Voyage,  FreigU,  Snrthem  of 

Skip,  ^. 
8.  Of  SiiptUaHons  ae  to  Time  for  providing  and  receiving  Cargo, 
4l  ConrtrucHonqf  Charter-parties. 
6.  Of  Covenants  in  Charter-parties.    Conditions  precedent. 

6.  Evidence  of  Usage  of  Trade,  when  admitted  in  their  Interpretation. 

7.  Bills  of  Lading  for  Goods  shipped  under  Charter-partg, 

8.  Of  the  Charter-parties  qfthe  Bast  India  Company, 

The  contract  by  charter-party^  of  which  it  is  here  inteawied  to  treaty 
IS,  as  I  have  before  obsOTved,  a  contract  by  which  an  entire  ship,  or 
some  principal  part  thereof,  is  let  to  a  merchant  for  Ae  conveyance 
of  goods  on  a  determined  voyage  to  one  or  more  places.  A  ship  may 
indeed  be  let  for  other  purposes,  as  to  be  employed  in  war£u:e,  or  tne 
fishing,  coasting,  or  other  trade,  under  the  entire  management  of  the 
fairer ;  or  by  way  of  mortgage,  reserving  at  least  a  temporary  right  of 
numagement  to  the  letter ;  or  one  part-owner  may  let  his  share  to 
another.  Bat  contracts  of  this  nature  do  not  form  the  subject  of  the 
present  inquiry. 

The  term  charter-party  is  generally  understood  to  be  a  corruption 
of  the  Latin  words  cha/rtorpartita  (a) ;  the  two  parts  of  this  and 
other  instruments  being  usually  written  in  former  times  on  one  piece 
of  parchment,  which  was  afterwards  divided  by  a  strai^  line  cut 
through  some  word  or  figure,  so  that  one  part  should  fit  and  tally 
with  the  other,  as  evidence  of  their  original  agreement  and  cor- 


(a)  HargiHYe's  note  on  Ist  Inst.  229. 
Pothier,  iMt^  de  Charte-partie,  nmiL  1, 
gives  the  same  etn^olo^  of  thU  word  from 
Boerins,  bat  with  a  different  explanation. 
*'It  was  formerly  nsnal/'  says  Boerius,  "in 
England  and  Aqmtfune»  to  reduce  contracts 
into  writing  on  a  chart,  divided  afterwards 
into  two  puts  from  top  to  bottom,  of  which 
eachof  the  oontradang  parties  took  one,  which 


they  placed  together  and  compared,  when 
they  had  oooanon  to  know  the  terms  of  their 
contract."  If  from  this  account  we  are  to 
understand  that  the  contract  was  only  once 
written,  and  the  paper  or  parchment  after- 
wards cut  in  two,  the  practice  must  have  been 
very  inconvenient,  as  neither  party  could,  in 
the  absence  of  the  other,  inform  himself  of 
the  stipulation  he  had  engaged  to  perform. 
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respondence^  and  to  prevent  the  frattdnlent  Bnbetitotion  of  a  fictitioiiB 
instrnment  for  the  real  deed  of  the  parties.  With  the  same  design 
indentation  was  afterwards  introduced^  and  deeds  of  more  than  one 
^rt  thereby  aequired  among  English  lawyers  the  name  of  indentore. 
This  practice  of  division^  however,  has  long  been  disused,  and  that  of 
indentation  has  become  a  mere  form. 

I  propose,  in  the  present  chapter,  to  consider  the  modes  in  which 
Ihis  contract  may  he  made,  and  to  menticm  the  asnal  stipnlationa 
contained  in  a  cluurter-party,  and  some  particolar  covenants,  mat  hove 
fnmished  occasion  for  the  decision  of  i^  Court  of  Justice ;  reserving  the 
consideration  of  the  general  duties  that  arise,  as  well  oat  of  the 
contract  for  ccmveyance  in  a  general  ship  as  of  this  species  of  contract, 
for  distinct  chapters  hereafter. 

1.  This  instrument,  when  the  ship  is  let  at  the  place  of  the  owners' 
residence,  is  ^nerally  executed  dv  them,  or  some  of  them  (and 
frequently  by  me  master  also),  and  by  the  m^x^hant  or  his  a^ent  (b\ 
In  a  foreign  port  it  must  of  necessity,  if-  it  be  by  deed  uncter  seal, 
which  is  often  the  case,  be  executed  by  the  master  cmly,  and  the 
merchant  or  his  agent,  unless  the  parties  have  on  agent  resident  in 
such  port,  authori^  to  this  purpose  by  deed  or  letter  of  attorney, 
under  seal. 

*  It  is  now,  perhaps,  more  commonly  an  agreement  not  under  seal, 
and  is  called  a  memorandum  of  charter.* 

I  have  before  observed,  that  the  execution  of  a  charter-party  under 
seal  by  the  master,  although  said  to  be  done  on  behalf  <^  the  owners, 
does  not  furnish  a  direct  action,  grounded  upon  the  instrument  itself, 
against  them.  This  depends  upon  a  technical  rule  of  the  law  ci 
England  (e),  applicable  as  well  to  ^s  as  to  other  cases,  and  not 
affected  by  the  mercantile  practice  of  executing  deeds  for  and  in  the 
name  of  absent  persons ;  the  rule  of  the  law  of  England  being,  that 
the  force  and  effect  which  that  law  gives  to  a  deed  under  seal  cannot 
exist  unless  the  deed  be  executed  by  the  party  himself,  or  by  another 
for  him,  in  his  presence,  and  with  his  durection ;  or  in  'his  absence, 
by  an  agent  authorized  to  do  so  by  another  deed ;  and  in  every  such 
case,  the  deed  must  be  made  and  executed  in  the  name  of  the  prin- 
cipal (dy  The  tigmty  indeed,  either  of  the  owner  or  merchant  may, 
and  sometimes  does,  execute  a  charter-^party  and  covenant  in  his  own 
name  for  performance  by  his  principal,  so  as  to  bind  himself  to 
answer  for  his  principal's  default,  by  force  of  the  deed.  And  in  an 
action  to  recover  freight  or  demurrage,  claimed  in  pursuance  of  a 
charter-party  by  deed,  it  has  been  held  that  the  declaration  must  be 


Jb)  Wben  diaiter-partifls  are  not  mider 
[,  the  OTdinary  rnles  as  to  contracts  en- 
tereid  into  by  agents  apply  to  tbem.  See 
Hkmns  v.  Senior,  8  M.  &  W.  8S4;  Hmnble 
0.  Unnter,  12  Q.  B.  810 ;  Schmalz  v.  Avery, 
20  L.  J.  Q.  B.  229;  Jenldnson  v,  Hatcbin- 
8on,18Q.B.744j  Carro.  Jackson,? Exch.d82. 
(e)  Harrison  v.  Jackson  and  Otbers,  7 
Term  Rep.  207>  uid  Hordey  «.  Bosh  and 


Anotber  (the  case  of  a  cbarter-party),  there 
cited. 

(d)  If  C.  D.,  by  a  proper'  deed,  authorise 
A.  B.  to  execnte  a  bond  or  other  deed  for 
bun,  A.  B.  may  do  this  either  by  wziting 
"CD.  by  A.  B.  his  attorney,"  or  by  writ-, 
ing  "A.  B.  for  C.  D.,"  provided  he  defiTers 
the  instrnment  as  the  deed  of  C.  D. — ^Wilki^ 
and  Another  t^  Badce,  2  East,  142. 
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specially  framed  on  the  deed  itself  («).  If  such  a  charter-party  be 
made  between  the  master  and  the  merchant^  in  porsuance  of  which 
goods  are  delivered  to  the  merchant  and  his  partners,  the  freight 
cannot  be  recovered  in  an  action  upon  the  case  brought  by  the  owners 
against  the  merchant  (Y ).  So  if  the  owner  execute  a  deed  to  the 
merchant,  containing  the  usual  covenant  for  a  right  delivery  of  the 
cargo,  he  cannot  be  sued  by  the  merchant  for  not  delivering  it,  in  an 
action  upon  the  case,  groimded  on  the  bill  of  lading  signed  by  the 
master  (a).  But  where  a  charter-party  under  seal  was  made  by  the 
master  in  that  character,  vdthanerchants  who  did  not  know  that  he 
was  also  a  part-owner  in  the  ship,  as,  in  fact,  he  was;  it  was  held^ 
that  they  might  sue  him  and  the  other  owners  in  an  action  upon  the 
case,  for  a  breach  of  such  general  duties  as  were  not  inconsistent  with 
the  stipulations  of  the  charter-party,  such  as  the  not  providing  neces- 
saries for  the  voyage,  and  employing  a  negligent  and  unskilful 
master  (A).  And  whether  the  instrument  be  imder  seal  or  not,  an 
action  at  law  grounded  upon  it  must  be  brought  in  the  name  of  the 
party  to  it,  and  not  in  the  name  of  another,  to  whom  he  mav  have 
assigned  his  interest  And,  therefore,  the  purchaser  of  a  ship  pre- 
viously chartered  cannot  sue  for  the  freight  earned  under  the  charter- 
Siy  m  his  own  name  ((),  although  payment  to  him  will  be  a  good 
charge  to  an  action  brought  m  tne  name  of  the  seller,  at  least  if 
the  purchase  be  made  before  the  ship  sails  on  the  voyaiTe  (k\  In  like 
maimer,  where  goods  were  shipped,  in  pursuance  oil  cWter^party 
made  by  the  master  with  one  Partridge^  and  whereby  he  engaged  to 
receive  a  cargo  of  fruit  from  the  a^nts  or  assigns  of  Fartridgey  and 
deliver  the  same  to  him  or  his  assigns ;  and  upon  the  shipment  he 
signed  a  bill  of  lading,  stating  the  ffoods  to  have  been  shipped  by  one 
Strange^  by  order  of  Rovedino  and  Moores,  to  be  delivered  to  the 
order  of  Moorea,  and  freight  to  be  paid  according  to  the  tenor  of  the 
contract  of  affreightment — it  was  held  that  Moores  could  not  maintain 
an  action  against  the  master  for  negligence  in  the  stowing  of  the 
fruit  (Z> 

Another  technical  rule  of  the  law  of  Enaland^  applicable  also  to 
the  contract  by  charter-party  under  seal,  should  be  noticed  in  this 
place.  If  a  charter-party  is  expressed  to  he  made  between  certain 
partiesy  as  between  A.  and  jS.,  owners  of  a  ship  whereof  C.  is  master, 
of  the  one  part,  and  D.  and  E.  of  the  other  part,  and  purports  to  con- 
tain covenants  with  (7.,  nevertheless  C.  cannot  bring  an  action  in  his 


(tf)  Atbr  V,  Parish,  1  B.  &  P.  New  Rep. 
104.  Bni  qiiery  of  thig  dedrion  as  to  an 
action  brought  oy  and  against  the  parties 
to  the  deec^  wh^her  the  declaration  may 
not  be  framed  in  debt  generally,  and  the 
deed  given  in  evidence.  See  the  opnion 
of  Bayley,  J.,  in  the  case  of  Tilson  v.  The 
Warwick  Gas  Light  Company,  4  B.  &  C. 

(f)  Schack   and   Another  v,   Anthony, 
1  M.  &  S.  678. 
(^)  Hunter  v.  Prinsep,  10  Ea9t»  878. 


(h)  Leslie  v.  Wilson  and  Others,  8  B.  &  B. 
171,  and  6  B.  Mo.  415. 

(»)  SpUdt  V.  Bowles,  10  East,  279.  The 
charter-party  appears  to  have  been  under 
seaL  Morrison  v.  Parsons,  2  Tamit.  407. 
The  charter-party  was  not  under  seal. 

(Xe\  Morrison  v.  IWsons,  M  nmra. 

{l)  Moores  v.  Hopper,  2  B.  &  P.  New 
Bep.  411.  It  does  not  appear  by  the  report^ 
whether  the  charter-party  was  by  deed  or 
simple  contract;  the  dei^iration  seems  not 
to  have  noticed  the  charter-party. 
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name  upon  the  covenants  expressed  to  be  made  with  him,  nor  give  a 
release  of  them,  even  although  he  seals  and  delivers  the  instru- 
ment (m).  But  if  the  charter-party  is  not  expressed  to  he  made 
between  parties,  but  runs  thus :  '*  This  charter-party  indented  wit- 
nesseth  that  C.y  master  of  the  ship  W.y  with  consent  of  A.  and 
B.y  the  owners  thereof,  lets  the  ship  to  freight  to  E.  and  F.^  and  the 
instrument  contains  covenants  bj  E.  and  F.  to  and  with  A.  and  jS.— 
in  this  case  A.  and  B.  may  bring  an  action  upon  the  covenants 
expressed  to  be  made  with  tfiem,  although,  unless  they  seal  the  deed, 
they  cannot  be  sued  upon  it  (n).  This  latter,  therefore,  is  the  most 
proper  form. 

The  performance  of  a  contract  under  seal  cannot,  according  to  the 
law  of  Englandy  be  released  by  parol,  or  by  a  written  instrument 
not  under  seaL  The  terms  of  such  a  charter-party  may  be  explained 
by  usage,  but  cannot  be  altered,  nor  can  any  terms  be  introduced  so 
as  to  vary  the  nature  of  the  original  contract  (o).  And  if  by  agree- 
ment of  the  parties  a  new  voyage  be  substituted  for  the  voyage  men- 
tioned in  the  charter-party,  and  such  voyage  be  performed,  the  owner 
cannot  sue  the  merchaht  on  the  original  instrument  for  the  freight  or 
demurrage  (p) ;  his  remedv,  if  any,  must  be  founded  on  the  suIh 
sequent  agreement  But  if  such  a  contract  be  to  take  effect  from  a 
particular  time,  an  agreement  relating  to  an  eariier  period  of  time 
will  not  be  a  variation  or  dispensation,  and  may  be  good  and 
binding.  Thus  where,  by  a  charter-party  under  seal,  a  ship  was  let 
at  a  certain  rate  per  monu,  to  commence  and  be  computed  from  the 
day  of  her  departure  £rom  Gfravesend,  and  was  to  take  in  her  cargo 
at  a  port  in  the  Channel,  and  sail  therewith  on  the  intended  voyage^ 
a  subsequent  verbal  agreement  for  loading  the  ship  in  the  Thames, 
and  commencing  the  pavment  &om  the  day  of  her  clearing  out  at  the 
Custom-house,  was  held  to  be  binding,  and  the  merchant  was  com- 
pelled to  pay  for  the  interval  between  clearing  out  and  sailing  from 
Ghravesend  (q).  *  And  where,  in  an  action  of  assumpsit,  it  appeared 
that,  by  agreement  of  charter,  lay  days  were  to  be  reckoned  firom  the 
16th  of  December  for  loading  the  ship  at  Cardiff,  and  proof  was  given 
that  Pembroke  was  afterwards  agreed  to  be  substituted  for  Cardiff 
as  the  port  of  loading — ^it  was  held,  that  the  lay  days  must  be  reckoned 
from  the  16th  of  December  at  Pembroke,  as  if  the  vessel  had  been  at 
Card^{r).* 

2.  B  V  this  contract  a  ship  is  let  for  a  voyage  to  one  or  more  places ; 
the  freight  is  expressed  to  be  a  sum  of  money  for  the  entire  ship,  or 
an  entire  part  of  the  ship,  or  for  each  ton  or  other  portion  of  its 
capacity;  and  this  sum  is  a^ain  either  a  gross  sum  fer  the  whole 
voyage  or  voyages,  or  a  jparticular  sum  for  every  month  or  week  of 
the  ship's  employment     sometimes  also  the  freight  is  expressed  to  be 

(m)  Scndamore  v.  Vandenstene,  2  Inst.  (n)  Cooker  v.  Child,  2  Lev.  74;  and  see 

673.    See  also  Lord  Ellenboitragh's  jndg-  Gilby  v.  Copley,  8  Lev.  138. 
ment  in  Storer  v.  Gordon  and  Others,  3  (o)  Gibbon  v.  Tonng,  2  B.  Moore,  224. 

M.  &  S.  822;  Salter  v,  EidgIy,Carth.p.  76;  {p)  Thompson  «.  Brown,  7  Tannt.  666. 

and  Barclay  v.  Hardy,  K.  B.  Easter  Term,  iqS  White  v.  Parkin,  12  East,  678. 

7  Geo.  4.    And  see  the  judgment  in  Bnshell         (r)  Jackson  V.Galloway,  6  Bing.  N.  C.  71; 

V.  Beavan,  1  B.  N.  C.  120.  6  Soott,  786. 
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a  certain  sum  for  erery  ton^  cask,  or  bale  of  goods  put  on  board,  in 
which  case  the  merchant  usually  coTenants  not  to  pat  on  board  less 
than  a  specified  number  of  tons,  casks,  or  bales;  and  where  the 
payment  is  to  be  by  the  ton  of  goods,  it  is  nsnal  and  proper  to  add, 
'^and  so  in  proportion  for  a  less  quantity  than  a  ton,"  as  it  was 
formerly  decided,  in  a  case  where  these  words  were  omitted,  that  the 
owner  could  recover  nothing  for  a  hogshead  (s).  These  variations  in 
the  mode  of  paying  the  iGrei^ht  have  mven  rise  to  some  questions  and 
decisions  on  that  article,  which  will  be  more  properly  noticed  in  the 
chapter  on  payment  of  fireight. 

The  merchant  who  has  so  hired  a  ship  may  lade  it  either  with  his 
own  goods,  or,  if  he  has  not  sufficient,  may  take  in  goods  of  other 
persons,  or  he  may  wholly  underlet  the  ship  to  another.  Bv  the  French 
ordinance,  underletting  at  an  advanced  price  is  prohibited  (^) — a  wise 
regulation,  though  not  adopted  by  our  law,  and  perhaps  not  rendered 
necessary  by  the  practice  of  our  merchants  (u).  If  it  oe  necessary,  a 
clause  may  easily  be  introduced  into  all  chart^>parties  to  prevent  die 
practice. 

The  charter-party  usually  expresses  the  burthen  of  the  ship(^), 
and  by  the  French  ordinance  it  is  required  to  do  so  (j/y  A  mistake 
in  the  amount  of  the  burthen  may  in  some  cases  be  prejudicial  to  one 
party  or  the  other.  The  French  ordinance  provides  that  the  master 
who  declares  his  ship  to  be  of  a  burthen  exceeding  the  truth  shall 
answer  the  merchant  in  damages,  but  that  an  error  shall  not  be 
deemed  to  exist  unless  it  exceeds  9i  fortieth  part  {z\  According  to 
MoUoxfy  if  a  ship  be  freighted  by  the  tcm,  and  found  oi  less  burthen  man 
expressed,  the  payment  shall  oe  only  for  the  real  burthen  (a).  And 
if  a  ship  be  freighted  for  two  hundred  tons,  or  therecUxyuts^  the 
addition  of  thereabouts,  says  the  same  author,  is  commonly  reduced 
to  be  Jive  tons,  more  or  less.  Where  a  ship  was  described  in  a 
charter-party  as  of  the  burthen  of  261  tons  or  thereabouts,  and  the 
owner  covenanted  to  receive  at  a  foreign  port  a  ftdl  and  complete 
cargo,  and  the  merchant  covenanted  to  load  such  fall  and  complete 
cargo,  the  burthen  of  the  ship  thus  expressed  was  held  not  to 
conclude  the  parties;  and  the  merchant  was  held  answerable  upon 
this  cov^iant  for  not  having  furnished  a  fiill  cargo,  although  in  fact 
he  frimished  as  many  as  261  tons,  and  it  appeared  that  the  ship  was 
capable  of  carrying  400  tons  of  goods  of  the  description  mentioned  in 
tiie  charty-party,  tne  representation  of  the  burthen  not  appearing  to 
have  been  nrauaulently  made  (5). 

If,  therefore,  it  is  mtendea  to  confine  the  operation  of  a  charter- 
party,  as  to  this  matter,  to  the  number  of  tons  mentioned  therein,  or 
m  the  certificate  of  registry,  care  should  be  taken  to  do  this  by  some 
words  properly  suited  to  such  purpose. 

-------  --     -  ■  .     -      .  .  ^  .  ■         -  ^  ^  r  n 

(*)  Rea  V.  Bnmifl,  2  Lev.  124.  (y)  Liv.  3,  tit.  1 :  Charte-partae,  art.  3. 

m  Liv.  8,  tit.  8,  fret.  art.  27.  it)  Liv.  3,  tat.  8,  fret.  art.  4  and  6. 

(u)  But  see  Michenson  v,  Begbie,  6  Bing.  ia)  Molloy»  book  2,  ch.  4,  a.  S. 

190.  (b)  Hunter  r.  Fry,  2  B.  &  A.  421.    See 

(x)  See  on  this  head  Straccha  de  Na-  GwilUm  v.  Daniel,  2  C.  M.  &  R.  61  i  an4 

Vibns,  pan  8,  nnm.  4,  ad.  13  indosive.  Leeming  «.  Snaith,  16  Q«  B.  275. 


CHJUP.  1.1  Cftor/er-iV^.  173 

Bj  the  17  &  18  Vict  c  104^  tbe  registered  tamiage  of  any  shipi 
aseertained  as  provided  by  that  Act,  shall  be  deemed  to  be  the 
toimi^  of  such  ship,  and  be  repeated  in  every  subsequent  registry 
unless  any  idteration  is  made  in  its  form  or  capacity^  or  the  tonnage 
has  been  erroneously  computed  {c\  And  by  the  18  &  19  Vict  c  19^ 
ships  propelled  by  soils  are  not  allowed  to  carry  more  than  one  adult 
person  to  every  two  tooB  of  registered  tohnage(e2). 

The  contents  of  this  instrument  ture  varied  according  to  the  nature  of 
the  intelkled  voyage,  or  the  will  of  the  parties — ^but  uie  usual  stipula- 
tions on  the  part  of  the  owner  or  master  are,  that  the  ship  shall  be  tight 
and  staunch,  furnished  with  all  necessaries  (e)  for  the  intended  voyage, 
ready  by  a  day  appoii^ad  to  receive  the  cargo,  and  wait  a  certain  numl^ 
of  days  to  take  it  on  board;  that,  after  iMing,  she  shall  sail  with  the 
first  fair  wind  and  opportunity  to  ihe  destined  port  (the  dangers  of  the 
seas  excepted)^  and  there  deliver  the  goods  to  the  merchant  or  his 
assigns,  in  the  same  condition  they  were  received  on  board;  and  fur- 
ther, diat  duiinff  the  course  of  the  voyage  the  ship  shall  be  kept  ti^ht 
and  staunch,  and  furnished  with  sufficient  men  and  other  necessaries, 
to  the  best  of  the  owner^a  endeavours. 

The  owner  may,  indeed,  and  sometimes  does,  by  special  dauses, 
make  himself  still  further  liable,  and  render  himsdf  answerable  in  the 
case  of  accidents  or  misfortunes,  which  otherwise  would  furnish  him 
with  an  excuse.  As  in  the  case  of  a  charter-party  made  with  the 
commissioners  of  the  Transport  Office,  by  which  the  owner  covenanted 
that  the  ship  should  be  manned  with  a  specific  number  of  men  in  pro- 
portion to  her  bulk,  and  that  the  whole  nmnber  should  be  constantly 
on  board,  and  which  contained  a  proviso  that  the  commissioners  should 
be  at  liberty  to  midct  and  make  such  abatement  out  of  the  ship's  pay, 
which  was  a  fixed  sum  for  twelve  months,  as  they  should  think  reason- 
able, ^^  up(»i  the  loss  of  time,  breach  of  orders,  or  neglect  of  duty  by 
the  master,  or  from  the  ehip^e  inabiHty  to  eaeetUe  or  proceed  on  the  service 
on  which  she  might  be  emplor/ed,  being  made  appear  " — ^it  was  held,  that 
the  commissioners  had  a  right  to  make  an  abatement,  a  service  to  which 
the  ship  was  ordered  tU  Quebec  having  been  delayed  for  a  considerable 
time  from  want  of  mariners,  although  the  want  was  occasioned  by  the 
death  of  mme  of  the  original  crew,  who  had  died  of  the  small-pox  in  the 
course  of  the  voyage  thither,  the  desertion  of  others  at  that  place  from 
fear  of  the  distemper,  and  it  was  impossible  to  procure  a  fresh  supply 
of  hands  during  the  time  (/). 

On  the  other  hand,  the  merchant  usually  covenants  to  load  and 
unload  the  ship  within  a  limited  number  of  days  after  she  shall  be 
ready  to  receive  the  cargo,  and  afier  arrival  at  the  destined  port,  and 
to  pay  the  freight  in  me  manner  appointed.  Frequentlv  also  it  is 
stipulated  that  me  ship  shall,  if  required,  wait  a  further  tune  to  load 
and  unload,  or  to  sail  wilJi  convoy,  ror  which  the  merchant  covenants 

(o)  Sec  26.  (e)  If  a  biU  of  health  be  enential  to  the 

Jd)  Sec.  14.    And  see  the  case  of  Bishq^  performanoe  of  the  voyage,  it  is  oonddered 

I  Another  v.  Macintosh  and  Another,  3  as  a  necessary  doeameiit.— Levy  o.Costerton, 

B.  &  C.  566rCtt  the  repealed  Act  4S  Geo.  1  Stark.  212. 

8,  c.  56.  (/)  Beatw)av.l»iaiika]>dOthen,8fia8t,288. 
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to  pay  a  daily  stun.  This  dfi^T>  ^^^  ^®  payment  to  be  made  for  it, 
are  both  called  demurrage  {g).  SQme&nes,  also,  particular  clauses  are 
introduced  in  fevour  of  the  owners,  to  take  away  tneir  responsibility  for 
embezzlement  of  the  master,  or  other  matters,  for  which  they  would 
otherwise  be  answerable^ 

3.  In  all  maritime  transactions  expedition  is  of  tlM  utmost  import- 
ance, for  even  by  a  short  delay  the  season  or  object  of  a  voyage  may 
be  lost  (A);  an^  therefore,  if  either  party  is  not  ready  by  the  time 
appointed  for  the  loading  of  the  ship,  the  other  may  seek  ano&er  ship 
or  cargo,  and  bring  an  action  to  recover  the  damages  he  has  sustained* 
Nay,  according  to  MoUoy^  even  if  part  of  the  lading  be  put  on  board, 
and  the  merchant  cannot  furnish  the  residue,  the  owner  may  annul 
the  contract^  and  lade  his  ship  with  other  goods  (t) ;  but  the  same 
author  adds,  that  it  is  by  no  means  prudent  to  do  so  without  good 
reason  and  deliberation.  And,  notwithstanding  the  opinion  of  this 
author,  who  here  alludes  to  a  contract  for  an  entira  lading,  I  appre- 
hend the  owner  has  not  strictly  a  right  to  annul  the  contract,  or  take 
other  goods  without  the  merchant's  consent  He  certainly  ou^ht  not 
so  to  act  if  the  merchant  is  a  responsible  person,  for  he  will  nave  a 
right  to  sue  the  merchant  upon  his  covenant  for  a  deficiency  in  the 
cargo;  and  therefore  it  seems  reasoqable  that  the  merchant,  upon 
whom  the  loss  arising  firom  the  deficiency  will  fall,  should  have  the 
right  to  take  the  loss  upon  himself,  and  order  the  ship  to  sail.  And 
accordingly  the  French  ordinance  directs,  that  if  the  ship  be  freighted 
by  the  great,  and  the  merchant  do  not  ftimish  a  full  lading,  yet  the 
master  shall  not,  without  his  consent,  take  in  other  goods  to  complete 
the  lading,  nor  without  accounting  to  him  fc»r  the  fireight  of  such 
goods  (Jc) ;  which  direction  is  consonant  to  general  principles  of  law  ; 
for  the  hirer  has  a  right  to  use  the  thing  hured  in  any  manner  most 
agreeable  to  himself,  not  differing  from  the  purpose  for  which  it  was 
let  to  him.  And  in  this  particular  case,  the  sale  of  the  merchant's 
goods  may  be  prejudiced  by  taking  other  commodities  to  the  market 
KNT  which  he  has  destined  them.     But  on  the  other  hand,  if  the  mer- 

t 

(jg)  The  master  of  a  ship  brought  an  acti(m  these  dedsions  may  be  obviated  by  the  inser- 

to  recover  a  oompenaatioii  in  damages  for  the  tion  of  a  few  words  in  the  margin  of  the  bill 

detentdonof  his  ship  beyond  a  reasonable  time  of  lading,  as  was  done  in  Jesson  v.  Solly, 

for  the  delivery  of  her  cargo  in  the  port  of  4  Taunt.  62,  in  which  it  was  hel<]^  that  the 

London,  and  declared  also  generally  for  de-  master  might  maintain  this  action, 

murrage.    It  was  held,  that  such  an  action  (h)  Glaholme  v,  Hayes,  pott,  p.  192. 

conld  not  be  maintained  by  the  master,  what-  (t)  MoUoy,  book  2,  c  4,  P*  73.    Where,  by 

ever  right  the  owners  might  have  to  sne  in  the  terms  oi  a  charter-party,  a  ship  was  to 

their  own  names.    It  does  not  appear  by  the  proceed  to  a  certain  port,  and  there  to  load 

report  what  were  the  terms  of  the  contract  a  ftOl  cargo  for  the  agents  of  the  fineighters, 

nnder  which  the  cargo  had  been  brought^  who  had  no  interest  in  the  ontward  cargo ; 

nor  is  it  distinctly  alleged  that  there  was  any  it  was  held,  that  his  agents  were  entitled  to 

written  contract. —  Bronncker  v.  Scott,  4  notice  from  <^  captain  that  the  vessel  was 

Tannt.  1.    In  another  case  it  was  held,  that  ready  to  receive  her  homewmrd  cargo,  and 

the  master  of  a  ship  who,  by  the  bill  of  lading,  that   no  sudi    notice   having  been  given, 

has  undertaken  to  deliver  goods  to  the  con-  the  freighter  was  not  liable  for  not  pro- 

si^ee  on  payment  of  freight^  cannot  main-  viding   it. — Fairbridge    v.    F&ce,  I    Carr. 

tarn  an  action  against  the  consignee  on  an  &  K.  317 ;  and  see    Ledget  v.  Williams, 

implied  contract  to  pay  demurrage. — Evans  4  Hare,  466. 

o.  Foster,  1  B.  &  Ad.  118.    And  (per  Lord  (k)  liv.  3,  tit  8,  Fret»  art  2;  Pothier, 

Tenterden)  the  inconvenience  resulting  from  Charte-partie,  num.  20. 
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chant  is  known^  or  reasonable  suspected^  to  have  become  insolvent, 
the  owner  will  incur  no  risk  of  damage  by  taking  other  goods  to  secure 
his  freight;  and  he  should  not  trust  to  a  supposed  lien  upon  the  goods  <  >  ^/. 
actually  laden  as  a  security  for  the  loss  he  may  sustain  for  ihe  want  of     '  . . , 
an  entire  carga  f*  / 

A  charter-party,  like  every  other  deed,  takes  its  ^ect  and  operation 
from  the  day  on  which  it  is  seiEded  and  delivered,  and  not  from  the  day 
on  which  it  bears  date,  if  difier^it  from  the  day  of  the  delivery,  unless 
there  be  words  of  reference  to  the  day  of  tne  date ;  and  therefore 
where,  by  a  charter-party  dated  the  9tn  day  of  October,  but  not  deli- 
vered till  the  28th  ot  October y  one  party  covenanted  to  pay  a  moiety  of 
the  value  of  all  the  com  ^^  which  then  was,  and  thereafter  should  be, 
laden  on  board  the  ship," — ^it  was  held,  that  he  was  not  liable  to  pay  for 
any  com  that  was  not  really  on  board  the  ship  on  or  after  the  28th  of 
October;  in  fact,  the  com  was  cast  away  between  the  9th  and  28th  of 
October  (I). 

4.  The  general  rule  which  our  Courts  of  Law  have  adopted  in  the 
construction  of  this  as  well  as  other  mercantile  instruments  is,  that  the 
construction  should  be  liberal,  agreeable  to  the  real  intention  of  the    • 
parties  (m),  and  conformable  to  the  usage  of  trade  in  general,  and  of  the 

E articular  trade  to  which  the  contract  relates  (n).  Many  cases  on  this 
ead  have  received  a  judicial  determination ;  I  will  here  mention  such 
of  them  as  do  not  more  properly  relate  to  the  other  divisions  of  this 
Treatise. 

A  declaration  on  a  charter-party  stated,  that  it  was  agreed  thereby 
that  the  ship  should  sail  in  ballast  to  a  safe  and  convenient  port  near 
to  Cape  Tovorty  and  there  load  a  full  cargo,  &c. ;  and  the  plaintiff  agreed 
to  load  the  yessel  with  the  said  cargo  and  to  pay  freight  Averment, 
that  though  the  plaintiff  was  ready  and  willing  to  appoint  and  put  on 
board  a  proper  person  as  supercargo,  who  would  have  indicated  to  the 
master  a  safe  and  convenient  port  near  Cape  Town  for  receiving  on 
board  the  cargo,  the  defendant  would  not  permit  the  ship  to  proceed 
in  ballast  on  the  voyage.  There  being  no  averment  that  the  plaintiff 
gave  notice  to  the  defendant  of  a  safe  and  convenient  port,  or  anything 
equivalent  in  law  to  such  notice,  it  was  held  bad  on  general  demurrer; 
for  that  it  was  the  duty  of  the  charterer  to  select  the  port  and  give  notice 
of  it  to  the  owner  before  the  commencement  of  the  voyage  (o). 

A  ship  was  chartered  for  a  voyage  from  England  to  any  port  or 
ports  of  SU  DomingOy  there  to  deliver  her  outward  cargo,  and  take  in 
a  return  cam>  for  England,  and  the  merchant  covenanted  to  procure 
a  license.  He  did  in  fact  procure  a  license,  with  which  the  ship 
sailed  to  the  ports  of  Cape  Francois  and  Gonaive  (both  of  which  were 
under  the  dominion  of  Chrietophey  and  not  in  the  power  of  the  enemies 
of  Great  Britain),  and  there  delivered  her  outward,  and  received  a 


U'      V         f     ' 
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t)  Oshey  v.  Hicks,  Cro.  Jac.  263.  mann  €.  Tooke,  1  Campb.  877.    Poller  v, 

m)  See  Wiggins  v.  Johnston,  14  M.  &  W.     Stainfbrth,  1 1  East,  232.  Thompson  v,  IngUu, 


.  . ;  Fenwick  «.  Boyd,  15  M.  &  W.  632,  the  8  Campb.  428.    Steele  v.  Mart,  4  B.  &a 

circmnsti&ioes  of  which  were  of  a  somewhat  272.     Styles  v,  Wardle,  ibid.  908.  Cranston 

nnnmm.1  character.  V.  Marshall,  6  Ex.  895. 

(»)  HaU  V.  Casenove,  4  East,  477.    Bom-  (o)  Bae  v.  Hackett,  12  M.  &  W.  724. 
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return  careo.  She  was  afterwards  taken  by  one  of  his  Majesty^s 
fi^gates^  am  condemned  at  Jamaica^  upon  the  supposed  necessity  of  a 
license  for  this  voyage,  and  the  insufficiency  of  the  actual  license  to 
protect  the  return  cargo.  The  sentence  was  reversed  upon  f^peal,  the 
owners  paying  the  captor's  costs,  it  being  considered  that  no  license  was 
necessary  for  the  voyage  to  the  ports  before*menti<Hied,  although  a 
license  would  have  been  necessary  for  such  a  voyage  to  some  oth^ 
ports  of  >S^  Domingo.  In  an  action  against  the  meroiant  for  not  pro- 
curing a  sufficient  license,  it  was  held,  that  he  was  not  answerable  on 
his  covenant  to  do  so,  because  that  covenant  would  only  apply  to  a 
voyage  for  which  a  license  was  necessary  (p). 

In  a  case  which  happened  in  the  beginning  of  the  reign  of  King 
Charles  .the  First,  the  owner  or  master  covenanted  that  his  ship  should 
sail  with  the  first  wind  on  a  voyage  to  Cadis,  and  the  'merchant 
cov^ianted  that  if  the  ship  should  go  on  the  intended  voyage  and  re- 
turn to  the  Downs,  he  would  pay  a  certain  sum :  to  recover  this  sum 
an  action  was  brought  The  merchant  pleaded  in  his  defence  that  the 
ship  did  not  sail  with  the  next  wind,  but  without  imputing  any  un- 
reasonable delay.  The  Court  held,  that  the  substance  of  the  covenant 
and  primary  intention  of  the  parties  were#  that  the  ship  should  perform 
the  voyage,  and  not  that  the  ship  dbould  sail  with  the  next  wind,  which 
changes  every  hour  {q). 

A  shipowner  brought  an  action  for  stipulated  freight  against  a  mer- 
chant vmo  had  hired  a  ship  upon  a  charter-party,  in  which  it  was 
covenanted  that  the  ship  should  take  in  its  full  load  of  timber  with  all 
possible  expedition  at  Riga,  and  should  thence  sail  ^^with  the  first 
ravourable  wind"  direct  to  Portsmouth  The  ship  arrived  at  Portsmouth 
and  delivered  her  cargo,  which  was  accepted  by  the  merchant,  who 
refused  to  pay  the  stipulated  fireight,  under  the  allegation  that  the  ship 
had  not  saded  direct  from  Riga  to  PortsmotUh,  but  had  unnecessarily 
put  into  Copenhagen,  where  she  was  detained  until  that  place  sur- 
rendered to  the  British  arms,  and  in  consequence  of  which  deviation 
he  had  been  obliged  to  have  fresh  insurances  on  the  cargo ;  insisting 
that  the  special  contract  was  avoided  by  the  deviation,  and  that  the 
master  could  only  be  entitled  to  a  reasonable  compensation  for  the  con- 
veyance of  the  cargo,  in  the  estimation  whereof  allowance  should  be 
made  for  the  expense  incurred  by  his  fault.  But  Lord  EUenborough 
said,  ^^  I  am  of  opinion  that  this  covenant  to  sail  with  the  first  favour- 
able wind  direct  to  Portsmouth  was  not  a  condition  precedent,  and  that 
the  defendant  having  accepted  the  cargo  must  pay  the  stipulated  freight. 
To  hold  that  any  short  delay  in  setting  sail,  or  trifling  departure  from 
the  direct  course  of  the  voya^,  would  entirely  destroy  the  plaintifi^'s 
right  to  be  remunerated,  womd  indeed  be  going  ^  inter  apices  facti ;^ 
but  there  is  a  specific  agreement  for  specific  ^ight — the  defendant 
must  bring  his  cross-action  for  any  loss  he  may  have  suffered  from  the 
default  of  the  plaintiff"  (r). 

{p)  Johnson  v.  Greaves,  2  Taunt  34dL    See  also,  on  the  subject  of  license,  Siflldn  «• 
Allnutt,  1  M.  &  S.  39. 
(q)  Constable  v,  Cloberie,  Palmer,  897.    Hall  v.  Cazenove,  4  East,  477. 
(r)  Bommann  v,  Tooke,  1  Campb.  377.  The  contract  was  not  under  seal. 
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*  The  charterer  of  a  ship  («)  had  covenanted  to  load  and  despatch  her 
from  TobagOy  so  that  she  might  sail  with  the  convoy  appointed  to 
depart  from  llience  on  the  1st  of  August  The  ship  arrived  m  Tobago 
on  the  8th  of  July 9  was  ready  to  take  in  the  homewurd  cargo  on  tne 
14th^  and  might  have  taken  in  her  whole  cargo  within  a  week  if  it  had 
been  ready.  On  the  22nd  of  July,  part  only  of  the  cargo  having  been 
shipped,  the  convoy  sailed ;  and  the  captain,  considering  himself  bound 
to  consult  the  safety  of  the  ship,  refused  to  delay  his  own  departure, 
and  sailed  with  it  In  answer  to  an  action  by  the  shipowner  for  the 
fi^ht  agreed  to  be  paid  by  the  charter-party,  the  merchant  contended 
that  his  contract  was  to  have  a  cargo  ready  by  the  1st  of  Auguaty  and 
that  it  would  have  been  ready  by  that  day.  But  Lord  EUmborough 
said,  '^  I  think  the  captain  was  at  liberty  to  sail  from  Tobago  on  the 
22nd,  the  day  when  the  convoy  passed  that  island.  The  covenant 
must  receive  a  reasonable  construction.  Had  the  ship  not  arrived  in 
time  to  be  loaded  by  the  22nd,  the  case  would  have  been  different ;  but 
as  she  was  ready  to  take  in  goods  for  the  homeward  voyage  on  the 
14th  of  Julyy  the  charterers  were  bound  to  have  suppliea  her  with  a 
full  cargo  before  the  time  when  the  general  West  India  convoy  passed 
bv  the  station  where  she  lay.  Even  if  the  captain  might  have  been 
aole  afterwards  to  have  overtaken  it,  he  was  not  bound  to  wait  for  the 
convenience  of  parties,  as  he  must  thereby  have  increased  the  risk  of 
capture." 

In  a  charter-party  for  a  period  of  time  at  a  certain  monthly  freight, 
to  be  paid  at  particular  times  therein  mentioned,  it  was  stipulated  tnat 
the  vessel  should  be  navi^ted  bv  fifty  persons,  and  such  frirther 
number,  not  exceeding  one  nundrea,  as  me  merchant  should  require, 
and  that  he  should  mdke  an  allowance  to  the  owner  for  the  expense  of 
the  men  beyond  fifty ;  two  calendar  months'  allowance  for  such  men 
to  be  added  to  the  first  payment  of  freight ;  but  the  residue  of  such 
allowance  not  to  be  paid  until  the  ship's  discharge  or  return  from  her 
first  intended  voyage.  An  additional  number  of  men  were  employed 
at  the  merchant's  request,  and  after  the  ship  had  been  in  his  service  for 
about  ten  months  she  was  accidentally  burnt  in  the  West  Indies.  The 
merchant  contended  that  he  was  not  bound  to  pay  the  allowance  for 
more  than  the  first  two  months ;  but  the  Court  held  the  loss  of  the 
ship  to  be  a  discharge  from  his  emplovment  within  the  meaning 
of  this  contract  and  he  was  compelled  to  pay  the  allowance  up 
to  the  time  of  the  loss.  ^*  The  detendants,"  said  Lord  JEJUenborotigh, 
'*  contend  that  the  stipulations  in  the  charter-party,  which  fix  the 
times  for  paying  the  freight,  make  the  right  to  the  portions  of  fi^ht 
payable  at  those  times  depend  upon  the  then  safety  of  the  ship ;  and 
that  the  loss  of  the  vessel  before  any  one  of  those  periods  destroys  the 
right  except  for  such  freight  as  was  previously  payable.  It  is  to  be 
remembered,  however,  that  the  charter-party  stipulates  that  the  defend- 
ants shall  pay  a  given  freight  per  calendar  month ;  and  the  time  fixed 
for  its  actual  payment  can  only  be  considered  as  postponing,  for  the 
*  defendants'  convenience,  the  actual  payment  of  a  sum  then  due  to  a 


(«)  Thompson  v,  Inglis,  3  Campb.  428.    See  also  Davidson  v.  Gwynne,  12  East,  881. 
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*  fature  period,  not  as  creating  a  contingency  whether  it  should  ever  be 
paid  at  all.  Each  month's  freight,  therefore,  was  earned  and  became 
completely  due  at  the  end  of  each  month,  and  it  was  nothing  but  the 
actual  payment  that  was  postponed ''(^). 

It  was  agreed  by  charter-party,  that  the  defendant's  ship  was  to  pro- 
ceed fipom  London  to  Bombay^  and  there  discharge  her  cargo  ;  and  then 
load  a  cargo,  with  which  she  was  to  proceed  direct  to  London :  the 
merchant  to  have  the  privilege  of  sending  the  ship  to  Calcutta  from 
Bombay,  upon  paying  for  the  extra  time  occupied.  If  the  ship  returned 
from  Bombay  airect  to  London,  the  merchant  was  to  have  the  power  of 
sending  her  to  one  port  on  the  Malabar  coast,  to  receive  cargo,  paying 
for  the  extra  time.  The  master  having  discharged  the  outward  cargo 
at  Bombay,  reftised  to  take  in  another  cargo  for  Calcutta,  and  for  this 
alleged  breach  of  contract  an  action  was  brought  The  defence  was, 
that  the  cargo  which  the  master  was  required  to  load  was  a  cargo  for 
Calcutta,  ana  not  for  London ;  and  the  Court,  finding  no  stipulation  in 
the  charter-party  that  the  master  should  take  on  board  a  cargo  fof  any 
place  other  than  London,  and  nothing  to  authorize  the  employment  of 
the  vessel  upon  an  intermediate  voyage  after  her  arrival  at  Bombay, 
gave  judgment  for  the  defendants  (w). 

By  another  charter-party  (^),  it  was  agreed  that  a  vessel  should 
have  ninety  running  days,  and  ten  days  of  demurrage,  to  commence 
from  her  arrival  at  Whidah,  m  Africa,  being  ready  to  unload  and 
having  received  pratique.  The  plamtiff,  in  ms  declaration,  alleged 
that,  although  the  vessel  on  the  24th  of  August  was  at  Whidah,  ready 
to  unload,  and  had  received  pratique,  the  defendant  did  not,  within 
ninety  days — commencing  on  her  arrival  there,  and  being  ready  to 
unload  and  receive  pratique — unload  and  load  tfie  vessel,  but  wrong- 
ftilly  detained  her  beyond  the  running  days  and  days  of  demurrage. 
The  defendant  pleaded,  that  the  vessel  was  not  ready  to  unload,  and 
did  not  receive  pratique  for  a  long  time  after  her  arrival  at  Whidah, 
viz.,  for  a  time  equal  to  that  of  the  alleged  wrongftd  detention. 

It  appeared  in  evidence  that  there  was  no  quarantine  establish- 
ment at  Whidah,  nor  any  means  of  formally  granting  pratique,  but 
that  the  vessel  was  in  fact  at  liberty  to  unload  on  the  14th  of  August 

The  Court  held,  that  the  allegation  that  the  vessel  had  received 
pratique  was  sufficiently  borne  out  by  proof  that  she  was  at  Whidah, 
ready  and  at  liberty  to  unload. 

In  an  action  (y)  on  a  charter-party,  by  which  the  plaintifis  had  let 
to  the  defendant  the  ship  Edward  Lombe,  for  a  voyage  from  London 
to  Madras  and  the  Cape  of  Good  Hope,  and  thence  to  Bombay  and 
back,  the  plaintiffs  claimed  a  compensation  in  damages  from  the 
defendant,  for  not  loading  the  ship  with  a  cargo  of  cotton  at  Bombay. 

*  It  appeared  in  evidence,  that  mstead  of  proceeding  direct  by  the 


(i)  Havelock   v,    Geddes,  10  East,  ^55.  819.    See  also  Anderson  v.  Pitcher,  2  Bos. 

Croaderc. Smith,  1  Scott, N.R.  338.  Browne  &  Pull.  1ft*. 
9.  Burton,  17  L.  J.,  Q.  B.  49.  M  Freeman  v.  Taylor,  8  Bing.  124.    See 

(i*)  Cockbum  v.  Wright,  8  Scott,  489;  also  Mount  v.  Larkins,  8  Bing.  108.    Davis 

6B.N.  C.  228.  ©.  Garratt,  6  Bmg.  716.  Palmer  c.  Marshall, 

(x)  Bailey  r.  De  la  Arroyave,  7  Ad.  A  EIL  8  Bing.  318. 
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*  usual  course  from  the  Cape  of  Good  Hope^  the  captain  made  a  deyia* 
tion  to  the  Mauritius ;  that  the  vessel  arrived  at  Bombay  six  weeks 
later  than  it  would  have  done  had  it  proceeded  in  the  usual  course, 
and  that  the  defendant's  agents,  in  consequence  of  the  deviation, 
refosed  to  find  a  cargo.  The  jury  were  directed  to  consider  whether 
the  deviation  was  such  as  to  have  deprived  the  freighter  of  the 
benefit  of  his  contract  ^^  Inasmuch,"  said  Tindal^  G.  J.,  in  his 
direction  to  the  jury,  ^^  as  the  freighter  might  sue  the  owner,  and 
recov^  damages  for  any  ordinary  deviation,  he  could  not,  for  such  a 
deviation,  put  an  end  to  the  contract ;  but  if  the  deviation  was  so 
long  and  unreasonable  that,  in  the  ordinary  course  of  mercantile 
concerns,  it  might  be  said  to  have  put  an  ena  to  the  whole  object  the 
firei^hter  had  in  view  in  chartering  the  ship,  in  that  case  the  contract 
mi^t  be  considered  at  an  end." 

The  jury  found  for  the  defendant,  and  a*  rule  for  a  new  trial,  on 
thegroWof  mifldirection,  was  discharged. 

Thus,  in  the  case  of  iP Andrew  v.  Adams  (z)^  the  defendant,  by 
charter-party,  agreed  to  go  in  ballast  &om  Portsmouth  to  St. 
MtchaeFs,  and  bring  back  a  cargo  of  fruit  direct  to  London.  The 
charterer  was  to  be  aUowed  thirty-five  rumunc  days  for  loading  and 
unloading,  to  commence  on  the  Ist  of  December  then  next ;  and  if 
the  vessel  did  not  arrive  at  St  MichaeVs  by  the  31st  of  Jamiaayf 
1833,  the  charterer  was  to  be  at  liberty  to  rescind  the  charter-party. 

In  the  fruit  trade,  the  early  ships  sail  about  the  end  of  October^ 
and  arrive  in  London  about  the  end  of  December ;  and  it  is  advan- 
tageous to  be  early  in  the  market  This  charter-party  was  entered 
into  on  the  20th  of  October.  The  usual  length  of  the  voyage  is  a 
fortnight  or  three  weeks;  ih^  time  consumed  in  loading  and  un- 
loading about  a  week:  so  that  if  the  defendant  had  sailed  direct 
for  SU  MichaeCsy  about  the  time  he  executed  the  charter-parly,  he 
might  reasonably  have  been  eiroected  to  deliver  his  cargo  in  London 
by  the  1st  of  Jaarmary.  Instead  of  proceeding  direct  to  St  MichaeVs^ 
the  defendant  made  an  intermediate  voyage  to  OportOy  returned  to 
Portsmouth,  sailed  again  for  St  Mi/Jumsy  arrived  there  before  the 
31st  of  Januasryy  was  loaded  with  oranges,  and  arrived  in  London  on 
the  1st  of  Februaniy  by  which  time  there  was  a  glut  of  oranges  in 
the  market,  and  tne  price  had  fallen,  since  the  end  of  December, 
when  the  London  orange  season  commences,  \0s.  6d.  a  box. 

It  was  contended  for  the  defendant,  that  the  stipulation  that  the 
plaintiffs  might  rescind  the  contract  if  the  defendant  did  not  arrive 
at  St  MichaeVs  by  the  31st  of  January,  led  to  the  inference  that  the 
defendant's  engagement  would  be  satisfied  if  he  arrived  by  that  day ; 
and  Ihat,  if  he  £d  so  arrive,  he  had  a  right,  in  the  interval,  to  em- 
ploy his  vessel  as  he  pleased.  But  Tindcu,  C.  J.,  said,  ^^  The  broad 
question  is,  whether,  upon  the  construction  of  the  charter-party, 
there  has  been  unnecessary  delay  in  commencing  the  voyage  to  St. 
MidiaeTs  ?  Now,  looking  at  the  contract,  I  think,  with  a  view  to 
"*"  the  object  of  the  voyage,  its  commencement  was  delayed  an  unrea- 

I 
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*  sonable  time.  I  do  not  lay  stress  on  the  stipulation  for  proceeding 
in  ballast^  any  further  than  it  seems  to  refer  to  a  Toyace  in  which 
the  master  shall  not  lie  by  to  take  in  a  cargo  which  might  delay  the 
ship  on  her  voyage.  As  the  parties  have  stipulated  that  the  lay  days 
shall  commence  on  the  1st  of  December^  it  may  be  inferred  that  they 
contemplated  the  voyage  to  St  MichaeVa  should  terminate  by  that 
day.  If,  indeed,  by  any  accident  or  unforeseen  cause,  which  might 
excuse  the  master,  the  vessel  should  arrive  later,  the  charterer  would 
have  no  just  cause  of  action ;  but  the  intention  at  the  time  was,  that 
the  object  of  the  voyage  should,  if  possible,  take  eflFect  from  the  1st 
of  Decernber.  That  it  might  have  taken  effect  from  that  time  is 
clear,  for  the  voyage  Usually  lasts  a  fortnight  or  three  weeks,  and  the 
vessel  sailed  from  Oporto  on  the  7th  of  November,  The  instrument 
then  goes  on — *  That  in  case  the  vessel  should  not  be  arrived  at  Su 
MichaeTsy  and  in  readiness  to  receive  her  cargo,  by  the  31st  of  January 
next,  it  shall  be  optional  with  the  agents  of  the  aflfreighters  whether 
they  load  or  not;  and  in  case  they  decline  loading,  the  charter-party 
shall  be  null  and  void.'  That  was  to  give  the  charterer  the  option 
of  repudiating  the  contract,  if  the  vessel  should  amve  too  late  for 
any  useful  purpose ;  although,  if  she  had  been  detained  by  any  jus- 
tifiable cause,  he  might  have  no  _  right  of  action  against  the  owner. 
All  the  evidence  in  uie  cause  goes  to  show,  that  the  intention  of  the 
parties  in  entering  into  this  contract  was  such  as  I  have  described: 
the  course  of  the  trade  in  London^  which  requires  a  speedy  voyage, 
and  gives  advantage  to  those  who  are  first  in  the  market;  am  tne 
letter  of  the  9th  of  November^  in  which  the  plaintiffs  say,  *  In  having 
taken  the  Swallow  to  Oporto,  with  passengers,  on  her  way  to  St, 
MichaePs,  instead  of  proceeding  direct,  we  consider  you  to  have 
deviated  from  the  due  performance  oi  the  charter-party  entered  into 
with  us ;  and  we  hold  you  liable  for  any  loss  or  mjury  which  may 
arise  to  the  parties  interested,  in  consequence  of  your  not  proceeding 
direct'  I  think,  therefore,  that  as  the  commencement  of  the  voyage 
was,  without  any  justifiable  cause,  delayed  till  the  6th  of  December, 
an  action  lies  for  the  plaintiffs." 

In  an  action  on  a  charter-party,  it  appeared  that  the  plaintiff,  the 
owner  of  the  ship  Fame  (a),  had  chartered  her  to  the  defendants 
on  a  voyage  to  JRio  Janeiro,  and  back  to  Liverpool,  and  the  defend- 
ants stipulated  to  furnish  a  frill  cargo  of  lading  for  the  return 
voyage  at  Rio  Janeiro.  The  breach  was,  that  the  defendants  had 
not  procured  a  cargo  at  Rio  Janeiro.  The  ship  had  returned  without 
any  lading,  and  the  question  was,  how  the  damages  were  to  be 
estimated. 

A  great  many  articles  were  specified  in  the  charter-party,  such  as 
coffee,  cotton,  sugars,  &c.,  of  wmch  the  cargo  might  consist;  and  the 
defendants  contracted  to  pay  for  the  freight  of  each  of  these  articles 
separately  by  weight,  for  coffee  at  I2s.  6d.  per  cwt,  &c. 

It  was  urged  on  the  part  of  the  defendants,  that  they  were  not 
*  liable  for  more  tiian  the  amount  of  the  freight,  supposing  the  vessel 

(a)  Thomas  v.  Clarke  and  Another,  2  Stark.  N.  P.  C.  450. 
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*  to  have  been  laden  with  one  of  the  articles  specified  which  would 
have  yielded  the  lowest  amount  of  freight.  Evidence  was  given  of 
the  amount  of  freight,  calculated  on  the  supposition  that  one  third 
of  the  cargo  consisted  of  coffee,  another  third  of  cotton,  and  another 
third  of  sugar.  Supposing  the  whole  cargo  to  have  consisted  of 
coffee  or  of  cotton,  the  amount  would  have  been  higher  than  the 
avera^  taken;  but  if  it  had  consisted  of  sugar  only,  the  amount 
would  have  been  less  than  this  average.  Lord  Tenterden  directed 
the  jury,  that  the  proper  course  would  be  to  estimate  the  freight  by 
means  of  an  average,  so  as  to  take  neither  the  greatest  possible 
freight  nor  the  least. 

In  the  case  of  Capper  and  Others  v.  For8ter{b)y  it  was  agreed  by 
memorandum  of  charter  between  the  plaintiffs,  as  owners  of  the  ship 
Fhray  and  the  defendant,  that  the  said  ship  should  proceed  with  a 
cargo  to  Rio  Nunez,  and  having  discharged  the  same,  should  reload 
a  frdl  and  complete  cargo  of  lawful  merchandise,  which  the  defendant 
bound  himself  to  ship,  and  should  therewith  proceed  to  London, 
and  deliver  the  same,  on  being  paid  freight  as  follows,  in  full  for 
the  above  vovage — viz.,  for  gum,  bees*  wax,  ivory,  and  palm  oil, 
4L  per  ton  of  20cwt  nett  at  the  king's  beam;  hides  at  7u  per  ton 
of  20cwt  nett  at  the  king's  beam;  paddy  or  rice,  3^  per  ton 
nett  weight;  bullion,  1^  per  cent;  all  or  either  at  the  option  of 
the  charterer,  &c.  Should  the  quantity  of  paddy  exceed  eighty  tons, 
208.  per  ton  extra  freight  was  to  be  paid  on  the  surplus,  and  the 
quantity  of  hides  was  not  to  exceed  fifty  tons.  Should  paddy  or 
nee  be  shipped,  the  charterer  was  to  find  dunnage ;  and  should  the 
vessel  not  be  full  at  lUo  Nunez,  the  charterer  was  to  have  the  liberty 
of  filling  her  up  at  St  Mary^s. 

The  breach  tiras,  that  the  defendant  did  not  load  at  Rio  Nunez,  nor 
fill  up  at  SL  Mdry*8,  a  frdl  and  complete  cargo  of  lawftd  merchandise ; 
but  tnat  on  the  contrarv^  after  loading  a  small  portion  of  such  mer- 
chandise at  Rio  Nunez,  he  proceeded  to  St  Mary's,  and  then  wrong- 
Ailly  filled  up  the  ship  with  a  quantity  of  merchandise  other  than 
according  to  the  true  intent  and  meaning  of  the  memorandum  of 
charter,  to  wit,  with  timber  and  wood.  To  this  the  defendant,  admit- 
ting that  he  had  not  loaded  a  frdl  cargo  of  lawful  merchandise  at  Rio 
Nunez,  pleaded  that  he  had  filled  up  me  ship  at  St  Mary's  with  such 
lawful  merchandise. 

It  appeared  at  the  trial  that  the  master,  having  loaded  at  Rio  Nunez 
about  one-seventh  of  a  full  cargo,  including  one  dox  of  gold  dust,  and 
one  hundred  and  fifty-three  quarters  of  paddy,  proceeded  to  St  Mary^s, 
there  took  on  board  two  hundred  and  five  quarters  of  paddv  and  six 
hundred  hides,  and  filled  up  the  rest  of  the  ship  with  eighty-four  loads 
of  teak  wood,  at  the  freignt  of  4^  a  load,  under  a  protest  from  the 
captain  that  it  was  not  to  affect  the  claim  of  the  owners. 

The  defendant  paid  into  Court  593Z.  10«.  6d 

The  plaintiffs  contended  that  they  were  entitled  to  the  freight  which 

*  would  have  been  earned  if  there  had  been  a  full  cargo  of  the  articles 

(i)  8  Bing.  N.  C.  938;  5  Soott,  p.  129. 
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*  enumerated  in  the  charter-party ;  the  defendant  contended  that  he 
had  a  right  to  put  on  board  a  cargo  consisting  of  any  one  of  the 
enumerated  articles.  His  witnesses  proved  that  a  cargo  of  palm  oil 
would  not  have  produced  638  Z.,  and  that  it  was  usual  in  this  trade  to 
insert  in  the  charter  the  articles  here  specified,  and  to  add,  *^and 
other  goods  in  proportion."  The  jury  found,  that  a  full  cargo  of  the 
various  articles  enumerated  would  nave  produced  668Z.  freight — a 
cargo  of  palm  oil  only  452Z. ;  that  the  deiendant  did  not  fill  up  at 
St.  Mary*8  a  fall  and  complete  cargo  of  lawful  merchandise,  according 
to  the  true  intent  of  the  charter ;  and  that  there  remained  due  to  the 
plaintifis  a  sum  of  74L  Is.  6rf.,  for  which  they  gave  their  verdict 

A  motion  having  been  made  for  a  new  trial,  or  for  a  reduction  of 
damages,  the  Comi;  of  Common  Pleas  was  of  opinion  that  the  jury 
were  right  in  finding  that  the  loading  the  lumber  at  St  Marxfsy 
although  it  was  the  staple  commodity  of  the  place,  was  not  a  filling  up 
with  lawful  merchandise  according  to  the  intention  of  the  parties,  ana 
that  the  damages  were  properly  estimated  on  the  same  principle  as  if 
the  ship  had  come  home  empty,  the  freight  being  calculated  upon 
average  quantities  of  all  the  articles  enumerated. 

A  snip  was  chartered  to  proceed  to  Port  Philip^  and  there  load  from 
the  freighter's  factors  a  fall  and  complete  carj^o  of  wool,  tallow,  bark, 
or  other  legal  merchandise — ^the  quantity  or  bark  not  to  exceed  one 
hundred  tons,  and  the  quantity  or  tallow  and  hides  not  to  exceed 
eighty  tons — and  therewith  to  proceed  to  London^  and  deliver  <m 
payment  of  rates  of  freight  specified  for  each  of  the  enumerated 
articles. 

It  was  held,  that  the  freighter  was  entitled  to  load  the  ship  with  an 
assorted  cargo  of'  any  legal  merchandise,  but  that  the  owners  were 
entitled  to  be  paid  freignt,  on  the  supposition  that  the  loading  had 
consisted  of  the  stipulated  quantities  of  tne  goods  enumerated  (o). 

Where  it  was  agreed  by  a  charter-party  that  the  ship  should  pro- 
ceed to  Baltimore^  there  load  a  filll  cargo  of  produce  and  proceed 
therewith  to  the  United  Kingdom,  and  dehver  the  same  on  being  paid 
freight  at  and  after  the  rate  of  68.  6d.  per  barrel  of  flour,  me^,  and 
naval  stores,  and  \U.  per  quarter  of  480  lbs.  for  Indian  com  or  other 

train,  but  the  cargo  was  not  to  consist  of  less  than  3000  barrels  of 
our,  meal,  or  naval  stores,  and  that  not  less  flour  or  meal  than  naval 
stores  was  to  be  shipped.  The  vessel  arrived  with  a  cargo  of  various 
articles,  amon^  which  were  2000  bushels  of  oats  and  three  barrels  of 
flour.  The  evidence  showed  that  a  quarter  of  Indian  com  or  wheat 
weighing  480  lbs.  would  occupy  a  space  of  10}  cubic  feet,  and  that  a 
quarter  of  American  oats  weighing  272  lbs.  would  occupy  a  space  of 
16  cubic  feet  It  also  appeared  that  oats  were  not  a  usual  shipment 
for  AmeriGa.  It  was  held  that  ^^ other  grain"  in  this  charter-party  must 
be  taken  to  mean  such  description  of  grain  as  would  average  480  lbs. 
to  the  q^uarter,  and  therefore  to  exclude  oats ;  and  that  the  shipowner 
was  entitled  to  receive  freight  upon  the  supposition  that  3000  barrds 

*  of  flour,  meal,  or  naval  stores  had  been  shipped,  and  for  the  rest  of 

(c)  Cockbom  v.  Alexander,  6  C.  B.  791. 
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*  the  space  at  the  rate  of  11«.  per  quarter  of /TU^n  com^  or  other  grain 
of  480  lbs.  the  quarter  (d). 

It  will  be  observed,  that  these  charter-parties  contained  no  stipu- 
lations givinc  to  the  freighter  an  option  of  providing  a  cargo  made 
up  in  any  other  way  than  that  specifically  pointed  out,  and  of  which 
the  plain  object,  reference  being  had  to  the  course  and  nature  of  the 
particular  trade,  was  to  ensure  a  profitable  employment  for  the  ship, 
in  the  absence  of  such  stipulations,  a  construction  was  put  upon  the 
charter-parties  not  inconsistent  widi  their  terms,  and  effectuating  the 
probable  understanding  and  expectation  of  both  parties  when  their  ^ 
contract  was  made.     WTiat  the  owner  could  not  prudently  have ' 
assented  to — ^what  the  freighter  could  not  reasonably  have  insisted    ) 
upon,  and  had  not  taken  care  to  express — ^was  presumed  to  have  been  / 

*  intended  by  neither. 

But  although  the  words  of  a  charter-party  may  receive  a  liberal 
construction,  yet  the  construction  must  not  be  inconsistent  with  their] 
plain  and  obvious  meaning ;  and,  therefore,  in  the  case  of  a  charter- ' 
party,  by  which  the  ship  was  to  sail  from  London^  to  join  convoy,  and 
proceed  from  thence  to  Barcelona^  and  there  deliver  her  cargo;  and 
forty-one  running  days  were  to  be  allowed  to  wait  at  Portsmovih  for 
convoy,  and  to  discharge  the  cargo  at  Barcelona^  the  said  forty-one 
days  to  be  accounted  and  commence  at  Portsmouth  twenty-four  hours 
after  her  arrival  there,  and  at  Barcelona  the  day  the  ship  should  be 
ready  to  deliver  her  cargo,  and  for  all  the  time  beyond  me  fortv-one 
days  thirteen  shillings  per  ton  were  to  be  allowed  for  demurrage ;  Lord 
Kenyon  held,  that  3ie  demurrage  was  only  payable  for  delay  beyond 
the  forty-one  days  in  waiting  lor  convoy  at  Portsmouth^  and  in  dis- 
charging the  cargo  at  Barcelona^  and  not  for  the  delays  which  the  ship 
had  experienced  m  waiting  for  convoy  at  Falmouth,  to  which  place  she 
was  ordered  to  proceed  from  Portsmouth^  by  the  Admiral's  secretary ; 
and  at  Gibraltar  Bay,  into  which  she  sailed  under  the  direction  of  one 
of  the  sloops  appomted  to  convoy  the  fleet,  the  rest  having  been 
dispersed  in  a  storm,  and  where  sue  waited  twelve  days  for  convoy  to 
proceed  to  Barcelona  (e\ 

It  is  probable  that  ii  the  events  which  took  place  in  the  course  of 
this  voyage  had  been  foreseen  by  the  parties,  the  number  of  days 
would  not  have  been  confined  to  waiting  for  convoy  at  Portsmouth 
onlv,  but  would  have  been  expressed  to  he  waiting  for  convoy  gene- 
rally; but  to  have  put  such  a  construction  upon  this  instrument 
would  have  been  to  substitute  other  words  for  those  which  the  parties 
to  it  had  thought  proper  to  use.  And  the  reader  will  observe  tnat,  in 
this  case,  there  was  not  (nor  indeed  could  have  been)  any  general 
usage  of  trade  applicable  to  the  stipuhition  in  question. 

*  Thus,  in  the  case  of  Moorsom  v.  Page  (/),  the  ship  Lavinia  was 
let  to  freight  by  the  plaintiff  to  the  defendant  for  a  voyage  from  Rio 
de  la  Plata  to  London.      The  plaintiff  covenanted  to  "receive   and 

*  take  on  board  the  said  ship  a  full  and  complete  cargo,  consisting  of 

{d)  Warren  c.  Peabody,  8  C.  B.  800. 
\e)  Marahallo.  De  la  Torre,  1  Esp.  N.  P.  C.  367. 
(/)  4  Campb.  103.    Cockbnm  v.  Alexander,  6  C.  B.  791. 
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*  copper,  tallow,  and  hides,  or  other  goods,  but  not  more  than  fifty  tons 
of  copper  and  tallow,  nor  more  than  fifteen  of  such  fifty  tons  to  con- 
sist of  copper ;"  and  the  defendant  imdertook  to  furnish  and  provide 
for  loadmg  "  on  board  the  said  ship  a  full  and  complete  cargo  of 
copper,  taffow,  and  hides,  or  other  goods  as  above-mentioned,  and  to 
pay  freight  for  the  said  cargo  as  follows : — ^for  copper,  the  sum  of  6t 
sterling  per  ton ;  for  tallow,  the  sum  of  2L  sterling  per  ton ;  for  hides, 
the  simi  of  1  Jrf.  sterling  per  pound,  all  nett  weight  at  the  king's  beam, 
and  for  all  other  goods  m  proportion  thereto.** 

It  appeared  that  the  defenaant  had  provided  for  the  ship  a  quantity 
of  tallow,  and  as  many  hides  as  she  chose  to  take  in,  but  that  he 
refused  to  let  her  have  any  copper.  It  was  in  consequence  necessary 
for  her  to  keep  in  her  ballast,  the  place  of  which  might  have  been 
supplied  by  the  copper,  and  the  amount  of  the  freight  which  she  earned 
was  less  than  if  copper  had  been  supplied.  The  plaintiff  contended, 
that  under  the  covenant  to  load  the  ship,  the  defendant  was  bound 
to  furnish  her  with  a  properly  assorted  cargo,  so  that  she  might  be 
entirely  filled  with  goods,  on  which  freight  would  be  due,  and  that 
he  was,  therefore,  liable  in  damages  for  a  sum  equal  to  the  freight 
which  would  have  been  earned  had  fifteen  tons  of  copper  been  put  on 
board. 

"  The  parties,**  said  Lord  Ellenborough,  **  very  likely  intended  that 
copper  should  necessarily  form  a  part  of  the  cargo,  but  they  have  not 
saia  so.  The  covenant  leaves  a  latitude  to  the  freighter  to  ftimish  a 
cargo  of  copper,  tallow,  hides,  *  or  other  goods ;'  therefore,  if  the  ship 
had  as  large  a  quantity  of  tallow  and  hides  as  she  could  take  on 
board,  I  think  the  covenant  has  been  performed.** 

The  case  of  Irving  v.  Clegg  (g)  was  decided  upon  the  same  principle. 

By  charter-party  it  was  agreed  that  the  ship  Eliza,  then  lying  at 
Bristol,  and  of  the  burthen  of  three  hundred  and  twenty-three  tons 
or  thereabouts,  should  take  in  and  receive  all  such  lawful  goods  as 
might  be  sent  alongside,  but  not  exceeding  three  hundrea  tons  of 
dead  weight;  and  being  so  loaded,  should  proceed  therewith  to 
Batavia,  and  there,  or  at  Sourabaya,  discharge  the  same ;  and  being 
so  unloaded,  should  at  a  port  or  ports  in  Sumatra  or  Java,  both  or  either, 
load  a  full  and  complete  cargo  of  merchandise,  the  fore-cabin  or 
dining-room  included,  to  be  filled  with  light  goods,  which  the 
defendants  bound  themselves  to  ship,  not  exceeding,  &c. ;  and  being 
80  loaded,  should  proceed  to  London,  Rotterdam,  or  Antwerp,  and 
deliver  the  same  on  being  paid  freight  for  the  outward  cargo  300t, 
and  for  the  homeward  cargo  at  and  after  the  rate  of  4t  155.  per  ton  of 
20  cwt  for  sugar,  coffee,  and  ^rice,  and  for  pepper  at  18  cwt  to  the 
ton,  nett  weight  at  the  king's  beam,  the  tare  of  the  sugar  not  to  exceed 
six  per  cent. ;  and /or  all  other  goods,  except  those  already  mentioned, 
in  iust  and  fair  proportion,  according  to  the  East  India  Company's 
scale  of  tonnage.  It  was  further  agreed,  that  one  hundred  tons  of  nee 
or  sugar  should  be  shipped,  previous  to  any  other  part  of  the  loading, 

*  to  ballast  the  vessel,  and  Keep  her  ih  proper  trim  for  the  voyage. 

(^)  1  Bing.  N.  C.  58. 
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*  Upon  this  charter-party  it  was  contended,  that  the  defendants  should 
have  shipped  a  fidl  car^,  so  assorted  and  so  complete  as  to  render  it 
unnecessary  for  the  plamdff  to  ship  any  ballast  It  was  proved,  that 
though  the  ship  was  fully  loaded,  they  had  stowed  such  a  proportion 
of"  pepper  as  to  render  it  necessary  for  the  master  to  ship  tlurty-six 
tons  of  stone  ballast,  for  the  safety  of  the  vessel,  in  addition  to  the  one 
hundred  tons  of  rice.  Lord  Chief  Justice  Tindal  said,  **  Had  it  not 
been  for  the  insertion  of  the  stipulation  at  the  end  of  the  charter-party, 
it  would  have  been  clear  that,  under  the  agreement  by  the  freighter  to 
frumish  a  frdl  and  complete  cargo  of  merchandise,  with  the  subsequent 
enumeration  of  the  rates  of  freight  for  sugar,  coffee,  rice,  pej^r,  ^  and 
aU  other  goodsy  the  freighter  would  be  at  liberty  to  load  the  ship  with 
whatever  goods  and  in  whatever  proportion  he  thought  proper ;  and 
that  the  loss  of  freight,  if  any  loss  arose  from  the  necessity  or  putting 
ballast  into  the  ship,  would  be  a  loss  that  must  faU  on  the  owner. 
The  question  arises  upon  that  stipulation  by  which  the  merchant 
undertakes  to  ship  one  nundred  tons  of  rice  or  sugar,  previous  to  any 
other  part  of  the  lading,  *  to  ballast  the  vessel,  and  keep  her  in  proper 
trim  for  the  voyage ;'  and  the  question  is.  Whether,  under  this  stipula- 
tion, the  freighter  is  bound  to  make  up  a  frdl  cargo  of  other  articles, 
in  such  proportions  that  freight  shall  be  payable  for  the  whole  tonnage 
of  the  ship,  or  whether  he  may  load  a  mil  cargo  of  the  lightest  com- 
modities ;  and  if  any  ballast  is  then  wanting,  it  must  be  put  in  by  the 
master,  and  occasion  pro  tanto  a  loss  of  freight  ?  We  think  the  latter 
is  the  true  construction  of  the  agreement.  In  the  first  place,  it  is 
consistent  with  the  very  terms  employed  by  the  parties,  ana  it  is  some 
violence  to  those  terms  to  hold  them  to  extend  to  one  hundred  and 
thirty-six  tons,  or  to  any  other  quantity  that  might  be  found  neces- 
sary to  ballast  the  ship.  In  the  next  place,  it  is  the  duty  of  the 
owner  to  find  proper  ballast  for  the  ship,  in  order  to  make  her  trim  for 
her  voyage.  The  agreement  in  question,  therefore,  is  an  agreement 
made  ror  the  benefit  of  the  owner,  as  it  relieves  him  from  so  much  of 
the  obligation  as  is  usually  thrown  upon  him,  and  ensures  him  a 
freight  ror  what  would  otherwise  be  unproductive.  But  it  leaves  the 
owner  st91  liable  to  that  obligation,  except  so  far  as  the  special  agree- 
ment will   extend,   which  here,  by  the  very  terms  of  it,  is  to  one 

*  hundred  tons  only  "  (A). 

A  charter-party  for  a  voyage  with  the  ship  Anne  {%)  from  London 
to  Petersburg  and  back,  sSter  the  usual  clauses  for  unloading  and 
loading  at  JPeteraburgh^  and  payment  of  freight  at  a  certain  rate  per 
ton  of  the  ship's  capacity,  contained  the  following  special  stipula- 
tions— viz.f  the  master  covenanted  that  if  political  or  other  circum- 
stances should  arise  to  prevent  the  shipping  a  return  cargo^  or  dis- 
charging the  outward  cargo,  the  merchant  or  nis  agents  should  be  at 
liberty  to  detain  the  ship  at  Petersburgh  for  forty  days  in  the  whole 
after  ner  arrival  there ;  and  the  mercnant  covenanted,  that  after  the 


(h)  The  shipowner  may  pnt  merchandise  on  board  as  ballast  if  it  occapy  no  more 
room  than  the  ballast  wonlu  have  done. — Towsev.  Henderson,  4  Exch.  890. 
( i)  Puller  v.  Stainforth,  11  East,  282. 
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sliip  shcmid  have  remained  there  for  that  time  without  delivery  of 
the  cargo,  the  master  should  be  at  liberty  to  return  with  his  vessS  to 
London,  or  any  other  port  in  England,  and  that  he  would  pay  him 
2,500L  immediately  upon  the  arrival  of  the  ship  at  London,  pr  any 
such  port  in  England*  In  fact,  the  Russian  government  refused  to 
permit  the  cargo  to  be  landed  at  Petersburgh,  and  the  master,  intending 
to  act  for  the  best,  after  waiting  the  forty  days,  proceeded  to  Stockholm, 
and  there  sold  the  cargo  to  some  disadvantage,  and  took  in  other  goods, 
which  he  brought  to  London  upon  freight.  It  was  contended  that  the 
master  had  no  right  to  the  2,500^,  because  he  had  not  returned  direct 
fix)m  Petersburgh  to  England;  but  the  Court  of  King's  Bench  decided 
that  he  was  not  bound  so  to  do,  considering  that  such  a  construction  of 
this  instrument  might,  under  circumstances,  be  very  inconvenient  to 
both  parties,  and  determined  that  he  was  entitled  to  tlie  stipulated  sum, 
after  a  deduction  for  the  fireight  earned  in  bringing  the  goods  from 
Stockholm,  This  matter  came  before  the  Court  in  an  action  brought 
by  the  merchant  against  one  of  the  imderwriters  on  a  policy  of 
insurance,  which  he  had  effected  upon  this  adventure.  It  does  not 
appear  what  was  the  amount  of  the  freight  earned  by  bringing  the 
coods  from  Stockholm,  but  it  may  be  presumed  to  have  been  less  than 
the  2,5002!. ;  nor  does  it  appear  upon  what  terms  the  merchant  had 
settled  his  account  with  tne  master  of  the  ship,  and  probably  the 
account  had  not  been  settled.  It  should  also  be  observed,  that  the 
master  had  taken  upon  himself  to  sell  the  goods  at  Stockliolm,  which 
he  had  no  right  to  do,  and  had  not  strictly  performed  his  part  of  the 
contract,  which  seems  to  have  required  that  he  should  bring  them 
back,  although  he  was  not  expressly  and  in  terms  required  to  do  so ; 
and  perhaps  the  sale  of  the  goods  enabled  him  to  obtain  the  cargo  that 
he  brought  back. 

Upon  another  charter-party,  in  similar  terms,  a  question  afterwards 
arose  between  the  master  and  the  merchant  This  was  on  the  ship 
Resolution ;  the  money  to  be  paid  on  the  contingency  before-mentioned 
was  2,700^,  with  10/.  per  cent  thereon,  and  one  hundred  guineas  as  a 
gratification  to  the  master.  A  small  quantity  of  lead  was  the  only 
uiing  taken  out  from  England.  The  ship  not  being  allowed  to  unload 
at  Petersburgh,  and  no  cargo  being  offerea,  nor  directions  given  on  the 
part  of  the  merchant,  the  master,  after  waiting  the/or^  days,  sailed  to 
Stockholm,  and  there  took  in  a  cargo  of  hemp,  which  he  stowed  upon 
the  l^ad,  and  returned  with  both  to  London,  and  there  delivered  the 
lead  to  the  merchant  Some  expense  was  incurred  in  relation  to  the 
lead;  and  a  considerable  expense  in  obtaining  and  waiting  for  the 
cargo  of  hemp.  The  clear  profit  of  bringing  this  cai'go  was  about. 
2,400^;  the  sums  payable  under  the  charter-party,  if  the  contingency 
had  not  happened,  and  the  outward  cargo  had  been  delivered  and  a 
homeward  cargo  brought  back,  would  have  been  about  4,000Z.  The 
master  offered  to  settle  the  account  with  the  merchant  by  charging 
him  what  would  have  been  due  if  he  had  loaded  the  ship  homewan^ 
and  allowing  him  the  benefit  of  the  clear  earnings  that  had  been 
made ;  thus  demanding  from  him  about  l,600i.  But  this  he  refused, 
and  insisted  that  the  earnings  should  go  in  diminution  of  the  2,700^, 
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&C.9  and  that  the  master  was  therefore  entitled  only  to  about  600^ 
Up<Hi  this  the  master  brought  an  action  in  the  Court  of  Common  Pleas, 
upon  the  charter-party,  for  the  non-payment  of  the  2,700t,  with  the 
per  centage  and  gratuity.  At  the  trial  the  jury  gave  a  verdict  for 
those  sums.  An  application  was  made  to  the  Court  to  reduce  the 
verdict  to  the  sum  that  had  been  previously  offered  by  the  merchant ; 
but,  after  ailment,  the  verdict  was  allowed  to  stand.  The  decision 
of  the  case  on  the  ship  Anne  was  strongly  urged  as  an  authority  in 
support  of  the  apj^cation :  in  support  of  tne  verdict  it  was  argued  that 
this  payment  of  the  2,70021,  &c.,  was  ^e  stipulated  price  of  a  mutual 
release  A*om  the  contract ;  and  die  Court,  adverting  to  the  particular 
terms  of  this  instrument,  considered  that  the  parties  had  thereby  fixed 
and  ascertained,  by  their  own  agreement,  the  sum  to  be  paid  in  the 
event  that  had  happened ;  and  almough  it  was  thought  that  the  master 
was  bound  to  bring  back  the  lead,  yet  it  was  held  that  he  was  at  liberty 
to  bring  back  other  goods  also  for  his  own  benefit,  if  he  could  obtain 
them  (£).  By  this  decision,  the  master,  in  effect,  received  more  than 
he  had  originally  claimed  when  he  made  the  very  fair  and  equitable 
offer  before-mentioned,  and  more  than  he  would  have  recdved  if  the 
merchant  had  loaded  the  ship  at  Peteraburgh;  but  as  the  merchant  had 
rejected  the  offer,  the  parties  stood  before  the  Court  upon  their  legal 
rights. 

It  is  interesting  to  remark  the  coincidence  of  this  decision  of  the 
Court  of  Common  Pleas  with  the  sentiments  of  two  learned  foreigners 
on  an  article  of  the  French  ordinance,  somewhat  similar  to  the  par- 
ticular agreement  of  these  parties.  In  the  first  place  it  will  be  recol- 
lected, that  the  parties  had  fixed  a  sum  to  be  paid  in  the  event  of  the 
merchant's  not  loading  the  ship,  and  that  this  sum  was  about  half  of 
what  the  master  would  be  entitled  to  if  he  had  brought  a  cargo.  The 
case  did  not  stand  upon  a  general  covenant  to  load  the  ship.  The 
proper  remedy  for  a  breach  (?  such  a  covenant,  according  to  the  law 
of  England^  would  be  an  action  for  damages ;  and  in  estimating  the 
damages,  the  jury  would  make  a  deduction  for  such  benefit,  if  any,  as 
the  master  might  derive  from  bringing  the  goods  of  other  persons ;  but 
if  he  should  have  been  obliged  U>  return  empty,  they  would  award 
damages  equivalent  to  the  sum  that  would  have  been  payable  by  the 
merchant  for  a  full  cargo — taking  care  on  the  one  hand  that  the  master 
should  lose  nothing,  and  on  the  other  hand  that  he  should  gain  nothing 
by  the  breach  of  the  merchant's  contract  And  this  agrees  with  the 
opinions  of  VaUn  and  Pothier  on  one  of  the  articles  of  the  French 
ordinance,  which  imports,  that  "  the  merchant  who  does  not  load  the 
quantity  of  goods  mentioned  in  the  charter-party  shall  nevertheless 
pay  the  freight  as  if  the  whole  had  been  laden  "  (l).    Notwithstanding 

{k)  Bell  o.  Poller  and  Another,  2  Taunt,  learned  jndges  questioned  the  propriety  of 

285.    The  jndgment  in  this  case  was  qnes-  the  decision;  Mr.  Justice  Bayley  expressly 

tioned  incidentally  in  the  Court  of  EW's  said  he  thought  the  judgment  right.     See 

Bench  in  an  action  depending  on  one  of  the  i^iUey  v,  Halnday,  12  EaSk,  494. 

polides  of  insurance  effiscted   hy' Messrs.  (Q  Ordonnanoe  de  la  Marine  du  Mois 

Fuller,  but,  the  Court  thought  the  insurers  d'Adut,  1681,  liy.  8,  tit.  3,  Fret,  art  3t 
bound  by  this  judgment.     None  of  the 
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this  rule,  they  say,  if  the  master  procures  goods  from  other  persons, 
the  freight  that  he  derives  from  tnern  shall  go  in  diminution  of  the 
sum  to  oe  paid  by  the  merchant  (m),  for  tlie  ordinance  awards  the 
whole  to  him  only  by  way  of  indemnity  (n).  But  there  is  another 
article  of  the  ordinance,  which,  as  a  general  rule,  is  very  extraordinary. 
**  If  the  contract  be  for  a  certaui  quantity  of  goods,  not  the  entire 
ship,  "the  merchant  who  will  withdraw  his  goods  before  the  ship's 
departure  may  cause  them  to  be  unloaded  at  his  own  expense,  on  pay- 
ment of  a  moiety  of  the  freight "  (o).  This  is  analogous  to  the  parti- 
cular stipulation  in  the  charter-party  of  the  Resolution,  The  reason 
of  this  article,  says  Valin  (|>),  is,  that  the  master  may  find  other  goods 
to  replace  those  that  are  withdrawn,  and  a  moiety  of  the  freignt  is 
consiaered  as  a  sufficient  recompence  for  the  delay  that  may  be  occa- 
sioned ;  from  whence  it  follows,  that  the  master  shall  have  tne  moiety 
without  deduction,  although  in  the  end  he  may  obtain  a  full  cargo. 
Pothievy  with  more  precision,  says,  ^^  The  moiety  of  the  freight,  which 
the  merchant  pays  in  this  case,  being  the  price  of  the  rim  that  the 
merchant  runs  of  not  being  able  to  let  to  other  persons  the  part  of  his 
ship  which  the  merchant's  goods  ought  to  occupy,  or  of  not  finding  an 
equally  valuable  freight,  he  ought  to  have  the  profit  of  this  moiety, 
and  to  retain  it,  although  he  may  be  able  to  let  out  this  part  for  an 
equal  or  even  a  greater  freight ;  for  having  run  the  risk  of  losing  the 
freight  of  this  part,  if  he  had  not  been  able  to  let  it,  he  ought  to  have 
the  profit  of  it.  The  master,  by  relinquishing,  under  this  obligation 
of  law,  a  moiety  of  the  freight  to  the  merchant,  acquires  the  ri^t  of 
employing  for  ms  own  benefit  the  part  that  had  been  let  to  him  (y). 
So,  in  the  case  of  this  charter-party,  the  master  having  agreed  to 
accept,  as  a  substitute  for  his  general  right  to  an  equivalent  in 
damages,  in  case  the  merchant  should  not  load  the  ship,  a  fixed  sum 
short  of  the  price  of  a  ftill  cargo,  by  which  he  might  be  a  loser  if  he 
could  not  obtain  a  car^o  elsewhere,  was  entitled  to  the  whole  of  the 
stipulated  sum  as  the  price  of  the  risk,  if  he  had  the  good  fortune  to 
find  other  persons  who  would  load  his  ship. 

*  5.  Whether  or  not  a  particular  covenant  by  one  party  be  a  con- 
dition precedent,  the  breach  of  which  will^dispense  with  the  performance 
of  the  contract  by  the  other,  or  an  independent  covenant,  is  a  question 
to  be  determined  according  to  the  fair  intention  of  the  parties,  to  be 
collected  from  the  language  employed  by  them  (r).  An  intention  to 
make  any  particular  stipulation  a  condition  preceaent  should  be  clearly 
and  unambiguously  expressed.  The  general  rule  (in  the  words  of 
Lord  EUenborough)  («)  is,  that  unless  the  non-performance  alleged  in 
breach  of  the  contract  goes  to  the  whole  root  and  consideration  of  it, 
the  covenant  broken  is  not  to  be  considered  a  condition  precedent,  but 
as  a  distinct  covenant,  for  the  breach  of  which  the  party  may  be  com- 
pensated in  damages. 

"^  In  Ritchie  v.  Atkinson  (t\  the  master  and  the  freighter  of  a  vessel 


(m)  Pothier,  Charte-partie,  nam.  76. 
(n)  1  Yalin,  p.  642. 
(o)  Fret.  art.  6. 
(p)  1  Valin,  p.  646. 


s 


Cbarte-Dartie,  nam.  78. 
r)  Havelock  v,  Qeddes,  10  East,  555. 
s)  Davidson  «.  Gwynne,  12  East,  881. 
t)  10  East,  295. 
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*  of  four  hundred  tons  mutually  agreed  in  writing  that  the  ship  should 
proceed  to  St  Petersburghy  and  there  load  from  the  freighter's  factors 
a  complete  cargo  of  hemp  and  iron^  and  proceed  therewiw  to  London, 
and  aeliver  the  same,  on  being  paid  freight  for  hemp  5L  per  ton^  for 
iron  5^  a  ton^  &c.  The  master,  under  a  reasonable  and  weU-gronnded 
s^prehension  of  an  embargo,  sailed  from  St.  Petersburgh  with  a  cargo 
of  hemp  little  more  than  half  of  what  the  vessel  could  have  carried, 
though  there  was  as  much  hemp  of  the  defendant's  lying  in  lighters 
alon^ide  of  the  vessel  as  would  have  completely  loaded  her.  The 
vessd  arrived  at  London,  and  delivered  her  cargo  there  to  the  defendant, 
who  refused  to  pay  the  freight,  on  account  of  the  deficiency  of  the 
carga  Lord  Euenborough  said,  **  K  the  delivery  of  a  complete  cargo 
were  a  condition  precedent  to  the  recovery  of  any  freight,  no  doubt 
the  defendant  would  be  entitled  to  require  the  strictest  performance 
of  it ;  but  the  question  is.  Whether  it  be  a  condition  precedent  ?  and 
that  depends  not  on  any  formal  arrangement  of  the  words,  but  on  the 
reason  and  sense  of  the  thing,  as  it  is  to  be  collected  from  the  whole 
contract.  The  rule  was  well  laid  down  by  Lord  Mansfield,  in  Boone  v. 
Eyre  (u),  that  where  mutual  covenants  go  to  the  wlwle  of  the  consi- 
deration on  both  sides,  they  are  mutual  conditions,  the  one  precedent 
to  the  other ;  but  where  the  covenants  go  only  to  a  part,  there  a 
remedy  lies  on  the  covenant  to  recover  damages  for  the  oreach  of  it; 
but  it  Is  not  a  condition  precedent  There  is  no  case  where  the  deli- 
very of  less  than  a  complete  cargo  has  been  held  not  apportionable. 
Where,  as  in  Smith  v.  Wilson  {x\  the  freight  is  made  payable  upon 
an  indivisible  condition,  such  as,  m  that  case,  the  arrival  of  the  ship 
with  her  cargo  at  her  destined  port  of  discharge,  such  arrival,  &c., 
must  be  a  condition  precedent,  because  it  is  incapable  of  being  appor- 
tioned. But  here  the  delivery  of  the  cargo  is  in  its  nature  mvisible, 
and  therefore  I  think  it  is  not  a  condition  precedent.  But  the  plaintiff 
is  entitled  to  recover  freight  in  proportion  to  the  extent  of  such  delivery, 
leaving  the  defendant  to  his  remedy  in  damages  for  the  short  delivery. 
And  im  the  cas^  of  conditions  precedent  have  been  where  the  thing  to 
be  done  was  a  strict  indivisible  condition." 

In  the  case  of  Havelock  v.  Oeddes  (y),  the  shipowner  had  covenanted 
in  the  charter-party  that  the  ship  should  at  his  expense  be  forthwith 
made  tight  and  strong,  and  fitted,  &c.,  for  a  voyage  for  twelve  months 
to  foreign  parts.  Tne  ship  sailed  from  London  with  a  cargo  put  on 
board  by  the  merchant  Upon  her  return,  the  merchant  refrised  to 
pay  the  freight,  alleging  that  nothing  was  due,  because  the  owner  had 
not  forihtmm  duly  made  his  vessel  tight  and  strong,  in  consequence  of 
which  she  had  been  compelled  to  stop  at  Portsmouth  to  repair,  and  he 
lost  the  use  of  her  for  a  long  time,  and  his  goods  were  injured.  But 
this  was  held  to  be  no  legal  answer  to  the  demand — ^not  even  for  the 
period  of  her  stay  at  PortsmotUh  to  repair — the  merchant  having  accepted 
.the  ship,  and  taken  her  into  his  employment,  and  put  his  goods  on 

(u)  1  H.  BL  254. 

[x)  8  East,  437;  and  t&epoH,  chapter  on  freight. 
10  Bast,  555. 
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*  board.  Lord  EUenborough  said,  *^  Had  the  [Jainiaff 's  neglect  precluded 
the  defendants  from  making  any  use  of  the  vessel,  it  would  have  gone 
to  the  whole  consideration,  and  might  have  been  insisted  on  as  an  entire 
bar,  because  the  consideration  for  the  defendants'  covenant  to  pay  the 
freight  would  then  have  failed  in  toto ;  but  as  the  defendants  have  had 
some  use  of  the  vessel,  notwithstanding  the  plaintiffs  neglect,  the 
plaintiff's  covenant  is  to  be  considered  as  going  to  a  part  only.  The 
consideration  has  not  wholly  failed,  and  the  covenant  cannot  be  looked 
upon  as  having  raised  a  condition  precedent,  but  merely  as  giving  the 
ddendants  a  right,  in  a  coimterraction,  to  such  damages  as  tiiey  can 
prove  they  have  sustained  from  his  neglect^' 

The  cases  of  Constable  v.  Cloberie,  and  Bommafm  v.  Tooke  {z)y  above 

*  cited,  were  decided  upon  the  same  principles. 

In  the  case  of  another  charter-party  for  time  at  a  monthly  payment, 
whereby  the  master  covenanted  that,  immediately  after  being  loaded 
and  despatched,  he  would  Twind  and  weather  permitting)  sail  with  the 
first  convoy  for  the  intenaed  voyage ;  the  voyage  being  in  feet  per- 
formed, it  was  held  that  the  hire  might  be  recovered,  although  the 
master  had  neglected  to  sail  with  the  first  convoy  (^z\ 

In  iui  action  of  covenant  brought  by  the  owner  ot  the  ship  Concord 
against  the  freighters,  it  appearea  that  by  the  charter-party  the  vessel 
was  to  proceed  by  Cagliari  to  Naples y  and  there  make  a  delivery  of  her 
outward  cargo ;  and  having  so  done,  she  was  to  take  on  board  a  home- 
ward cargo,  and  proceed  therewith  to  London.  The  merchants  cove- 
nanted that  they  would  find  and  provide,  as  they  did  warrant  and 
assure  to  the  plamtiff,  a  full  and  complete  homeward  cargo ;  and  they 
imdertook  to  pay  freight  at  the  rate  of  15L  by  the  ton,  and  ihat  l,75o£, 
part  thereof,  should  be  paid  on  delivery  of  the  outward  cargo,  which 
was  to  be  considered  as  earned  and  due  for  outward  freight,  by  a  bill 
of  exchange,  and  the  remainder  of  the  freight  in  equal  mo^ties,  within 
a  certain  time  after  the  ship  should  be  reported  inwards  at  London. 
The  ship  arrived  at  Naples  with  the  outwara  cargo,  and  while  waiting 
there  to  deliver,  it  was  seized  and  taken,  together  wiih  the  cargo,  by 
order  of  the  persons  exercising  the  powers  of  gov^imient  ^ere,  and 
the  cargo  landed  by  order  of  the  same  persons ;  but  the  master  was 
pat  into  possession  of  the  ship,  for  the  purpose  of  loading  his  home* 
ward  cargo.  The  merchants  dad  not  farmsh  a  homewaixl  cargo,  and 
cont^ided,  that  by  reason  of  the  outward  cargo  not  having  been 
delivered  to  them  they  were  not  bound  to  do  so,  nor  to  pay  the  1,7502. 
as  the  outward  freight  The  owner,  on  the  contrary,  claimed  the 
1,750^,  and  %lso  compensation  in  damages  for  not  being  furnished  with 
a  homeward  cargo.  It  was  held  that  he  was  not  entitled  to  the  1,7502., 
because  he  had  not  delivered  the  outward  cargo  to  the  merchants,  but 
that  he  was  entitled  to  a  compensation  for  the  loss  of  the  homeward  cargo 
— ^the  delivery  of  the  outward  cargo  not  being  a  condition  precedent  to 
his  right  to  the  homeward  cargo.    ^^The  covenant  from  the  freighters," 

(g)  Ante,  176,  177.    See  also  the  case  of  Hall  v.  Cazenove,  and  the  opimoxu  of  Law- 
rence and  Le  Blanc,  Justices,  there  delivered,  4  East,  477. 
(zz)  Davidson  v.  Qwynne,  12  East,  381. 
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said  Lord  EUttJboroughy  ^^  contains  no  words  which  import  to  make  the 
deliveiT  of  the  outward  car^o  a  condition  precedent:  they  covenant 
generally^  and  without  qualification,  that  at  Naples  or  GaUipoli  they 
would  find  and  provide,  as  they  did  thereby  wairant  and  assure  to  the 
owner,  a  fall  and  complete  carga  It  is  contended,  however,  that  from 
the  wording  of  the  owner's  covenant  this  condition  precedent  is  to  be 
implied ;  but  it  does  not  appear  to  us  that  the  words  ^having  so  done ' 
would  have  been  any  excuse  to  the  plaintiff  for  not  taking  in  the  cargo ; 
and  admitting  that  they  would>  it  by  no  means  follows  that  they  would 
afford  one  to  the  defendants.  The  words  seem  rather  intended  to 
mark  the  time  when  the  plaintiff's  obligation  to  receive  a  homeward 
cargo  should  attach — tni.,  when  his  ship,  firom  being  clear  of  one  cargo, 
should  be  in  a  condition  to  receive  another ;  and  they  are  unacc(»n- 
panied  wi&  those  express  words  of  condition  which  would  naturally 
nave  been  used,  had  there  been  any  intention  of  giving  the  plaintiff  an 
(^tion  of  terminating  the  contract  and  refusing  a  homeward  cargo,  if 
he  should  have  been  prevented  by  any  accident  from  delivering  the 
outward  cargo"  (a). 

*  And  where  the  shipowners  covenanted  to  proceed  to  Ichaboe^  and 
there  **  load  a  full  and  complete  cargo  of  guano,"  it  was  held  to  be  no 
excuse  for  the  non-performance  of  the  contract  that  no  guano  was  to 
be  found  at  Ichaboe  (b). 

By  charter-party  between  the  shipowners  and  freighters,  the  ship- 
owners covenanted  to  take  on  board  six  pipes  of  bran^  at  Havre,  and 
to  proceed  therewith  to  Terceira,  and  there  take  on  board  a  cargo  of 
frmt,  or  other  goods,  as  the  freighters  might  think  fit,  and  {»*oceed 
to  London  or  Bristol,  as  might  be  ordered  by  the  freighters,  and  there 
make  a  right  and  true  delivery  of  the  fruit  The  frei^ters  covenanted 
to  pay  certain  freight  for  tiie  fruit  and  the  brandy  (me  freight  of  the 
brandy  to  be  taken  out  in  fruit  in  Terceira),  and  guaranteed  the  ship 
a  full  home  cargo.  Upon  this  charter-party,  the  Court  ci  Common 
Pleas  determined  that  the  covenant  to  take  the  brandy  to  Terceira  was 
not  a  condition  precedent,  but  an  independent  covenant;  and,  therefore 
(the  owners,  in  an  action  of  covenant  against  the  freighters,  for  not 
haying  put  a  frdl  cargo  of  fruit  on  board  at  Terceira,  having  averred 
general  performance),  the  declaration  was  held  good  on  special  demur- 
rer. Lord  Chief  Justice  Dallas  said,  '^The  covenant  here  goes  only  to 
a  part  of  the  consideraticMi ;  the  breach  of  it  may  be  paid  m  damages, 
and  the  remedy  of  the  defendants  is,  therefore,  by  action.  The  aoc<^ 
trine  in  Boone  v.  Eyre,  on  which  this  last  proposition  is  founded,  has 
all  the  weight  which  some  of  the  greatest  names  in  Westminster  Hall 
can  give  it  That  doctrine  was  laid  down  by  Lord  Mansfield^  It  was 
next  recognised  by  Lord  Loughhorough,  and  formed  the  ground  of  the 
determination  of  the  Court  of  Common  Pleas  in  the  case  of  the  Duke 
of  St  Alban^s  v.  Shore.  It  was  then  sanctioned  by  Lord  Kenyon,  and 
the  rest  of  the  Court  of  Bang's  Bench,  in  the  case  of  Campbell  v.  Jones, 
and  was  afterwards  eulogized  by  Lord  ElUnborouah,  in  delivering  the 
*  judgment  of  the  Court  in  Havelock  v.  Geddes^  (c). 

(a)  Storer  v.  Gordon,  8  M.  &  S.  808.  (c)  Fothergfll  v.  Walton,  8  Taunt  516. 

HOI  9.  Sngrue^  15  M.  k  W.  258.  Soe  also  Defrell  v,  Brocklebank,  4  Prico,  86. 
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The  merchant,  however,  may,  if  he  thinks  proper,  make  any  stipu- 
lation, such  as  the  arrival  of  the  ship  by  a  particular  time,  or  even  the 
arrival  of  another  ship,  a  condition  precedent  to  the  performance  of  His 
covenants  in  the  charter-party  by  special  and  particular  proviso — and 
this  is  the  proper  method  to  be  adopted  in  order  to  give  effect  to  such 
an  intention ;  for  although  the  contract  by  charter-party  is  in  general 
of  that  kind  which  the  lawyers  call  reciprocal,  that  is,  mutually  obliga- 
tory upon  each  party,  nevertheless,  the  parties  may,  by  particmar 
clauses,  render  it  obligatory  upon  one,  and  optional  on  the  other. 

*  *^  The  parties,"  says  Chief  Justice  Tindal^  in  a  late  case,  *^  may, 
undoubtedly,  if  they  think  proper,  agree  that  the  captain*s  right  to 
recover  any  remuneration  for  his  services  shall  be  conditional  only,  and 
shall  depend  on  his  strict  performance  of  the  covenants  he  enters  into ; 
and  if  words  are  used  in  the  contract  so  precise,  express,  and  strong, 
that  such  intention  only  is  compatible  with  the  terms  employed,  how- 
ever inconsistent  it  may  be  with  the  general  principles  of  reasoning,  a 
Court  can  only  give  effect  to  such  declared  intention  of  the  parties. 
The  only  question  in  every  particular  case  is,  whether  such  intention 

*  is  so  declared^*  (d). 

Thus,  in  Shadforth  v,  Higgins  {e\  where  a  ship  was  freighted  to  go 
In  ballast  to  Jamaicay  and  bring  home  a  cargo  from  thence,  and  me 
freighter  undertook  to  provide  a  full  cargo  for  her  in  time  for  the  Jvly 
convoy  f  provided  she  arrived  in  Jamaica  by  the  25th  day  of  June,  but 
the  vessel  did  not  arrive  till  some  days  suterwards ;  it  was  held  that 
such  fixed  time  was  a  condition  precedent,  and  was  to  be  considered  as 
the  farthest  time  which  the  party  would  grant,  and  that  under  these 
circumstances  the  merchant  freighter  was  entirely  discharged  from  his 
contract  to  furnish  a  cargo. 

*  By  a  charter-party  it  was  agreed  that  a  vessel  should  proceed  to 
Trieste^  and  there  load  a  frdl  cargo  of  wheat,  and  being  so  loaded 
should  therewith  proceed  to  a  port  in  the  United  Kingdom,  *^the  vessel 
to  sail  from  England  on  or  before  the  4th  of  February  then  next.  In 
an  action  by  the  owners  against  the  merchant  for  not  providing  a  cargo 
at  Trieste,  the  sailing  of  tne  vessel  fr'om  England  on  or  before  the  day 
named  was  held  tone  a  condition  precedent  (/).  But  where  the  day 
fixed  had  gone  by  at  the  date  of  the  signature  of  the  charter-party,  a 
similar  stipulation  was  held  to  be  nugatory,  and  effect  given  to  the 
remainder  of  the  contract  (a) ;  and  where  tne  charter-party  described 
the  ship  as  ^^  jiow  at  sea,  and  having  sailed  three  weeks  or  thereabouts," 
this  was  held  to  be  a  warranty  of  the  feet  (A).  So  a  provision  in  the 
charter-party,  that  a  ship  '^  guaranteed  to  sail  in  all  June"  should  be 
*^  ready  to  receive  cargo  in  all  May,"  was  held  to  be  a  condition  pre- 
cedent (t) ;  but  a  mere  representation,  at  the  time  of  making  the  charter- 
party,  that  the  ship  is  at  a  particular  place  will  not  amount  to  a 

*  warranty  (k). 


(i)  Per  Ilndal,  C.  J.,  Stayers  v.  Curling,         {g)  Hall  o.  Cazenove,  4  East^  477. 


8  Bing.  N.  C.  365.  (A)  Ollive  v.  Booker,  1  Exch.  416. 

U)  3  Campb.  885.  (i)  Oliver  v.  Relden,  4  Exch.  136. 

if)  Glaholm  c.  Hayes,  2  Scott,  N.  R.  (k)  Elliott  v.  Von  Glehn,  13  Q.  B.  632. 
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The  words,  "  final  sailing  of  the  vessel  from  her  port  of  lading,"  in  a 
charter-party,  were  held  to  mean  her  final  passing  from  the  limits  of 
an  artincial  canal  (Z) ;  and  the  words  "  leaving  Amsterdam  not  later 
than  all  March,"  were  considered  not  to  mean  *^  sail  on  her  voyage  from 
Amsterdam^"  and  to  be  satisfied  by  the  ship's  leaving  Amsterdam  har- 
bour on  the  30th  March,  with  a  portion  only  of  her  ballast  and  crew, 
as  was  customary  with  ships  of  her  burthen,  and  completing  them  after 
passing  through  the  North  Holland  canal  at  Nieuve  Diep,  whence  she 
finally  sailed  m  April  (m). 

The  master  of  a  vessel  fn),  bound  on  a  voyage  to  the  island  of 
Madeira,  covenanted  by  a  charter-party  that  he  would  directly,  as  wind 
and  weather  would  permit,  after  the  discharge  of  his  cargo  at  that 
island,  sail  and  proceed  to  Wint/aw  in  South  Carolina,  or  as  near 
thereto  as  he  could  safely  get,  and  there  stay  forty  running  days  from 
the  time  of  such  arrival,  if  not  sooner  despatched,  and  load  his  ship  with 
such  rice  and  other  goods  as  the  merchant's  agents  should  tender  to  be 
laden ;  in  consideration  whereof,  the  merchant  agreed  to  pay  him 
freight  at  the  rate  of  4/.  lOs,  per  ton  for  every  ton  ddivered  at  the  port 
of  London,  and  also  two  third  parts  of  port-charges,  pilotage,  &c,  i  he 
charter-partv  contained  the  following  proviso : — **  That  if  the  said  ship 
should  not  have  arrived  at  Winy  ate  aforesaid  by  the  1st  day  oi  Marck 
next  ensuing  the  date  of  the  said  charter-party,  then  and  in  such  case 
it  should  be  in  the  option  of  the  merchant,  his  factors  or  assigns,  on  the 
said  ship's  arrival  at  Winyaw,  either  to  load  the  said  shin  on  the  terms 
aforesaid  or  not,  at  the  then  current  freight  given  to  ships  loading  at 
Winyaw  for  the  voyage  aforesaid,  or  to  refuse  the  said  ship  entirely ; 
so  always  that  such  the  intention  of  the  said  merchant,  his  factoi's  or 
assigns,  was  declared  to  the  master  of  the  said  ship  within  forty-eight 
hours  after  his  application  to  the  factors  or  assigns  of  the  said  merchant 
oi^WinyawJ*  On  this  charter-party  the  mercnant  brought  his  action ; 
alleging,  first,  tliat  the  ship  did  not  sail  and  proceed  to  \Vinyaw,  or  as 
near  thereto  as  she  could  safely  get,  in  order  to  load,  &c.,  but  that  the 
master  (the  defendant^  wilfully  absented  himself  therefrom.  In  defence 
to  the  action,  the  master  pleaded  that  he  did  proceed  with  all  convenient 
speed  and  sail  to  the  island  of  Madeira,  but  by  reason  of  contraiy 
winds  and  bad  weather,  and  from  no  other  cause,  was  prevented  from 
arriving  there  till  the  I6t\i  of  February,  so  that  it  was  impossible  for 
him  to  discharge  his  outsvard-bound  cargo  at  Madeira,  and  after  such 
discharge  to  arrive  at  Winyaw  by  the  1st  of  March,  the  facts  of  which 
plea  the  plaintiff  admitted  to  be  true ;  and  the  question  therefore  was. 
Whether  or  not,  as  the  merchant  had  his  option  to  load  the  ship  or  not, 
in  the  event  of  her  arrival  at  Winyaw  after  the  1st  of  March,  the 
master,  having  been  imavoidably  delayed  in  the  previous  voyage  by 
no  fault  of  his  own,  so  as  to  render  his  arrival  at  Winyaw  by  that  time 
impossible,  was  bound  to  sail  thither  on  the  chance  of  the  merchant's 
choosing  to  give  him  a  freight  when  he  should  happen  to  arrive  ?  The 
Court  held  that,  by  the  terms  of  the  charter-party,  the  master  had 

(I)  Boelandts  v.  Harruon,  9  Excbeq.  441. 
im)  Van  Baggen  v.  Baines,  9  Exch.  523. 
(«)  Shobrick  v,  Sulmoud,  3  Burr.  1637. 
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I  bound  lumself  to  do  so^  and  Lord  Mansfield  said^  ''The  plaintiff 
wanted  a  ship  at  Winyaw^  in  Carolina^  to  load  with  rice,  and  therefore 
he  covenanted  with  the  defendant  to  freight  the  ship  there,  and  the 
defendant  covenants  absolutely  to  go  thither ;  and  in  order  to  quicken 
the  ship's  arrival,  there  is  a  proviso,  that  if  he  gets  there  by  the  1st  of 
MardhiiQ  is  to  be  certain  of  a  freight;  but  if  he  does  not  arrive  there 
before  the  1st  of  March,  then  the  plainliif  waa  to  declare  in  forty-eight 
hours  whether  he  would  freight  the  ship  or  not.  The  defendant, 
therefore,  thereby  became  the  nisurer  of  tne  risk  of  his  getting  there 
\  before  the  1st  of  March,  in  which  event  he  was  sure  of  a  freight ;  but 
still  he  had  a  general  chance  of  getting  a  freight,  even  though  he 
should  not  arrive  till  after  that  time.  The  words  are  positive  and 
express  that  hejJiQuld  go  thither.  The  parties  plainly  meant  that  the 
ship  was  to  go  thither,  and  tlie  consideration  fails  by  his  not  going," 

*  Another  charter-party  (o),  wherebyit  was  agreed  that  tne  vessel 
should  sail  for  Sydney,  in  N^ew  South  Wales,  where  having  discharged 
her  cargo,  she  should  proceed  to  some  port  on  the  coast  of  Malabar, 
and  there  take  in  a  home  cargo  from  the  freighter's  agents,  with  the 
usual  covenant  on  the  part  of  the  freighter  to  load  a  full  cargo  and  to 
pay  freight  at  a  certain  rate,  contained  a  further  proviso,  '*  That  in 
case  the  vessel  should  not  be  arrived  at  her  port  of  lading,  and  be 
ready  to  take  in  cargo  on  or  before  the  28th  day  of  November,  unless 
she  should  have  been  prevented  by  stress  of  weather,  or  other  unqvoid- 
able  impediment,  then  it  should  be  at  the  option  of  the  freighter  to  load 
her  with  the  home  cargo  or  not,  as  he  might  think  proper."  The 
vessel  not  having  arrived  at  the  port  of  loading  on  the  Malabar  coast 
imtil  some  time  m  the  month  of  January,  the  freighter  refused  to  put  a 
cargo  on  board ;  and  an  action  being  brought  against  liim  by  the  owner 
for  the  breach  of  his  covenant  in  this  respect,  the  question  raised  by 
the  pleadings  was.  Whether,  in  the  words  of  the  exception  to  the  proviso, 
the  vessel  nad  been  prevented  from  arriving  by  stress  of  weather  or 
other  unavoidable  impediment  ?  A  verdict  was  found  for  the  defen- 
dant, and  Lord  Chief  Justice  Tindal  directed  the  jury,  "  that  although 
the  words  *  imavoidable  impediment '  imported  primarily  something  of 
the  vis  major,  yet,  in  their  present  application,  they  might  be  fairly 
considered  as  denoting  such  an  obstruction  as  a-  man  could  not  by  any 
reasonable  degree  oftbresight  have  prevented,  and  did  not  therefore 
demand  from  tne  owner  or  master  greater  efforts  than  were  usual,  and 
in  the  ordinary  course." 

The  ship  St  Patrick  (p)  was  chartered  to  sail  from  London,  in  ballast, 
to  Cadiz,  remain  there  fifteen  days,  and  tlience  proceed  to  Ouyaquil  or 
elsewhere  as  directed ;  there  to  lay  one  hundred  and  twenty  running 
days  for  cargo ;  and  the  charterers  agreed  that  at  such  port  of  destina- 
tion thev  would  send  alongside  the  vessel  all  such  lawful  goods  as  they 
might  tnink  proper  to  ship,  and  despatch  her  to  her  home  port.  A 
proviso  was  aaded,  "  That  in  the  event  of  the  non-arrival  of  the  ship  or 
*  vessel  called  the  Grant,  Hogarth,  master  (chartered,  and  then  on  n«r 
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o)  Granger  o*  Dent,  Lloyd,  k  WekW,  Mef.  Cues,  270. 
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OHAP.  I.]  Charter-Party,  196 

*  voyage  to  SL  Bias  de  Califomia),  at  that  port,  then  insuoh  case  that 
charter-party^  and  every  clause  of  agreement  therein  contained  shouldi 
in  case  no  shipment  should  have  been  made  under  it^  cease,  determine, 
and  be  utterlv  void  to  all  intents  and  purposes  whatsoever."  The 
Crrant  did  arrive  at  her  outport,  but  not  until  long  after  the  expiration 
oi  her  lay  days ;  no  cargo  was  furnished  to  the  Si,  PcUrioh,  and  an 
action  being  brought  by  the  owner,  it  was  held  that  giving  to  the  terms 
of  the  proviso  a  fair  acid  reasonable  interpretation,  the  charterers  were 
released  from  their  engagements,  and  that  the  action  could  not  be  sus-* 
tained.  Lord  Tenterden  said,  *^  I  left  it  to  the  jury  to  sav,  whether  th« 
delay  of  the  Grant  had  been  occasioned  by  the  aefault  of  the  defendants  ? 
and  observed,  that  if  it, had,  her  non^arrival  would  not  be  a  sufficieni 
answer  to  the  action.  The  next  point  is,  the  construction  of  the  charter^ 
party.  My  opinion  was^  that  it  meant  such  an  arrival  of  the  Grant  as 
would  answer  the  purposes  of  the  parties  to  the  charter-party.  It  is 
said  that  the  only  limit  is  arrival  in  the  course  of  that  voyaoe,  but  that 
m^ht  be  so  late  as  not  to  answer  the  purposes  plainly  desimated  by 
this  instrument.  Looking  at  that  instrument  alone,  I  stm  think  as 
before,  that  the  arrival  of  the  Grant,  in  order  to  satisfy  the  proviso, 
should  have  been  within  the  running  days,  or  the  twenty  additional 
days,  during  which  the  ship  might  be  detained  on  demurrage,  if  the 

*  captain  was  required  to  wait  so  long." 

6.  The  construction  of  charter-parties,  as  of  other  mercantile  eon- 
tracts,  shall  be  conformable  to  the  usage  of  trade  in  general,  and  of  the 
particular  trade  to  which  they  relate. 

*  By  this  rule  it  is  not  to  be  understood  that  a  commercial  usage, 
however  well  established  (9),  can  be  of  efficacy  to  defeat  the  essential 
provisions  of  a  contract,  or  the  plain  meaning  expressed  by  the  parties 
to  it,  but  that  on  points  respecting  which  ike  language  emidoyed  by 
them  is  ambiguous,  or  respecting  which  they  have  been  silent,  proof 
of  a  course  and  practice  of  trade,  which  must  nave  been  known  to  tnem, 
may  be  received  as  a  means  of  discovering  their  real  intention.  The 
law  presumes,  in  such  cases,  that  thev  did  not  mean  to  commit  to 
writing  the  whole  of  the  contract  by  which  they  intended  to  be  bound, 
but  to  contract  on  the  understanding  that  known  usages  (r)  might  be 
imported  into  their  agreement  to  explain  what  its  terms  have  left  doubtful, 
and  to  effect  their  object  where  it  has  not  been  expressed.  Particular 
words  also  may  have  generally  acquired,  in  respect  of  the  subject-matter 
of  the  contract,  a  peculiar  sense,  (ustinct  from  their  plain^  ordinary,  and 
popular  sense,  and  evidence  of  this  conventional  meaning  is  receivable 
to  effectuate  liie  immediate  intention  of  the  parties  by  whom  they  have 

*  been  employed  (i). 

■ —   II       I        ______       ■  I         ■  — ^-— i-    — "^ 

(q)  F^mer  v.  Blackbume,  8  Bing.  61.  oontractibai  id  leqQimiir  quod  aotom  ert,  Mit 

Kenri  Commentaries  on  Commemal  and  si  nonpareat,  quid  actum  est,  eritoonseqaeni^ 

Mercantile  Law,  Edinburgh  edition,  p.  250.  ut  id  sequamur,  quod  in  regione  in  qua 

3f  agee  v.  Atkinson,  2  M.  &  W.  446.    Spar-  actum  est  frequentatur.    IMg.  60, 17,  34. 

tali  9.  Benecke,  10  C.  B.  212.   Mallan  9.  May,  («)  Bobertson  v.  French,  4  Eart,  180.  See 

13  M.  &  W.  517.    Cockbum  v,  Alexander,  also  Lewis  v.  Marshall,  8  Scott,  N.  R.  407. 

6  0.  B.  791.    Browne  v.  Byrne,  8  W.  E.  Smith  v.  Bland,  By.  L.M.  260.    Hutchinson 

Q.B.  471.  v.Bowker,  6M.&W.536.  Smith  9.  Thomp- 

(r)  Semper  in  stipulatlonibus  et  in  cteteris  son,  8  C.  B«  44. 
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*  Accordingly,  at  the  trial  before  Lord  Kenyon  of  an  action  on  a 
charter-party,  by  which  it  was  stipulated  that  the  merchant  should  have 
the  exclusive  use  of  the  ship  outwards,  and  the  exclusive  privilege  of 
the  cabin,  the  master  not  being  allowed  to  take  any  passengers,  at  which 
trial  the  defendants  insisted  that  under  a  charter-party  so  worded  it 
was  the  constant  usage  of  trade  to  allow  the  master  to  take  out  a  few 
articles  for  private  trade ;  his  lordship  suffered  evidence  to  be  given 
to  prove  this  usage,  observing,  that  although  prima  facie  the  deed  ex- 
eluded  this  privilege,  yet  he  thought  it  might  be  explained  by  uniform 
and  constant  usage,  the  usage  being  a  tacit  exception  out  of  the  deed  {t). 

By  a  charter-party  the  merchant  covenanted  to  famish  a  ftiU  cargo 
at  Charles  Town  or  New  Orleans^  at  his  option,  for  which  freight  was 
to  be  paid,  if  the  goods  were  shipped  at  New  Orleans^  for  cotton,  in  round 
bales,  3ci  per  pound,  and  in  square  bales,  2|(i.  per  pound ;  and  for  rice, 
of  which  he  was  at  liberty  to  load  not  more  than  one  hundred  and  fifty 
tons,  %L  %s.  per  ton.  The  ship  did  not  obtain  a  cargo  at  Charles  Town, 
and  was  ordered  to  New  Orleans.  It  was  the  established  and  uniform 
practice  of  the  latter  place,  though  not  of  Charles  Toion,  to  re-compress, 
by  means  of  steam-engines,  all  cotton  intended  for  exportation,  unless 
the  ship  was  unable  to  get  a  full  cargo ;  the  merchant  loaded  the  ship 
with  cotton  only,  of  which,  if  re-compressed,  the  ship  would  have  con- 
tained one  hundred  and  seventy  tons  above  the  cargo  actually  shipped. 
The  quantity  actually  shipped  was  not  a  sufficient  cargo,  even  of  Dales 
not  re-compressed,  and  the  merchant  was  held  liable  to  pay  the  value 
of  the  freight  of  the  additional  one  hundred  and  seventy  tons,  and 
without  any  allowance  in  respect  of  the  lower  rate  of  freight  for  rice. 
Rice,  if  laden,  must  have  been  put  into  the  ship  before  cotton,  and 
therefore  the  merchant  was  considered  to  have  elected  to  furnish  an 
entire  cargo  of  cotton  (w). 

Where  a  ship  was  to  proceed  to  a  bar  harbour,  or  as  near  thereto 
as  she  could  safely  get,  and  the  merchant  was  to  load  a  full  cargo,  and 
both  parties  to  the  contract  knew  it  to  be  impossible  for  the  ship  to  get 
over  the  bar  with  a  ftdl  cargo,  the  taking  in  a  part  of  the  cargo  within 
the  bar,  and  waiting  outside  for  the  remamder,  was  held  to  satisfy  the 
contract  of  the  shipo>vner  (a?). 

*  By  a  charter-party  the  merchant  engaged  to  pay  4Z.  155.  per  ton  for 


(t)  Donaldson  r.  Foster,  Guild.  Sit.  Mich. 
Term,  29  Geo.  3.  Upon  tlio  eyidenoe,  bis 
lordship  thou^it  the  usage  was  proved,  and 
eleven  of  the  jurymen  wished  to  find  a  verdict 
accordingly ;  but  the  twelfth,  insisting  that 
he  could  not  conform  to  the  general  opinion, 
OS  this  was  a  ix)ffltive  contract,  a  juror  was 
withdrawn  by  consent,  and  no  verdict  j)ro- 
nounoed  in  the  cause.  Where  a  charterer  of 
a  ship  engaged  to  pay  a  certain  sum  per 
diem  for  her  detention  at  Algiers,  to  reckon 
from  the  time  of  her  being  ready  to  unload 
and  "  in  turn  to  deliver/*  it  was  held  th:'.t 
evidence  was  admissible  to  show  that  these 
words  had,  by  the  usage  of  the  particular 
trade,  acquired  a  known  meaning,  hut  that 
the  testimony  of  three  or  four  wituesses 


speaking  to  a  course  of  business  that  had  only 
grown  up  within  about  five  years,  and  with 
reference  to  charter-parties,  the  langoage  of 
which  was  not  identical  with  that  of  the 
charter-party  in  question,  was  insufficient  to 
establish  such  general  usage. — Robertson  c. 
Jackson,  2  C.  11.  413.  And  see  Taylor  v. 
Clay,  9  Q.  H.  713,  and  Schiiltz  v.  Leide- 
mann,  23  L.  J.  17  C.  P.,  in  which  it  wti 
held  that  evidence  to  show  the  meaning 
whidi  the  wonls  "regular  tnms  of  loading" 
had  obtained  by  usage  at  the  particular 
port,  in  respect  of  a  particular  article,  was 
admisnble. 

(u)  Benson  v.  Schneider,  7  Taunt.  272. 
Hayncs  r.  Halliday,  7  Bing.  587. 

(x)  Shield  v.  Wilkins,  5  Exdi.  304. 
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*  goods  shipped  at  Bombay  for  London^  cotUm  to  be  ccdculated  atfiftu 
cuoic  feet  per  ton.  In  an  action  brought  by  the  shipowner  it  was  held, 
that  evidence  was  admissible  for  the  defendant  of  a  usage  to  pay 
according  to  the  measurement  taken  at  Bombay  before  the  goods  were 
loaded ;  out  that,  in  answer  to  it,  the  plaintiff  was  at  liberty  to  prove 
that  the  master  had  objected  to  receive  the  goods  at  the  Bombay 
measui-ement,  measured  them  himself  on  board,  and  delivered  an 
account  of  that  measurement  to  the  shippers  {y\  Evidence  had  also 
been  offered  at  the  trial  of  a  bill  of  lading  delivered  to  the  shippers, 
stating  the  measurement  on  board  as  well  as  the  measurement  at  the 
screw,  but  the  learned  Judge  was  of  opinion  that  this  should  have 
formed  part  of  the  original  case. 

"  With  respect,"  said  Tindal,  C.  J.,  '*  to  the  evidence  tendered  by 
the  plaintiff  in  the  way  of  reply,  we  think  such  evidence  ought  to  have 
been  received ;  for,  as  it  appears  to  us,  the  evidence  tendered  had  a 
direct  bearing  upon  the  point,  whether  the  usage  set  up  was  a  reason- 
able usage  or  not.  Evidence  of  the  extent  of  me  difference  between 
measurement  on  the  merchant*s  premises  and  measurement  at  the  time 
of  shipment,  might  be  material  to  enable  the  Judge  to  form  his  opinion 
upon  the  reasonableness  of  the  usage ;  and  if  the  usage  should  appear 
to  be  in  a  high  degree  unreasonable  on  this  account,  such  evidence 
might  also  have  weight  with  the  jury,  on  the  question  whether  the 
usage  did  or  did  not  exist  in  fact." 

hord  Eldon,  in  the  case  o(  Anderson  v.  Pitclier{z\  regretted  the 
subdety  to  which  the  application  of  usage  to  the  construction  of  con-, 
tracts  had  given   rise,   and   seemed  to   think  it  would   have  been] 
better  had  parties  been  left  to  express  their  meaning  in  their  own 
terms.     The  practice,  his  lordship  thought,  had  been  carried  to  an 
inconvenient  length.     But  though  it  may  be  difficult  to  state  with 
exactness   and  precision  how  far  a  mercantile  contract  reduced  to 
writing  and  signed  by  the  pai-ties,  which  is  sUent  on  a  particular  point, 
may  have  that  silence  supplied  by  evidence  of  the  general  course  and 
usage  of  the  trade  to  which  it  relates,  it  is  clear  that  suclT  evidence  (a) 
wfli  never  be  available  to  contradict,  either  expressly  or  by  implica- 
tion, the  terms  of  a  written  instrument     Accordingly,  when  on  the 
trial  of  an  action  on  a  policy  upon  ship,  &c.,  boat  and  other  furni- 
ture, evidence  had  been  offered  that  it  was  not  the  usage  of  under- 
writers to  pay  for  boats  slung  on  the  davits  on  the  larboard  quarter, 
the  Court  of  Exchequer  was  of  opinion  that  it  was  rightly  rejected. 
**  The  objection,"  said  Lord  Lyndhurst,  *'  to  the  parol  evidence  is,  not 
that  it  was  to  explain  any  ambiguous  words  in  the  policy,  or  any 
words  which  might  admit  of  doubt,  or  to  introduce  matter  upon  which 
the  policy  was  silent,  but  that  it  was   at   direct   variance  with  the 
words  of  the  policy,  and  in  plain  opposition  to  the  lan^age  it  used — that 
whereas  the  policy  imported  to  be  upon  ship,  furniture,  and  apparel 
*  generally,  the  usage  is  to  say  that  it  is  not  upon  furniture  generally, 

(y)  Bottomley  v.  Forbea,  5  Bing.  N.  C.  («)  2  Bog.  &  Pull.  164. 

121 ;  6  Scott,  866.    See  also  Gould  r.  Oliver,  (a)  Whittakor  v.  Muaon,  per  Tinclfa,  C.  J., 

2  Scott^  N.  C.  241.  2  Fing.  N.  q.869. 
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Courts  will  not  insert  in  them  by  inference  implied  provisions  with 
i^espect  to  a  subject  which  the  contract  has  expressly  provided  for : 
therefore,  where  the  declaration  stated  a  bargain  for  the  sale  by  the 
defendants  to  the  plaintiff  of  a  cargo  of  Indian  com,  to  be  shipped  in 
**good  merchantable  condition,"  and  the  Judge  desired  the  jury  to  say 
whether  the  com  was  in  good  and  merchantaole  condition  for  a  foreign 
*  voyage,  it  was  held  a  misdirection  (c). 

A  stipulation  in  a  charter-party  to  provide  at  Trinidad  a  '*  full  and 
complete  cargo  of  sugar,  molasses  ^^  other  produce,"  was  held  satis- 
fied by  providing  a  full  cargo  of  molasses  and  sugar,  packed  in 
**  hogisheads  and  puncheons,  with  a  few  tons  of  other  produce ; 
although  that  mode  of  packing  molasses  and  sugar  left  broken  stowage, 
which  might  have  been  filled  with  tierces  of  sugar,  or  other  small 
packages, — proof  being  given  that  by  the  custom  of  Trinidad  a  cargo 
of  molasses  and  sugar,  so  packed  and  loaded,  was  a  "  fiill  and  com- 
plete cargo  ;**  and  that  as  tnose  articles  could  best  be  conveyed  in  that 
way,  the  custom  was  a  legal  and  reasonable  one  (d). 

7.  When  goods  are  put  on  board  in  pursuance  of  a  charter-party, 
the  master  is  to  sign  for  them  bills  of  lading  to  the  effect  mentioned  m 
the  fourth  chapter  of  this  part,  the  charter-party  being  the  instrument 
and  evidence  of  the  contract  for  the  conveyance,  and  the  bill  of  lading 
the  evidence  of  the  shipping  of  the  particular  merchandise,  to  be 
conveyed  in  pursuance  of  the  contract  But  the  master  cannot  be 
required  to  express  in  the  bills  of  lading  a  less  rate  of  freight  than  is 
mentioned  in  the  charter-party.  And  m  a  case  in  which  the  agent 
of  a  merchant  tendered  at  Jamaica  a  cargo  of  sugar,  but  insisted  that 
the  master  should  sign  bills  of  lading  for  it,  at  the  rate  of  10^.  per 
hundred  only,  and  me  master  refiised  to  receive  the  cargo  on  those 
terms,  the  merchant  was  held  answerable  on  his  covenant  to  load  the 
ship,  as  he  would  have  been  if  no  cargo  had  been  tendered  (e). 

Where  it  was  agreed  by  charter-party  that  the  ship  shoula  be  at  the 
disposal  and  direction  of  the  merchant,  that  the  master  should  receive 
a  cargo  at  London,  and  proceed  therewith  to  any  port  or  ports  in 
Spain  and  Portugal,  or  either,  as  he  should  be  ordered  by  the  mer- 
chant, and  there  deliver  the  cargo  agreeably  to  the  bills  of  lading  that 
should  have  been  signed  for  the  same ;  the  merchant  having  loaded 
the  ship  for  Lisbon,  and  the  master  signed  bills  of  lading  for  delivery 
there — it  was  held  that  the  merchant  could  not  change  the  destination 
and  send  the  ship  to  Gibraltar,  without  civing  up  the  bills  of  lading 
to  the  master,  or  at  least  offering  a  sum^ient  inaemnity  against  any 
claims  that  might  be  made  upon  him  by  the  holder  thereof  (/). 

(6)  Blackett  r.  Royal  Exchange  Assurance  (c)  Dickson  v,  Zizinia,  10  C.  B.  602. 

Company,  2Typwh.  266.    See  also  Mageet?.  (d)  Cuthbert  v.  Gumming,  3  W.  R.  Ex. 

Atkinson,  2  M.  &  W.  448;  Adams  v,  Wordly,  C.  653,  and  3  W.  R.,  Q.  B.  471. 

1  M.  4  W.  874.    And  bm  Smith's  Leading  (0)  Hyde  v.  Willis,  8  Campb.  202. 

Cases,  Wigglesworth  v.  Dalliion,  vol.  1 1  Hat>  (f)  Davidson  v,  Gwyone,  12  East»  881. 
ton  V.  Warren,  1  M.  &  W.  476. 


CHAP,  l]  Charter-Party.  199 

8.  The  charter-parties  of  the  East  India  Company  usually  contain 
the  following  clauses  (jr) :  '*  As  touching  the  freight  to  be  paid  or 
allowed  by  the  Company,  it  is  agreed  and  the  Company  covenant 
with  the  said  part-owners  that  the  Company  shall  and  will,  in  case  and 
upon  condition  that  the  ship  performs  her  voyage,  and  arrives  in 
IjQndon  in  safety,  and  the  said  part-owners  and  masters  do  perform 
^e  covenants  on  their  part,  and  not  otherwise,  well  and  truly  pay  and 
allow  the  freight  herein  mentioned.  It  is  hereby  agreed,  that  in  case 
the  ship  does  not  arrive  in  safety  in  the  river  lliameSf  and  there  make 
a  right  delivery  of  the  whole  and  entfa^  cargo  and  lading  on  board  the 
said  ship,  as  aforesaid,  the  Company  shall  not  be  liable  to  pay  any  of 
the  sums  of  money  hereinbefore  agreed  to  be  paid  for  freight  and 
demurrage,  nor  subject  to  any  demands  of  the  said  part-owners  or 
master  on  account  of  the  said  ship's  earnings  in  freight  voyages  for  the 
Company,  or  on  account  of  any  other  employment  |  any  other  law, 
practice,  or  custom  notwithstanding.** 

Upon  the  effect  of  these  clauses  a  question  arose  in  the  case  of  the 
ship  Yarky  which  had  been  chartered  by  the  Company,  and  on  her 
return  home  from  India  met  with  a  violent  storm  on  Margate,  where 
she  was  stranded  and  sunk  under  water.  By  this  misfortune  a  great 
part  of  her  cargo  (being  saltpetre)  was  lost,  the  principal  part  of  the 
remainder,  which  consisted  chiefly  of  pepper,  was  greatly  damaged 
by  sea-water,  but  was  got  out  of  the  ship  by  persons  sent  down  by  the 
CJompany,  and  brought  to  London  in  vessels,  where  a  particular  process 
was  employed,  at  a  great  expense  by  the  Comnany,  to  restore  it  in 
some  degree  and  render  it  marketable.  The  ship,  after  being  in  a 
great  measure  unloaded,  was  with  much  difficulty  raised  out  of  the 
water,  and  arrived  in  tfie  port  of  London,  with  a  small  part  of  the 
cargo  still  remaining  on  boara. 

^Fhe  Company  contended,  that  by  the  construction  of  the  before- 
mentioned  clauses,  they  were  wholly  discharged  from  the  payment  of 
any  freight  or  demurrage  whatsoever.  But  a  special  Jury  of  mer- 
chants before  whom  the  cause  was  tried,  and  the  Court  of  King^ 
Bench,  by  whom  the  verdict  of  the  jury  was  reviewed,  held,  that 
fi^ight  was  to  be  paid  for  all  the  gocJds  delivered,  and  demurrage  as 
specified  in  the  charter-party. 

The  same  misfortune  also  gave  occasion  to  two  other  questions, 
which  arose  in  the  same  cause,  upon  the  meaning  of  the  following 
clauses  in  the  charter-party,  viz, : — 

**  And  if  any  of  the  homeward-bound  cargo  shall  be  lost  or  un- 
delivered into  uie  said  Company's  warehouses  at  the  said  ship's  arrival 
in  England  (except  that  no  such  payment  shall  be  made  if  there 
happens  an  utter,  inevitable  loss  of  ship  and  cargo ;  nor  shall  any 
other  payment  be  made  for  such  goods  as  shall  necessarily  perish,  or 
be  cast  mto  the  sea  for  the  preservation  of  the  ship  and  cargo,  than 
by  an  average  to  be  borne  by  ship,  freight,  demurrage,  and  cargo), 
the  part-owners  and  master  snail  pay  or  allow  to  the  Company  the 
prime  coat  of  such  goods,  and  302.  for  every  lOOL  on  such  prime  cost 

'      ■  .  ■       ■     HI  I      I  ■ 

(y)  HothMH  9,  EMt  India  CompMiy,  Doog.  879. 
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**  But  if  any  of  the  homeward-bound  cargo^  when  delivered  into  the 
Company's  warehouses  in  England,  shall  be  found  to  be  prejudiced, 
wet,  or  damnified,  by  any  occasion  or  accident  whatsoever,  it  shall  be 
lawful  for  the  Company  to  refuse  such  goods,  and  in  such  case  the 
part-owners  and  master  shall  take  them,  and  allow  to  the  Company 
the  sum  wliich  they  are  invoiced  at,  with  charges,  customs,  and 
duties,  and  in  such  case  the  Company  shall  pay  no  charges  or  freight 
for  the  said  goods  so  prejudiced,  wet,  or  damnified,  unless  in  case  of 
damaged  pepper,  which  the  part-owners  and  masters  are  to  allow  the 
Company  for  at  the  current  price  of  sound  pepper,  in  London,  and  the 
Company  are  to  pay  the  freight  and  charges  on  such  pepper  as  if  it 
were  not  damnified. 

**  But  the  said  part-owners  shall  not  be  charged  with  any  sum  of 
money,  in  respect  of  goods  damaged  on  board  the  said  ship,  but  such 
as  shall,  by  the  condition  and  appearance  of  the  package  thereof,  or 
by  some  other  reasonable  proof,  appear  to  be  ship  damage  (A) ;  any- 
thing herein  contained  to  the  contrary  thereof  in  anywise  notwith- 
standing," 

Upon  these  clauses  the  jury,  and  afterwards  the  Court  of  King's 
Bench,  were  of  opinion,  first,  that  the  owners  were  not  liable  to  pay 
for  goods  lost  or  not  delivered  in  consequence  of  this  misfortune  that 
had  hefallen  the  ship ;  and,  secondly,  that  they  were  not  liable  to  pay  or 
allow  for  any  loss  upon  the  pepper.  And  as  to  these  points  Lord 
Mansfield  observed, "  The  question  is,  whether  the  owners  are  to  pay 
for  tne  damage  occasioned  by  the  storm-^the  act  of  God  ?  and  this 
must  be  determined  by  the  intention  of  the  parties,  and  the  nature  of 
the  contract  It  is  a  charter  of  freight  The  owners  let  their  ships  to 
hire,  and  there  never  was  an  idea  that  they  insure  the  cargo  against 
the  perils  of  the  sea.  The  Company  stand  their  own  insurers :  words 
must  be  construed  according  to  the  subject-matter.  What  are  the 
obligations  upon  the  owners  which  arise  out  of  the  fair  construction  of 
the  charter-party  ?  Why,  that  they  shall  be  answerable  for  damage 
incurred  by  their  own  fault,  or  that  of  their  servants,  as  from  defects  m 
the  ship,  or  improper  stowage,  such  as  mixing  commodities  together 
which  hurt  one  another,  &c.  If  they  were  liable  for  damages  occa- 
sioned by  storms,  they  would  become  insurers  (i).  As  to  tne  other 
point,  of  the  goods  lost,  the  whole  is  one  entire  contract,  and  must  be 
understood  in  a  manner  consistent  with  itself;  and  it  never  could  be 
intended  that  the  owners  should  be  protected  from  the  lesser  loss  and 
remain  answerable  for  the  greater." 

The  expense  of  saving  the  goods  was  held  to  be  a  general  average, 
and  the  owners  were  held  responsible  for  tlie  whole  extra  expense  of 
bringing  the  goods  up  from  Margate. 


(fi)  In  the  printed  form  of  a  charter-party, 
used  for  the  ship  Anna,  dated  November, 
1809,  ingtead  of  the  words  "  ship-damaee/* 
the  following  words  are  used,  viz, — "received 
after  shipping  the  goods." 

(»)  The  same  question  npon  the  constmc- 
tion  of  these  daoses  was  submitted  to  the 


House  of  Lords  upon  a  writ  of  error,intheca8e 
of  Tod  v.  The  East  India  Company ;  the  House, 
after  consulting  the  Judges,  decided,  according 
to  the  unanimous  opinion  of  the  Judges,  that 
the  owner  was  not  uable  to  make  satisfiiction 
to  the  Company  for  the  damage  done  to  goods 
in  the  ship  by  storm.— May  20, 1788. 
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« 

Upon  the  effect  of  the  before-mentioned  clause,  by  which  it  is 
agreed,  that  if  Hie  ship  shall  not  arrive  in  safety  in  tJie   Thames^  Hie 
Company  shall  not  be  liable  for  any  freight  or  demurragey  nor  subject 
to  any  demands  of  the  owners  or  master  on  account  of  tJie  ship's  eatmings 
in  freight  voyages  for  the  Company  ^  or  on  account  of  any  other  employ- 
menty  two  questions  have  arisen.     The  first  arose  in  the  case  of  the 
ship  WincJielsea  (A),  which  had  been  let  to  the  Company  by  a  charter- 
party  containing  that  clause,  and  whereby  the  Company  had  covC' 
nanted  to  load  the  ship  home  within  three  months  after  her  arrival  in 
India,  vrith  a  proviso,  however,  autliorizing  them  to  detain  her  in  their 
service  a  year  after  the  three  months,  at  certain  rates  of  demurrage 
therein  specified.     The  Company  detained  the  ship  in  their  service  m 
India,  and  towards  the  end  of  the  year,  after  the  three  months,  sent 
her  to  Fort  St  David's,  where  she  arrived  after  the  expiration  of  that 
year ;  and  tlie  master,  upon  his  arrival,  informed  the  president  of  that 
fort,  that  unless  the  Company  would  allow  demurrage  after  the  rate  of 
the  charter-party,  he  would  protest  against  them  for  all  damages,  loss 
of  time,  and  otner  accidents;  whereupon  the  president  and  council 
agreed  that  the  owners  should  be  allowed  demurrage  for  so  long  a  time 
as   the  ship  should  be   detained  in  the  Company's  service  in  India, 
She  was  so  detained  some  time  longer,  and  before  she  had  received 
any  lading  homeward,  was  lost  in  a  storm.     The   owners  sued  the 
Company  upon  the  charter-party.     After  a  trial  and  verdict,  and  while 
the  case  remained  for  the  judgment  of  the  Court  of  King's  Bench,  the 
cause  was  compromised  by  the  Company's  paying  demurrage  from  the 
expiration  of  the  year  after  the  three  months,  untu  the  time  of  the  loss, 
with  the  costs.     And  Lord  Mansfield  then  declared,  "  that  the  Court 
was  very  clear  that  the  owners  were  entitled  to  no  more,"  but  declined 
giving  any  other  opinion. 

The  second  question  arose  in  the  case  of  the  ship  Ganges ;  and  it 
arose  upon  the  before-mentioned  clause,  and  another  of  the  clauses  in 
those  cnarter-parties,  by  which  it  is  agreed  that  the  Company  shall 
pay  to  the  owners  in  England  14t  for  each  passenger,  ordered  on  board 
the  ship  by  any  of  their  agents  from  any  of  their  settlements.  Several 
passengers  were  thus  ordered  on  board  the  ship  at  Bombay,  and  were 
received  accordingly.  The  ship  was  lost  on  the  homeward  voyage. 
The  owners  claim^  to  be  paid  for  the  passengers ;  the  Company 
resisted  the  demand.  The  Court  decided,  that  this  clause  did/  not 
apply  to  the  case,  and  that  the  owners  were  entitled  to  the  money  (?). 
Great  part  of  the  expense  of  bringing  home  the  passengers  would 
necessarily  be  incurred  in  laying  in  provisions  for  them  before  the 
ship's  departure. 

The  charter-party  of  the  last-mentioned  ship  gave  occasion  also  to 
another  question.  It  is  stipulated  by  one  of  the  usual  clauses,  that 
if  the  ship  shall  arrive  at  her  consigned  port  in  India  or  China,  the 
Company's  agents  shall  supply  to  the  master,  by  way  of  impress,  for 

{k)  Hxane  v.  East  India  Compaiiy,  1  Blac.  (t)  Mofiott  v.  East  India  Company,  10 

291.    Bot   query,  whether    the    form    of      East,  468.    Sco    the  chapter  on  Freight, 
action  was  properly  adapted  to  the  case  ?  post. 
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buying  necessary  provisions  for  the  ship,  200t  for  every  calendar 
month,  and  so  in  proportion  for  a  less  time,  so  long  as  she  shall  remain 
in  India  or  China,  to  be  compnted  ifrom  the  time  of  the  delivery  of  the 
Company's  dispatches  at  her  first  consigned  port  in  India  or  China,  and 
to  continue  until  the  ship  shall  be  discharged  fix)m  her  last  port  in 
India  or  Cliinay  to  return  to  Europe.  The  Ganges  was  ordered  firom 
England  to  Madras,  Prince  of  Wales  s  Island,  and  China,  and  per- 
formed her  outward  voyage,  and  took  in  her  homeward  cargo  at 
Canton,  with  which  she  sailed  for  England,  but  meeting  with  bad 
weather  on  the  voyage,  was  obliged  to  put  into  Bombay  to  refit.  She 
remained  at  Bombay  on  this  account  several  months,  and  was  afterwards 
detained  there  two  months  longer  by  the  governor  and  council  of  that 
settlement,  and  then  despatch^  for  Europe.  The  Company  had  paid 
the  monthly  allowance  for  the  period  of  the  ship's  stay  in  India  and 
China  until  her  departure  from  Canton,  and  also  for  tne  two  months 
of  her  detention  by  the  governor  and  council  at  Bombay,^  The 
owners  claimed  the  allowance  for  the  entire  period  of  her  stay  at 
Bombay,  contending  that  Bombay  was  her  last  port,  within  the  meaning 
of  this  clause.  But  the  Court  held  that  Canton  was  such  last  port, 
and  consequently  that  the  owners  were  not  entitled  to  maintain 
this  claim. 

According  to  the  usual  fbrm  of  these  charter-parties,  a  ship  is 
now  (m)  let  to  the  Company  for  the  voyage  therein-mentioned  in  trade, 
and  also  in  warfare,  and  on  any  other  service  whatever,  as  the  Com- 
pany, or  any  of  their  governors,  &c,,  shall  require  or  direct ;  and  it  is 
provided,  that  during  the  stay  in  India  the  Company's  presidents,  &c, 
shall  have  liberty  to  employ  the  ship  in  trade,  and  also  m  warfare,  and 
otherwise  howsoever,  and  shall  have  liberty  to  let  the  ship  out  to 
fipeight  for  tiie  Company's  sole  benefit,  and  that  the  ship  shall  be  fur- 
nished and  armed  with  a  certain  number  of  guns,  &c.,  specified  in  the 
charter-party:  and  power  is  given  to  tlie  Company,  their  presidents,  &c, 
to  remove,  restore,  and  continue  the  master  and  oflScers  of  the  ship ; 
but  if  the  master  or  other  officer  be  displaced  or  removed,  then  the 
next  in  degree  to  the  person  removed,  who  shall  be  approved  by  the 
president,  &c.,  shall  succeed  to  the  employment.  Under  the  orders  of 
the  Company's  presidencies  in  India,  tne  ship  Busbridge  was  made  to 
form  a  part  of  a  military  expedition,  intended  for  an  attack  upon 
Manilla,  in  conjunction  with  some  of  his  Majesty's  ships ;  her  upper 
works  were  considerably  altered  to  enable  ner  to  carry  a  greater 
number  of  guns,  her  complemient  of  seamen  was  much  increased, 
soldiers  were  taken  on  board,  a  King's  oflScer  assumed  the  effective 
command,  and  hoisted  the  King's  pendant,  and  the  ship  sailed  from 
Calcutta  to  Madras,  and  from  thence  to  Prince  of  Wale$*s  Island :  the 
expedition,  however,  was  abandoned  in  consequence  of  a  peace  with 
Spain.  The  expense  of  the  alteration  of  the  ship  was  defrayed  by 
the  Company,  and  an  allowance  was  made  to  the  master  for  entertain- 
ing the  King's  officer  and  his  suite.  The  ship  sustained  some  damage 
in  the  service,  and  repairs  became  necessary  on  her  return  to  Bengal, 

(m)  1826. 
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which  were  made,  and  she  returned  to  England  with  her  cargo.  The 
owners  contended  that  thb  employment  of  the  ship  was  not  warranted 
by  the  charter-party,  and  they  were  entitled  to  a  separate  and  distinct 

Sayment  in  respect  of  it  The  Company  insisted  that  the  ship  was 
uring  the  whole  time  employed  under  the  charter-party,  and  to  be 
paid  according  to  the  provisions  thereof;  the  Court  was  of  the  latter 
opinion,  and  decided  accordingly  (n). 

(n)  IX>bTeeand  Others  v.  East  India  Company,  18  East,  290. 
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CHAPTER  II. 

OF   THE   SHIPOWNEK's  LIEN  FOR  FREIGHT;   AND  HEREIN, 

(S!f.)  1.  Maritime  and  French  Law  on  thutubject. 

2.  Cf  the  Clause  in  Charter-parties  whereby  the  Merchant  hinds  the  Goods, 
8.   Of  the  lAenfor  Freight  of  the  Owner  of  a  Chartered  Ship, 
4.  Remarks  on  decided  Cases, 

*  1.  By  the  Marine  Law,  tlie  ship  and  freight  are  bound  to  the  per- 
formance of  the  covenants  of  the  shipowner,  and  the  goods  to  the 
performance  of  the  covenants  of  the  merchant  "X«  batel^^  says 
Cleirac,  "  est  obligi  a  la  marchandise  et  la  marchandise  au  batel "  (a). 
By  the  French  ordinance  it  is  expressly  provided,  ^^That  the  ship, 
with  her  furniture,  equipment,  and  apparel,  and  the  car^o,  are 
respectively  bound  to  the  performance  of  the  covenants  in  the  charter- 
paity."  And  this  provision  is  adopted,  word  for  word,  in  the  Code  de 
Commerce.  Valin  informs  us  that  the  word  affeci4s  in  this  article  is 
to  be  read  affectis  par  privilege  (h).  But  the  right  of  the  merchant 
who  would  seek  to  make  this  privilege  available  ranks  low  in  the 
order  of  precedence  of  privileged  claims  against  the  ship ;  the  legal 
expenses  attending  a  sale,  the  demands  for  pilotage  and  custody  of  the 
vessel,  for  stowage  of  furniture  and  apparel,  for  repairs  at  the  last  port, 
for  the  wages  of  master  and  mariners  accrued  due  during  the  last  voyage, 
for  moneys  borrowed  by  the  master  on  his  last  voyage,  for  purchase- 
money  01  ship,  furniture,  and  stores  remaining  unpaid,  for  sums  due 
to  material  men,  ship-wrights,  and  lenders  on  bottomry,  before  her  last 
departure  from  port,  and  for  premiums  of  insurance,  being  preferred 
to  it.  The  privilege  of  the  shipowner  against  the  goods  for  his  freight 
is  of  a  more  beneficial  character.  Under  the  empire  of  the  ordinance, 
the  master  was  not  entitled  to  detain  the  goods  in  his  ship  until  pay- 
ment of  the  freight  due  upon  them,  because  that  would  have  deprived 
the  consignee  of  the  opportunity  of  inspecting  them,  and  of  ascertain- 
ing if  they  had  been  injured  by  the  master's  fault;  but  he  was  at 
liberty  to  stop  them  in  the  lighter,  on  the  quay,  or  in  the  warehouse ; 
and  if  third  parties  had  not  previously  acquired  an  interest  in  them,  he 
mi^ht,  by  a  formal  demand  of  the  freight  within  a  fortnight  of  their 
delivery,  preserve  his  privilege  against  me  creditors  of  the  consignees. 

By  the  Code  de  Commerce  (c),  these  regulations  have  been  modified. 

*  The  master  cannot  (it  would  seem)  now  detain  the  goods  in  his  ship, 

(o)  Cldrac  on  art.  21  of  the  Jugemens  (b)  Valin,  Com.  gur  TOleron,  liv.  8,  tit.  1, 

d'Oleron :   Us    ct  Couiumes    do  la   Mer,      art.  11.    Code  de  Commerce,  art.  191. 
p.  72.  (c)  Art  306. 
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*  but  he  has  a  right  to  insist  upon  their  deposit  in  a  warehouse  until 
his  claim  for  freignt  is  satisfied ;  and,  within  a  fortnight  after  the  deli- 
very to  the  consignee,  he  may,  unless  they  have  passed  by  sale  and 
transfer  to  third  parties,  in  wliich  case  the  maxim,  "Meubles  n^ont  pas 
de  suite  etant  en  tierce  main"  applies,  assert  liis  claim  upon  them  in 
preference  to  the  claims  of  other  creditors. 

Clauses  are  now  usually  inserted  in  French  charter-parties,  by  which 
the  contracting  parties  expressly  recognise  these  dispositions  as  the  basis 

•  of  their  agreement  (d). 

2.  In  England,  also,  it  is  usual  for  each  of  the  parties  to  these  con- 
tracts to  bind  himself,  his  heirs,  executora,  and  administrators;  and 
the  owner  or  master  to  bind  the  ship  and  her  freight,  and  the  mer- 
chant the  cargo  to  be  laden,  in  a  pecuniary  penalty  for  the  ti*ue  per- 
formance of  their  respective  covenants.  This  is  commonly  done  by  a 
clause  at  the  end  of  the  instrument.  Such  a  clause  is  not  the  absolute 
limit  of  damages  on  either  side.  The  party  may,  if  he  thinks  fit,  ground 
his  action  upon  the  other  clauses  or  covenants,  and  may  in  such  action 
recover  damages  beyond  the  amount  of  the  penalty,  if  in  justice  they 
shall  be  found  to  exceed  it  («).  On  the  other  hand,  if  the  party  sue  on 
such  a  penal  clause,  he  cannot  in  efiect  recover  more  than  the  damage 
actually  sustained. 

But  although  the  ship  and  freight  are  by  the  tenns  of  a  charter- 
j^arty  expressed  to  be  bound  to  the  performance  of  the  covenants  on 
the  part  of  the  owners  or  master,  and  this  is  conformable  to  the 
Maritime  Law ;  yet,  as  I  have  before  observed  (/),  there  does  not 
appear  to  be  at  present  any  mode  of  obtaining  in  this  country  the 
benefit  of  the  security  of  the  ship  itself  in  specie  for  the  performance 
of  such  a  contract  made  here. 

The  clause  whereby  the  merchant  binds  the  cargo  does  not  give  to 
the  owner  a  lien  on  tne  cargo  by  way  of  general  security  for  the  per- 
formance of  the  covenants  in  tne  charter-party,  nor  for  any  payment 
for  which  he  might  not  detain  it  in  the  absence  of  such  a  clause ;  so 
that,  with  us,  the  clause  is  inoperative.  In  the  cases  where  a  lien  is 
allowed,  it  is  not  derived  from  this  clause,  but  either  from  some 
general  principle  of  law  or  some  special  contract.  Where  it  depends 
upon  a  general  principle  of  law,  it  is  confined  to  the^  specific  chattels, 
or  some  partthereof,  m  fCspCct  of  which  the  payment  is  claimed,  and 
consequently,  goods  actually  brought  by  a  ship  cannot  be  detained  for 
a  breach  of  a  covenant  to  furnish  a  full  cargo ;  nor  for  demuri'age  (g) ; 
nor  for  pilotage  or  port  charges,  although  the  freighter  may  have 
engaged  to  pay  them  (A).  A  hen  may  be  extended  further,  or  wholly 
excluded,  by  particular  contracts,  or  special  circumstances. 

In  the  case  of  Birley  v.  Gladstone,  an  entire  ship  was  chartered  for 
a  voyage  out  and  home,  and  by  the  terms  of  the  charter-party  the 
merchant  covenanted  to  pay  for  the  homeward  cargo  at  certain  rates 
per  ton,  on  delivery  of  the  cargo  at  Liverpool,  by  bills  at  three  montlis ; 

(cO  Foninikire,tit.6;  CoAq  de  Commerce,  (g)  Phillips  ir.Rodie;  Birley  o. Gladstone, 

par  Kogron.  8  M.  &  S.  205. 

(e)  llarriBon  r.  Wright,  13  East,  343.  (A)  Faith  v.  East  India  Com\m\y,4,  li.  & 

(/)  ^;*/ep.  1)3.  A.  680. 
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to  load  a  ftill  cargo^  and  to  pay  demurrage^  and  ho  bound  the  goods  to 
the  performance  of  his  covenants.  The  Court  of  Kin^^s  Bench  decided 
that  the  owner  could  not  detain  the  goods^  either  for  £e  freight  of  such 
as  were  put  on  boards  but  afterwards  relanded  by  compulsion^  or  for 
dead  freight,  or  for  demurrage.  A  bill  was  afterwards  tiled  in  Chan- 
cery for  the  purpose  of  obtaining  a  declaration  that  the  shipowners 
were  entitled  to  a  lien  in  equity,  but  the  Master  of  the  Rolls,  Sir 
WiUiam  Grant,  dismissed  the  bill.  In  the  course  of  his  judmnent,  his 
Honour  said,  **  There  can  be  but  one  right  construction  of  the  clause; 
and  if  it  could  be  said  that  the  Court  of  King's  Bench  had  ill  construed 
it,  this  is  not  a  court  of  appeal  in  which  their  decision  can  be  corrected 
It  was  asked.  What  effect  the  clause  could  have  if  it  gave  no  lien  either 
in  law  or  equity  ?  A  Court  of  Equity  is  not  bound  to  find  an  equitable 
effect  for  a  clause,  merely  because  the  construction  whick  a  Court  of  Law 
has  put  upon  it  would  leave  it  inoperative ;  in  truth,  it  has  been  copied 
from  foreign  charter-parties,  with  very  little  consideration  of  the  eneot 
,  that  might  be  allowea  to  it  in  the  law  of  this  country.  I  think  it  very 
probable,  that  in  other  countries  it  would  have  the  effect  of  entitling  the 
shipowner  to  retain  the  cargo  for  every  sort  of  demand  that  could  accrue 
to  him  under  the  charter-party  "  (t). 

3.  Neither  can  the  owners  m  all  cases  have  the  full  benefit  of  this 
clause,  as  giving  a  lien  on  the  csu'go  for  the  payment  of  what  is  usually 
I  denommski&i  freight  To  this  purpose,  the  following  case  is  in  point: — 
Two  persons,  who  were  factors,  hired  a  ship  of  one  Paul,  at  the  rate 
of  48^  per  month,  and  executed  a  charter-party,  by  which  the  goods  to 
be  put  on  board  were  made  liable  to  him,  and  they  had  power  to 
appoint  the  master  and  mariners.  Some  merchants  in  the  West  Indies 
loaded  the  ship  with  goods,  and  allowed  the  factors  92.  per  ton  for  the 
carriage.  The  factors  who  had  thus  chartered  the  ship  in  their  own 
name  became  bankrupts.  Paul  instituted  a  suit  in  the  Court  of 
Chancery  to  compel  the  merchants  to  par  him  for  the  hire  of  the  ship, 
insisting  that  they  were  liable  to  do  so  by  reason  of  this  clause  in  tne 
charter-party.  But  the  Lord  Chancellor  Hardtoicke  decided  that  he 
should  recover  of  them  no  more  than  they  had  engaged  to  pay  the 
factors  for  the  fireight,  and  that  they  were  not  liable  to  make  up  the 
\deficiency  to  him.  His  lordship  observed,  that  by  the  general  law 
the  cargo  is  liable  to  pay  the  freight;  but  that  in  this  case  the  48L  per 
month  was  improperly  termed  the  freight  of  the  goods,  being  rather  the 
hire  of  the  ship;  that  the  factors  had  made  an  agreement  with  the 
master  on  their  account,  and  not  on  the  part  of  me  merchants^  aiid 
therefore  the  merchants  were  not  liable ;  otherwise  they  would  be  in 
the  hardest  case  imaginable,  for  they  would  be  liable  to  any  private 
agreement  between  the  occupier  of  a  ship  and  the  original  owners  of  it. 
^' A  person,"  said  his  lordship,  "  that  lets  out  a  ship  to  hire,  ought  to 
take  care  that  the  hirer  is  a  substantial  man ;  it  is  ms  business  to  look 
into  this ;  and  if  the  persons  who  hire  are  not  competent,  the  master 
must  suffer  for  his  neglect  Whatever  hardship,  therefore,  there  ma^ 
be  on  the  one  hand  to  the  person  who  lets  out  to  hire,  the  hardship  is 

(i)  QIadgtone  v.  Birley,  2  Mer.  401.  Birley  t,  OlacUtoM,  8  M.  &  S.  205. 
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mach  greater  on  the  other  side ;  and  what  gives  additional  weight  to 
the  merchant's  case  is  the  great  inconvenience  this  gives  to  trade  in 
general"  (A. 

*  A  sinular  decision  was  pronounced  in  the  case  of  Afitchell  v. 
Scaife{h)y  although  it  does  not  appear  from  the  report  that  the 
charter-party  contained  the  clause  m  question.  In  that  case^  which 
was  an  action  of  trover  for  cotton  and  logwood,  the  defendant,  being 
nart-owner  of  the  ship  Cossaoky  by  a  charter-party  let  her  for  a  voyage 
from  Liverpool  to  Jamaica  and  back  for  a  gross  sum  by  way  of  freight 
The  captam  signed  bills  of  lading  for  the  cargo,  which  belonged  to  a 
third  person,  specifying  a  rate  of  freight  amounting  to  a  less  sum  than 
that  mentioned  in  the  charter-partv.  Lord  Ellenborough  said,  "  I  am 
of  opinion  that  the  shipowner  had  no  right  to  detain  the  cargo  for 
more  than  the  freight  mentioned  in  the  bill  of  lading.  The  plaintiflF 
is  the  bona  fide  endorsee  of  the  bill  of  lading.  We  know  that  this  is 
an  instrument  which  the  master  has  in  general  authority  to  sign,  and 
the  plaintiff  seems  to  have  had  no  reason  to  suspect  that  this  authority 
was  not  properly  exercised  upon  that  occasion.  Under  such  circum- 
stances, the  owner  of  the  ship  cannot  be  heard  to  aver  against  the 
contract  created  by  his  own  agent  through  the  medium  of  the  bill  of 
lading.'*  "  It  is  true,"  said  Richardson^  J.  (i),  '^  that,  according  to  the 
decision  in  Paul  v.  Bircfi,  the  owner  has  not  a  lien  on  the  goods 
mentioned  in  the  bills  of  lading  for  all  his  freight  due  on  the  charter- 
party,  but  he  is  entitled  to  the  ireight  on  the  bills  of  lading  in  preference 
to  the  freighter."  This  doctrine  was  again  recognised  m  the  cases  of 
Faitli  V.  The  East  India  Company  (m),  and  om^U  v.  Moates  (n), 
and  more  recently  by  Cresswelt,  J.,  ana  Jervis^  C.  J.,  in  the  case  of 
Odams  v.  Averij(o),  But  where  a  vessel  was  chartered  to  bring  a 
"full  and  complete  cargo  "  from  Bombay  at  3^  5s.  per  ton,  and  the 
ship's  hold  being  full,  the  agents  of  the  charterer  filled  the  cabin  with 
their  own  goods,  consigned  to  the  charterer  as  their  factor  for  sale  at 
an  agreed  freight  of  ?/.  per  ton,  and  the  charterer  received  that  freight 
from  the  agents, — it  was  held  that  he,  having  no  right  imder  the 
charter-party  to  fill  the  cabin  with  goods,  and  having  received  freight 
for  ffooos  so  stowed  from  his  agents,  was  liable  for  the  same  rate  of 
*  freight  to  the  shipowner  (/>). 

And  where  by  a  charter-parbr  it  was  stipulated  that  the  cargo 
should  be  delivered  on  payment  or  freight,  *^  a  lump  sum  of  2,800Z.,  Hi 
full  of  all  charges,  the  captain  to  sign  bills  of  lading  at  any  rate  of 
freight,  without  prejudice  to  this  charter;  in  the  event  of  a  less 
freight,  the  bills  of  lading  of  part  of  the  cargo  to  be  filled  up  for  loss, 
if  any," — and  the  charterers  shipped  goods  of  their  own,  for  which 
the  master  signed  bills  of  lading  at  specified  rates  of  freight,  it  was 
held  that  they  were  subject  to  tne  owner's  lien  for  the  lumpfreight(g). 

The  word  "  lien,"  in  its  proper  sense  in  the  law  of  England,  imports, 

(j)  Paol  V.  Birch,  2  Atk.  621,  and  see  («)  9  Bing.  874. 

Odamg  t».  Avery,  19  L.  T.  C.  P.  68.  (o)  19  L.  T.  68. 

{k)  4  Gampb.  298.  (p)    Mitcheicm    v.    Kicholl,     7    Exeb. 

(/)  Christie  v.  Lewis,  a  B.  &  B.  410.  929. 

(m)  4  B.  &  A.  630.  (g)  OlecUtones  «.  Allen,  12  C.  B.  202. 
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that  the  party  claiming  it  is  in  the  possession  of  the  thing  which  he 
claims  to  detain.  Where  there  is  no  possession,  actual  or  construc- 
tive, there  can  be  no  lien. 

*  The  owner  of  a  ship,  so  long  as  he  continues  in  possession  of  the 
ship,  is  in  possession  also  of  the  goods  earned  by  her,  and  his  right 
to  a  lien  on  them  for  the  freight  due  in  respect  of  them,  whether  by 
charter-party  or  under  a  bill  of  lading,  has  never  been  questioned. 
He  may,  if  he  thinks  proper,  part  with  that  possession ;  he  may 
demise  her  for  a  term,  surrender  all  control  over  the  ship  itself,  the 
appointment  of  her  master  and  mariners,  and  even  relieve  himself 
from  responsibility  for  wages  and  repairs  (»)^  If  he  does  so,  the  person 
to  whom  he  lets  the  ship,  who  is  called  the  charterer,  becomes  owner 
pro  tempore ;  the  rights  of  the  absolute  owner  are  suspended,  and 
among  tliem  his  right  of  lien  for  the  freight  of  goods  carried  by  his 
ship. 

Such  a  demise  can  rarely  be  essential  to  tlie  useful  employment  of 
a  ship  by  her  owners.     In  most  cases,  that  object  may  be  as  well 
attained  by  the  loan  of  a  ship's  use  as  by  an  absolute  transfer  of 
possession ;  and  ships,  being  of  great  value,  and  freights  of  consider- 
able amount,  it  would  seem,  in  the  words  of  Lord  Tenterden  (q\  *^  to 
be  an  act  of  imprudence  on  the  part  of  a  shipowner  to  enter  into  a 
contract  which  may  have  the  effect  of  employing  his  ship  for  a  long 
time,  and  at  a  great  expense  to  himself,  without  any  remuneration,  if 
the  person  with  whom  he  contracts  should  happen  to  fail  before  the 
termination  of  the  voyage."    Accordingly,  except  in  cases  where  the 
intention  of  the  parties  to   make  and  take  a  aemise  of  the  ship  is 
clearly  to  be  collected  from  the  terms  of  their  contract,  as  explained 
by  the  nature  of  the  service  on  which  the  ship  is  to  be  employed,  the 
Courts  have   been  disposed  to  interpret  charter-parties  in   a  sense 
"agreeable  to  the  nature  of  the  contract  that  a.  prudent  shipowner 
would  make,"  preservinff  to  the  owner  the  constructive  possession  of 
his  ship,  and  nis  lien  for  freight  upon  the  goods  carried  by  her. 
Before  the  case  of  Hutton  v.  Bragg  (r),  the  first  in  which  the  ship- 
owner's lien  for  freight  due  to  him  under  a  charter-party  was  directly 
questioned,  it  had  been  decided,  in  several  cases,  that  not  the  absolute 
owner,  but  the  charterer  of  a  ship,  was  to  be  considered  the  owner 
pro  tempore^  and  subject  to  the  responsibilities  which  attach  to  that 
character.     Thus  the  case  of  Parish  v.  Crawford  («)  was  considered 
as  of  doubtful  authority.     The  doctrine  in  Vallejo  v.  Wheeler  {t\  and 
Mackenzie  v.  Rowe  (w),  continued  unimpeached ;  and  although  it  had 
been  determined,  in  the  case  of  Bohtlingk  v.  Inglis  (.r),  that  the  delivery 
of  goods  on  board  a  ship  of  which  the  vendee  was  the  charterer  was 
not  such  a  delivery  to  him  as  would  preclude  the  right  of  the  vendor  to 
stop  them  in  transitu,  in  case  of  the  vendee's  insolvency ;  it  was  held, 
*  in  a  case  in  which  a  vessel  had  been  chartered  for  a  term  of  years, 

(jP)  See  Mr.  Justice  Ricliardsoii's  judg-  (s)  2  Stran.  1252,  ante,  p.  83. 

ment  in  the  case  of  Chiistie  v.  Lewis,  2  Brod.  (t)  Cowp.  143,  ante,  p.  35. 


and  Bing.  442.  (u)  2  Ounpb.  482,  ante,  p.  36. 

!q)  SaviUe  r.  Cai     " 
r)  7  Taunt.  14. 


(q)  Say'iUe  v.  Campion,  post,  p.  212.  (x)  3  East,  3S4. 
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*  during  which  period  the  charterer  was  to  have  the  entire  disposition 
and  control  of  her^  that  the  vessel  was  the  charterer's  own,  and  that 
the  delivery  of  goods  to  his  order  on  board  was  the  same  thing  as 
delivery  into  his  warehouse  (y). 

The  case  of  HuUan  v.  Braga  was  an  action  of  trover  by  the 
assignees  of  a  bankrupt,  for  goods  detained  by  the  defendant,  who 
was  the  owner  of  the  ship  Neptune,  on  a  claim  of  lien  for  freight  due 
to  him  by  the  bankrupt  in  respect  of  the  goods.  It  appeared  that 
the  defendant  had  chartered  his  ship  to  the  bankrupt,  ror  a  voyage 
from  London  to  the  Cape  of  Good  Hope  and  back,  and  that  the 
bankrupt  covenanted  to  pay  a  gross  sum  of  2,100^  as  freight  for  the 
voyage  out  and  home.  Th^  charter-party  expressed  that  the  ship  was 
let  out  to  freight  {z)  for  the  above-mentioned  voyage,  but  that  the 
master  should  reserve  the  cabin  for  his  sole  use  and  for  the  usual 
accommodation  for  his  crew  and  ship's  stores,  and  that  the  freight 
should  be  paid  by  bills  drawn  during  the  voyage,  or  upon  the  return 
of  the  vessel  home.  The  ship  performed  the  voyage  agreed  upon ; 
but,  upon  her  arrival  in  the  tUmb,  several  of  the^U  d^wn  dt^ 
the  voyage  had  been  dishonoured,  and  the  freighter  was  in  that  state 
of  insolvency  that  the  owner  asserted  this  right  of  lien  as  a  security 
for  his  freight,  and  took  possession  of  the  goods,  for  which  the  action 
was  brought.  It  was  contended,  on  the  part  of  the  plaintiffs,  that  the 
ship  having  been  let  for  the  whole  voyage  to  the  bankrupt,  the  ship- 
ment of  goods  upon  her  did  not  give  any  lien  upon  them  to  the 
defendant ;  that  tne  ship  was  entirely  under  the  control  of  the  freighter, 
and  that  such  a  letting  was  of  the  Siame  nature  as  letting  a  house  or 
hired  room;  that  the  gross  sum  to  be  paid  for  the  hire  was  rent 
rather  than  freight;  and  that  the  defendant  never  had  any  possession 
of  the  cargo  upon  which  to  exercise  his  lien.  Lord  Chief  Justice 
Gibbsy  in  delivering  his  iudgment,  said,  ^^  We  decide  on  the  general 
ground  that  there  is  no  lien  whatever  under  the  circumstances  of  this 
case.  The  defendant  is  the  owner  of  a  ship-— the  bankrupt  is  the 
charterer  of  a  ship;  and  for  one  sum  of  2,100/!.  he  was  to  nave  the 
whole  use  of  the  ship  for  the  voyage  out  and  home.  It^is  clear  that 
he  might  have  put  her  up  as  a  general  ship;  have  filled  her  with 
goods  of  other  persons ;  and  when  they  came  home,  the  defendant 
could  not  have  touched  those  goods,  by  way  of  detaining  them,  till 
his  freight  was  paid  him  by  the  charterer.  But  here  it  was  con- 
tended, that  inasmuch  as  these  are  the  goods  of  the  charterer  put  on 
board  by  himself,  the  defendant  might  detain  these  goods  till  those 
dishonoured  bills  were  paid  by  the  charterer.  He  could  not  have  had 
this  right  unless  he  had  a  lien  on  the  goods ;  he  could  not  have  had  a 
lien  on  the  goods  unless  he  had  in  some  sort  the  possession  of  the 
goods;  here  he  had  no  possession  of  the  goods  whatever.  The 
consignor  is  a  bankrupt.     He  was  the  owner  of  the  ship  for  the 

*  voyage.     He  puts  his  own  goods,  then,  on  board  his  own  ship,  and 

—  --------  -^      -  ■,  -         --- ■ 

(y)  Fowler  v.  Eymer  or  MTagffart,  cited  (s)  This  does  not  appear  from  the  report, 

in  the  case  of  Inglis  v.  Ushcrwood,  1  East,  bat  it  was  adimtted  to  be  so  in  the  case  of 
515,  and  3  East,  896.  SaviUe  v.  Campion,  hereafter  cited. 
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*  the  master  and  the  crew  ought  to  have  obeyed  his  orders  for  the 
voyage.  Lord  Hardmeke,  in  Paul  v.  Bircky  says,  '  the  sum  reserved 
is  improperly  termed  fi?eight,  for  it  is  rather  for  the  hire  of  the  ship.' 
It  is,  indeed,  more  like  rent  than  freight.  If,  th^i,  the  bankrupt  be 
owner  for  the  voyage,  and  if  ifc  be  the  duty  of  the  master  and  crew  to 
obey  the  owner's  instructions,  when  the  baukropt  puts  his  own  goods 
on  board  his  own  ship,  the  master  and  crew  ought  to  obey  him  until 
the  voyage  is  ended,  which  is  not  until  a  ftill  delivery  of  the  goods, 
and  until  that  time  the  possession  of  the  ship  does  not  revert  to  the 
owner."  In  this  opinion,  which  is  said  to  have  occasioned  some  alarm 
to  the  shipping  interests,  Mr.  Justice  Dallas  and  Mr.  Justice  Park 
concurred.  It  appears,  from  the  report  of  the  case  which  immediately 
followed,  that  the  opinion  of  the  Lord  Chief  Justice  was  much  in- 
fluenced by  the  strong  expressions  of  the  charter-party,  ^*kt  the 
V  vessel  to  freight  to  the  merchant^  who  hath  accordingly  hired  and  taken 
I'  the  same'^ — and  indeed  this  was  expressly  so  stated  by  him  in  the 
course  of  the  argument 

In  that  case,  Tate  v.  Meek  (a\  the  defendant,  as  owner  of  a  vessel, 
covenanted  by  charter-party  witn  A,^  the  freighter,  to  take  on  board  a 
cargo  in  the  Brazils y  and  deliver  the  same  in  England.     A,  covenanted 
to  put  the  cargo  on  board,  and  pay  freight  at  a  certain  rate  per  ton, 
part  in  money  on  the  arrival  of  the  vessel,  and  the  remainder  by  bills 
at  two  months  after  the  delivery  of  the  cargo.     The  owner  bound  the 
vessel  and  her  fireight,  and  the  freighter  bound  the  cargo,  for  the  due 
performance  of  their  respective  covenants.     Part  of  the  cargo  was 
shipped  for  A.y  and  part  for  other  consignees.     The  defendant  de- 
livered the  goods  to  the  other  consignees,  on  payment  of  the  freight, 
at  a  less  rate  than  that  contractea  for  by  the  charter-party ;  out 
refused  to  deliver  to  the  plainti£Ps  the  goods  consigned  to  -4.,  which 
he  had  assigned  to  them,  without  their  paying  the  whole  of  the  freight 
due  under  the  terms  of  the  charter-party.     &i6i«,  C.  J.,  in  delivering 
the  judgment  of  the  Court,   said,  "  This  and  the  two   other  cases 
dependent  on  it  stand  on  a  very  difierent  ground  from  Button  v* 
Bragg.     There  was  no  covenant  for  the  deuvery  of  the  goods,  nor 
any  question  on  the  effect  of  cross  covenants  for  the  delivery  of  the 
goods  on  the  one  side,  and  the  payment  of  freight  on  the  other  side; 
here,  the  shipowner  covenants  that  he  will  deliver  the  goods  agreeably 
to  the  bills  of  lading.     And  the  merchant  covenants  that  the  freight 
and  primage  shall  be  paid  as  follows :  namely,  300Z. — ^part  thereof  to 
be  paid  in  cash  forthwith,  on  the  day  the  Ibrig  should  be  reported 
inward  at  the  Custom-house,  in  the  port  of  London^  on  her  return 
from  the  voyage;    and  the  remainder  of  the  freight  and   primage 
to  be  paid  by  a  good  and  approved  bill  or  bills  paysXle  in  London,  at 
two  months  after  date,  from  the  day  on  which  the  delivery  shall  be 
completed.     The  ship  was  duly  laden  at  Bahia,  and  bills  of  lading 
were  signed,  making  the  goods  deliverable  to  the  freighter  or  his 
*  assigns,  they  paying  freight  according  to  the  charter-party.      The 


(a)  8  Taunt.  280. 
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*  goods  in  question  remained  undelivered  at  the  disposal  of  the  master. 
The  merchants  required  these  goods  to  be  deUvered  to  them  without 
t^idering  any  bill  or  security.  The  question  is.  Whether  the  delivery 
of  the  goods  and  payment  by  a  bill  be  not  concomitant  acts,  which 
neither  party  is  obli^Bd  to  perform  without  the  other  being  ready  to 
perform  the  correlative  act?  We  think  they  are  such.  If  the  whole 
x^argo  had  been  one  bale  of  goods  there  would  have  been  no  doubt ; 
but  the  difficulty  is,  that  the  remainder  of  the  freight  is  to  be  paid  by 
bills  to  bear  date  from  the  day  of  the  delivery,  and  the  delivery  may 
take  several  days.  We  think  the  captain  might  obviate  this  by 
landing  the  carffo  in  his  own  name,  and  tendering  a  bill  for  the  whole 
amount  dated  from  that  day.  We  are  the  more  satisfied  with  this 
judgment,  because  it  not  only  meets  the  justice  of  the  case,  but  the 
parties,  if  dissatisfied  with  it,  have  liberty  reserved  to  turn  the  case 
mto  a  special  verdict ** 

In  Yates  v.  RaiUton  (b),  the  owner  of  a  vessel,  by  deed  indented, 
granted  and  let  his  ship  to  freight,  and  covenanted  that  she  should 
proceed  in  ballast  to  Miramiehi ;  there  take  in  a  cargo  from  the  agents 
of  the  freighter;  therewith  proceed  to  Liverpool^  Hull^  or  London, 
as  she  should  be  directed  by  the  freighters ;  and  there  make  delivery 
to  the  freighters.  And  the  freighters  covenanted  to  deliver  the  cargo 
to  the  ship  at  Miramiehi^  ana  to  pay  the  freight  on  delivery  to 
them  at  her  homeward  port — ^part  in  money,  and  the  remainder  by 
bills  at  four  months.  In  this  case  the  Court  also  determined  in  favour 
of  the  owner's  lien.  GUbe,  C.  J.,  said,  that  the  same  observation 
which  had  been  made  in  Tate  v.  Meek  applied  here — that  the  delivery 
of  the  cargo  and  the  payment  of  the  freight  were  concomitant  acts, 
and  the  one  could  not  be  required  without  performance  of  the  other. 

In  Yates  v.  MeyneU  (c),  which  was  a  similar  case  to  Yates  v.  RaUston, 
Gibhsy  C.  J.,  gave  the  following  judgment.     "  Here,  also,  the  freight 
is  to  be  paid  on  the  delivery  of  the  goods.     In  all  these  cases  the 
difficulty  exists,  which  I  stated  in  the  first  of  them,  that  the  remainder 
<rf  the  freight  is  to  be  paid  by  bills,  to  bear  date  from  the  day  of 
the  delivery,  and  the  delivery  may  take  several  days.     But  for  the 
reasons  stated  in  the  first  of  them,  we  are  of  opinion,  in  all  these 
cases,  that  the  owner  of  goods  cannot  require  them  to  be  delivered 
without  satisfying  the  shipowner  for  the  freight  that  remains  due." 
.    From  these  cases,  and  particularly  that  of  Yaies  v.  JRailston,  it  has  . 
been  rather  hastily  assumed  that  Chief  Justice  Gibbs  was  disposed  i 
to  recede  from,  or  at  least  materially  qualify,  the  terms  of  his  judc- 
ment  in  the  c^  of  Ilutton  v.  Bragg.    From  the  judgment  of  Chief 
Justice  Dallas,  in   the  subsequent  case  of  Christie  v.  Letois  (d),  it 
distinctly  appears  that  there  is  no  ground  for  that  assumption.     In 
the  case  of  Yates  v.  Raihton,  the  charter-party  certainly  contained 
the  words  ^^ granted  and  let^^  the  ship  for  the  voyage  in  question;  j 
but  the  construction  of  those  words,  as  an  actual  ttemise  of  the  ship, 
*  would  have  been  inconsistent  with  other  stipulations  in  the  charter^ 


(6)  8  Tannt.  2d8.  <c)  8  Taunt.  302.  (d)  Post,  p.  218. 
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*  party,  which  clearly  showed  an  intention  that  the  possession  of  the 
ship  should  not  pass  to  the  charterer. 

In  the  next  case,  that  of  SaviUe  v.  Campion  (e),  it  was  covenanted 
by  charter-party  that  the  owner  should  take  on  board  his  ship  in 
London  all  such  goods  as  the  freighter  thought  fit  to  load,  and  should 
proceed  therewith  to  MadraSy  and  there,  after  delivering  her  outward 
cargo,  receive  from  the  freighter's  agents  a  homeward  cargo,  and 
deliver  the  same  in  London ;  freight  to  be  paid  at  so  much  per  ton 
on  the  registered  tonnage  of  the  ship — 500t  at  the  expiration  of  six 
months  from  the  date  of  the  charter-party,  a  moiety  of  the  remainder 
by  bills  at  two  months,  and  the  residue  by  bills  at  four  months,  to 
be  delivered  on  the  day  of  the  ship's  arrival  in  the  Thames ;  the 
ship  to  take  her  regular  turn  in  the  East  India  Docks.  It  was 
further  agreed  by  the  owner,  that  such  passengers  as  might  be  re- 
quired by  the  freighter  should  be  conveyed  in  the  ship,  and  that  all 
the  cabins,  except  one,  should  be  for  the  benefit  and  at  the  disposal 
of  the  freighter.  The  freighter  covenanted  to  send  goods  alongside 
the  ship,  and  to  receive  them  from  alon^ide;  and  there  was  a  special 
clause,  providing  that  the  freighter  might  appoint  a  person  to  go  out 
and  home  as  supercargo,  and  to  take  upon  himself  the  authority  of  the 
commander  in  the  stowage  of  the  cargo,  but  not  to  interfere  with  the 
duties  of  the  commander  in  any  other  manner,  without  his  leave. 

Lord  Tenterden,  delivering  the  judgment  of  the  Court  of  King's 
Bench,  said,  **  It  was  contended,  that  this  being  a  chartered  ship, 
the  charterer  was  to  be  considered  as  the  owner  for  the  voya^, 
according  1o  the  cases  of  Vallejo  r.  Wheeler  (f),  and  the  Trinity 
House  y.  Clark  (g)^  and  that,  consequently,  the  merchant  charterer, 
being  the  person  in  the  possession  of  the  ship,  was  also  the  person  in 

Eossession  of  the  goods  on  board  the  ship,  and  the  defendant,  who 
ad  thus  parted  with  the  possession  to  him,  could  not  by  law  have 
a  lien  upon  the  goods  of  which  he  never  in  law  had  the  possession : 
and  the  case  of  Mutton  and  Others  v.  Braag  was  referred  to  as  an 
authority  in  point  It  was  observed,  that  although  the  charter-jjarty 
in  this  case  aid  not  contain  any  terms  of  demise  or  letting  to  freight, 
as  the  instrument  in  the  case  of  Hutton  and  Others  v.  Bragg  was 
assumed  to  do,  yet  that  it  contained  matter  equivalent  to  «uch  words, 
as  a  lease  for  years  of  a  chattel  real  may  be  made  without  ex|)ress 
words  of  demise — any  words  plainly  showing  that  the  one  party  is  to 
give  up  to  the  other,  and  the  other  to  take  and  hold  possession  of  the 
land  for  a  definite  time,  being  sufficient  to  constitute  a  lease.  This 
latter  proposition  is  undoubtedly  true ;  but  upon  an  attentive  con- 
sideration of  the  charter-party,  in  the  present  case,  we  find  nothing 
either  in  its  language  or  in  its  object  which  imports  that  the  mer- 
1  chant  charterer  was  to  have  possession  of  the  ship.  The  whole  in- 
strument contains  matter  of  contract  and  covenant  only.  At  the 
making  of  the  contract  the  ship  was  under  the  government  of  Price^ 
*  the  master,  as  the  servant  and  agent  of  the  oefendant,  the  owner, 

{e)  2  B.  &  Aid.  503.    The  reader  is  roquested  to  refer  to  the  report;  the  charter- 
party,  which  contains  many  special  provisions^  is  too  long  for  msertion  here. 
(^)  Ante,  p.  33.  (s)  ^Mte,  p.  36. 
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*and  80  continued,  in  fact,  during  the  whole  voyage.  The  owner 
agrees  that  such  passengers  as  may  be  required  by  the  freighter  shall 
be  conveyed  in  the  ship ;  and  that  all  the  cabins,  except  one,  shall  be 
for  the  benefit  and  at  the  disposal  of  the  freighter.  The  freighter 
agrees  to  send  goods  alongside  the  ship,  and  to  receive  them  from 
alongside ;  and  %ere  is  a  special  clause,  providing  that  the  freighter 
may  appoint  a  person  to  go  out  and  home  as  supercargo,  and  to  take 
upon  mm  the  authority  of  the  conmiander  in  the  stowage  of  the 
cargo,  but  not  to  interfere  with  the  duties  of  the  commander  in  any 
other  manner  without  his  leave :  so  that  there  is  not  any  one  act  to 
be  done  on  board'  the  ship  by  the  freighter  or  his  agents,  except  the 
stowage  of  the  goods,  which  is  specially  provided  for.  And  this 
special  provision,  as  well  as  the  clause  relating  to  the  cabins,  would  be 
unnecessary,  if  it  had  been  intended  that  the  freighter  should  have 
possession  of  the  ship ;  because,  in  that  event,  he  might  stow  and 
place  goods  and  persons  as  and  where  he  himself  £ouId  choose, 
unless  restrained  by  some  special  contract  on  his  part  The  charter- 
party,  in  the  case  of  Hutton  v.  Bragg^  was  in  terms  of  letting  to  hire. 
This  does  not  distinctly  appear  by  the  report ;  but  a  copy  of  it  was 
produced,  and  it  was  aomitted  to  be  so  in  the  argument  of  the  present 
cause.  In  the  case  now  before  the  Court,  the  charter-party,  as  has 
been  before  observed,  contains  no  such  terms ;  nor  does  the  nature  of 
the  service  require  that  the  merchant  should  be  considered  temporary 
owner  in  any  question  between  him,  or  those  who  represent  him,  and 
the  defend^t  Upon  this  instrument^  therefore,  and  between  the 
parties  to  this  suity  we  think  the  defendant  had  the  possession  of  the 
ship  and  goods  for  the  voyage,  and  a  lien  on  the  goods  for  the  stipu- 
lated hire  of  the  ship,  there  being  nothii^  to  show  that  the  delivery 
of  the  goods  was  to  precede  the  payment  oi  that  hire  in  cash  and  bills, 
as  provided  bv  the  deed." 

The  case  of  Christie  and  Others  v.  Lewis  (A),  in  the  Common  Pleas, 
*was  the  next  case  on  this  point  The  owner,  Jby  charter-party,  qranted 
and  to  freight  2^^, 'and  the  merchant  took  and  to  freight  hirea^  the  ship 
for  the  voyage.  The  owner  covenanted  that  the  master  should  receive 
on  board  at  London  goods  to  be  sent  alongside  by  the  charterer, 
deliver  them  from  alongside  at  Newfoundland^  according  to  bills  of 
lading ;  there  receive  and  deliver  at  Vemerara  other  goods,  and  there, 
in  like  manner,  receive  other  goods  and  deliver  them  in  the  London 
Docks f  according  to  bills  of  lading ;  and  that  the  ship's  boats  should 
assist  in  loading  and  unloading,  so  as  the  exclusive  duties  and  opera- 
tions of  the  ship  should  not  be  thereby  impeded.  In  consideration 
•  whereof  the  charterer  covenanted  to  send  and  take  goods  from  alongside ^ 
and  to  pay  for  the  freight  and  hire  of  the  ship  for  the  voyage  2,600t, 
with  pnmage,  &c.,  one  quarter  part  thereof  on  delivery  of  goods  at 
Newfoundland,  by  good  bills  at  sixty  days'  sight  on  London,  ^d  the 
remainder  by  good  bills  at  two  months'  date  from  the  day  of  the  ship's 
*  report  inwards  at  the  port  of  London,     The  voyage  was  performed. 


(h)  2  B.  &B.  410;  5  Moore,  211. 
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*  and  goods  of  the  charterer,  and  also  ^oods  of  third  persons  brought 
from  JUemeraray  under  bills  of  lading,  Sie  latter  being  deliverable  to 
the  consimiees,  on  payment  of  certain  specified  freights  therein  men- 
tioned, which  freights  the  defendant  received.     No  bill  for  the  three 
quarters'  freight  per  charter-party  having  been  given  or  tendered  to 
him,  and  a  bill  for  one  quarter^riven  at  Newfoundland,  having  been 
dishonoured,  the  question  was.  Whether  the  aefendant  had  a  hen  on 
the  freight  received  by  him  under  the  bills  of  lading  from  the  con- 
signees for  the  amount  due  to  him  under  the  charter-party?    Lord 
Chief  Justice  Dallas  was  of  opinion  that  the  case  must  be  governed 
by  the  decision  in  Hutton  v.  Bragg,     "  I  know,"  said  he,  "  no  case, 
before  or  since,  repugnant  to  it — ^none  repugnant  in  decision — ^none  of 
necessity  inconsistent  in  point  of  principle — none,  in  point  of  analogy, 
the  other  way.     It  is  admitted,  and  indeed  it  is  self-evident,  that  a  smp 
may  be  let  to  hire  so  as  to  constitute  the  party  hiring  the  owner  for  the 
time,  provided  that  such  appears  upon  the  instrument  to  be  the  intent 
of  the  parties ;  and  this  may  be  done  by  apt  words  of  hiring  and  letting, 
or  by  necessary  construction.     It  is  said  that  the  mere  words  of  hiring 
and  letting  will  not  of  themselyes  invest  a  farty  with  the  possession  of 
the  ship,  if  all  the  provisions  of  the  instrument  qualify  and  restrain 
the  words,  and  show  that  the  hiring  and  letting  are  not  used  in  their 
ordinary  sense  and  signification ;  in  other  words,  that  the  construction 
must  be  on  the  whole  instrument ;  and  to  this  I  agree,  subject  to  this 
qualification — viz,^  that  if  the  separate  provisions  of  the  instrument 
would  be  manifestly  repugnant  to  giving  such  a  construction  to  the 
general  words,  they  ought  not  to  receive  it ;  but  if  there  be  no  direct 
repugnance,  then  the  general  words  being  emphatic  and  essential 
wonE,  and  words  applied  to  other  subjects  of  known  legal  operation, 
cannot  be  rejected,  out  must  operate  according  to  their  conunon,  and 
still  more  their  received  legal  import"    But  the  rest  of  the  Court  held, 
first,  that  notwithstanding  me  words  of  grant,  taking  the  whole  charter- 
party  into  consideration, .  the  possession  of  the  ship  did  not  pass  to  the 
freighter,  but  remained  in  tne  owner;  and  that  as  the  frmght  per 
charter-party  was  to  be  paid  by  him  in  good  bills  prior  to  the  delivery 
of  the  homeward  cargo,  he  had  a  lien  thereon  for  such  freight 
Secondly,  that  he  had  a  right  to  receive  the  freight  per  bills^of  lading 
from  the  consignees,  and  nad  a  like  lien  on  such  freighrwhen  so 
receiyed. 

This  question  of  lien  next  arose  in  the  case  of  Faith  y.  The  East 
India  Company  {%).  It  does  not  appear,  from  the  report,  that  the 
charter-party  contained  any  words  of  demise,  or  any  provisions  incon- 
sistent with  a  mere  contract  for  the  loan  and  use  of  the  ship  for  the 
carriage  of  goods.  Part  of  the  freight  was  also  to  be  paid  on  the  deli- 
very of  the  goods,  and  the  master  received  express  instructions  from 
the  owner  "  to  sign  all  bills  of  lading  with  the  clause  of  *  freight 
payable  as  per  charter-party.'"  The  Court  distinguished,  on  these 
grounds,  the  case  from  that  of  Hutton  y.  Bragg,  and  detenmned,  as  to 
*  so  much  of  the  goods  as  were  considered  to  belong  to  the  charterer, 

(0  4  Bam.  &  Aid.  630. 
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*  that  they  were  subject  to  the  Mesa  of  the  owner  to  the  full  extent  of  the 
freight  due  under  the  charter-party ;  and  that^  as  to  the  goods  of  sub- 
freighters, they  also  were  liable  to  the  owner  s  lien  to  the  extent  of  the 
fr^ht  due  upon  each  of  those  consignments. 

The  owner's  lien  for  freight  came  again  under  discussion  by  the 
Court  of  Gomm<m  Pleas  in  me  case  of  Uampian  v.  Colvin  {k\  on  the 
identical  charter-party  which  was  considered  in  the  before-cited  case 
of  Saville  t.  Campion.     This  case  was  determined,  after  the  decision 
of  Newberry  v.  Colvin,  in  the  Exchequer  Chamber,  had  been  affirmed 
in  the  House  of  Lords.     "  I  am  unable,"  said  Tijidaly  C.  J.,  "  to  come 
to  a  conclusion  different  from  that  at  which  the  Court  arrived  in  SaviUe 
V.  Campion,  Tate  v.  Afeek,  and  some  other  cases,  in  which  it  was  held, 
that  an  owner  retaining  the  possession  of  his  ship  has  a  lien  on  the 
cargo  for  the  hire  of  the  ship  under  the  charter-party.     It  has  been 
attempted  to  distingoish  this  case  in  two  particular;:  first,  that  this 
charter-party  does  not  leave  the  owner  in  possession  of  the  ship — and  if 
it  does  not,  he  can  have  no  such  possession  of  the  cargo  as  to  entitle  him 
to  a  lien  for  ike  hire  of  the  ship ;  further,  that  aocordmg  to  the  decisions, 
the  holder  has  only  been  held  entitled  to  enforce  his  lien  where  the 
payment  of  the  freight  for  the  ship  is  to  accompany  or  precede  tha 
delivery  of  the  goods.     With  respect  to  the  possession  of  the  ship,  the 
main  reliance  has  been  on  Newberry  v.  Colvin.    Let  us  see,  then, 
whether  this  case  is  distinguishable  from  Newberry  v.  Colvin.     I  think 
it  is  distinguishable  in  most  material  points:  this  is  the  case  of  an 
owner  in  possession  of  &e  ship,  who  covenants  by  his  captain  to 
carry  out  goods  to  their  destination,  and  to  bring  a  car^   home; 
the  ordinary  case  in  which  the  owner  has  a  lien  for  the  hire  of  the 
ship.     But  such  was  not  the  case  of  Newberry  v.  Colvin,  where  the 
owner  had  parted  with  the  possession  of  the  ship,  the  charterer  having 
taken  her  into  his  service,  and  agreed  to  pay  for  the  use  and  hire  of 
her  a  certain  fr^ht     We  have,  then,  to  see  here  whether  the  goods 
brought  home  were  to  be  delivered  before  the  payment  of  the  tonnage 
freight  stipulated  for  by  the  charter-party,  and  it  is  only  necessary  to 
look  at  the  terms  of  the  charter-party  to  see  that  such  is  not  the  case. 
Li  the  first  place,  the  freight  is  to  be  calculated  by  the  registered  ton- 
nage of  the  ship,  perfectly  independent  of  the  value  of  the  goods  that 
compose  the  cargo ;  in  the  next,  5002.  of  this  freight  is  to  be  paid  down 
at  tne  expiration  of  six  months  from  the  date  of  the  charter-party,  a 
moiety  of  the  remainder  by  bills  at  two  months  to  be  delivered  on  Ae 
day  of  the  ship^s  arrival  in  the  Thames,  and  the  residue  by  bills  at 
four  months,  to  be  delivered  the  same  day — that  is,  at  a  time  neces- 
sarilv  anterior  to  the  delivery  of  the  goods,  if  we  look  to  another  part 
of  the  charter-party,  which  provides  fliat  the  ship,  after  her  arrival  in 
the  Thames,  shall  take  her  regular  turn  in  the  East  India  Docks  for 
the  purpose  of  such  delivery.     Looking,  therefore,  to  the  intention  of 
the  parties,  it^is  clear  that  the  shipowner  meant  to  insist  on  the  delivery 
*  of  the  bills  before  the  delivery  of  the  cargo ;  so  that,  with  respect  to 


(*)  3  Biog.  N.  C.  17;  3  Scott,  338. 
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*  the  time  at  which  the  freight  was  payable,  there  is  no  difference 
between  this  and  the  j^eceding  cases." 

In  a  late  case  of  Belcher  v.  Capper,  the  decision  was  that  the  pos- 
session of  the  ship  had  passed  to  the  charterer,  and  that  the  owner  nad 
no  lien  for  the  stipulated  hire  (I). 

The  right  may  exist,  if  it  appears  from  the  instrument  in  any  wajr 
that  the  payment  is  to  be  made  in  cash  or  bills,  before  or  at  the  deli- 
very of  the  cargo ;  or,  even  if  it  does  not  appear  that  the  delivery  of 
the  cargo  is  to  precede  such  payment 

On  me  other  hand,  it  may  distinctly  appear  from  the  charter-party 
that  the  owner  has  been  content  to  trust  to  the  personal  responsibility 
of  the  merchant,  and  by  fixing  a  specific  term  of  payment,  before  or 
after  the  delivery,  to  waive  his  right  of  lien  (m). 

If  there  be  a  special  contract  fpr  a  particular  time  and  mode  of  pav- 
ment,  and  that  contract  is  inconsistent  with  the  right  to  retain  tne 
possession,  it  will  of  course  defeat  a  claim  to  exercise  such  right  (n). 
When  the  payment  is  to  be  made  by  bills,  the  right  of  retention  con- 
tinues until  they  are  given,  and  would,  it  is  conceived,  revive,  in  case 
of  their  dishonour,  before  tiie  shipowner  had  parted  with  the  goods  (o). 
But  where  the  payment  was  to  be  made  by  approved  bills,  and  the 
owner  objected  to  a  bill  delivered  to  him,  but  afterwards  negotiated  it, 
it  was  held  that  he  thereby  lost  the  benefit  of  his  objection,  and  his 
ri^t  to  retain  the  goods  (j>). 

The  master  being  turned  out  of  possession  upon  the  vessel's  being 
captured,  will  not  aeprive  him  of  nis  lien  for  freight  in  case  of  re- 
capture (qy 

The  cases  also  show  that  the  goods  of  the  charterer  may  be  detained, 
not  only  for  fireight  properly  so  called,  but  also  for  a  sum  agreed  to  be 
paid  for  the  use  and  hire  of  the  ship,  although  the  goods  of  others  laden 
on  Hie  ship  can  only  be  detained  for  the  sums  that  t£^^ay  have  agreed 
to  pay  the  charterer,  or  that  may  be  mentioned  in  the  bill  of  lading; 
ana  that  thelBankruptcy  of  the  charterer,  or  any  ajssignment  or  pledge 
*  made  by  him  of  his  goods,  does  not  deprive  the  owner  of  his  right  (r). 


(^  4  M.  AG.  362;  5  Soott'8  N.  R.  267. 
The  reader  is  referred  to  the  judgment  of 
Tindal,  C.  J.,  in  this  case  for  a  review  of  the 
previous  decisions  npon  the  question. 

(m)  Lucas  v.  Nodiells,  4  Bing.  729. 

(n)  Cowell  V,  Simpson,  16  Vesey,  276. 
Chase  o.  Westmore,  6  M.  A  S.  180.  Craw- 
shay  V.  Homfry,  per  Hokoyd,  J.,  4  B.  &  Aid. 
62.  Thompson  «.  Small^  1  C.  B.  828. 
Alsager  v,  St.  Katherine's  Dock  Company, 
14  M.  A  W.  794. 

(p)  Stevenson  v.  Blakelock,  1  M.  &  S.  636, 
ana  the  observations  of  Qibbs,  C.  J.,  in 
Hutton  V,  Brags,  2  Marsh.  389. 

(p)  Homca^  v.  Farran,  8  B.  &  A.  497. 

(a)  Ex  parte  Cheesman,  2  Eden,  181. 
**  His  beine  taken,"  said  Lcnxl  Norihington, 
"  and  by  that  means  out  of  possession,  can 
make  no  diffiarenoe.  The  owner  received  the 
ship  on  her  arrival  after  the  recapture  loco 
tnagittrii  and  as  trustee  for  the  master.    If 


he  had  voluntarily  quitted  possession  of 
the  ship,  that  would  indeed  have  made  a 
difference."  Bed  qwsre;  the  master's  right 
of  lien  is  the  ri^t  of  the  owner. 

(r)  Faith  v.  East  India  Company,  4  B.  & 
A.  680.  In  Thompson  v.  Trail,  2  C.  &  P., 
884,  Lord  Tenterden  is  reported  to  have 
decided,  that  a  master  of  a  ship  who  had- 
refused  to  re-deliver  soods  to  the  owner  of 
them,  on  the  ground  that  they  were  shipped 
for  a  particular  port  to  which  he  should  con- 
vey  tnem,  was  not  guilty  of  a  conversion. 
In  that  case  there  was  no  tender  of  the 
freight  which  had  beg^  to  be  earned,  or  of 
any  compensation  for  the  trouble  of  getting 
them  from  the  hold ;  it  was  a  aenercU  ship, 
and  the  master  had  signed  a  bill  of  lading  to 
a  different  person.  But  in  an  action  of 
trover  against  the  master  of  a  vessel  char- 
tered for  a  gross  sum  pavable  at  a  fatpxe 
time,  for  goods  which  mtd  been  sold  to  the 
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Where  it  appeared  that  the  goods  had  been  deposited^  m  pursuance 
of  an  act  of  Parliament,  in  the  JEaet  India  Docks,  or  the  warehouses  of 
the  East  India  Company,  and  notice  ^ven  to  detain  the  goods  or  their 
proceeds  for  the  ireight  by  which  the  lien  of  the  owner  was  preserved ; 
the  Comjpany  has  been,  under  such  circumstances,  considered  as  the 
a^nt  of  the  owner  for  this  purpose  («).  The  bankruptcy  of  the 
charterer,  or  any  assignment  or  pledge  made  by  him  of  his  goods,  does 
not  deprive  the  owner  of  his  right  of  lien  (t). 

*  4.  On  a  review  of  these  decisions  respecting  the  shipowner's  Hen 
for  freight,  it  is  impossible  not  to  regret  the  uncertainty  introduced,  by 
their  almost  irreconcilable  conflict,  into  the  construction  of  contracts  of 
charter-party.  The  Maritime  Law,  as  far  as  it  relates  to  the  owners 
and  masters  of  ships,  is  founded  upon  the  principle  that  the  master  is 
the  servant  of  the  owner.  As  such  servant,  the  master  is  entrusted 
with  authority  overTBe  property  in  his  charge  much  more  extensive 
than  that  which  the  lessee  of  a  vessel  for  a  voyage  or  a  term  could 
have  power  to  delegate.  In  our  law,  also,  he  possesses  the  same 
authority.  By  the  master's  contract  with  sub-frejghters  the  owner  of  a 
chartered  ship  is  bound ;  by  his  bottomry  BoncTtne  ship  itself^may  be 
pledged  to  an  extent  much  oeyond  the  interest  of  the  charterer ;  to  him 
IS  entrusted  the  certificate  of  registry  on  which  the  names  of  the  pro- 

f>rietors  and  the  incumbrances  on  their  propertv  in  the  ship  appear ;  for 
osses  occurring  through  his  misconduct,  ana  the  misconduct  of  the 
mariners  engaged  by*  him,  the  owners  are  responsible  to  the  extent  of  the 
value  otihe  ship  and  her  ireight ;  and  yet,  when  it  becomes  necessary  to 
enforce  the  ordinary  common-law  security  for  that  which  alone  makes 
a  ship  valuable  to  her  owner — the  freight  earned  by  her — ^by  dint  of 
subtle  distinctions  between  the  contract  of  locatio  rei  et  operarum  and 
the  contract  of  locatio  operisy  the  possession  of  the  master  is  made  out 
not  to  be  the  possession  of  the  owner.  There  seems,  indeed,  to  be 
litfTe  ground  mr  wonder,  that  in  most  of  the  cases  which  have  been 
determined  against  the  shipowner's  lien  for  freight,  and  against  his 
liability  for  the  acts  of  the  master,  learned  Judges  of  eminent  authority 
have  been  reluctant  to  acquiesce  in  the  decision. 

Except  in  the  case  of  a  simple  locatio  mfu)— the  lease  at  a  rent  of 
a  ship,  to  be  manned  and  navigated  by  the  lessee — every  object  which 
a  prudent  merchant  and  a  prudent  shipowner  can  be  supposed  to  con- 
template on  entering  into  a  contract  of^affreightment,  would  be  eflFected 
by  considering  the  master  to  be  the  servant  of  the  owner ;  a  relation 
between  them  which  may  well  consist  with  the  agency  of  the  master 
*  for  the  freighter,  in  his  dealings  with  third  parties.     The  Maritime 


charterer,  and  shipped  on  his  aoooimt,  by  the  Thompson  v.  Small,  1  Com.  B.  Rep.  328. 

plaintiff,  who  still  held  the  mate's  receipt  for  («)  Faith  v,  £!ast  India  Company,  4  B.  & 

them,  and  between  whom  and  the  charterer  A.  630. 

an  agreement  had  taken  place  to  rescind  the  {t)  Faith  o.  East  India  Company ;  Cam- 

contract  of  sale,  the  refosal  of  the  master  to  pion  9.  Colvin,  mpra;  and  Small  v.  if  oates, 

re-deliver  the  soods  on  demand,  and  offer  to  9  Bing.  574. 

pay  all  rea8onM>le  charges,  and  every  lawful  (m)  The  charter-parties  of  the  East  India 

cUum  the  owners  might  have  on  the  j;oods.  Company  appear  to  be  of  this  description. 

was  held  to  be  a  wrongful  conversion. —  See  p.  199. 
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*  Law  o{  France  is  founded,  like  our  own,  upon  the  doctrines  of  the  Civil 
Law ;  and  the  incidents  to  the  diflFerent  descriptions  of  the  contract  of 
hiring  are  not  overiooked  by  the  distinguished  jurists,  whose  works  in 
the  French  language  we  are  accustomed  to  consult  Potkier,  adverting, 
in  his  Treatise  on  Charter-parties,  to  the  locatio  rei  et  operarutn  and 
the  locatio  operisy  says,  that  the  diiference  between  them  is  purely 
speculative,  and  that  in  both  the  obligations  of  the  master  and  the  mer- 
chant are  the  same  (v).  The  contract  of  charter-party  to  which  the 
regulations  of  the  ordinance  of  Louis  the  Fourteenth  and  of  the  Code  de 
Commerce  apply,  is  a  contract  by  which  the  proprietor  of  a  ship  already 
manned  and  equipped  for  mercantile  adventure,  engages  to  employ  her 
in  the  service  of  the  freighter  in  the  same  way  that  the  proprietor  of 
a  coach  undertakes  to  carry  goods  or  passengers  from  place  to  place(«). 
The  services  of  the  master  and  mariners  are  contracted  for  and  let 
with  the  ship ;  but  they  do  not  cease  to  be  the  servants  of  the  owner, 
to  whom  all  the  rights,  and  among  them  the  right  of  retention  for  bis 
freight,  as  well  as  all  the  responsibilities  of  ownership,  attach. 

The  Courts  of  America  (y),  on  the  other  hand,  in  their  adoption  of 
our  refinements,  have  reaped  for  their  mercantile  communities  all  the 
uncertainty  attending  them;   and  there  and  here,   as  the  law  now 
stands,  it  will  be  uselul  for  the  shipowner  to  remember,  that  although 
\  the  exercise  of  his  right  of  lien  may  be  upheld  in  cases  of  doubtral 
;  *  construction,  an  express  contract  is  the  surest  and  strongest  ground 
I  -  upon  which  that  right  can  rest,  and  that  by  inserting  an  agreement 
respecting  it  in  the  cnarter^party,  the  parties  to  it  may  oetween  them- 
selves obviate  all  difficulty  upon  the  subject 

Thus,  where  it  was  expressly  "  agreed  and  understood  between  the 

parties  that  the  ownership  of  the  ship  should   remain  firmly  and  be 

fuUy  vested  in  the  owner,  and  that  he  should  at  all  times  during  the 

,   saia  intended  voyage  and  service  have  a  fiill  and  complete  lien  upon 

7\  the  lading  of  the  ship,  as  well  for  all  losses  and  damage  which  the 

/     said  owner  might  sustain  or  be  put  to  in  consequence  of  the  non-pay- 

•  ment  of  any  of  the  bills  to  be  given  for  freight,  as  for  all  arrears  of 


(f)  Charte-portie,  p.  1,  s.  5. 

\x)  Rogron,  Code  de  Commerce,  art. 
273. 

*  (y)  Thifl  highly  vexed  qtiestion,  and  so 
important  in  its  confeqnences  to  thedaim  of 
lien,  and  the  responsibilities  of  ownership, 
depends  on  the  inquiry,  whether  the  lender 
or  hirer  under  a  charter-party  be  the  owner 
of  the  ship  for  the  voyage.  It  is  a  dry 
matter-of-&ct  question,  who  by  the  charter- 
party  has  the  possession,  command,  and 
navigation  of  the  ship.  K  tiie  general  owner 
retains  the  same,  and  contracts  to  carry  a 
cargo  on  freight  for  the  voyage,  the  charter- 
party  is  a  mere  afi^'dghtment,  sounding  in 
covenant ;  and  the  freighter  is  not  clothed 
with  the  character  or  legal  responsibility  of 
ownership.  The  general  owner,  in  such  a 
case,  is  entitled  to  the  freight,  and  may 
sue  the  consignee  on  the  UUs  of  lading  in 


the  name  of  the  master;  or  he  may  enforce 
his  clidm  by  detaining  the  goods  nntal  pay- 
ment, the  law  giving  nim  a  lien  for  freight. 
But  where  the  frdghter  hires  the  poesesBioD, 
command*  and  navigation  of  the  snip  far  Uie 
voyage,  he  becomes  the  owner,  and  is  res- 
ponsmle  for  the  conduct  of  the  master  and 
mariners;  and  the  general  owner  has  no  lien 
for  the  freight,  because  he  is  not  the  carrier 
for  the  voyage.  This  is.  the  principle  de- 
clared and  acted  upon  in thegreatly  litigated 
and  ably  discussed  case  of  ChriBtie  o.  Lewis. 
And  it  is  the  principle  declared  by  the  Su- 
preme Court  of  the  United  States  in  Mar- 
cardier  V.  The  ChesapeakelnsuranceCompanv, 
and  Grade  v.  Pledmer,  and  followed  generally 
by  the  Courts  of  Justice  in  this  country. — 
Kenf  8  Com.  and  Mer.  Law ;  Edin.  edition, 
p.  185.  2  Brod  and  Bmg.  410.  8  Cnmdi'i 
Rep.  49.    8  Wheat  Rep.  605. 
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*  freight,  &C.,  and  should  have  full  power  and  authority  to  hold  and 
retain  the  sdd  goods  until  full  payment  of  all  such  losses,  charges, 
damages,  and  arrears  of  freight  paid  for  or  on  account  of  the  charterer, 
and  which  he  of  right  ought  to  bear  and  pay  according  to  the  true 
intent  of  the  charter-party," — the  Court  of  Common  Pleas  was  of  opinion 
that  it  was  unnecessary,  for  the  purpose  of  deciding  a  claim  of  lien  set 
up  by  the  shipowner,  to  consider  whether  the  possession  of  the  ship 

*  remained  in  him,  or  had  passed  to  the  charterer  {z). 

But  even  this  precaution  will  not  enable  the  master  to  assert  a  right 
of  lien  on  goods  for  any  greater  amount  of  freight  or  demurrage  than  I 
is  stipulated  by  the  bill  of  lading  which  he  has  signed,  or  by  such  1 
contract   between  the  charterer  and  the  shipowner  as  may   be  by  I 
words  of  refrence  incorporated  with  it  (zz). 


(s)  SmaU  o.  Moatdi,  9  Bins.  674. 

(«e)  AMe^  p.  207;   and  see  Smith  «.  Sieveking,  3  C.  L.  &  £.,  Q.  B.  1000. 
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CHAPTER    III. 

OF  DEMURRAGE ;    AND  HEREIN, 

{89,)  1.  What  U  if. 

2.  JTofc  to  he  eompnied. 

8.  CanttrvcHon  of  SHpulaHom  rotpoeHng  U, 

4  How  regulated  by  Usage,  im  the  absence  of  JEspreee  StipulaHons. 

5.  When  it  oeaeee, 

6.  Semarks  on  Cases  relating  to  it. 

1.  In  charter-parties,  dauses  are  usually  inserted  purporting  that  it  is 
covenanted  and  agreed  between  the  parties  that  a  specified  number  of 
days  shall  be  allowed  for  loading  and  unloading,  and  that  it  shall  be 
lawful  for  the  freighter  to  detain  the  vessel  for  those  purposes  b,  further 
specified  time  on  payment  of  a  daily  sum.  These  clauses  constitute  a 
contract  on  the  part  of  the  freighter  that  he  will  not  detain  the  ship  for 
those  purposes  beyond  the  two  designated  periods ;  and  if  he  does  so 
detain  her,  he  is  liable  to  an  action  on  the  contract  in  the  form  adapted 
to  the  nature  of  the  instrument  (a\ 

When  goods  are  shipped  on  ooard  a  general  ship,  words  are  also 
often  introduced  into  the  margin  of  the  bill  of  lading,  importing  that 
thejr  must  be  taken  out  of  the  ship  within  a  certain  time,  or  that  in 
default  a  certain  sum  per  diem  should  be  paid  for  every  day  afterwards. 
In  such  cases  it  has  been  decided,  that  the  person  claiming  and  receiv- 
mg  the  goods  under  the  bill  of  lading  is  answerable  for  this  payment 

*  The  freighter  in  the  former  case,  and  in  the  latter  the  person  who 
claims  and  receives  the  goods  under  the  bill  of  lading,  is.  liable  to  pay,  for 
every  day  beyond  the  time  agreed  upon,  the  sum  specified  in  the 
charter-party  or  bill  of  lading.  This  delay,  and  the  pavment  agreed 
upon  for  it,  are  called  demurrage ;  and,  although,  if  a  ship  be  impro- 
perly detained  by  the  freighter  or  consimiee  of  goods,  the  owner  may 
nave  a  special  action  for  the  damage  resulting  to  nim  from  such  deten- 
tion (b)y  demurrage  properly  so  called  arises  out  of  the  terms  of  some 
contract  thus  expressly  entered  into  between  the  shipowner  and 
freighter,  or  thus  stipulated  in  the  bill  of  lading  by  the  master  or 
owners,  and  adopted  {c)  and  assumed  by  the  consignee.  Accordingly, 
it  has  been  held,  that  the  master  of  a  ship  who  had  undertaken,  by  a 


(a)  Where  by  a  charter-party  seventy 
days  were  to  be  allowed  a  ship  which  was  to 
touch  and  take  in  goods  at  sevOTal  ports  fbr 
loading,  discharging,  and  reloading,  it  was 
held  that  the  word  reloadmg  limited  the 
discharge  to  a  time  before  reloading,  and 
that  therefore  the  limit  of  days  did  not  apply 
to  the  time  taken  np  in  onloading  at  the  end 
of  the  voyage.  Sweeting  t,  Darthez,  28  L.  J. 


C.  P.  131. 

(5)  See  Horn  v.  Benmisan,  9  C.  &  P.  709. 
See  also  the  observations  of  Lord  Abinger  in 
Kell  V.  Anderson,  11  M.  k  W.  486. 

(c)  Harman  ».  Qandolphi,  Holt's  N.  P. 
85,  and  Harman  v.  ClarK,  4  Campb.  161. 
As  to  where  the  indebitatus  ooont  may  be 
nsed,  see  Cropton  o.  Fickemell,  16  M.  k 
W.829. 
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*  bill  of  ladings  to  deliver  goods  to  the  consignee  '*  on  payment  of  / 
freight/  cannot  maintain  an  action  against  the  consignee  on  an  implied/  ^ 
contract  to  pay  demurrage  {d) ;  an  inconvenience  which  may  b^^ 
obviated  b^  the  insertion  of  words  in  the  margin  of  the  bdl  of 
ladings  notifying  that  it  is  a  condition  of  the  contract  to  carry  and  /*  ^  C  / 
deliver  the  goods,  that  the  consignee  shall  clear  them  in  a  certain 
number  of  days,  after  the  ship's  arrival,  or  pay  so  much  per  day  for 
demurrage.  The  acceptance  of  goods  imaer  a  bill  of  fading  con- 
taining words  of  reference,  e.g,y  ^^  against  payment  of  the  agreed 
freight  and  other  conditions  as  per  charter-party,  to  a  charter-party  by 
which  demurrage  is  payable,  will  be  evidence  from  which  a  jury  may 
imply  a  contract  by  the  consignee  to  pay  it,  but  not  if  the  demurrage  be 
claimed  for  detention  at  the  port  of  shipment  before  the  bill  of  lading  was 
signed  (e).  And  though  not  liable  for  demurrage,  properly  so  called, 
the  assignee  of  a  bill  of  lading,  "  freight  payable  as  per  charter-party," 
was  in  a  recent  case  held  liable  to  damages  for  the  ship's,  detention,  W 
reason  of  his  refusal  to  pay  freight  on  part  delivery  of  the  goods,  as 
stipulated  by  the  charter-party,  and  the  master's  refusal  to  deliver  the 
residue  C/).  The  nature  of  the  contract  between  the  consignee  or 
assignee  of  a  bill  of  lading  and  the  shi|)owner  is  so  clearly  explained  in 
this  case,  that  the  few  words  in  which  the  judgment  was  expressed, 
may  be  usefiiUy  inserted  here.  "  This,"  said  Lord  Campbell^  "  is  not 
an  action  for  demurrage — which  is  a  payment  accruing  due  under  a  con- 
tract ;  it  is  for  damages  accruing  due  in  consequence  of  detaining  the 
ship  contrary  to  the  contract  The  question,  therefore,  is,  whether 
there  has  been  such  a  contract?  I  think  there  has.  The  ddendant  is 
a  stranger  to  the  plaintiff  until  he  shows  the  bill  of  4ading,  and  demands 
the  go(^  from  the  master;  and  it  is  only  in  respect  of  this  new  con- 
tract diat  the  consignee  becomes  liable  to  pay  freight  or  demurrage. 
The  contract  is  entered  into  at  the  time  when  the  bill  of  lading  is  pre- 
sented to  the  master  of  ihe  ship,  and  he  say^s,  ^  I  will  deliver  on  the 
terms  of  the  bill  of  lading,'  and  thus  makes  himself  a  party  to  the  con-  ^ 
tract  If  no  mention  be  made  about  demurrage,  the  consignee  ^r 
assignee  of  the  bill  of  lading  cannot  be  rendered  liable  for  any  demand 
tdira  the  freight ;  but  by  accepting  the  mods  under  the  bill  of  lading, 
he  renders  himself  liable  to  pay  the  freij^t  on  the  terms  of  the  charter^ 
party,  and  will  pay  for  the  goods  on  the  same  terms  as  the  charterer,--' 
was  bound  to  pay  for  theoL  .  •  •  •  Here  the  defendants  have  entered 
into  a  contract  which  they  have  broken,  for  by  taking  the  bill  of 
lading  they  have  engaged  to  pay  freight  in  the  same  terms  as  the 
charterer;  but  this  they  have  not  done,  and  therefore  they  have 
detained  Ae  ship  unlawfully.  If  they  do  not  receive  the  cargo  within 
a  reasofiable  time  they  cause  a  detention,  of  which  damages  are  the 
natural  consequence." 

'*'  It  has  been  held  also  that  a  freighter  who  has  entered  into  a  contract 


(<Q  Evans  v.  Foster,   1  B.  &  Ad.  lia  (e)  We^|ener  «.  Smith,  15  C.  B.  285. 

BroondLer  v.  Soott,  4  Tannt.  1.    Jeswa  v^      Stmih  v,  Sievekinff»  4W.  R.  £xoh.,p.  25. 
Solly,  4  Tiiunt.  62.  (/)  MoUer  r.  Young,  8  W.  R.,  Q.  B.  421. 
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*  to  pay  demurra^e^  is  liable  for  it,  althoagb  the  bill  of  lading  had  been 
assigned  before  the  ship's  arrival,  and  the  master  had  parted  with  the 
goods  without  satisfaction  of  his  Hen  Qf), 

The  questions  which  arose  in  some  of  these  cases  may  probably  be 
of  less  frequent  recurrence,  for  by  a  recent  statute  it  is  now  enacted — 
That  every  cons^ee  of  goods  named  in  a  bill  of  lading,  and  every 
endorsee  of  a  bill  of  lading,  to  whom  the  properiy  in  the  goods  therein 
mentioned  shall  pass,  upon  or  by  reason  o/such  consignment  or  endorse^ 
ment,  shall  have  trans^rred  to  and  vested  in  him  all  rights  of  suit,  and 
be  subject  to  the  same  liabilities  in  respect  of  such  soo£,  as  if  the  con- 

*  tract  contained  in  the  bill  of  lading  nad  been  made  with  himself  (A). 
2.  The  word  "days,**  used  alone  in  a  clause  for  demurrage  for 

ijuilading  in  the  river  ThameSy  is  said  to  be  understood  of  working  days 
only,  and  not  to  comprehend  Sundays  or  holidays,  by  the  usage  among 
merchants  in  London  (t) ;  but  it  is  much  better  to  mention  working  or 
running  days  expressly,  according  to  the  intention  of  the  parties.  *  If 
there  be  no  usage  to  the  contrary,  and  no  express  exclusion  of  them, 
Sundays  will  be  computed  in  the  calculation  (£).  In  the  absence  of 
express  stipulation  on  the  subject,  they  are  to  be  reckoned  from  the 
time  of  the  ship's  arrival  at  the  usual  place  of  discharge  in  the  port,  and 
not  at  tlie  port,  although  for  the  purposes  of  navigation  some  of  her 
cargo  may  oe  discharged  at  the  entrance  (Z\  If  the  usual  place  of  dis- 
charge be  a  dock,  they  will  be  calculated  from  the  period  of  her  arrival 
in  the  dock,  and  not  of  her  coming  to  her  berth  (m).  And  where  a 
collier  which  reached  Gravesend  on  the  9th  of  March  was  detained 
there  by  the  harbour-master  until  the  20th,  when  she  received  an  order 
from  him  to  proceed  to  the  Pool — the  ordinary  place  of  discharge  for 
such  vessels — it  was  held  that  the  days  of  aemurrage  were  to  be 
reckoned  from  her  arrival  there  (n). 

It  is  competent,  however,  for  the  parties  to  the  contract  to  fix  a 
particular  place  for  the  discharge  of  the  cargo  other  than  the  usual 
place  of  discharge  at  the  destined  port,  or  to  provide,  with  a  view  to 
probable  contingencies,  that  the  vessel  shall  discharge  at  one  place 
or  another,  according  to  circumstances,  or  as  may  seem  best  in  the 
discretion  of  the  master :  in  the  former  case,  the  lay  days  will  of  course 
run  from  the  ship's  arrival  at  the  place  so  fixed  upon ;  in  the  latter, 
they  will  run  from  the  ship's  arrival  at  the  place  selected  by  the  master, 
in  me  exercise  of  the  discretion  entrusted  to  him,  although  some  part 
of  the  cargo  may  not  be  discharged  there. 

The  plaintiffs,  owners  of  the  ship  Lusitania  (o),  and  the  master, 
agreed  with  the  defendants  to  convey  a  cargo  to  OportOy  and  if  the 
master  should  think  it  possible  to  enter  the  port  without  risk  from  the 
batteries,  to  discharge  the  cargo  there ;  but  if  not,  the  master  bound 

*  himself  to  proceed  off  the  castle  of  the  Fozy  or  to  some  other  point  near 

(ff)  Harrison  v,  Spaeth,  23  L.  J.  155.  (n)   Eell   v.    Anderson,    10   M.    &   W. 

(A)  18  &  19  Vict.  c.  Ill,  8. 1.  498. 

(t)  Cochran  v.  Rethergh,  3  Esp.  Rep.  121.  (o)  Oihbons  v.  du  Baisson,  1  Bing.  N.  C. 

(A-)  Brown  o.  Johnson,  10  M.  &  W.  331.  283 ;  1  Scott,  133.    See  also  Bailey  v.  De 

(Q  Brereton  v.  Chapman,  7  Bing.  539.  la  Arroyare,  7  Ad.  &  EL  919,  and  Jackson 

(m)  Brown  v.  Johnson,  10  M.  &  W.  831.  v.  Galloway,  ante,  p.  171. 
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*  the  bar  where  the  vessel  could  lay  in  safety^  and  there  dischai^e  uito 
boats,  which  the  firei^hters  bound  themselves  to  send  alongside  the 
vessel ;  to  be  paid  freight  in  foil  for  the  voyage  the  sum  of  475Z. ;  or 
if  the  vessel  could  enter  OvortOy  discharge  and  reload  there,  then  in 
lieu  thereof,  the  sum  of  300l  Twenty-five  working  days  to  be  allowed 
the  said  merchants  for  unloading  the  cargo;  lay  days  to  ccHnmence 
when  the  ship  was  oflF  the  castle  of  the  Fozy  or  other  point  where  site 
woe  to  be  discharged;  continue  whilst  there,  cease  if  blown  off  the 
coast  by  stress  of  weather,  and  re*commence  when  again  at  anclior  at 
her  station ;  4JL  per  day  demurrage  for  every  day  over  and  above  the 
said  lay  days. 

The  ship  sailed  from  London  on  the  voyage  mentioned  in  the 
charter-party,  and  amved  off  the  harbour  of  Oporto  on  the  3rd  of 
June.  The  harbour  of  Oporto  is  about  two  or  three  miles  up  the 
river  Douro.  When  the  ship  so  arrived,  the  MiaueUtes  were  in 
possession  of  batteries  on  each  side  of  the  entrance  of  that  river,  and 
it  was  not  possible  for  her  to  enter  the  port  without  great  risk  and 
danger.  She  was  acc(»rdingly  brought  up  in  the  roads,  off  the  castle 
of  the  Foz,  just  beyond  the  range  of  the  Miguelite  batteries.  The 
ship  remained  at  andior  in  the  rosSs,  and  delivered  part  of  the  cai^o, 
from  time  to  time,  as  it  was  sent  for  by  the  consignee,  until  the  14th  of 
^u^rti^^,  when  strong  winds  and  squally  weather  obliged  the  captain  to 
slip  his  cable,  for  tne  preservation  of  the  ship.  He  brought  her  up 
again  to  the  same  anchorage  on  the  next  morning,  and  remained  there 
until  the  18th  o{  August,  yrheny  having  sustained  some  damage  £r(»n  the 
impact  of  another  ship,  he,  to  avoid  further  danger,  stood  out  to  sea^ 
with  about  one-eightn  of  her  cargo  undischarged.  The  gale  con- 
tinuing, the  Lusitama  could  not  return  to  her  former  anchorage  imtil 
the  25itio(  August  The  Miguelites  had  then  abandoned  the  batteries, 
and  the  river  was  opened,  but  there  was  not  sufficient  wind  and  tide  to 
enable  the  ship  to  cross  the  bar.  The  next  day,  the  Lusitama  went 
up  the  river,  and  came  to  anchor  in  the  harbour  of  Oporto,  where  the 
residue  of  the  cargo  was  delivered  to  the  order  of  the  consignee. 

On  these  facts  it  was  contended  for  the  defendants,  that  the  port  of 
discharge  was  Oporto,  and  that  the  lay  days  must  commence  &om  the 
time  of  lier  arrival  there.  The  plaintiffs  claimed  demurrage  from  the 
expiration  of  twenty-five  days  after  the  arrival  of  the  snip  off  the 
castle  of  the  Foz,  where,  as  they  urged,  she  was  substantially  dis- 
charged. '^  It  is  contended,"  said  Chief  Justice  Jvndal,  "  that  the 
vessel  waA  to  discharge  at  Oporto,  and  that  the  lay  days  mrere  not  to 
commence' till  she  was  at  the  place  of  discharge ;  but  they  are  not  so 
limited  by  the  language  of  the  charter-party,  for  they  are  to  commence 
at  the  castle  of  the  Foz,  or  other  point  where  the  vessel  is  to  be  dis" 
cfiarged — to  cease  if  the  vessel  be  blown  off  the  coast,  and  commence 

*  again  on  her  regaining  her  station." 

3.  When  a  ship  is  detained  beyond  the  time  thus  limited  and 
ascertained,  the  daily  rate  of  demurrage  mentioned  in  the  charter- 
party  or  bill  of  lading  will  in  general  be  the  measure  of  the  damages 
to  be  paid,  but  it  is  not  the  absolute  or  necessary  measure  ;*  more  or 
less  may  be  payable  as  justice  may  require,  regard  being  had  to  the 
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expense  and  loss  incurred  by  the  owner,  and  the  amount  must  be 
settled  by  a  jury  if  the  parties  cannot  agree  (o).  And  when  the 
time  is  thus  expressly  ascertained  and  limited  oy  the  terms  of  the 
contract,  the  merchant  will  be  liable  to  an  action  for  damages  if  the 
thing  be  not  done  within  the  time,  although  this  may  not  be  attri- 
butable to  any  fault  or  omission  on  his  part— /or  he  has  engaged  Aat 
it  shall  be  done.  If  the  merchant  is  the  author  of  the  delay  by  which 
expenses  are  occasioned,  those  expenses  will  fall  iipon  him  yq).  Many 
vessels  are  now  obliged  by  law  to  unlade  at  particular  docks  in  the 
river  Thames;  and  in  many  cases  the  law  allows  the  importer  to 
warehouse  his  goods  at  such  docks  for  a  certain  time,  under  security 
given  for  the  payment  of  the  import  duties,  instead  of  removing  them 
mto  his  own  custody,  and  discharging  the  duties  immediately ;  which 
is  often  a  matter  of  ^eat  convenience  to  the  importer,  and  has  become 
the  usual  practice,  it  has  sometimes  happened,  from  the  great  resort 
of  vessels  to  these  docks  at  particular  seasons,  that  considerable  delay 
has  taken  place  in  the  unloaoing,  especially  when  the  goods  are  to  be 
warehous^ ;  and  it  has  been  questioned  wnether  the  merchant  should 
answer  for  such  delay;  and  according  to  the  principle  above  laid 
down,  it  has  been  twice  held  that  he  must  answer  by  reason  of  the 
terms  of  his  contract.  On  two  occasions  some  stress  was  laid  on  the 
circumstance  of  warehousing  the  goods,  it  being  understood  that,  if 
the  importer  had  chosen  to  take  them  from  the  docks  immediately, 
the  delay  would  not  have  happened  (r).  On  another  occasion  this 
circumstance  does  not  seem  to  have  been  noticed  (s).  The  general  rule 
appears  to  be,  that  if  the  merchant  covenants  to  do  a  particular  act 
which  it  becomes  impracticable  for  him  to  do,  he  must  answer  for  liis 
default,  imless  the  act  be  or  become  contrary  to  the  laws  of  his 
coun^,  as  a  trading  with  an  enemy. 

*  Tue  case  of  Randall  v.  Lynch  (t)  is  a  leading  case  upon  this 
point  It  was  an  action  on  a  charter-parfy  for  a  voyage  to  Lan^ 
ceretto  and  back  to  London^  in  which  it  was  covenanted  that  the 
vessel,  after  taking  in  her  lading,  should  proceed  direct  to  the  port  of 
London,  and  upon  arrival  at  the  London  Docks,  and  after  regular 
report  at  the  Custom-house,  should  discharge  the  said  cargo,  and 
there  end  and  complete  the  voyage ;  that  forty  days  should  be  allowed 
for  unloading,  loading,  and  agam  imloading  the  cargo ;  and  that  the 
freighter  might  further  detain  the  vessel  at  his  option  for  ten  working 
days,  upon  paying  51.  per  day  demurrage.  The  breach  alleged  was, 
that  the  freighter  had  detained  the  vessel  in  the  London  Docks  for 
thirty-five  days  beyond  the  ten  days  last-mentioned.  The  defence 
was  in  a  narrative  of  the  circumstances  of  the  case.  It  appeared 
that  the  ship  arrived  from  Lanceretto  in  the  Londen  Docks  on  the 
10th  oi  August,  in  the  year  the  action  was  brought,  and  was  reported 
*  next  day  at  the  Custom-house.     The  forty  days  stipulated  m  the 


^ 


p)  Moonom  v.  Bell,  2  Campb.  616.  J.,  Sit.  at  Oiiildhall  after  Trin.  Term  180$» 

[q)  The  Angerona,  Marks,  1  Dods.  Aclm.  and  Lee  v.  Yates,  3  Taunt.  387. 

Bep.  382.  («)  Randall  v.  hyax^y  pott, 

(r)  Struck  o.  Tenant,  cor.  Mansfield,  Ch.  {t)  2  Campb.  356 ;  and  12  East,  179. 
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*  charter-party  for  unloading  the  outward  cargo,  and  loading  and 
unloading  the  homeward  cargo,  expired  on  the  22nd  of  ^u^^;  but 
on  account  of  the  crowded  state  of  the  do&ks,  her  discharge  could  not 
then  be  begun,  and  it  was  not  finally  completed  till  the  6th  of 
Octohevy  being  about  thirty-one  days  after  the  expiration  of  the  ten 
days  during  which  time  she  might  be  kept  on  demurrage  at  6L  per 
day.  Under  these  circumstances,  it  was  contended  by  the  counsel  for 
the  defendant  that  this  delay  was  not  in  any  degree  to  be  imputed 
to  him,  but  to  circumstances  over  which  he  had  no  control,  and, 
therefore,  that  he  could  not  be  liable  where  there  was  neither  wil- 
fulness nor  negligence.  But  Lord  Ellenhorotigh  held,  that  the  deten- 
tion of  the  ship,  arising  from  the  inability  of  the  London  Dock 
Company  to  discharge  ner,  was,  in  point  of  law,  imputable  to  the 
freighter ;  that  the  person  who  hii*es  a  vessel  must  be  considered  as  | 
detaining  her,  if  at  the  end  of  the  stipulated  time  he  does  not  restore  1 
her  to  the  owner.  "  He  is  responsible  for  all  the  various  vicissitudes 
which  may  prevent  him  from  so  doing.  While  the  goods  remained 
on  board  the  vessel  in  the  London  Docks,  it  was  impossible  for  the 
plaintiff  to  make  any  use  of  her ;  and  to  all  intents  and  purposes  she 
was  there  detained  by  the  defendant.  When  she  was  brought  into 
the  docks,  all  had  been  done  which  depended  upon  the  plaintiff,  and  the 
Dock  Company  were  the  defendant  s  agents  for  her  delivery.  The 
defendant 'was  as  much  responsible  for  a  delay  arising  from  the  want 
of  a  berth,  as  if  it  had  arisen  from  tempestuous  weather,  or  any  other 
cause." 

In  the  case  of  Leer  v.  Yates  (w),  a  general  ship  took  brandies  on 
board  imder  bills  of  lading  which  allowed  twenty  lay  days  for  the 
delivery  of  the  goods  in  London,  after  arrival,  and  stipulated  for  4t 
per  day  demurrage  afterwards.  Certain  of  the  consignees  choosing 
to  have  their  goo£  bonded,  the  vessel  could  not  make  her  delivery 
at  the  London  Docks  until  forty-six  days  after  the  twenty  days ;  and 
some  of  the  goods  which  were  undermost  could  not,  though  demanded, 
be  taken  out  till  the  upper  tiers  were  cleared.  The  Court  of  Common 
Pleas,  notwithstanding,  decided  that  each  of  these  consignees  was  liable, 
on  a  general  count  for  demurrage,  to  pay  the  4t  per  day  for  the  forty-six 
days.  Chief  Justice  Mansfield  said,  "  I  was  struck  with  the  argument 
that  it  was  not  the  fault  of  the  defendant,  but  the  fault  of  the  plaintiff 
himself  that  these  goods  could  not  be  got  out  until  other  goods  which 
lay  above  them  were  delivered.  But  it  is  not,  in  truth,  the  fault 
either  of  the  plaintiff  or  the  defendant  that  the  goods  could  not  be 
taken  out  There  can  only  be  so  many  goods  on  the  top  of  the  vessel 
as  the  proper  stowage  of  the  goods  will  allow — therefore,  all  the  others 
must  be  at  the  bottom  ;  and  as  this  is  a  general  ship,  and  thej^oods  do 
not  all  belong  to  the  same  consignee,  the  goods  of  some  of  tne  con- 
signees mustT^e  undermost.  If  this  argument  would  avail,  therefore, 
that  the  captain  was  not  entitled  to  demurrage  for  the  goods  which 
were  not  uppermost,  it  would  restrain  the  contract  for  demurrage  to 

*  the  few  persons  whose  goods  were  at  top;  but   that  construction 


(tt)  3  Taunt.  387, 
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*  would  be  contrary  to  the  positive  contract,  for  it  is  impossible  to  get 
out  of  the  words  of  this  bill  of  lading.'* 

A  general  ship  (a)  took  some  silks  on  board  to  carry  fix)m  Rotter- 
dam to  London  on  defendant's  account,  and  upon  the  margin  of  the 
bill  of  lading,  which  he  accepted,  was  written,  *^the  consignee  to 
clear  the  goods  in  fourteen  running  days  after  her  arrival  in  port, 
or  to  pay  4L  per  diem  for  demurrage."  The  defendant  applied  for 
and  was  ready  to  receive  his  goods  within  the  running  days,  but 
being  undermost  in  the  vessel,  the  delivery  thereof  could  not  be  made 
until  some  days  afterwards.  "The  consignee,"  said  Chief  Justice 
Gibbsy  "  by  taking  to  the  goods,  contracts  with  the  owners  of  the 
vessel  to  perform  the  terms  upon  which  they  have  undertaken  to 
convey  and  deliver  them.  Those  terms  are  expressed  in  the  bill  of 
lading,,  and  the  defendant,  by  claiming  and  receiving  the  silks  under 
the  bill  of  lading,  has  acceded  to  those  terms.  Each  consignee 
undertakes  to  clear  away  his  goods  in  a  certain  time ;  and,  although 
by  the  default  of  others  he  is  prevented  from  so  doing,  he  is  liable  to 
pay  demurrage  by  the  terms  of  the  contract,  unless  the  delay  be 

*  occasioned  by  the  fault  of  the  captain  or  his  crew." 

*^  The  mercnant,"  according  to  the  language  of  Lord  Ellenborough  {y\ 
*^  is  the  adventurer  who  chalks  out  the  voyage,  and  is  to  furnish  at 
all  events  the  subject-matter  out  of  which  the  freight  is  to  accrue." 
And  upon  this  principle  it  was  held,  that  a  merchant  who  had 
covenanted  to  furnish  a  cargo  at  Gibraltar  within  a  limited  time, 
but  was  prevented  from  doing  so  by  a  prohibition  of  intercourse  with 
the  shore  on  account  of  an  infectious  disease,  was  answerable  in 
damages  to  the  owner.  This  subject  will  be  more  fully  noticed  in  a 
followmg  chapter  (^r).  But  on  the  other  hand,  where,  by  the  terms  of 
the  contract,  the  merchant  was  to  be  allowed  the  usual  and  customary 
time  to  unload  the  vessel  at  her  port  of  discharge,  it  was  held  that 
he  was  not  answerable  for  a  delay  of  this  sort,  although  great  part  of 
it  was  owing  to  his  election  to  warehouse  and  bond  the  goods,  that 
appearing  to  be  the  usual  practice  with  regard  to  cargoes  of  the  like 
description  {a).  The  same  law  was  laid  down  with  respect  to  a  con- 
signee of  (joods  sent  in  a  general  ship  without  any  stipulation  on  this 
subject  in  the  bill  of  lading  (6). 

*  In  conformity  with  these  decisions,  it  has  been  determined,  that 

*  delays  in  loading  a  vessel  beyond  her  running  days,  occasioned  by 


(x)  Harman  o.  Qandolpbi,  Holt,  N.  P.  85. 
Bat  see  the  cases  of  Rogers  v.  Hanter,  2  C. 
&  P.  601 ;  Dobson  v.  Droop,  4  C.  &  P.  112. 
In  the  former,  Lord  Tenterden  held,  that  if 
the  merchant  be  prevented  from  discharging 
within  the  stipulated  running  days  by  reason 
of  other  gooos  bein^  placea  above  bis,  be 
mnat,  when  that  oDstruction  is  removed, 
discharge  with  reasonable  diligence — that  he 
was  not  entitled  at  all  events  to  the  same 
number  of  days  after  the  goods  can  be  got 
at  as  is  specified  in  the  contract,  but  to  a 
reasonable  time  to  be  determined  according 
to  the  circumstances.    In  the  latter  case, 


Lord  Tenterden  directed  the  jury  that  the 
defendant  (the  consignee)  was  not  liable  ibr 
demurrage  unless  he  suffered  the  goods  to 
remain  on  board  after  the  time  stipulated 
for,  when  he  might  have  got  them  sooner. 
And  see  a  more  full  report  of  Lord  Tenter- 
den's  observations  in  those  cases  at  pp.  231, 
232. 

(v)  Barker  v.  Hodgson,  8  M.  &  S.  267. 

{z)  On  the  Dissolution  of  Contracts, 
jpost, 

(a)  Bogers  v.  Forrester,  2  Campb.  483. 

{b)  Burmester  v,  Hodgson,  2  Campb.  488 ; 
pott,  228. 


[ 


CHAP,  m.]  0/ Demurrage.  227 

V*  frost  (c),  or  by  the  prohibition  of  a  foreign  government  to  export  the 
stipulated  cargo  {d\  or  by  Custom-house  regulations  or  restraints  (e)^ 
or  by  unlawfiu  seizure  of  some  part  of  the  cargo  by  Custom-house 
officers  (/),  are  misfortunes  and  casualties  wnich  fall  upon  the 
freighter  (g\  He  might  have  protected  himself  by  express  stipula- 
tion. He  mi^ht  have  limited  his  engagement  to  i)ay  demurrage  to 
cases  of  wilful  or  negligent  detention.  For  delays  occasioned  by  the 
wron^iU  act  of  others,  he  has  his  remedy  against  them ;  but  unless 
they  oe  caused  by  the  shipowner  himself^  the  freighter  or  consignee 
must  pay  demurrage  according  to  his  contract 

It  IS  no  answer  to  this  claim  for  the  consignee  to  allege  that  he 
did  not  receive  notice  of  the  arrival  of  the  ship  (A)  within  the  time 
stipulated  by  the  bill  of  lading  for  the  discharge  of  the  cargo^  for  it 
is  nis  duty  to  inquire  for  and  watch  the  ship's  arrival ;  or  that  he  did 
not  receive  the  bill  of  lading  in  time^  and  that  the  master  insisted  on  its 
being  produced^  or  on  an  mdemnity^  for  the  master  had  a  right  so  to 
insist  (i)  for  his  own  protection ; — but  if  the  delay  was  occasioned  bv 
the  refusal  of  the  owner  to  allow  the  ship  to  be  unloaded  (A),  or  by  his 
neglect^  or  even  inability^  from  unavoidable  accident,  to  obtain  the 
necessary  clearances  for  sailing  (which  it  is  his  duty  to  obtain),  then 
he,  and  not  the  freighter,  is  the  cause  of  the  delay,  and  must  bear  the 
loss  resulting  from  it(Z),  unless  indeed  he  omitted  to  apply  for  them 

*  at  the  request  of  the  freighter  or  consignee  (m). 

But  the  owner  has  no  claim  of  this  sort  for  a  delay  occasioned  by 
an  hostile  occupation  of  the  destined  port,  although,  after  such  delay, 
it  may  be  found  expedient  entirely  to  abandon  the  voyage,  and 
thereby  the  whole  employment  of  the  ship  becomes  unprofitable  (n). 

*  4.  For  the  eventual  hardship  or  unprofitableness  of  the  engage- 
ment into  which  the  merchant  or  freighter  has  entered,  he  has  nim- 
self  alone  to  blame;  the  law  in  all  these  cases  does  no  more  than 
enforce  the  performance  of  his  own  contract     He  might  have  bound 
himself  by  terms  less  stringent,  and  capable  of  a  more  liberal  inter-  I 
pretation  in  his  favour ;  or,  by  avoiding  all  express  stipulations  on  the  / 
subject,  he  might  have   allowed  the  law,   in   case   of   dispute,  to 
determine,  with  reference  to  the  course  of  the  particular  trade,  or  the 
usages  of  the  particular  port,  what  would,  under  all  the  circumstances  f 
of  the  case,  be  reasonable  and  just 

Thus,  where  in  a  charter-party  it  was  covenanted  that  the  freighter, 
the  defendant,  should  unload  tne  ship  within  the  ustwl  and  accus* 
iomed  time^  it  appeared  that  the  sliip  Margaret  entered  the  London 
Docks  with  her  homeward  cargo  on  the  25th  of  Attgust,  and  was 
reported  the  following  day;  on  the  31st  of  the  same  month,  her 
cargo,  consisting  of  wines,  was  bonded  by  the  defendant,  and  he  was 

*  ready  to  have  received  it,  if  it  could  have  been  unloaded,  but  on 

[c)  Barrett  v.  Dutton,  4  Campb.  383.  Harman  v,  Mant,  4  Campb.  234. 

[d)  Blight  V.  Page,  3  B.  &  P.  295.  (»)  Jesson  v.  SoUy,  4  Taunt.  52. 

[e)  HUl  V.  Idle,  4  Campb.  187.  ik)  Benson  v.  Blunt,  1  Gale  &  D.  44Q. 
f)  Bessy  «.  Evans,  4  Campb.  181.  It)  Barrett  v,  Dutton,  4  Csonpb.  338. 
A  Barker  v.  Hodgson,  8  M.  &  S.  267.              (m)  Fumell  v.  Thomas,  5  Bing.  188. 

{h)  Harman  v,  Clarke,  4  Campb.  159;  (»)  Liddard  v.  Lopez,  10  Eaat,  526. 
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*  account  of  the  crowded  state  of  the  London  Docks  at  this  time  the 
^  ship  could  not  get  a  berth  till  the  20th  of  October^  and  was  not  fiilly 

discharged  till  the  26th  of  that  month.      If  the  duties  had  been 
immediately  paid  upon  the  wines,  they  might  have  been  landed  in  a 
'  much  shorter  time ;  but  the  superintendent  of  the  London  Docks  said 
'  he  had  never,  since  the  bonding  system  was  introduced,  known  a  cargo 
of  wines  brought  by  a  ship  so   large  as  the  Margaret  landed  and 
delivered,  but  that  such  cargoes  had  always  been  bonded.     It  was 
contended  that  the  duties  ought  to  have  been  immediately  paid— that 
the  freighter  was  liable  for  the  detention  of  the  ship  beyond  the  time 
'  when  she  might  have  been  discharged ;  and  the  case  of  Randall  v. 
Lyndh  was  cited  as  an  authority  for  that  position.     But  Lord  Elkn- 
borotigh  saxdf  **In  that  case  a  specific  period  of  forty  days  had  been 
'  fixed  by  the  charter-party  for  loading  and  unloading  the  cargo.    The 
'  stipulation  in  the  present  case  is,  that  the  freighter  shall  be  allowed 
'  the  usual  and  customary  time  to  unload  the  ship  in  her  port  of  dis- 
charge.    The  question  therefore  is.  What  is  the  usual  and  customary 
'  time  for  a  ship  to  unload  a  cargo  of  wines  in  the  port  of  London  ? 
The  answer  seems  to  be,  when  the  ship  gets  a  berth  by  rotation,  and 
the  wines  can  be  discharged  into  the  bonded  warehouses.     The  wines 
might  have  been  landed  sooner  by  an  immediate   payment  of  the 
duties ;   but  since  the  bonding  system  was  introduced,  this  has  ceased 
to  be  the  usual  and  customary  mode  o/ unloading  a  cargo"  (o). 

Thus,  again,  in  the  case  of  Burmester  v.  Hodson  (p),  the  defendant 
was  the  consignee  of  a  cargo  of  brandy  from  Charente  to  London,  by 
the  ship  Athaliay  of  which  the  plaintiff  was  the  master.  The  bill  of 
lading  contained  no  stipulation  for  demurrage,  or  for  unloading  the 
brandy  in  any  specified  time.  The  ship  entered  the  London  Docks  on 
the  19th  of  August,  1809,  but  as  the  docks  were  extremely  crowded, 
'  and  the  brandy  was  to  be  bonded^  she  was  not  able  to  begin  to  unload 
imtil  the  11th  of  October,  and  did  not  discharge  the  whole  of  her  cargo 
until  the  19th  of  the  same  month,  making  a  period  of  sixty-three  days 
from  the  time  she  entered.  Evidence  was  given  of  an  invariable  prac- 
tice to  bond  cargoes,  and  that  when  the  docks  were  not  over-crowded, 
twenty  or  twenty-three  days  were  a  sufficient  space  of  time  for  unload- 
ing. The  plaintifl^  insisted  that  he  was  entitled  to  a  compensation  in 
the  nature  of  demurrage,  from  the  time  the  ship  might  have  been 
unloaded  till  she  was  completely  discharged. 

But  Mansfield,  C.  J.,  said,  "This  case  cannot  be  distinguished  from 
Rogers  v.  Forrester,  Here,  the  law  could  only  raise  an  implied  pro- 
mise to  do  what  was  there  stipulated  for  by  an  express  covenant — 
namely,  to  discharge  the  ship  in  the  usual  and  customary  time  for 
unloading  such  a  carga  That  has  been  rightly  held  to  be  the  time 
within  which  a  vessel  can  be  unloaded  in  her  turn  into  the  bonded 
warehouses.  Such  time  has  not  been  exceeded  by  the  defendant  If 
the  brandies  were  to  be  bonded,  they  could  not  be  unloaded  sooner; 
and  the  defendant  seems  to  have  been  as  anxious  to  receive  as  the 

*  plaintiff  was  to  deliver  them."  ^ 

-  -— 

(o)  Rogers  v,  Forrester,  2  Campb.  483.  (jp)  2  Campb.  488. 
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5.  The  payment  of  demurrage^  stipulated  to  be  made  while  a  ship  is 
yvaking  for  convoy ^  ceases  as  soon  as  the  convoy  is  ready  to  depart ; 
and  such  payment^  stipulated  to  be  made  while  a  ship  is  waiting  to. 
receive  a  cargo,  ceases  when  the  ship  is  fully  laden,  and  the  necessary 
clearances  are  obtained,  although  the  ship  may  in  either  case  happen, 
to  be  fiirther  detained  by  adverse  winds  or  tempestuous  weather,  or  by 
ice(j);  and  if  the  ship  has  once  set  sail  and  departed,  but  is  afterwards 
driven  back  into  port,  the  claim  of  demurrage  is  not  thereby  revived. 
This  appears  by  the  two  following  authorities : — 

First,  as  to  waiting  for  convoy.     Two  ships,  the  Swallow  galley  and 
the  Beak  galley,  were   hired   by  charter-party  for  a  voyage  from 
Leghorn  to  several  ports  in  the  Mediterranean,  and  from  thence  to 
London ;  and  it  was  stipulated,  that  after  I'eceiving  their  ca^  at  the 
ports  in  the  Mediterranean,  they  should  sail  directly  for  Gibraltar^ 
and  there  remain  until  some  convoy  should  then  next  present  from 
thence,  bound  either  for  Lisbon  or  England,  and  sail  with  such  convoy 
either  for  Lisbon  or  London ;  and  if  the  convoy  should  not  proceed 
directly  for  England,  should  remain  at  Lisbon  imtil   some   convoy 
should  present  from  thence  for  England,  and  then  sail  with  such 
eonvoy ;  and  if  the  convoy  should  not  go  into  the  Downs,  then  they 
should  wait  at  the  first  port  they  should  make  in  England  for  convoy 
from  thence  to  the  Downs;  and  the  merchants  covenanted  to  pay  in 
London  61.  per  day  for  the  Swallow,  and  71,  per  day  for  the  Beak,  for 
each  day  that  they  should  wait  for  convoy  at  Gibraltar,  Lisbon,  or 
elsewhere,  during  the  voyage,  above  the  space  of  twenty  days  in  the 
whole,  during  which  twenty  days  they  were  to  lie  at  the  charge  of  the 
conmianders.      The  ships   having  received  their  lading,  sailed   for 
Gibraltar,  and  arrived  there  on  the  11th  of  March,  1708.     On  the 
25th  of  September,  Sir  John  Leake  passed  by  Gibraltar,  but  refused  to 
take  them  under  his  convoy,  having  appointed  Captain  Moody  for  that 
purpose.     On  the  27th  of  September,  Captain  Moody  arrived  at  GihraU 
tar,  and  stayed  there  till  the  6th  of  October,  on  which  day  the  ships, 
after"*having  waited  one  hundred  and  forty-eight  days,  sailed  with  him 
for  Lisbon,  arriv^  there  with  him  on  the  16th  of  the  same  month,  and 
stayed  with  him  there  till  the  14th  of  November,  and  then  sailed  with 
him  for  England,  and  arrived  with  him  at  Falmouth  on  the  2nd  of 
December;  and  there  the  two  ships  waited  till  the  nth  of  JamuirVf 
when  Aey  sailed  from  thence,  and  joined  Captain  Moody  at  Plymouth, 
he  having  previously  left  'Falmouth,  and  put  into  Plymouth,  and  sailed 
with  him  to  the  JUowns,  and  ultimately  arrived  in  safety  at  London. 
Part  of  the  delay  of  the  two  ships  at  Falmouth,  and  of  Captain  Moody 
at  Plymouth,  was  occasioned  by  tempestuous  weather.     The  masters 
claimed  demurrage  for  the  whole  period  of  the  several  detentions  after 
the  first  twenty  days.     The  merchants  insisted  that  nothing  was  due 
for  the  time  tliey  waited  after  Captain  Moody  joined  them ;  and  indeed 
at  first  insisted,  that  they  ought  to  have  sailed  with  Sir  John  Leake, 
but  this  was  held  to  have  oeen  impossible.     The  Lord  Chancellor 
Cowper  declared,  that  demurrage  was  payable  both  during  the  time 

(g)  Soe  the  case  of  Pringle  r.  MoUctt,  G  M.  &  W.  802. 
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that  the  ships  waited  for  the  arrival  of  convoy,  and  during  the  time 
that  the  convoy  was  not  ready  to  sail — for  if  the  convoy  was  not  ready 
or  ahle  to  sail  at  any  time  when  the  ships  were  both  able  and  ready, 
the  staying  of  the  ships  for  the  convoy  was  the  same  thing  as  if  no 
convoy  was  near  at  liand ;  but  that  no  demurrage  ought  to  be  allowed 
while  the  ships  and  their  convoy  stayed  for  want  of  wind,  or  were 
detained  by  contrary  winds.  And  upon  this  principle  it  was  ulti- 
mately decided  by  the  Lord  Chancellor  (r),  and  afterwards  by  the 
House  of  Lords  upon  appeal  («),  that  demurrage  should  not  be  paid  for 
such  portion  of  the  detention  at  Falmouth  as  was  thought  properly 
attributable  to  the  weather,  but  that  it  should  be  paid  for  all  the  rest  of 
the  time  that  the  ships  had  waited  there,  and  for  the  whole  period  of 
their  stay  at  Lisbon  and  Gibraltar^  after  the  expiration  of  the  first 
twenty  days. 

Secondly,  as  to  waiting  for  a  cargo*  Jamieson  and  Co.y  merchants 
at  Leith,  naving  contracted  with  Atkins  and  Co,,  merchants  at  St 
Petershurghy  for  a  quantity  of  tallow,  which,  as  the  latter  represented, 
would  be  ready  for  deliverj-  in  the  beginning  of  August,  sent  the  ship 
BeU,  whereof  John  Lawrie  was  owner,  and  one  Anderson  master,  to 
Cronstadt,  under  the  following  letter  of  instructions  delivered  to  the 
master,  which  was  the  only  evidence  of  the  contract  between  the 
parties : — "  You  will,  on  your  arrival  at  St.  Petersburgh,  deliver  our 
enclosed  letter  to  Messrs.  Atkins,  E.  Rigail,  and  Co.,  to  whom  we 
address  your  ship  the  Bell.  They  will  ship  one  hundred  tons  of 
tallow,  and  get  you  what  deals  ana  battens  you  may  want  to  fill  up 
your  ship.  You  have  a  provisional  order  to  Messrs.  G.  Scougal  and 
Co.,  for  forty  tons  of  iron  to  Messrs.  S.  and  R.  Anderson ;  if  they  can- 
not ship  it  m  time,  you  may  apply  to  Messrs.  Hill,  Cazalett,  and  Co,, 
to  whom  you  have  a  letter;  failing  them,  you  may  make  inquiry 
through  the  factory,  and  if  you  can't  get  any,  you'll  directly  load 
without  it.  Observe,  you  must  get  clear  and  sail  before  the  first  of 
September,  N.  S.,  as  the  premiums  of  insurance  advance  greatly  after 
that  date.  About  this  we  wrote  particularly  to  Messrs.  Atkins, 
E.  Riaail,  and  Co.,  and  we  hope  they  will  attend  to  it  We  have  no 
objection  to  your  taking  any  goods  on  freight,  to  the  extent  of  fifty  or 
sixty  tons,  but  the  ship  must  not  be  detained  for  them ;  and  with 
respect  to  deals,  you  will  be  at  great  pains  in  wracking  them." 

The  ship  arrived  at  the  port  of  destination  on  the  22nd  of  July, 
1787,  and  the  master  applied  to  Atkins  and  Co.,  according  to  the 
instructions.  They  informed  him  that  the  tallow,  which  was  to  come 
by  water  from  the  interior  of  the  country,  could  not  be  expected  till 
towards  the  end  of  August  \  and,  in  fact,  on  account  of  the  dryness  of 
the  season,  which  retarded  the  inland  navigation,  it  did  not  arrive  at 
St.  Petersburgh  till  October,  and  was  not  shipped  till  near  the  end  of 
that  month.  The  master  made  a  protest  against  the  merchants  for  not 
loading  the  ship  by  the  1st  of  September,  but  waited  for  the  tallow  by 

(r)  LannoY  and  Another  v.  Worry  and      decree  made  in  the  House  of  Lords  was  in 
Another,  2  6ro.  P.  C.  60.  the  number  of  days  for  which  demurrage 

(<}  The  only  alteration  of  the  Chancellor's      should  be  paid  at  Falmouth. 
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the  directions  of  Atkins  and  Co. y  and,  as  it  seemed,  under  an  opinion 
that  he  was  bound  to  do  so.  The  lading  was  completed,  and  the  ship's 
clearances  obtained  on  the  28th  of  October,  and  the  ship,  having  waited 
a  few  days  for  a  wind,  sailed  out  of  the  mole  of  Cronstadty  but  soon 
meeting  with  adverse  winds  and  frost  was  forced  to  return  to  Cron" 
8tadty  and  was  there  frozen  up,  and  remained  until  the  11th  of  May. 
The  winter  began  earlier  than  usual.  Upon  the  arrival  of  the  ship 
and  delivery  of  the  cargo  at  L^thy  the  owner  claimed  of  Jamieson  and 
Co.  freight  at  the  usual  rate  for  the  voyage,  demurrage  from  the  1st 
of  September  till  the  11th  of  ilfoy,  and  an  indemnification  against  a 
claim  made  upon  him  by  another  merchant,  for  whom  he  had  shipped 
some  flax  soon  after  the  arrival  of  the  vessel  at  Cronstadty  for  damages 
occasioned  by  the  delay  in  bringing  the  flax  to  Leith. 

The  case  was  litigated  in  several  Courts  in  Scotlandy  and  was  at  last 
brought  by  appeal  to  the  British  House  of  Lords.  It  was  admitted,  on 
both  sides,  that  the  master  might  by  law  have  returned  empty,  or  have 
obtained  another  cargo  after  the  1st  of  September;  but  the  owner  of 
the  ship  contended,  £at  as  the  master  had  waited  at  the  request  of  the 
correspondents  of  Jamieson  and  Co.,  they  were  answerable  for  all  the 
damage  arising  from  that  day. 

The  House  of  Lords  decided  that  Jamieson  and  Co.  should  pay  only 
the  usual  freight,  and  a  compensation  in  the  nature  of  demurrage  for 
the  period  between  the  1st  of  September  and  the  29th  of  October  (t). 
This  decision  was  conformable  to  one  of  the  determinations  which  had 
taken  place  in  Scotland,  and  also  to  the  usage  of  trade,  as  represented 
by  several  merchants  in  London,  who  had  been  examined  in  tne  cause, 
and  who  deposed  that  the  claim  of  demurrage  ceased  as  soon  as  a  ship 
is  cleared  out  and  ready  for  sailing. 

By  a  charter-party,  the  owner  covenanted  that  the  ship  should  take 
a  cargo  at  a  port,  and  proceed  with  the  first  convoy  that  snould  sail  for 
JEngland  fourteen  working  days  after  she  was  ready  to  load ;  and  the 
merchant  covenanted  to  load  and  despatch  her  within  fourteen  days 
after  notice  that  she  was  ready  to  load,  with  liberty,  however,  to  detain 
her  fifteen  running  days  after  the  expiration  of  the  fourteen,  paying 
four  guineas  per  day  demurrage.  The  first  convoy  sailed  after  the 
fourteen  days  were  expired,  but  before  the  termination  of  the  addi- 
tional fifteen  days.  No  other  convoy  sailed  imtil  nearly  two  months 
after  the  first  Under  these  circumstances,  the  owner  sued  the  mer- 
chant for  the  demurrage,  and  also  for  compensation  for  the  detention 
of  the  vessel  beyond  the  fiifteen  days ;  but  it  was  held  that  the  mer- 
chant was  not  hable  for  the  latter,  and  that  the  parties  were  in  the 
same  condition  at  the  end  of  the  fifteen  days  as  they  would  otherwise 
have  been  in  at  the  end  of  the  fourteen  days  (w). 

*  6.  The  decisions  in  Randall  v.  Lynch,  Leer  v.  Yates,  and  the  cases 
which  followed  upon  them,  have  been  the  subject  of  much  doubt  and 
*  controversy  among  mei^chants  and  lawyers.     That  the  consignee  of 

{t)  Jamieson  and  Others  v.    Laurie,  dc-      2nd  edit, 
ddiedin  the  Hoiueof  LordSjlOihof  Novem-  («)  Connor  v,  Smythe,    5  Taunt.  654; 

ber,  1796.    Beported  6  Bro.  P.  C.  p.  472,      1  Mars.  276. 
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*  goods  brought  by  a  general  ship  should  be  liable  for  the  delay  of  those 
for  whose  dihgence  he  has  not  stipulated— over  whom  he  has  no  control 
— ^between  whom  and  himself  there  is  no  connexion  but  th#t  which  the 
contract  of  the  shipowner  with  them  has  created,  does  cerfeinly  appear 
a  case  of  peculiar  hardship.  Why  should  one  man  pay  for  the  neglect 
of  another  ?  Because,  it  is  answered,  he  has  contracted  to  do  so.  But 
the  question  is.  Whether  it  be  not  a  condition  of  the  contract  into 
which  he  has  entered,  to  clear  the  goods  within  the  time  specified  in  the 
charter-party  or  bill  of  lading,  that  the  master  should  be  ready  to 
deliver  them,  and  whether  that  condition  can  be  considered  as  per- 
formed, while  the  goods,  without  any  faidt  of  the  merchant,  contmue 
inaccessible  ? 

Lord  Tmterden^  on  one  occasion  (a?),  adverting  to  these  decisions, 
expressed  himself  as  follows : — "  I  have  great  difficulty  in  saying,  that 
when  the  consignee  has  had  no  opportunity  of  taking  his  goods  within 
the  time  stipulated,  he  is  bound  by  the  contract  to  pay  for  not  doing  so ; 
he  cannot^  I  think,  in  that  case,  be  said  to  detain  the  vessel.  On  the 
other  hand,  I  do  not  agree  to  the  proposition  on  the  part  of  the  defen- 
dant, that  he  has  necessarily  the  stipulated  time,  to  be  computed  from 
the  period  when  the  discharge  of  his  own  goods  can  be  commenced ; 
I  thmk,  after  that  period  he  must  use  reasonable  despatch.  The  true 
principle  seems  to  be  this :  If  the  goods  of  the  particular  consignee  are 
not  ready  for  discharge  at  the  time  of  the  ship's  arrival,  he  must  have 
a  reasonable  time  for  removing  them  after  they  are  so ;  if  in  such  a 
case,  using  reasonable  despatch,  he  cannot  clear  them  within  the 
stipulated  period  from  the  ship's  being  ready  to  discharge  her  cargo 
generally,  ne  will  not  be  liable  for  demurrage  till  the  expiration  of  such 
a  reasonable  time ;  but  when  it  is  expired,  ne  will  be  liable,  though  the 
stipulated  period,  if  computed  from  the  time  when  the  discharge  of  his 
own  goods  could  hare  commenced,  is  not  at  an  end." 

In  a  subsequent  case,  Lord  Tenterden  said,  ^*I  am  certainly  of 
opinion,  that  if  a  consignee  cannot  get  his  goods  because  some  other 
person's  goods  prevent  him,  he  is  not  liable  for  the  delay  of  the 
vessel  "(y)^ 

As,  however,  the  decisions  thus  questioned  are  still  referred  to  in 
the  works  of  writers  of  great  experience  (z)  for  the  rule  of  mercantile 
practice,  it  has  been  thought  advisable  to  submit  them  to  the  attention 

♦  of  the  reader. 

(x)  Rogers  v,  Hunter>  1  Mo.  &  M.  63.  on  the  Office  and  Practice  of  a  Notary  of 

ur)  DoDson  v.  Droop,  1  Mo.  &  M.  441.  EnffUmd^  and  on  the  Law  Merchant/'  by 

(^)  See  Hthilloch'B  Dictionary  of  Com-  Ridiard    Brooke,    Solictor    and    Notary: 

meroe,  tit.  Demurrage.  See  also  a  **  Treatise  Sacmders  and  Benning  (18d9)»  p.  162. 


CHAP.  IT.]        Contract  for  Conveyance  in  a  General  Ship.  233 


i 
\ 


CHAPTER    IV. 

of  the  coktract  for  conyetance  of  mbrchandibe  ik  a  qen£ral 

ship;  akd  herein^ 

{8s.)  1.  The  usual  Mode  of  entering  into  this  Contract, 

2.  Cf  BilU  of  Lading— their  Ibrtn,  Signature,  and  SffM. 

8.  To  whom  the  Master  and  Oumers  are  responsible  on  Bills  qf  LadMg,    CaseM  of 
Conditional  Oonsignment,  the  Condition  being  unperformed,  considered* 

4.  Cases  qf  Conditional  Consignment,  the  Condition  having  been  perfbrmed* 

5.  Of  the  effect  qf  Bills  of  Lading  transmitted  as  Secwrity  for  AdMmees,  or  to  tV 

demnffy  against  Acceptances, 

6.  Of  Actions  hg  Consignees,  being  onlg  Agents  of  the  Oumers  qf  Goods* 

7.  Remarks  on  Cases  cited, 

8.  Description  of  Goods  in  Bills  of  Lading. 

9.  Admiraltg  Oaues,     Consignors!*  or  Enemies*  property, 

1.  The  contract  for  the  conveyance  of  merchandise  in  a  general  ship^ 
is  that  by  which  the  master  and  owners  of  a  ship,  destined  on  a  par- 
ticular voyage,  engage  separatelv  with  various  merchants  unc(»mectod 
with  each  other,  to  convey  theur  respective  goods  to  the  place  of  the 
ship's  destination.  It  has  been  already  shown  (a)  that  this  contract, 
although  usually  made  personally  with  the  master,  and  not  with  the 
owners,  is  considered  in  law  to  be  made  with  them  also,  and  that  both 
he  and  they  are  separately  bound  to  the  performance  of  it 

When  a  ship  is  intended  to  be  thus  employed,  it  is  usual,  in  London 
and  other  places,  to  give  notice  of  the  intention,  by  printed  papers  and 
cards,  mentioning  the  name  and  destination  of  the  ship,  her  burthen, 
and  sometimes  her  force ;  and  sometimes  expressing  aLso  that  the  ship 
is  to  sail  with  convoy,  or  with  the  first  convoy  for  the  voyage,  or  other 
matters  relating  thereto.  At  a  trial  at  Nisi  Prius,  in  the  40  Geo.  3,  it 
was  said  by  the  jury,  that  among  merchants  this  expression  was  under* 
stood  to  be  an  assurance  or  warranty  to  the  merchant,  who  laded 
goods  in  pursuance  of  the  advertisement,  and  to  become  a  part  of  the 
contract  with  him,  although  not  afterwards  contained  in  the  bill  of 
lading  (6). 

This  dictum,  where  convoy  is  not  mentioned  in  the  bill  of  lading, 
must  be  considered  as  very  doubtful.  In  an  action  afterwards  brought 
by  a  person  who  had  shipped  goods  on  board  a  general  ship  for  Grenada, 
a^inst  the  owner,  for  having  sailed  without  convoy,  in  consequence  of 
which  he  had  lost  the  benefit  of  an  insurance  which  he  had  effected,  the 

(a)  Ante,  part  3,  ch.  2.  lading  contained  a  warranty  to  sail  with 

(A)  The  ca»e  here  referred  to  was  probably  convoy,  but  that  appears,  nom  the  obscr- 

the  case  of  Rinqnist  v.  IMtchell,  3  Evp.  64.  vations  of  Gibbs,  €h.  J.,  in  Sannderson  v. 

It  is  stated  in  the  report  that  the  bUls  of  Basher,  after  died,  to  be  an  error. 
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ship  having  been  captured  on  the  voyage^  it  appeared  at  the  trial  that 
the  ship  had  been  put  up  or  advertised  "  to  sail  with  convoy;'*  but  that 
the  bill  of  lading  made  no  mention  of  convoy — that  it  was,  in  fact, 
intended  that  the  ship  should  sail  with  convoy,  but  that  she  was  blown 
out  of  tibe  Downs  in  a  gale  of  wind,  and  the  master  then  intended  to  go 
into  Falmouth  to  wait  for  a  convoy,  but  being  prevented  from  doing  so 
by  the  appearance  of  a  French  privateer,  by  which  he  was  chased,  he 
made  sail  for  Grenada,  and  was  afterwards  taken. 

At  the  trial  the  defendant  obtained  a  verdict  The  CJourt  was  after- 
wards moved  to  grant  a  new  trial,  and  tlie  case  was  argued  at  some 
length.  A  new  trial  was  granted,  in  order  that  the  Court  might 
receive  further  information;  and  the  attention  of  the  counsel  was 
directed  to  the  following  points :  Whether  the  concise  expression,  "  to 
sail  with  convoy,"  meant  anything  more  than  that  toe  ship  was 
intended  to  sail  with  convoy,  or  could  be  construed  as  a  warranty  that 
the  ship  should  sail  with  convoy,  in  the  strict  sense  of  the  word 
warranty  ?  What  was  the  eflfect  of  the  bill  of  lading,  which  made  no 
mention  of  convoy  ?  What  was  the  effect  of  the  endeavours  used  by 
the  master  to  sail  with  convoy,  and  of  the  circumstances  by  which  he 
had  been  prevented  from  doing  so  ?  The  cause  was  not  taken  down  to 
a  second  trial  (c). 

In  a  subsequent  case,  before  Lord  Chief  Justice  Gribbs,  at  Nisi  Prius, 
where  the  bill  of  lading  expressed  that  the  ship  was  bound  for  London^ 
with  convoy,  that  very  learned  Judge  held  that  the  bill  of  lading 
amounted  to  an  undertaking  that  the  snip  should  sail  with  convoy  {(if). 
And  in  a  similar  case  that  occurred  before  Lord  Ellenhoroughy  at  Nisi 
Prius,  the  point  was  not  contested.  The  defendant,  however,  succeeded 
on  the  ground  that  his  not  sailing  with  the  convoy  ai*ose  from  the 
fault  of  the  shipper  («). 

Bjit  if  a  general  ship  be  advertised  for  a  particular  voyage,  if  that 
be  altered,  the  owner  is  bound  to  give  specific  notice  of  the  alteration 
to  all  persons  who  afterwards  ship  goods  on  board  the  vessel ;  and  he 
is  otherwise  answerable  for  the  loss  which  they  sustain,  by  supposing 
that  the  destination  of  the  vessel  remains  unaltered  (/). 

2.  When  goods  are  sent  on  board  the  ship,  the  master,  or  person 
on  board  acting  for  him,  usually  gives  a  receipt  for  them,  and  the 
master  afterwards  signs  and  delivers  to  the  merchant,  sometimes  two, 
and  sometimes  three,  parts  of  a  bill  of  lading,  of  which  the  merchant 
commonly  sends  one  or  two  to  his  agent,  factor,  or  other  person  to 
whom  the  goods  are  to  be  delivered  aX  the  place  of  destination ;  that 
is,  one  on  board  the  ship  with  the  goods,  another  by  the  post  or  other 
conveyance,  and  one  ne  retains  for  his  own  security:  the  master 
should  also  take  care  to  have  another  part  for  hjs  own  use.  The 
master  must  make  out  his  bill  of  lading  according  to  the  direction  of  the 
shipper  of  the  goods,  or  the  holder  of  the  receipt  given  on  the  shipment, 
for  uie  shipper  has  aright  to  name  the  consignee  to  be  mentioned  in  the 


SSnell  o.  Marryatt,  in  K.  B.  48  Geo.  3.  (e)  Magalhaens  «.  Biisher,  4  Campb.  54. 

Saundenon  o.  Biuher,  4  Campb.  54,  (f)  Per  Gibbe,  Ch.  J.,  in  Peel  o.  Price, 

in  note.  4  Campb.  243. 
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bill  of  lading,  even  although  it  may  not  be  expressed  in  die  receipt 
that  the  goods  are  shipped  for  his  account,  this  being  tacitly  under- 
stood ;  and  if  the  master  signs  a  bill  of  lading  for  delivery  to  another 
person,  and  delivers  accordingly,  he  may  be  answerable  to  the  shipper 
for  the  value  of  the  goods  (^). 

OLD  FORU  OF  A  BILL  OF  LADING. 

I.  W.  1  Shipped,  by  the  grace  of  God,  in  good  order,  W  A,  B. 
No.  1,  a  20.  J  merchant,  in  and  upon  the  good  ship  called  1S^Q  John  and 
JanCy  whereof  C  D.  is  master,  now  nding  at  anchor  in  the 
river  Tliamesy  and  bound  for  Barcelona^  m  Spainy  twenty 
bales,  containing  one  hundred  pieces  of  broad  cloth,  marked 
and  numbered  as  per  margin ;  and  are  to  be  delivered  in 
the  like  good  order  and  condition  at  Barcelona  aforesaid 
(the  dangers  of  the  seas  excepted),  unto  E.  F.^  merchant  there, 
or  to  his  assigns,  he  or  they  paying  for  the  said  goods 
per  piece  freight,  with  primage  and  average  accustomed. 
In  Witness  whereof,  the  master  or  purser  of  the  said  ship 
hath  affirmed  to  three  bills  of  lading  of  this  tenor  and  date, 
one  of  which  bills  being  accomplished,  the  other  two  to 
stand  void.  And  so  God  send  the  good  ship  to  her  destined 
port  in  safety. 

Dated  at  London,  the  day  of 

The  terms  of  this  exception  were  altered,  some  years  ago,  in 
consequence  of  an  alarm  taken  by  the  shipowners,  at  the  decision  of  a 
cause  that  will  be  mentioned  in  a  subsequent  chapter  (A);  and  of  late 
the  exception  is  usually  made  in  the  following  woros :  "  The  act  of 
Ghdy  the  Ktng*s  enemies^  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever,  excepted.^  But  in  the  case  of  ships  homeward  bound  from  the 
West  India  islands,  which  send  their  boats  to  fetch  the  cargo  ft^m  the 
shore,  there  is  introduced  a  saving  out  of  this  exception  **  of  risk  of 
boats,  so  far  as  ships  are  liable  thereto."  And  in  that  case  the  whole 
clause  is  as  follows :  "  The  act  of  God,  the  King*s  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation, 
of  whatever  nature  and  kind  soever,  save  risk  of  boats,  so  far  as  ships  are 
liable  thereto,  excepted.^  But  these  additional  words  are  probably 
redundant ;  they  do  not  make  the  owner  liable  for  a  loss  in  boats,  to 
which  he  would  not  be  liable  in  the  ship,  where  boats  are  customarily 
used  (i).  Other  clauses  may  be  introduced,  either  to  take  away  the 
responsibility  of  the  master  and  owners  in  cases  for  which  they  would 


Q/)  Craven  and  Another  v.  Ryder,  6 
Taunt.  433,  and  2  Marsh.  127. 

(h)  Smith  V,  Shepherd,  po$t,  ch.  5  of  this 
part,  sect.  1.  It- has  been  held  that  a  deten- 
tion and  seizure  under  fiscal  regnlations  at 
a  foreign  port  are  not  within  the  meaning 
of  this  eiioeption,  so  as  to  exonerate  the 
master  and  owners. — Spenoe  9.  Chadwick, 


9  L.  J.  Q.  B.  Where  a  vessel  was  secured 
while  unloading  in  a  dock  by  tackle  which 
broke,  and  she  canted  over,  and  her  cargo 
was  damaged,  it  was  held  that  this  loss  was 
within  the  exception. — Laurie  v«.  Douglas,  15 
M.&W.  716. 

(i)  See  the  case  of  Johnson  «.  Benson, 
4  B.  Moore,  90,  and  ch.  5  of  this  part. 
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otherwise  be  responsible,  or  to  give  to  them  or  to  the  shippers  an 
advantage  to  which  they  would  not  otherwise  be  entitled.  Instances 
of  thi3  kind,  providing  for  a  paymeht  in  the  nature  of  demurrage,  have 
been  alreadv  noticed  (k). 

In  the  above-mentioned  form  of  a  bill  of  lading  the  name  of  a 
consignee  is  mentioned,  but  sometimes  the  shipper  or  consignor  is 
himself  named  as  consignee,  and  the  engagement  is  expressly  to 
deliver  to  him  or  his  assigns;  and  sometimes  no  person  is  named 
as  consignee,  but  the  terms  of  the  instrument  are,  "  To  be  delivered^ 
^c.y  unto  order,  or  assigns^  which  words  are  gene- 

rally imderstood  to  import  an  engagement  on  the  part  of  the  master 
to  d.eliver  the  goods  to  the  person  to  whom  the  shipper  or  consignor 
shall  order  the  aelivery,  or  to  the  a3signee  of  such  person.  This  sub- 
ject will  be  further  considered  in  a  subsequent  chapter  (Z). 

*  The  bill  of  lading  is  the  written  acknowledgment  of  the  master 
n  that  he  has  received  the  goods  from  the  shipper,  to  be  conveyed  on 
the  terms  4;herein  expressed  to  their  destination,  and  there  delivered 
to  the  parties  by  him  designated.  The  master,  therefore,  should  be 
careful  not  to  sign  bills  of  lading  until  the  goods  are  actually  delivered 
to  him,  nor  to  permit  the  insertion  of  statements  in  the  bill  of  lading 
at  variance  with  the  fact  By  so  doing  he  may  involve  his  owners 
in  litigation,  and  become  respoiisible  to  uiem  and  to  other  parties. 

In  the  case  of  Howard  and  Others  v.  Tocher  {m)^  goods  were 
shipped  in  India  for  London,  on  account  of  Wylie.  The  bill  of 
lading  was  forwarded  to  him,  and  he  endorsed  it  over  for  value.  The 
goods  were  stated  in  the  bill  of  lading,  which  was  signed  by  the 
master,  to  be  *^  shipped  on  board  the  Bussorah  Merchant,  m  the  river 
Hooghly,  for  London,  by  IL  Charlion,  on  Wtflie*s  account  and  risk, 
unto  shipper's  order,  or  to  hi^  assigns,  he  or  they  paying  freight  for 
the  said  goods,  being  paid  in  Bengal,  with  primage  and  average 
accustomed."  The  freight  had,  in  fact,  not  been  paid  in  Bengal. 
The  captain  had  signed  the  bill  of  lading  in  that  country,  at  the 
desire  of  Charlton,  the  shipper,  and  on  the  understanding  that  he 
meant  to  pay  the  freight  before  the  ship  sailed,  but  which  he  had 
not  done.  The  Court  held,  that  the  owners  having  given  a  bill  of 
lading,  by  which  freight  appeared  to  have  been  paid  before  the  ship's 
departure  from  India,  were  estopped,  as  against  the  assignee  of  such 
bill,  from  claiming  freight  when  the  vessel  arrived;  and  Lord  Ten- 
terden  Bald,  "  that  the  captain  might  be  answerable  to  his  principals 
for  having  signed  an  instrument  which  contained  an  incorrect  state- 
ment ;  yet  that  third  persons,  who  took  the  bill  of  Ming  on  the  faith 
of  such  statement,  for  a  value  to  which  they  might  otherwise  have 
thought  it  inadequate,  ought  not  to  suffer  for  it" 

But  between  the  shipper  and  the  shipowner  the    bill  of  lading  is 
*  not  conclusive.     Thus,  in  an  action  against  the  owners  of  the  ship 

(k)  See  Harman  v,  Clarke  and  Others ;  Evans  c.  Foster,  1  B.  &  Ad.  118. 

Same  v,  Mant  and  Others,  4  Campb.  pp.  (Q  Chap.  10  of  this  part :  Of  Stoppage  in 

169  and  161 ;  Leer  v.  Tates,  3  Taunt.  887.  Transitu. 

And  see  ante,  p.  221 ;    Jesson  v.  Solly,  4  (m)  1  B.  &  Ad.  712 ;  and  post,  238. 
Tauiit.  52;  Brouncker  r.  Scott,  4  Taunt.  1; 
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*  Thameky  on  a  bill  of  lading,  signed  by  the  master  at  Sinaapore,  for 
eight  hundred  and  ninety  bags  of  pepper,  the  deckuratioa  aUeged 
that  eight  hundred  and  ninety  bags  were  shipped,  and  that  tome  of 
them  had  been  lost.  The  derence  was,  that  only  seren  Jmndred  and 
ninety  bags  were  in  fact  shipped,  and  that  the  captain  had  been 
induced  to  siga^the  bill  of  lading  for  eight  hundred  and  ninety,  by 
the  fraud  of  tne  plaintiff's  agent  at  Sincapore.  It  was  contended  for 
the  plainti£&,  that  the  bill  of  lading  was  conclusive,  and  estopped 
the  defendant,  who  was  owner  of  the  ship ;  but  Chief  Justice  Tindal 
said  he  was  c^  opinion,  that,  as  between  the  original  parties,  the  bill 
of  lading  was  merely  a  receipt,  liable  to  be  opened  by  the  evidence 
of  the  real  facts,  and  left  the  question  to  the  jury,  whether,  in  fact, 
eight  hundred  and  ninety  bags,  or  only  seven  hundred  and  ninety 
were  shipped  (n). 

Again, — the  plaintiff  in  aesumptit  declared,  that  the  defendants, 
WaUing  and  lyave^  were  owners  of  a  ship  called  the  Search^  and 
that,  in  consideration  that  the  plaintiff,  at  their  reauest,  shipped 
goods  on  board,  to  be  delivered  to  him  or  his  assigns,  the  defendants 
promised  to  deliver  them,  and  had  failed  to  do  so.  Nave  pleaded 
separately,  that  the  plaintiff  did  not  cause  the  goods  to  be  shipped  in 
and  upon  the  said  vessel.  On  the  trial,  the  plaintiff  produced  a  bill 
of  lading,  signed  by  the  captain  of  the  snip,  transmitted  to  the 
plaintiff  by  Watlinffy  which  stated  the  goods  to  be  shipped  by  Watlinffy 
to  be  delivered  to  the  plaintiff  or  hb  assigns.  It  was  also  proved  that 
the  plaintiff  held  the  bill  of  lading  for  value.  Evidence  was  offered 
at  the  trial,  on  the  part  of  the  defendant  Nave^  to  show  that,  although 
the  master  signed  tne  bill  of  lading  for  the  goods,  yet  they  yf&ce  never 
shipped  on  board  the  vessel,  as  therein  expressed ;  and  the  question 
for  the  consideration  of  the  Court  was.  Whether  the  defendant,  Nave, 
was  estopped  by  the  bill  of  lading  from  showing  that  fact?  '^The 
statement  in  the  declaration,''  said  Mr.  Justice  Littledaley  **  is,  that  the 
plaintiff  caused  the  goods  to  be  shipped,  whicn  is  put  in  issue  by  the 
second  plea.  How  does  the  plaintin  prove  his  allegation  ?  He  puts 
in  a  bill  of  lading,*which  certamly  appears  to  be  signed  by  the  master ; 
but  on  the  face  of  it  the  goods  are  shipped  by  Watling,  Then  the 
plaintiff  must  prove  Watling  to  be  his  agent ;  by  so  doing  he  supports 
the  allegation.  It  turns  out  that,  in  fact,  the  goods  were  not  shipped 
on  board  the  Search  at  all.  But  the  plaintiff  says  that  the  defendant. 
Nave,  is  estopped  from  showing  this,  by  the  bill  of  lading,  signed  by 
his  own  agent  How  is  he  estopped?  Watling  knew  the  fact,  and 
his  knowledge  is  the  plaintiff^s  knowledge.  The  plaintiff  knowing  the 
fact  by  WatUng,  his  agent,  how  is  the  defendant.  Nave,  estopp^  by 
what  Waiting  aoes  as  nis  agent?  Since,  therefore,  the  plamtiff,  as 
shipper,  is  cognizant  of  the  facts,  we  need  not  say  how  far,  on  the 

ireneral  question,  there  is  an  estoppel;  but,  in  my  opinion,  the  bill  of 
ading  is  not  conclusive  "  (o). 
The  decision  in  this  case  (Joes  not  extend  the  principle  on  which  the 

*  previous  case  of  Bates  v.  Todd  had  been  determined.     It  was  con- 

(n)  Bates  o.  Todd,  1  Hoo.  &  Rob.  106.        (o)  Berkely  «.  Watling,  7  Ad.  &  £1.  29. 
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*  ceded^  in  the  argument  for  the  defendant,  and  thou0:h  questioned,  not 
denied  by  the  Court,  that  if  the  statement  in  the  bill  of  lading  had 
altered  tne  situation  of  parties  (j?)— if,  for  instance,  as  in  the  case  of 
Howard  v.  Tucker,  it  had  induced  a  third  person  to  become  an  endorsee 
for  value  of  it,  the  shipowner  could  not,  against  such  endorsee, 
have  disputed  what  the  master  by  his  signature  had ,  affirmed.  This, 
however,  is  a  point  which  has  since  been  decided  otherwise  in  a  case 
referred  to,  a  few  lines  down.  Such  a  bill  of  lading  ought  not  to  exist ; 
Mr.  Justice  Buller,  in  the  case  of  Lickbarrow  v.  Mason,  su^ested  that 
the  holder  of  it  might  have  an  action  against  the  master  who  had 
signed  it  for  a  &aud  (a). 

Where  a  bill  of  laoing,  signed  bj  the  master  in  the  usual  form,  but 
for  goods  which  were  never  received  on  board,  had  been  deposited, 
according  to  the  custom  of  merchants,  with  the  plaintiffs,  by  the  parties 
to  whom  the  master  had  delivered  it,  as  a  security  for  advances  from 
the  plaintiffs  to  them,  and  had  been  endorsed  by  them  to  the  plaintifls, 
together  with  a  bill  of  exchange  drawn  by  them,  and  afterwards  dis- 
honoured, owing  to  the  non-delivery  of  the  goods  mentioned  in  the  bill 
of  lading,  it  was  held,  that  the  plaintiffs  could  not  recover,  in  an  action 
on  the  case  against  the  owners  of  the  ship,  the  amount  for  which  the 
bill  of  lading,  if  true,  would  have  been  good  security  (r);  and  a  second 
bill  of  lading,  for  the  same  goods,  will  not  be  binding  on  the  owner  («). 
As  respects  the  master,  however,  it  is  now  expressly  enacted,  "  That 
every  bill  of  lading  in  the  hands  of  a  consignee  or  endorsee,  for 
valuable  consideration,  representing  goods  to  have  been  shipped  on 
board  a  vessel,  shall  be  conclusive  evidence  of  such  shipment  as  against 
the  master  or  other  person  signing  the  same,  notwithstanding  that  such 
goods,  or  some  part  thereof,  may  not  have  been  so  shipped,  unless  such 
holder  of  the  bill  of  lading  shall  have  had  actual  notice,  at  the  time  of 
receiving  the  same,  that  me  goods  had  not  been  in  fact  laden  on  board ; 
and  provided,  that  the  master  or  other  person  so  signing  may  exonerate 
himself  in  respect  of  such  misrepresentation,  by  showing  that  it  was 
caused  without  any  default  on  his  part,  and  wholly  by  the  fraud  of 
the  shipper  or  of  the  holder,  or  some  person  under  whom  the  holder 
claims  (t). 

«3.  There  is  often  some  difficulty  in  deciding  to  whom  the  master 
and  owners  are  responsible  on  their  contract  evidenced  by  the  bill  of 
lading,  and  whether  actions  for  loss  and  injury,  occasioned  by  their 
negligence  or  misconduct,  should  be  brought  by  the  consignor  or  con- 
signee. No  rule  of  general  application  can  be  laid  down  for  the 
solution  of  this  difficulty ;  but  it  will  always  be  important  to  consider 
in  whom  the  right  of  property,  and  sometimes  in  whom  the  right  of 
possession,  was  vested,  at  the  time  of  the  breach  of  contract,  or  n^lect 
of  duty  which  is  complained  of. 

Where  goods  are  sent  by  a  vendor  to  a  vendee,  under  a  binding 

*  contract  of  sale,  the  delivery  of  them  to  a  carrier  is  a  delivery  to 

{p)  See  the  judgment  in  the  case  of  Pick-  &  W.  Law  Digest,  December  1,  1850,  to 

arfl  V,  Sears,  6  A.  £  E.  474.  June  L,  1851. 

(q)  See  Gadsden  v,  M'Lean,  9  C.  B.  283.  (*)  Hubhersty  v.  Ward,  20  L.  T.  278. 

(r)  Grant  v,  Norway,  10  C.  B.  615.    E.  (t)  18  &  19  Vict  c.  Ill,  s.  3. 
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*  the  vendee,  whose  agent  the  carrier  becomes,  and  he  is  the  person  to 
sne  the  carrier  for  the  Toss  of  them  (u).  If,  having  bought  them,  he  has 
also  paid  for  them,  or  performed  the  conditions  of  their  sale,  the  delivery 
to  the  carrier  gives  him  a  right  of  possession  (x),  Dcdivery  to  the 
master  of  a  ship  would  have  the  same  effect  were  it  not  for  the  express 
contract  in  the  bill  of  lading,  which  is  at  once  the  evidence  of  the 
master's  having  received  the  goods  of  the  shipper,  of  his  title,  or  the  title 
of  the  assignee  of  the  bill  of  lading,  or  the  consignee  named  in  it,  and 
in  whose  hands  it  is  to  claim  them  from  the  master,  and  of  the  terms 
on  which  he,  for  himself  and  for  the  shipowner,  has  contracted  to 
carry  and  deliver  them. 

Groods  may  be  shipped  to  the  order,  and  ^*  on  account  and  risk  '*  of 
the  consignee  as  purcnaser,  and  yet  his  right  to  the  possession  of  them 
be  incomplete,  it  commonly  happens  that  goods  are  not  paid  for^ 
before  or  at  the  time  of  their  shipment,  but  by  bills  of  exchange  drawn 
for  their  amount  on  the  consignee,  or  on  other  parties.  Between  the 
consignor  and  consignee,  the  agreement  or  understanding  may  be,  that 
the  property  in  the  goods  shall  not  vest  in  the  latter  until  such  bills  are 
accepted.  When  this  is  the  case,  the  master  will  generally  be  required 
to  sign  bills  of  lading,  to  deliver  the  goods  to  the  orders  of  the  shipper, 
by  whom  one  part,  unendorsed,  will  be  forwarded  to  the  consignee,  to 
notify  tlie  shipment,  and  another  part,  endorsed,  to  the  agent  of  the 
consignor,  to  be  delivered  to  the  consignee  when  the  condition  of  the 
consignment  has  been  performed,  by  the  acceptance  of  the  bills  of 
exchange  (x). 

A  vessel  was  chartered  by  one  Berkelv,  for  com  purchased  in  and 
to  be  shipped  from  Russia.  The  bills  of  lading  were  made  for  deli- 
very to  the  shippet^s  own  order;  an  unendorsed  part  was  transmitted  to 

*  Berhely,  and  an  endorsed  part  to  an  agent  of  the  shippers  in  London, 


(«)  Dawes  o.  Peck,  8  T.  B.  880;  Dattou 
V.  SoIomoDflon,  8  B.  &  P.  584;  Cootf  v, 
Chaplin,  3  Q.  B.  483 ;  Donlop  9.  Lambert, 
6  CL  &F. 600;  Brown  o. Hodgson,  2  Campb. 
86;  Coleman  o.  Lambert,  5  M.  &  W.  502. 
But  i^  by  the  terms  of  dealing  between  the 
oonngDor  and  consignee,  the  ktter  is  not  to 
acquire  a  property  in  the  goods,  and  they 
are  to  remain  at  the  risk  oi  the  oonsiffnor 
nntil  actual  delivery  (Freeman  v.  Birdi,  1 
Ney.  k  Man.  Rep.  420) ;  or  if  the  consignee 
procured  the  goods  to  be  consigned  to  nim 
by  fimod,  so  that  no  property  in  them  passed 
to  him,  the  consignor  may  sue. — Stephenson 
V,  Hart,  4  Bing.  476;  Duff  v.  Budd,  3  B.  & 
B.  177 ;  Freeman  v.  Birch,  1  Nev.  &  Man. 
420.  So  if  the  goods  were  sent  merely  for 
approval,  Swain  t>.  Shepherd,  Moo.  k  Rob. 
224;  or  the  carrier  has  contractod  to  be 
liable  to  the  consignor,  in  oomnderation  of 
the  carriage,  Moore  v.  Wilson,  1  T.  R.  659. 
But  see  Haines  v.  Wood,  Bui.  N.  P.  36.  In 
the  case  of  Fragano  v.  Long,  4  B.  &  C.  219, 
the  plaintiff^  resident  at  Naples,  ordered 
ffoods  at  Birmingham,  to  be  despatched  on 
insurance  being  effected ;  terms  to  be  three 
months'  credit  ttom  the  time  of  arrivaL    An 


insurance  was  effected  on  them,  in  which  the 
interest  was  stated  to  be  in  the  plaintiff. 
The  goods  were  sent  to  the  shipping  agent 
of  the  manufiicturer  at  Liverpool,  and  by 
him  delivered  on  the  quay  to  the  mate  of 
a  vessel  bound  to  Naples.  Before  they  were 
actually  put  on  board,  they,  by  some  aoci«> 
dent,  fell  into  the  water  and  were  lost.  In 
an  action  of  assumpsit  against  the  owner  of 
the  vessel  for  negligence  in  shipping  the 
goods,  it  was  contended,  that  no  bill  of  lading, 
making  the  goods  deliverable  to  the  plaintm 
having  been  signed,  and  the  period  <^  credit 
being  three  months  after  tueir  arrival  at 
Naples,  no  property  had  vested  in  the  plaintiff. 
It  was  held,  however,  that  the  property  had 
vested  in  him,  when  the  gooas  were  dee- 
patched  from  Birmingham ;  that,  lUthough 
the  goods  should  not  arrive  at  Naples,  he 
would  still  be  bound  to  pay  fbr  them  in  a 
reasonable  time,  and  that  he  might,  there- 
fore, maintain  an  actipn  for  ii\jury  done  to 
them  Iw  the  negligence  of  the  shipowner. 

(x)  Blozam  v,  Sanders,  4  B.  £  a  941; 
Wilmshurst  o.  Bowker,  5  Bing.  N.  C.  541 ; 
7Scott,561;  2 M.& 0.792;  Wait o. Baker, 
2Exch.l;  andKeyo.Cote8worth,7Exch.595. 
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*  who  was  to  hand  it  over  to  JBerkely,  on  his  giving  security  by 
bills  for  the  price.     Berkely  refused  to  give  the  required    security, 
whereupon  llie  agent  of  me  shippers  claimed  the  goods  on  their 
arrival^  but  tiie  master  delivered  them  tO;  Berkely^  on   his  assurance 
that  he  was  entitled^  as  purchaser,  and  that  the  goods  were  shipped 
on  his  account  and  to  his  order.      An  action  was  brought  by  the 
shippers  against  the  owners  of  the  vessel,  founded  on  the  bin  of  lading, 
for  not  dehvering  pursuant  thereto :  and  it  was  admitted  on  the  trial 
and  argument^  that  even  if  Berkely  had  established  his  right,  there 
must  have  been  a  verdict  against  the  defendants,  with  nominal  damaaes 
for  the  breach  of  their  contract  (y).     "  The  complaint,"  said  Lord  Ten-- 
terden,  ^^  against  the  defendants  is,  that  instead  of  delivering  the  goods 
to  the  plainti£Gs'  orders^  they  delivered  them  at  another  place,  and  to  a 
person  who  had  not  the  plaintiffs'  orders.     This  was  a  breach  of  the 
contract,  for  which  the  plaintiffs  might  undoubtedly  maintain  an  action 
against  the  shipowners.     But  they  defend  themselves  under  Berkely, 
and  say  that  he  had  a  right  to  receive  the  goods ;  for  the  property  had 
vested  in  him,  and,  therefore,  the  plaintiffs  are  not  entitled  to  more 
than  nominal  damages.     Let  us  see  how  that  is.     The  wheat  had  been 
purchased  on  his  order,  which  he  revok^d.     By  the  original  terms  of 
the  contract  it  was  to  be  sent  to  London,  and  bills  were  to  be  drawn 
upon  Harris  and  Co.  for  the  amount.     Berkely  directed  them  not  to 
accept  the  bills  drawn  on  them,  and  they  were  not  accepted.    He  could 
have  no  right  to  the  goods  unless  he  allowed  Harris  and  Co.  to  accept 
the  bills,  for  that  was  part  of  the  bargain.  It  was  impossible,  therefore, 
to  say  that  the  property  vested  in  berkely,  and  the  defendants  were 
not  justified  in  delivering  the  wheat  to  him."    Mr.  Justice  J.  Parke 
added,  "  The  question  in  this  case  is.  Whether  the  property  in  the 
goods  shipped  ever  vested  in  Berkely  at  all  ?    That  depends  entirely 
on  the  intention  of  the  consignors.     It  is  said  that  the  plaintiffs,  by 
the  very  act  of  shipping  the  wheat,  in  pursuance  of  BerkeWs  order, 
irrevocably  appropriatea  the  property  in  it  to  him.     I  think  tnat  is  not 
the  effect  of  their  conduct,  for,  looking  to  the  letter  of  the  26th  of 
August,  it  manifestly  appears  that  they  intended  that  the  property 
should  not  vest  in  Berkely,  unless  the  bills  were  accepted.    They  stated 
in  that  letter  that  they  had  ^drawn  upon  Harris  and  Sons  and  Berkely 
bills  amounting  to  Siol,  and  they  recommended  them  to  his,  Berkely\ 
protection.     They  also  stated  that  they  had  forwarded  to  Harris  and 
Sons  an  endorsed  bill  of  lading,  and  they  enclosed  to  Berkely  an  unen-- 
dorsed  bill  of  lading.     The  fact  of  their  transmitting  the  latter  bill  of 
lading  to  Berkely,  and  an  endorsed  one  to  Harris  and  Sons,  shows 
clearfy  that  they  did  not  intend  that  the  property  in  the  wheat  should 
vest  absolutely  in  Berkely,  but  should  be  subject  to  a  condition  that  the 
bills  were  accepted.    As  they  were  not  accepted,  Berkely  had  not  per- 
formed the  condition  on  which  the  vesting  of  tlie  property  in  him  was 
to  depend>  and  therefore  it  never  did  vest  m  him." 

As  between  consignor  to  order  and  consignee  the  observance  of 
*  these  conditions  is  essential  to  the  preservation  by  a  shipper  and  owner 

(y)  Brandt  v.  Bowlby,  2  B.  &  Ad.  932. 
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*  of  goods  of  his  right  to  control  the  disposal  of  them  (y).  The  object 
and  nature  of  the  consignment  and  the  character  of  tlie  consignee  must 
be  attended  to ;  for^  although  a  shipment  has  been  made^  and  a  bill  of 
lading  for  delivery  to  a  consignee  by  name  signed  by  the  master  at 
the  consignor's  request^  or  a  bill  oi  lading  for  delivery  to  his  order 
endorsed  by  him  in  blanks  he  may  be  free  to  attach  conditions 
to  the  consignment^  or  revoke  it,  before  the  goods,  or  the  bill  of 
lading  which  represents  them,  are  by  his  authority  delivered  to  the 
consignee  (z). 

In  the  case  of  Mitchel  v.  Ede  (a),  it  appeared  that  Mackenzie^  a 

Slanter  in  Jamaica,  was  in  the  habit  of  receiving  supplies  from  the 
efendant,  a  merchant  in  England^  who  was  accustomed  to  send 
them  out  in  his  vessels  and  receive  consignments  in  return.  In 
Marchy  one  of  the  defendant's  vessels  arrived  in  Jamaica^  and 
Mackenzie  wrote  to  the  defendant  that  he  should  send  150  hogs-- 
heads  of  sugar  from  A.  M.  estate,  besides  other  produce,  which 
he  directed  the  defendant  to  insure,  and  he  also  advised  him  that 
he  had  drawn  on  him  on  account  of  A.  M.  estate.  The  defendant 
had  an  account  with  Mackenzie  in  respect  of  this  estate.  The 
defendant  insured  accordingly,  and  paia  the  draft  of  Mackenzie. 
On  the  4th  of  April,  Mackenzie  shipped  the  goods  on  board  the 
defendant's  vessel,  and  the  master  sign^  a  bill  of  lading,  by  which 
they  were  made  deliverable  to  the  defendant.  The  sugars  in  question 
had  been  raised  by  the  aid  of  a  capital  supplied  by  the  plaintiif.  On 
the  5th  of  April,  Mackenzie  promised  to  the  plaintiff  to  secure  him  out 
of  the  produce  of  A.  M.  estate ;  and  on  the  6th  of  April  he  endorsed 
on  the  bill  of  lading,  that  the  sugars  were  to  be  delivered  to  the 
defendmit,  on  condition  that  he  would  pay  the  bill  for  advances  made 
by  the  plaintiff,  otherwise  the  sugars  were  to  be  delivered  to  him,  and 
Mackenzie  delivered  the  bill  of  lading  to  the  plaintiff.  On  the  arrival 
of  the  goods  in  London,  the  defendant  refused  to  comply  with  the 
condition  endorsed  on  the  bill  of  lading.  Mackenzie  was  mdebted  to 
the  defendant  to  a  large  amount,  but  he  held  securities  for  the  debt ; 
he  was  also  indebted  to  the  plaintiff  to  an  amount  greater  than  the 
value  of  the  sugar. 

It  was  contended,  that  the  shipment  of  the  goods  on  board  the 
defendant's  ship  imder  a  bill  of  lading,  in  wnicli  the  defendant 
was  named  as  the  consignee,  vested  the  property  in  him^  that  the  con- 
signment so  made  and  advised  was  not  revocable,  and  that  the 
Elaintiff  having  taken  the  bill  of  lading  with  notice  of  the  circumstances, 
eld  it  subject  to  all  claims,  legal  or  equitable,  of  the  defendant  The 
Court  of  Queen's  Bench  decided  that  the  signature  of  the  bill  of 
lading,  the  delivery  on  board  the  defendant's  ship,  his  acceptance  of 
the  bills,  and  payment  of  them  and  of  the  insurance,  did  not  vest  in 
him  the  property  of  the  goods ;  that  Mackenzie  had  the  right  to  make 

*  the  specisu  endorsement  on  the  bill  of  lading,  and  that  the  goods 

Cy)  Wilmahtirst  v.  Bowker,  7  M.  &  G.  882 ;  and  Key  t;.  Cotesworth,  7  Exch.  696. 
(z)  And  see  post,  part  4,  chapter  11,  8.  5,    "  Stoppage  in  Transitu." 
(o)  11  Ad,  &  El.  888;  and  see  Gurney  r.  Behrend,  3  B.  Ci  B.  622. 
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*  vested  in  the  plaintiff  on  the  defendant's  refusal  to  comply  with  the 
conditions  which  it  imposed. 

The  distinction  between  this  case  and  some  others  (6),  which  ¥dll  bt 
presently  noticed^  appears  to  be^  that  the  shipment  was  not  made 
to  order^  that  the  consignor  had  not  parted  with  the  hill  of  ladisj^ 
and  that^  although  he  was  indebted  to  the  consignee,  there  was 
no  agreement  between  them  that  the  goods  should  be  cansiffued, 
or  advices  that  they  had  been  consigned  in  reduction  of  the  bwmce 
due.  In  the  preceoing  case  of  Brandt  v.  Bowlbv,  the  receipt  by 
Berhely  of  an  unendorsed  bill  of  lading,  with  an  mtimation  tnat  a 
duplicate,  endorsedy  had  been  forwarded  to  another,  evinced  a  clear 
intention  in  the  mind  of  the  shipper  not  to  part  with  his  property  in 
the  goods,  or  with  his  right  to  dispose  of  them.  In  Mitchet  v.  Udi 
there  was  no  evidence  of  an  intention  that  the  property  in  the  goods 
should  in  any  event  vest  in  the  defendant  Had  the  bill  of  lading 
remained  unaltered,  he  would  have  received  the  goods  in  the  same 
character  as  he  effected  the  insurance  of  them,  and  that  would  rathar 
appear  to  have  been  the  character  of  an  agent  for  the  consignor.  In 
the  consignor,  therefore,  the  property  remained,  imtil,  on  the  defendant's 
refusal  to  perform  the  condition  annexed  to  his  receipt  of  it  by  his 
principal,  it  vested  in  the  plaintiff. 

In  most  cases,  the  selection  by  the  shipper  of  one  or  other  of  the 
accustomed  modes  of  making  out  and  deaung  with  the  bill  of  lading 
will  decide,  as  between  him  and  the  consignee,  and  between  those  who 
claim  under  them,  the  question  of  property  in  the  shipment. 

The  defendant,  a  corn-factor,  wrote  to  one  Lethbridge,  requesting 
samples  of  barlev  and  an  offer  of  a  cargo ;  Lethbridge  sent  the  samples 
with  an  offer  of  four  hundred  quarters  for  cash  on  handing  bill  of 
lading,  or  by  acceptance,  &c. ;  the  defendant  accepted  the  offer,  and  the 
barley  was  shipped  on  board  a  ship  chartered  by  Lethbridge,  and  made 
deliverable  by  tne  bill  of  lading  to  Leihbridge  or  his  assigns.  Lethr 
bridge  sent  the  charter  to  the  defendant,  and  afterwards  left  the  invoice 
and  bill  of  lading  unendorsed  at  the  defendant's  coimting-house,  but  a 
dispute  arising  as  to  the  quality  of  the  barley,  the  defendant  tendered 
the  price  of  the  cargo  to  Lethbridgey  who  refused  to  accept  it,  took 
away  the  bill  of  ladmg  and  endorsed  it  to  the  plaintiff.  Here  was  a 
clear  breach  of  contract  by  Lethbridgey  and  a  clear  intention  to  devote 
the  specific  cargo  to  its  fulfilment,  unless  he  should  change  his  purpose, 
which  by  not  endorsing  the  bill  of  lading  to  the  defendant  he 
reserved  the  power  of  domg.  But  this  intention  was  never  executed. 
The  barley  was  delivered  to  the  master  by  Lethbridgey  to  be  carried 
for  him,  and  delivered  to  him  or  to  his  assignee  of  the  bUl  of  lading. 
He  would  have  satisfied  his  contract  with  the  defendant  by  deliveriiig 
to  him  another  cargo  answering  the  samples,  and  accordingly  it*  was 
held  that  the  property  had  not  passed  from  Leihbridge  to  the  defending 
and  that  a  portion  of  the  barley  having  been  delivered  to  him,  he  was 

*  liable  to  the  plaintiff  in  an  action  of  trover  for  its  value  (c). 

{h)  See  pottf  sec.  5,  aud  see  Uie  notes  to  sec.  8,  and  StoppAge  in  Transita.  posi,  ch.  11. 
(e)  Wait  V,  Baker,  2  Ex.  1. 
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*  A  cargo  of  linieed  was  contracted  for  hj  the  plaintiff  with  the 
London  partner  of  a  house  at  Odessa^  to  be  ghipped  at  that  port  and 
paid  for  by  bills  drawn  by  the  Odessa  house.  The  plaintiff  cnartej'ed 
a  ship  to  proceed  to  Odessa,  take  on  board  the  linseed  **  from  the  agents 
of  the  freighter,  and  deliver  the  same  to  the  order  of  the  freighter  on 
being  paid  freight/  and  accepted  bills  drawn  upon  him  by  the  Odessa 
house,  which  were  paid  when  due.  The  vessel  arrived  at  Odessa  and 
took  on  board  the  unseed,  but  the  Odessa  partners  being  in  difficulties 
procured  the  master  to  sign  bills  of  lading  making  die  goods 
deliverable  ^^  unto  order  or  to  assigns,'^  and  endorsed  the  bills  of  lading 
for  value  to  a  third  person  who  transferred  them  to  the  defendants. 
Here,  again,  there  was  a  plain  intention  on  the  part  of  the  Odessa  house 
to  provide  and  ship  linseed  for  the  plaintiff,  in  fulfilment  of  the  contract 
made  with  him  by  their  partner;  but  a  plain  intention  also  to  preserve 
the  right  of  property  and  possession  in  themselves,  and  retain  the 
power  of  controlling  the  destination  of  the  shipment  by  bills  of  lading 
making  the  goods  deliverable  to  their  own  order,  and  having  exercised 
that  power,  Tiowever  improperly,  in  favour  of  a  third  party,  it  was 
held,  that  die  property  and  nght  of  possession  had  not  .vested  in  the 
plaintiff  ((2). 

Cotton  was  shipped  by  M.  and  Co.,  a  house  at  Charleston,  pursuant 
to  the  order  of  S.  and  Co.,  a  house  at  Liverpool,  on  board  their  ship. 
The  master  signed  a  bill  of  lading  ^'  to  order,  or  to  our  assigns,  paying 
for  freight  for  the  cotton  nothing,  being  owners'  property,"  and 
M.  and  Co,  endorsed  the  bill  of  lading,  "  deliver  the  within  to  the 
Bank  of  Liverpool,  or  order."  M*  and  Co.  informed  B.  and  Co.,  that 
they  had  drawn  bills  for  the  cargo,  which  they  desired  B.  and  Co.  to 
insure,  and  sent  to  B.  and  Co.  an  invoice,  stating  that  the  goods  were 
shipped  for  Liverpool,  "by  order  and  on  account  of  J5.  and  Co.  there, 
and  to  them  consigned."  Not  having  sufficient  frmds  of  B.  and  Co,  in 
their  hands  to  pay  for  the  goods,  M.  and  Co.  sold  the  bills  to  a  bank 
at  Charleston,  and  delivered  to  the  bank  the  bill  of  lading  as  security 
for  the  payment  of  the  bills.  The  bills  were  dishonoured,  and  taken 
up  by  M.  and  Co.,  who  (J3.  and  Co.  having  become  bankrupt  before 
the  arrival  of  the  ship)  claimed  on  its  arrival  to  stop  the  goods  in 
transitu,  and  they  were  stowed  in  the  warehouse  of  the  defendants. 
In  an  action  of  detinue,  brought  by  the  assignees  of  B,  and  Co.,  it  was 
held  that  as  M.  and  Co.  had  reserved  to  themselves  Ajue  disponendi  of 
the  goods,  the  property  in  them  did  not  vest  absolutely  in  B.  and  Co. 
by  (&li  very  on  board  their  ship,  although  the  master,  by  signing  a  bill  of 
lading  deliverable  to  order  or  assigns,  might  have  exceeded  nis  authority. 

*^  The  question,"  said  Mr.  Justice  x^ati4son,  delivering  the  judg- 
ment of  the  Court  of  Exchequer  Chamber,  "  really  is,  whether  any  and 
what  effect  is  to  be  given  to  the  terms  in  the  bill  of  lading,  making 
the  goods  deliverable  to  the  order  of  the  vendors ;  for  if  by  those  terms 
they  reserved  tb  themselves  the  dominion  over  the  cotton,  it  would  not 
pass  to  the  assignees.  The  invoice  would  pass  no  property,  whatever 
*  its  terms  might  be,  the  property  would  only  pass  upon  delivery ;  and 

((Q  BUersbaw  v,  Magniac,  G  £xch.  570. 
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*  the  only  effect  to  be  attributed  to  the  form  and  expressions  of  the 
invoice  or  bill  of  lading  would  be  as  indicating  the  terms  upon  which 
the  goods  were  delivered. 

"The  plaintiffs  in  error  rely  upon  the  terms  of  the  invoice,  and  the 
expression  in  the  bill  of  lading  that  the  cotton  is  fi'ee  of  freight,  being 
owner  s  property,  as  showing  that  the  delivery  on  board  the  ship  was 
with  the  intention  to  pass  the  property  absolutely ;  but  the  operative 
terms  of  the  bill  of  lading  as  to  the  delivery  of  the  goods  at  Liverpool^ 
and  the  letter  oiM.  and  Co.,  of  the  23rd  of  October  {e\  show  too  clearly 
for  doubt  that,  notwithstanding  the  other  terms  of  the  bill  of  lading  and 
the  invoice,  M.  and  Co,  had  no  intention,  when  they  delivered  the 
cotton  on  board,  of  parting  with  the  dominion  over  it,  or  vesting  the 
absolute  property  in  the  bankrupts  "  (/). 

It  thus  appears  that  the  mere  shipment  of  goods  to  order  and  on 
account  of  a  consignee  does  not  always  vest  the  property  in  him,  and 
that  an  intention  on  the  part  of  the  consignor  to  pursue  the  orders  of 
the  consignee  unexecuted  by  final  irrevocable  appropriation  of  the 
goods  when  shipped,  or  the  bill  of  lading  which  represents  them,  to 
him,  will  not  operate  their  transfer.     Bills  of  lading  for  delivery  to 

the  order  of  the  shipper,  or  to ,  or  order,  or  assigns,  convey 

notice  to  the  master,  that  although  the  goods  be  shipped  on  account 
and  risk  of  a  consignee,  and  compliance  with  his  orders  or  the  fulfil- 
ment of  a  contract  with  him  be  the  motive  of  the  shipment,  4here  may 
yet  be  some  condition  unperformed  on  which  his  right  to  possession 
depends,  or  some  circumstances  which  have  induced  the  snipper  to 
retain  in  his  own  hands  the  ultimate  appointment  of  the  consignment 
It  is  the  master's  duty,  in  such  cases,  to  retain,  and  he  cannot  safely 
deliver  the  goods,  until  they  are  claimed  of  him  by  the  holder  of  a  bill 
of  lading,  endorsed  by  the  shipper,  to  whose  order  he  has  engaged  to 
deliver  them  {g). 

A  case,  the  peculiar  circumstances  of  which  make  it  an  exception 
to  tliis  rule,  may  assist  in  its  illustration. 

It  was  an  action  of  iroYev  {go)  against  a  warehouseman  who  had 
refused  to  restore  goods  delivered  to  him  by  the  plaintiff  for  safe  keep- 
ing, on  the  ground  that  they  belonged  to  Smtdt  and  Co,,  by  whom 
they  were  shipped.  Th^e  persons  bemg  resident  at  Riga,  and  indebted 
to  the  plaintiff,  had  accepted  from  him  an  order  to  purchase  goods,  for 
which  the  plaintiff  sent  his  own  ship.  Smidt  and  Co,  delivered  the 
goods  so  ordered  to  the  captain,  telling  him  at  the  same  time  that  they 
belonged  to  the  plaintiff.  After  the  captain  had  received  them,  he  was 
requested  by  Smidt  and  Co,  to  sign  a  bill  of  lading,  deliverable  to 

,  or  his  order,  for  which  he  was  to  receive  freight  at  the  rates 

therein  specified.  The  captain  objected  to  sign  the  biU  of  lading  with 
*  a  blank  for  the  name  of  the  consignee ;  but  oeing  assured  it  was  of  no 

(e)  In  this  letter  M.  &  Co.  wrote  to  B.  &  pool  Docks,  6  Exch.  543.   And  see  the  judg- 

Co.,  **  The  bank  on  whom  our  drafts  on  yoa  ment  of  Lord  Campbell  in  Gnmey  r.Behreno, 

were  sold  required  the  delivery  of  B.  L.  3  E.  &  B.  622. 
which  w^e  thought  best  to  comply  with,  and  (a)  See  pott,  cSb..  11,  s.  5. 

thereby  obtained  the  highest  rate  of  ex-  {ag)  O^le  v.  Atkinson,  1  Mars.  Rep.  823 ; 

change,"  &c.  and  6  Taunt.  759.    And  see  Turner  v.  Tms- 

(/)  Turner  v.  The  Trustees  of  the  Liver-  tees  of  the  Liverpool  Docks,  6  Exdi.  543. 
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*  consequence^  as  the  goods  were  to  be  delivered  to  his  owner,  was 
induced  to  do  so.  To  the  plaintiff  Smidt  and  Co,  wrote,  advising 
him  that  they  had  shipped  the  goods  for  his  account  and  risk,  and 
enclosing  invoices  in  which  he  was  charged  a  commission  on  their 
amount.  This  letter  they  sent  to  LeAr,  their  own  agent  in  this 
country,  informing  him  tnat  they  had  remitted  bills  drawn  on  the 

f>laintin  to  Messrs.  Muckers,  and  that  they  should  make  the  bills  of 
ading  to  order — that  in  case  of  his  not  accepting  the  drafts,  Messrs. 
Muckers  might  receive  the  goods.  Lehr,  in  pursuance  of  these  in- 
structions, called  upon  the  plaintiff  before  the  ship  arrived,  delivered 
to  him  the  letter  enclosing  the  invoices,  stated  that  Smidt  and  Co.  had 
drawn  upon  him  bills  for  l,600i,  which  were  in  the  hands  of  Messrs, 
MuckerSy  and  requested  the  plaintiff  to  accept  them.  The  plaintiff 
refused,  and  Lehr,  in  consequence,  endorsed  a  bill  of  lading  which 
had  been  transmitted  to  him  to  Messrs.  Muckers.  On  the  ship's  arrival 
in  Enaland,  Messrs.  Muckers  claimed  the  goods  as  endorsees  of  the  bill 
of  lacung,  but  the  captain  refused  to  deliver  them,  and  delivered  the 
goods  to  the  plaintiff,  who  deposited  them  with  the  defendants,  as 
warehouse-keepers,  on  his  account.  The  question  was,  In  whom  the 
property  was  vested?  And  this  involved  the  further  question. 
Whether  the  master,  under  the  circumstances,  was  justified  in  making 
delivery  to  his  employer,  the  shipowner  and  consignee,  contrary  to  the 
tenor  of  the  bill  of  lading?  "It  is  true,"  said  Chief  Justice  Gibhs, 
**  that  the  goods  might  have  been  delivered  aboard  the  shipr  on  the  terms 
on  which  the  defendant  contends  they  were  delivered,  and  if  they  had 
been,  no  doubt  Ogle  (the  plaintiff)  could  not  have  obtained  the  goods 
without  accepting  the  bills — ^but  were  they  so  delivered  ?  Smidt  and 
Co.,  in  their  letter  to  Ogle,  never'  make  mention  of  any  bills  to  be 
accepted  by  Ogle.  The  case  states  that  the  captain  received  them  as 
the  plaintiff's  own  goods,  which  means  his  own  goods  absolutely,  with- 
out any  qualification.  If  Smidt  and  Co.  had  said,  *we  deliver  the 
goods  to  you  to  be  the  goods  of  Ogle,  if  he  accepts  certain  bills,*  the 
defence  would  avail,  but  no  such  thing  passes.  The  goods  go  on  board 
— ^bills  of  lading  are  tendered  to  the  captain  to  sign  in  olank — the 
captain  objects.  According  to  the  defendant's  argument,  the  answer 
should  have  been,  *I  leave  the  bills  in  blank,  because  it  is  as  yet 
uncertain  to  whom  the  bills  may  be  deliverable,  for  the  cargo  is  to  go 
to  Muckers'  unless  the  plaintiff  accepts  certain  bills ; '  but  the  answer 
given  is,  *  The  blank  in  the  bill  is  immaterial,  for  the  goods  are,  at  all 
events,  to  be  delivered  to  your  owner.'  If  the  blank  was  immaterial,  it 
imported  no  alteration  in  the  terms  of  delivery ;  if  it  was  material,  a 
fraud  was  practised  oil  the  captain  which  cannot  avail  the  consignors." 

The  case  of  Van  Casteel  v.  Booker  and  Co.  (h)  may  also  be  referred 
to  in  this  place. 

The  defendants  were  assignees  of  bankrupts,  whose  correspondents, 
L.  S.  and  Co.,  at  Mio,  had  purchased  goods,  partly  on  their  own 
credit,  partly  on  the  credit  of  the  bankrupts,  for  which  the  bank- 

*  rupts  nad  sent  a  ship  of  which  they  were  the  owners.     L.  S.  and  Co. 

H)  2  Ezch.  69. 
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*  shipped  the  goods  on  board  the  ship,  drew  bills  for  the  amount  of 
the  purchase  on  their  own  credit  on  the  bankrupts,  had  the  invoices 
made  out  as  for  a  shipment  "  by  order  and  on  account  and  risk  of  the 
bankrupts,"  and  promised  the  captain  to  sign  bills  of  lading,  making 
the  goods  to  their  own  order  or  assigns  "  freight  free."    One  of  these 
bills  they  endorsed  in  blank,  and  sent  it  to  me  bankrupts.     Shortly 
after,  the  agents  in  England  of  L.  &  and  Co,  asked  the  principal  mem- 
bar  of  the  bankrupt  firm  to  cause  the  bill  of  lading  to  be  placed  in 
their  hands,  to  secure  the  bills  drawn  on  account  of  the  purchase,  to 
which  he  assented,  and  gave  a  written  order  to  that  effect     After  the 
bankrupts  had  conmiitted  an  act  of  bankruptcy,  the  bill  of  lading 
arrived,  and  was  delivered  after  the  fiat,  in  pursuance  of  this  arrange- 
ment, to  a  third  party,  who  pledged  it  for  a  large  advance  with  the 
plaintiffs.     On  the  arrival  of  the  cargo,  the  defendants  got  possession 
of  it,  and  the  plaintiffs  brought  this  action  of  trover  for  it,  as  endorsees 
of  the  bill  of  lading.     The  Court  of  Exchequer,  on  these  facts,  held, 
that  although  the  contract  was  primd  facie  made  on  behalf  6(  the 
vendors,  it  was  a  question  for  the  jury,  looking  at  the  form  of  the  bill 
of  lading  and  language  of  the  invoice,  whether  the  goods  were  not 
really  delivered  on  board  to  be  carried  for  and  on  account  and  risk  of 
the  bankrupts ;  and  if  they  were,  that  the  right  of  stoppage  in  tramitu, 
and  also  the  power  of  rescinding  by  the  bankrupts,  so  as  to  defeat  the 
rights  of  their  creditors,  were  at  an  end ;  but  that  if  the  jury  should 
think,  from  the  form  of  the  bill  of  lading,  that  it  was  intendea  to  pre- 
serve the  rights  of  the  unpaid  vendors  until  some  further  act  was  done, 
by  transferring  the  bill  of  lading,  the  right  to  stop  the  goods  in  transitu, 
and  also  the  power  of  rescinding,  would  continue  until  the  bill  of 
lading,  endorsed,  reached  the  hands  of  the  bankrupts,  in  which  case  it 
was  competent  for  them  to  give  the  unpaid  vendors  a  lien  on  the  whole 
for  the  part  not  paid. 

4.  In  determining  by  whom  an  action  can  be  maintained  a^nst  the 
shipowner  for  the  loss  or  injury  of  the  goods,  cases  of  conditfonal  con- 
signment (the  condition  being  unperformed)  must  be  carefully  distin- 
guished from  those  in  whicn,  by  the  terms  of  dealing  between  the 
consignor  and  consignee,  the  property  in  the  goods  vested  in  the  latter 
at  the  time  of  shipment  (ddFeasible  only  by  the  former's  right  of 
stopping  them  in  tramitu) ;  and  also  from  those  cases  in  whicn  the 
conditions  attached  to  the  delivety  of  die  goods  have  been  performed 
by  the  consignee. 

In  the  case  of  Cox  v.  Harden  ((),  the  consignors  abroad,  upon  receipt 
of  orders  from  their  correspondent  in  England,  shipped  goods  on  account 
and  at  the  risk  of  the  consignee,  and  took  bills  of  lading  from  the  master 
to  their  own  order,  transnutting  one  of  such  bills,  unendorsed,  with  the 
invoice  to  the  consignee,  enclosed  in  a  letter,  informing  him  that  they 
had  drawn  upon  him  for  the  amount,  and  adding, "  We  close  this  account 
in  course."  Another  bill  of  lading  was  sent  by  them,  endorsed  to  their 
own  agent,  but  of  this  they  did  not  inform  the  (Consignee,  The  tnaster  having 
*  improperly  delivered  the  goods  to  the  consignee  on  production  of  the 

I— ^      -  -  ■,!  ■  ■■■■■ll.ai^l 

(0  4.  East,  211. 
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^nnendorsedbillof  lading,  it  was  held,  that  the  prq>ert^,  which  was  de- 
feasible before  deliyery  in  case  of  the  consignee's  insolyency,  had  vested 
in  him  by  the  ddivery,  and  that  the  holder  of  the  endorsed  bill  of  lading 
coold  not  maintain  trover  against  him.  This  case  is  materially  distin- 
guished  from  that  of  Brandt  Y.  BowJby  (k),  by  the  absence  of  all  inti- 
mati<Hi  to  the  consignee  that  a  bill  of  lading,  endorsed,  had  been  sent  to 
the  agent  of  the  consignor ;  an  intimation  which  in  that  case  evinced  a 
clear  intention  on  the  part  of  the  consignor  that  the  property  should  not 
vest  absolutely  in  the  consignee. 

In  another  case,  goods  were  shipped  to  order,  on  account  and  risk  of 
the  consignee.  An  invoice  of  them  and  bills  of  lading  to  order  or 
assigns,  endorsed  in  blank,  were  also  transmitted  to  the  plaintiff,  who 
was  the  consimiee,  in  a  letter  of  advice,  informing  him  that  the  consignor 
had  drawn  bills  on  him  at  three  months  for  tne  value  of  the  cargo. 
Another  bill  of  lading  was  afterwards  sent  to  the  agent  of  the  consignor, 
under  which  he  obtained  the  goods  from  the  master,  and  insisted  on 
immediate  payment  by  the  consignee,  as  a  condition  of  delivery  to  him. 
The  consignee  offered  his  acceptance  at  three  months,  and  on  that 
being  refused,  brought  an  action  of  trover  against  the  agent  for  the 
gooas.  It  was  held,  that  by  the  delivery  of  me  goods  to  the  master, 
and  the  transmission  of  the  bill  of  lading  and  invoice  to  the  plaintiff, 
the  property  had  passed  to  him,  and  that  he  was  entitled  to  recover  (l). 

5.  When  bills  of  lading  to  shipper^s  order,  or  to  ,  or  order, 

endorsed  by  the  shippers,  or  bills  of  lading,  by  which  goods  are 
made  deliverable  to  a  consignee  by  name,  are  transmitted  to  him 
as  security  ibr  antecedent  advances,  or  to  indemnify  him  against  lia- 
bilities in  respect  of  the  particular  consignment  which  they  represent, 
they  are  evidence  of  such  a  destination  and  appropriation  to  him  of  the 
specific  goods  as  will  vest  in  him  a  property,  aosolute  or  special  in 
tnem,  at  the  time  of  their  delivery  on  board,  and  so  render  the  master 
responsible  to  him  for  their  loss  or  injury.  Thus,  where  bills  of  lading 
to  shipper's  order,  endorsed  in  blank,  were  forwarded  to  the  consignees 
to  secure  advances  agreed  to  be  made  by  them  to  the  consignors,  and 
the  latter  becoming  oankrupts,  their  assignees  claimed  and  obtained 
the  goods  from  the  captain,  it  was  held  that  he  was  liable  in  trover  to 
the  consignees  (m).  oo  where  goods  were  shipped,  and  bills  of  lading 
signed  and  transmitted  to  a  factor,  making  them  deliverable  to  him ; 
upon  proof  by  correspondence  of  the  intention  of  the  principal  to  vest 
the  property  in  the  factor,  as  security  for  antecedent  advances,  it  was 
held,  that  the  latter  had  acquired  a  special  property  in  the  goods  the 
instant  tiiey  were  delivered  on  board,  ana  that  he  might  sue  the 
master  of  the  ship  for  their  non-delivery  (n\  And  where  a  manufac- 
turer at  Newcastle  consigned  goods  to  his  meters  in  London,  who  had 
remonstrated  with  him  on  the  state  of  his  account,  spHScifically  to  meet 
*  a  bill  drawn  upon  them,  transmitting  to  them  a  receipt  signed  by  the 

k)  Amie,  p.  240.  case  in  Bryans  v.  Nix,  4  H.  &  W.  775. 

I)  Walley  v.  Montgomerie,  8  East,  686.  See  also  the  remarks  of  Lord  Ellenlxnroiigh 

Im)  Haille  v.  Smith,  1  Bos.  k  PaL  513.  in  Patten  v,  Thompson,  6  M.  &  S.  856 ;  and 

(»)  Anderson  o.  Clarke,  2  Bins.  20.    And  in  Vertne  v,  Jewell,  1  Campb.  81 ;  and  Van 

see  the  observations  of  Faxka,  B„  on  that  Casteel  v,  Booker,  2  Exch.  691. 
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*niate  of  the  yessel,  acknowledging  the  goods  to  have  been  rdceired 
on  board  to  be  delivered  to  them,  it  was  held  that  the  appropriatuHi 
was  complete,  and  that  the  shipowners  were  liable  in  trover  to  the 
consimiees  (o). 

Where  a  consignee  at  Liverpool  on  receipt  of  a  boat  recdpt,  or 
bill  of  lading,  by  which  goods  actually  laden  at  Longford  were  made 
deliverable  to  certain  persons  at  Dmlin  ^^  in  care  for,  and  to  bQ 
shipped  to,"  him,  accepted  on  the  iaith  of  the  consignment  a  bill 
of  exchange,  it  was  held,  that  the  boat  receipt  was  evidence  of  an 
intention  on  the  part  of  the  consignor  at  the  time  of  the  lading  to 
vest  in  the  consignee  the  property  in  the  specific  chattels  laden,  and 
that  he  miaht  maintain  an  action  of  trover  for  them  against  a  person 
to  whom  they  had  been  delivered,  nnder  a  subsequent  order  of  the 
consignor  Op).  The  case,  in  respect  of  the  goods  thus  actually  laden  at 
the  tune  me  boat  receipt  was  signed,  was  distinguished  m>m  those 
in  which,  there  being  no  documentary  or  other  evid^ice  to  prove  an 
intention  on  the  part  of  the  consignor  to  vest  the  property  in  the 
consignee  at  the  time  of  delivery  to  the  carri^  {q\  it  had  been  held 
not  to  have  passed  to  him.  Goods  which  were  proved  not  to  have 
been  actually  laden,  or  specifically  appropriated  to  the  consignee  when 
the  boat  receipt  was  signed,  were  held,  in  the  same  case,  not  to  have 
vested  in  him,  but  in  the  holder  of  another  boat  receipt,  regularly 
*  signed  by  the  boat  master  after  the  goods  were  on  board. 

6.  If  the  person  to  whom  the  delivery  is  ordered  is  only  an  ag^it 
of  the  shipper,  and  has  no  property  in  the  goods,  it  has  been  thought 
that  he  cannot  maintain  an  action  in  his  own  name. against  the  master 
for  not  delivering  them*— not  in  assumpsit,  for  the  contract  in  the  bill 
of  lading  was  not  made  with  him,  but  with  a  third  person,  the  consi^^or 
of  the  goods— not  in  trover,  because  no  property  having  passed  to  nim, 
he  can  have  no  right  to  complain  of  their  non-delivery  or  conversion  as 
an  injury  to  himself  (r).  *  Yet  in  one  case,  where  the  consignor  of 
goods,  upon  the  insolvency  of  the  consignee,  endorsed  the  bill  of  lading 
to  the  plaintiff  without  consideration,  to  enable  him  to  stop  the  goods 
in  transitUy  it  was  held,  that  the  plaintiff  had  a  sufficient  property  to 
maintain  trover  against  the  wharfingers  (s)  in  whose  custody  the  goods 
were.  But,  whatever  may  be  the  contract  between  the  consignor  and 
the  consignee,  the  agreement  for  the  carriage  is  between  the  carrier 
and  the  consignor;  and  accordingly  it  was  held  no  variance  to 
describe  in  a  declaration  the  frei^t  as  payable  by  the  consignor, 
though,  in  fact,  payable  by  the  consignee  {ty  And  if  a  special  con- 
tract be  made  between  the  consignor  and  the  carrier,  the  consignor 
^  may  sue  upon  it  without  showing  his  ownership  in  the  goods  (u). 


g)  Evans  v.  NichoU,  4  Soott,  N.  C.  43. 
)  Br^aD0  V,  Nix,  4  M.  &  W.  775 ;  see 
also  Gosling  v.  Bimie,  7  Blng.  339,  and 
Thompson  v.  Small,  1  G.  B.  328. 

(g)  Einloch  9.  Graig,  14  East,  582. 
Nicnols  V.  Glint,  3  Price,  547.  Bruce  v. 
Wait,  3  M.  &  W.  15. 

(r)  Waring  ©.  Cox,  1  Gampb.  869;  Gox 
V.  Haiden,  4  East,  211. 

(t)  Morison  v.  Gray,  2  Biiig.   R.  260. 


But  see  the  note  to  the  case  of  Waring  o. 
Gox,  1  Campb.  369.  And  see  this  subject 
very  ably  discussed  in  Story  on  Agency,  pp. 
349-366. 

{£)  Moore  t».  Wilson,  1  Term  Rep.  659, 
cited  by  Mr.  J.  Patteson  in  the  argument  of 
Berkely  v.  Watling»  atUe,  p.  237.  Ehuvis  and 
Jordan  v.  James,  5  Burr.  Bep.  680. 

(«)  Dunlop  V,  Lamb^  6  Gl.  &  Fin. 
600. 
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'  In  the  case  of  Etxms  y.  Mcertlett  (x\  this  distinction  is  taken.  If 
goods  by  bills  of  lading  are  consigned  U}  A.y  A.  is  the  owner,  and 
most  bnnff  the  action  against  the  master  of  the  ship^  if  diey  are  lost ; 
but  if  the  bill  be  special  to  deliver  to  A*  for  the  use  of  jB.,  B.  ought 
to  bring  the  action. 

•  The  case  of  Sargent  v.  Morru  {%/)  was  decided  on  this  princifde. 
The  declaration  stated  that  the  defendant  was  the  owner  ot  a  vessel 
lying  in  the  Cruadalquivery  bound  to  London^  and  that  the  plaint^ 
ahipped  certain  goods  on  board  the  said  vessel  to  be  safely  conveyed 
by  tne  defendant,  and  that  in  breach  of  his  engagement,  the  defenclant 
c(»idcicted  himself  so  negligently  in  relation  to  the  said  goods,  that 
they  were  damaged — plea,  non  aseumpsit.  It  appeared  on  the  trial 
that  the  goods  ware  shipped  by  Bayo  and  Son^  of  Seville,  and  that 
Uiey  were  the  partieB  intereeted  in  the  goods.  By  the  bill  of  lading,  the 
captain  acknowledged  to  have  received  (Hi  board  the  said  vessel  of 
Don  Pedro  Bayo  and  Son  the  goods  therein  mentioned,  and  it  then 
proceeded  in  the  following  words : — ^^  I  undertake  to  deliver  the  same 
to  youy  and  in  your  name,  aeoordinq  to  custom  and  usage,  to  Mr.  Sargent, 
or  his  assigns,  paying  freight^  ^e  plaintiff,  kol  receiving  advice  of 
the  shipment,  effected  an  issnrance  on  account  of  Bayo,  anHi  advanced 
the  premiums.  It  was  objected  that  the  action  ought  to  have  been 
brought  by  Bayo  and  Son,  and  not  by  the  present  plaintiff.  Lord 
Tenterden  saki,  ^^This  is  an  action  on  a  special  contract,  founded  on  a 
bill  of  lading,  on  the  face  of  which  it  does  not  distinctly  api)ear 
whethw  the  contract  made  by  Bayo  and  Son  was  made  on  their  own 
behalf,  or  as  the  agents  of  Sargent,  who  is  named  in  the  bill  of  lading 
as  the  person  to  whom  the  delivery  is  to  be  made.  The  fact  is,  hoW"** 
«y^,  afterwards  ascertained  by  other  circumstances,  and  it  appears 
that  the  shipment  was  made  on  .account  of  Bayo  and  Son,  at  thetr  risk, 
and  for  their  benefity  and  not  on  the  risk  or  for  the  benefit  of  the 
present  plainti£  It  is  true,  if  the  goods  had  been  ddiivered  to  him, 
that  be  would  have  had  a  lien  to  the  extent  of  any  advances  he  had 
noade  for  freight  or  insurance,  on  account  of  his  principal ;  and  if  there 
had  been  any  deviation  so  as  to  discharge  the  underwriters,  and  the 
goods  had  never  arrived,  he  would  have  been  entitled  to  recover 
against  Bayo  for  such  advances.  A  transfer  of  the  property  is,  how- 
ever, very  different  from  a  transfer  of  the  contract  U).  It  appears  to 
me  that  this  action,  at  the  suit  of  tne  present  plamtiff,  is  not  main^ 
tainaUew"  Mr.  Justice  Bayley  added,  *^  The  declaration  describes  the 
plaintiff  as  the  original  shipper,  and  the  original  contract  as  having 
been  made  with  him.  Now,  I  take  the  rule  to  be  this :  if  an  agent  acts 
for  me,  and  on  my  behalf,  but  in  his  own  name,  then.  Inasmuch  as  he  is 
the  person  with  whom  the  contract  is  made,  it  is  no  answer  to  an  action 
in  his  own  name  to  say  that  he  is  merely  an  agent,  unless  you  can  also 
show  that  he  is  prohibited  from  carrying  on  tliat  action  by  the  person 
on  whose  behalf  the  contract  was  made.  In  such  cases  you  may  bring 
•  your  action  either  in  the  name  of  the  party  by  whom  the  contract  was 

i^^ii,,    I       .11.       [---  — ^— ^- — ■ .  —  ^ —  — -- , —  I ,j        ■  - -  ^        -  -  J-  -  —  —  . 

(x)  1  Lord  Raym.  271.  Thompeon  v.  Dominy,  14  M.  &  W.  403; 

Cy)  8  B.  &  Aid.  273.  Franklin  v.  Ncate,  13  M.  &  W.  485;  Howard 

(z)  See  Sanders  v,  VanzeUer,  4  Q.  B.  297 ;      «.  Shepherd,  9  C.  B.  296. 
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*  made,  or  of  the  party  for  whom  the  contract  was  made.  In  this  case 
the  contract  appears  by  the  terms  of  the  bill  of  lading  to  have  been 
made  with  the  Spanish  house.  Then  for  whom  was  it  made  ?  Why, 
upon  the  evidence  in  the  cause,  on  account  of  the  Spanish  house." 

This  Judgment  of  Mr.  Justice  Bayley  is  in  conrormity  with  that  of 
Xiord  EUenborough  (a),  in  an  action  against  the  owner  of  a  ship,  on  a 
bill  of  lading,  whicn  stated  the  goods  to  have  been  shipped  by  the 
plaintiifs,  but  who  in  fact  were  only  the  a^nts  of  the  owners  resident 
abroad.  "  I  am  of  opinion,"  said  his  lordship,  "  that  this  action  well 
lies.  There  is  a  privity  of  contract  established  between  these  parties 
by  means  of  the  bill  of  lading.  It  states  that  the  goods  were  shipped 
bv  the  plaintiffs,  and  that  the  freight  for  them  was  paid  by  the 
plaintiffs  in  London.  To  the  plaintiffs,  therefore,  fix)m  whom  the 
consideration  moves,  and  to  whom  the  promise  is  made,  the  defendant 
is  liable  for  the  non-delivery  of  the  goods;  after  such  a  bill  of 
lading  has  been  signed  by  his  agent,  he  cannot  say  to  the  shippers 
they  nave  no  interest  in  the  goods,  and  are  not  danmified  by  his 
breach  of  contract  The  plaintiffs  are  entitled  to  recover  the  value 
of  the  goods,  and  they  will  hold  the  sum  recovered  as  trustees  for  the 
real  owners"  (6). 

The  result  of  these  cases  appears  to  be,  that  actions  ea  contractu 
against  shipowners  for  the  non-delivery,  loss,  or  injury  of  goods 
entrusted  to  them  must  be  brought  against  the  party  witn  whom  the 
contract  to  carry  is  expressly  or  impliedly  made.  It  is  made  expressly 
with  the  shipper ;  impliedly  with  the  person  for  whom  he  acts  as  agent 
— that  is,  prima  facie,  the  consignee.  To  enable  a  person  to  maintain  an 
«ction  of  trover  for  goods,  he  must  have  a  right  of  property,  general  or 
special,  in  them,  ana  a  right  of  immediate  possession.  Tne  consignee 
will  be  deemed  to  have  such  a  property  unless  the  contrary  appears  (c). 

In  the  case  of  an  express  contract,  by  bill  of  lading,  tne  action 
may  be  brought  by  the  shipper  with  whom  the  master  contracted, 
or  by  the  owner  of  uie  goods,  whose  agent  the  shipper  was,  or  in  some 
cases  by  the  person  to  whom,  by  the  terms  of  the  bill  of  lading,  the 
master  undertook  to  deliver  them  (d). 

We  have  seen  that,  as  the  law  lately  stood,  the  endorsement  and 
delivery  of  a  bill  of  lading  transferred  in  many  cases  the  right  of 
property  in  the  goods  represented  by  it,  but  not  the  contract  contained 
in  tne  bill  of  lading  of  the  master  and  his  owner  in  relation  to  them. 
The  consignee  and  owner  of  goods  might  have  sustained  damage  by 
the  neghgent  performance  of  the  master's  contract  for  their  carriage, 
or  by  their  non-delivery,  and  yet  be  unable  to  recover  compensation 

*  from  him  or  his  owners. 

fa)  And  see  Story  on  AgencVf  p.  846. 
b)  Joseph  V,  Knox,  8  Campb.  320.  "  *In 
^Griffith«.  Ingledew,6  Serff.&  R.  429,  goods 
were  shipped  at  Liverpool  by  A.,  on  his  own 
account,  bat  bv  the  bUl  of  lading  they  were 
made  deliverable  to  B.  or  his  assignees  at 
Philadelphia.  The  freight  on  the  goods  was 
paid  at  Liverpool  by  A.  It  was  heM  that  B. 
conld  maintam  an  action  against  the  owner 
of  the  ship  for  loss  by  the  negligent  carriage 
"  of  the  goods,  although  B.  was  but  an  agent. 


«  fbr  the  legal  property  by  the  bill  of  lading 
vested  in  B.  in  trust  for  A.— Kote  to  Story 
"on  Agency,  p.  854.* " 

(c)  Bloxam  v.  Sanders,  4  B.  &  C.  941; 
Coleman  v.  Lambert^  5  M.  &  W.  602. 

{d)  Ante,  p.  248.  Haille  v.  Smith,  1 B.  & 
P.  663 ;  Wihnshurst  v.  Bowker,  7  M.  &  Gr. 
882 ;  Valw  v.  Gibson,  4  C.  B.  837 ;  Wait  r. 
Baker,  2  Exch.  1.  See  Howard  o.  Shepherd, 
9  C.  B.  297. 
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*  For  remedy  of  this  inconyemence  it  hfts  recently  been  enacted  that 
eonsigneei  named  in  bills  of  lading  and  endorsees  of  bills  of  ladin^r,  to 
whom  the  property  in  the  goods  therein  mentioned  shall  pass  npon  or 
by  reason  of  such  oonsirament  or  endorsement^  shall  have  transferred 
to  and  rested  in  them  aU  rights  of  suit  in  respect  of  such  goods^  as  if 
the  contract  contained  in  the  bill  of  lading  had  been  made  with  them. 
They  are  thus  placed  in  the  position  of  persons  on  whose  behalf  the  con- 
signors as  agents  had  contracted  with  the  master  and  shipowner  («)• 

7.  In  considering  to  whom  he  will  be  safe  in  making  and  in  refusing 
delivery^  it  may  be  useftd  to  ranind  the  master  that  he  can  rarel  r 
incur  any  responsibility  by  adhering  strictly  to  his  engagement  witn 
the  shipper.  The  case  of  Ogle  r.  Atkinson  was  a  case  of  fraud ;  in 
those  or  Brandt  t.  BowVby  and  Harden  r.  Coa,  whatever  might  have 
been  the  rights  of  the  consignees^  the  master  and  his  owners  had 
been  safe,  had  he  not  departed  fh)m  his  contract  in  the  bill  of  lading 
to  deliver  only  to  the  order  of  the  shipper.  In  the  cases  of  Haiile  v. 
Smith  and  Anderson  v.  Clarky  the  right  of  the  consignees  to  the  goods 
resulted  from  the  special  circumstances  under  which  they  were  con* 
signed ;  but  their  right  of  action  aminst  the  master  was  founded  on 
the  neglect  of  his  engagement  to  deliver  to  the  orders  of  the  shipper. 
The  master  should  remember,  that  the  cases  in  which  the  c(»isignor  is 
entitled  to  alter  the  destination  of  a  consignment  are  not  of  frequent 
oocorrenoe.  When  once  he  has  transmitted  a  bill  of  lading  to  a  con- 
signee named  in  the  body  of  it,  and  not  being  his  own  agent ;  or  in 
blank,  or  to  his  own  order,  endorsed  by  him,  ne  may,  if  the  goods 
were  shipped  on  credit,  and  the  consignee  has  become  insolvent  or 
fidled,  assert  his  ri^ht  of  stopping  them  in  their  transit ;  but  even  that 
right  will  avail  hun  nething  aeainst  the  title  of  an  endorsee  for 
*  value  (/).    The  insolvency  of  Sie  consignee  may  generally  be  easily 


(•)  IS  k  19  Viet.  0.  Ill,  B.  1. 

if)  See  jMM#>  Stoppafte  in  Tnuiiitui  «!«>» 
Joiiee  V.  Jones,  8  M.  &  W.  431.  "  The  law 
In  America  recognises  the  same  principles 
M  the  Bngllsh  kw  on  the  sQljeot  of  the 
tnms&r  of  jiroperty  by  endorsement  of  the 
bill  of  lading.  A  consignor  cannot  stop 
goods  in  tratuktu  when  thev  are  shipped  to 
ps.y  a  prMedent  debt.  Neither  can  he  stop 
them  when  the  oonagnee  is  his  own  agent, 
if  the  floods  are  a  shipment  for  a  ceetuique 
irustwno  has  paid  the  consideration;  and 
when  onoe  tho  bill  of  kding  is  signed  by  the 
DMster  .after  the  goods  are  on  board,  onder 
sach  drcamstances,  the  consignor  and  master 
cannot  change  the  right  of  property  by  any 
diange  of  the  papers,  so  as  to  divest  the 
interest  alreadv  vested  in  the  consignee. 
Bot  where  a  shipment  is  made  to  a  creditor 
on  aooonnt  and  risk  of  the  consignor,  and 
there  it  no  contract  respecting  it  between 
the  consignor  and  oonsigrnee,  there  the  right 
of  stoppage  and  tranner  of  Uie  property 
oontinues,  so  that  the  creditor  may  be  do« 
£Bated  by  a  tnanfer  or  ooontermaim  hefam 
the  bill  of  hidiiig  reaches  him.  Anda  factor 
who  is  a  creditOT  also  has  no  lien  on  goods 


Consigned  to  him  by  his  principal  fbr  ac- 
connt  and  risk  of  the  shipper,  if,  befbre 
they  get  into  his  actual  possession,  the  con- 
signor has  hond  JU«  assigned  the  bill  of 
lading.*'— Story,  note  to  American  edition, 
p.  S88. 

'*  Where  a  consignment  is  made  toafiictor, 
for  the  account  and  risk  of  the  consignor, 
uid  the  bill  of  lading  makes  the  goods  deli- 
verable to  the  consignee  or  his  assigns,  then 
the  bill  of  lading  must  be  endorsed  by  the 
consignee,  to  pass  the  property  to  a  purcnasor 
claiming  In  virtne  ot  a  trannSer  by  such  bill 
only ;  and  an  endorsement  by  the  consignor 
would  not  operate  as  a  legal  transfer  of  the 
bill  of  lading,  so  as  to  defeat  the  rights  of 
third  persons.  As  against  the  factor  himself, 
or  any  other  person  claiming  the  goods  by  a 
bond  fide  transfer  of  the  bill  of  lading,  the 
consignor  as  owner  may  assign  the  property 
by  any  legal  instrument  of  assignment  what- 
soever; but  then  the  party  tokes  by  such 
assignment,  for  an  indorsement  can  only 
be  made  of  the  bill  of  lading  by  the  party 
to  whom  or  to  whose  order  it  is  originally 
made  assignable,  so  as  by  virtue  th^eof  to 
pass  tho  property." — Ibid.  891. 
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*  ascertained ;  but  whether  he  has  paid  for  the  coods^  or  whether  the 
holder  of  a  bill  of  lading  be  an  endorsee  for  yahie  or  not,  the  master 
can  seldom  have  the  means  of  discovering.  In  case  of  conflicting 
claims^  it  may  be  prudent  to  require  indenmitj^  but  if  he  makes 
delivery  to  the  person  who  first  claims  the  goods  under  a  bill  of  lading 
regularly  assigned  to  him,  the  consignor  wud  seldom  have  much  colour 
to  complain,  mat  orders  drawn  up  by  himself  have  been  too  strictly 

*  observed  (g), 

8.  -  If  there  is  any  dispute  about  the  quantity  or  condition  of  the 

goods,  or  if  the  contents  of  casks  or  bales  are  unknown,  the  words  of 
ie  bill  of  lading  should  be  varied  accordingly. 
By  the  French  ordinance,  it  is  required  that  bills  of  lading  should 
contain  the  quality,  quantity,  and  marks  of  the  merchandise;  the 
name  of  the  merchant  who  loads  them,  and  of  the  person  to  whom 
they  are  to  be  delivered ;  the  place  of  departure  and  destination ;  the 
names  of  the  master  and  of  the  ship;  and  the  price  of  the  fireight  (A). 

It  is  obvious  that  the  quality,  and  frequently  also  the  quantity  of 
the  goods  must  be  imknown  to  the  master ;  and  the  commentator  (t) 
on  the  ordinance  informs  us,  that  by  the  quality  the  exterior  and 
apparent  quality  only  is  meant ;  and  nirther,  that  it  is  usual  for  the 
master  to  msert  words  denoting  that  the  quality  and  quantity  are  only 
according  to  the  representation  of  the  merchant ;  of  which  practice  he 
approves,  and  mentions  two  disputes  decided  in  favour  of  me  master 
in  consequence  of  this  precaution. 
{/  Some  of  the  more  ancient  writers  on  Maritime  Law  mention  the  case 
of  goods  put  on  board  a  ship  without  the  knowledge  or  consent  of  the 
master  or  owners.  It  is  evident,  that  in  such  a  case  no  contract  for 
conveyance  is  made,  but  nevertheless  the  master,  upon  delivery  of 
them,  will  be  entitled  to  the  usual  freight  for  the  voyage. 

*  9.  Goods  going  during  war  to  be  delivered  in  an  enemy's  country 
imder  a  contract  to  become  the  property  of  the  enemy  on  arrival,  are 
considered  by  Prize  Courts  as  enemies'  property,  and  questions  respect- 
ing the  proprietary  interest  in  cargoes^  of  the  same  nature  as  those 
mentioned  in  this  chapter  to  have  oeen  decided  between  consignors 
and  consignees,  have  arisen  between  captors  and  claimants  in  the 
Courts  of  Admiralty  of  England  and  the  United  States^  and  been 
determined  upon  the>  same  principles.     The  general  rule  is,  that  the 

Eroperty  of  goods  going  for  the  account  of  the  shipper  and  subject  to 
is  order  and  control  remains  in  him  during  the  transit ;  and  this  has 
been  considered  to  be  the  case/  although  the  £roods  were  sent  in 
pursuance  of  the  orders  of  theconsi^ee,  or  Itated  to  be  on  his 
account  in  the  invoice,  whenever  conditions  are  annexed  to  their 
delivery,  or  a  discretion  respecting  it  is  entrusted  to  the  agent  of  the 

*  shipper  (i). 

(jg)  See  the  iudement  of  Manle,  J.,  in  this  gabject,  Bonky  Piity,  vol.  2,  309, 813. 
Howard  v.  Shepherd,  9  C.  B.  297.  {Jc)  See   the    cases  from  the   American 

(h)  Liv.  3,  tit.  2 :  Des  Connoiseemens,  art.  Conrta,  in  Story  on  Prize  Oom-ts,  by  Pratt; 

%  See  also  the  Code  de   Ck>mmeroe,   art.  the  Abo,  1  £.  &  A.  847 ;  and  the  Vroow 

281.  Margaretta,  1  Rob.  886.    The  Sallv,  8  Rob. 

(f)  Valin,  vhi    supra.    See   also,  npon  800  (note) ;  the  Anrora,  4  Rob.  219. 
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*  "Where  goods^"  said  Lord  StoweU{t)y  **are  shipped  without  orders, 
the  consignor  has  an  unlimited  right  to  vary  the  consignment  at  pleasure. 
The  seller,  if  he  may  be  so  described,  retains  an  absolute  power  over 
them,  for  there  is  no  purchase.  But  when  orders  have  been  received 
and  executed,  and  delivery  has  been  made  to  the  master  of  the  ship, 
and  bills  of  lading(m)  (deliverable  to  the  consignee^  signed  (and  trans- 
mitted to  him),  the  seller  is  functus  officio^  except  m  the  peculiar  case 
in  which  he  is  again  reinstated  by  the  privileges  of  the  vendeur  primitif 
That  will  make  it  a  matter  of  fundamental  importance  that  the  letters 
containing  the  original  order  should  be  produced.  The  mercantile 
law  I  take  to  be  clear  and  distinct,  that  tne  seller  has  not  a  right  to 
vary  the  consignment  except  in  the  case  (insolvency)  above  stated. 
The  mischief  and  inconvemence  that  would  ensue  on  a  contrary  sup- 
position are  extreme.  The  goods  might  be  put  on  board,  and  might  be 
at  the  risk  of  the  consignee  for  two  or  three  months ;  and  if  the  con- 
signor could  come  and  resume  them  at  pleasure,  it  would  place  the 
consignee  in  a  situation  of  great  disadvantage,  that  he  snould  be 
exposed  to  the  risk  during  such  a  length  of  time,  for  an  object  which 
might  b^e  eventually  defeated  at  any  moment  by  the  capricious  or 
interested  change  of  intention  in  the  bnsast  of  the  consignor." 

The  transfer,  by  subjects  of  belligerent  states,  of  property  in  ships 
or  goods  in  the  course  of  their  transit,  to  the  effect  of  cnanging  their 
national  character,  is  not  recognized  by  Courts  of  Admirdty,  if  it 
take  place  during  actual  hostilities,  or  imminent  and  impending  danger 
*  of  tnem(n). 

Having  thus  considered  the  several  particulars  belonging  dis- 
tinctly to  the  two  different  species  of  contract  for  the  conveyance  of 
merchandise  by  sea,  I  proceed,  in  the  following  chapters  of  this 
fourth  part,  to  treat  of  those  general  circumstances  which  may  be- 
long to  botL 

II---  -_IW_I  --         _■ _  -L_LII  II  -  I  ■■  ^"^ 

r/)  The  Constantia,  6  Rob.   321.  HerstoMer,  1  Rob.  114;  tbe  Vrouw  Mar- 

[m)  Tbe  words  witbin  brackets  are  not  m  garetta,  1   Rob.  836 ;  the  San   Frederick, 

Lord  StoweU'8  judgment,  but  it  is  evident  5   Rob.    128;   the    Pidentia,    1   E.  &  A. 

from  the   facts  of  the  case,  and  from  a  314.    And  see,  upon  the  subjects  discussed 

reference  to  ch.  11,  sect.  2,  of  this  Treatise,  in  this  chapter,   the  very  able  Treatise  of 

that  they  are  unplied.  Mr.  Blackburn  "  On  the  Contract  of  Sale," 

(»)  The  Danckebaar,  1  Rob.   107;  the  (Benning  &  Co.)  pp.  135— 146. 
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CHAPTER  V, 


OF  THE  GENEBAL    DUTIES  OF  THE    MASTEB   AMD  OWNERS;    AND 

HEREIN^ 

(Si,)  I.  Of  the  Preparation. 

2.  Of  the  Commencement. 

3.  Of  the  Course, 

4.  Of  the  Completion  of  the  Voyage, 

In  whatever  way  the  contract  for  the  conveyance  of  merchandise  be 
made,  the  master  and  owners  are  thereby  bound  to  the  performance 
of  various  duties  of  a  general  nature.  I  propose  to  treat  of  these 
duties  in  the  present  chapter^  and  shall  consider  them  as  they  regard, 
first,  the  Preparation  for  the  Vovage;  secondly y  the  Commencement; 
thirdly y  the  Course ;  and,  lastly y  the  Completion  of  the  Voyage. 
1,  AxAy  first y  as  to  the  Preparation  for  the  Voyage, 
The  first  duty  is  to  provide  a  vessel  tight  and  staunch,  and 
furnished  with  all  tackle  and  apparel  necessary  for  the  intended 
voyage  (a) ;  for  if  the  merchant  suffer  loss  or  damage  by  reason  of 
any  msumciency  of  these  particulars  at  the  outset  of  the  voyage,  and 
of  delay  or  loss  of  market  resulting  from  it  (J),  he  will  be  entitled  to 
a  recompence  ((?)•    But  there  is  no  implied  warranty  on  the  part  of 


(o)  Emerigon,  torn.  1,  pp.  373,  374i,  875. 
BoccQs,  not.  19,  67,  69.  Ordinanoe  of 
Rotterdam,  2  Matfens,  p.  101,  art.  124. 
MoUoy,  book  2,  chap.  2,  sect.  10.  VTell- 
wood's  Sea  Laws,  tit.  7,  p.  72. 

ih)  Christie  v,  Trott,  1  W.  R.  C.  P.  15; 
22  L.T.lOl ;  and  see  as  to  insufficient  anchors, 
Harrison  o.  Douglas,  8  Ad.  &  £.  806. 

•  (<?)  The  case  of  Wedderbum  v.  Bell,  (1 
Caropb.  Rep.  1)  was  an  action  on  a  policy  of 
insurance  on  the  ship  Minorca,  at  and  iVom 
Jamaica  to  London.  The  ship  sailed  from 
England  with  convoy,  but  parted  from  the 
fleet ;  and  being  no  more  heard  of,  was  sup- 
posed to  have  foundered  in  a  hurricane.  The 
defence  was,  that  the  ship  was  not  properly 
equipped  with  sails.  It  appeared  that  her 
sails  to  be  used  in  stormy  weather  were  in 
good  condition,  but  that  her  main-top-gallant 
sails  and  studding  sails,  which  are  useful^ 
light  breezes,  were  rotten  and  almost  unser- 
viceable. Lord  Ellenborough  said,  "Hie 
hull  of  the  ship  in  this  case  was  sufficient 
and  seawortliy,  but  it  appears  that  when 
she  left  Jamaica  her  sails  were  highly  defec- 
tive. It  is  not  enough  that  a  ship  is  supplied 
with  such  sidls  as  are  essential  to  her  safety 


from  the  perils  of  the  sea,  and  which  might 
enable  her,  if  not  intercepted,  at  aome  penod 
or  other  to  complete  her  voyage;  she  must 
be  rendered  as  secure  as  possible  from  cap- 
ture bv  the  enemy,  as  well  as  ftom  the  dan- 
gers of  the  winds  and  waves.  But  here  the 
Minorca  appears  to  have  been  deficient  in 
sails,  on  wnich  her  speed  might  materially 
depend ;  and,  if  so,  the  risk  being  thereby 
g^reatly  increased,  the  policy  never  attarhed, 
and  this  action  cannot  be  supported."  VTiih. 
respect  to  insufficiency  of  such  particulars 
after  the  commencement  of  the  voyage,  re- 
sulting from  the  negligence  or  default  of  the 
master  and  crew,  as  it  affects  the  liability  of 
insurers,  see  Hollingsworth  v.  Brodrick,  7  Ad. 
&£U.  40;  and  Dixon  v,  Sadler,  6  M.  &  W. 
405.  See  the  observations  of  Baron  Parke, 
affirmed  8  M.  &  W.895,  and  White  v.  Crisp, 
2W.B.£xch.624'.  To  a  declaration  alleging 
that  the  vessel  was  not  seaworthy  at  the 
commencement  of  the  voyage,  whereby  the 
plaintiff  was  prevented  firom  insuring,  a  plea 
that  before  any  damage,  loas,  or  prejudice 
accrued  to  the  plaintiff  tiie  vessel  was  made 
seaworthy,  is  no  answer  and  bad.  Dunbar 
V.  Smaithwaite,  4  W.  R.  Q.  B.  p.  68. 
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a  shipowner  that  his  ship  is  seaworthy  when  contraoting  with  a  sea- 
man to  make  a  voyaffe  in  her  ((2). 

An  insufficiency  m  the  furniture  of  the  ship  cannot  easily  be 
unknown  to  the  master  or  owners ;  but  in  the  hoAj  there  may  be 
latent  defects  unknown  to  both.  The  Frewih  ordinance  direotSi  that 
if  the  merchant  can  prove  that  the  vessel*  at  the  time  of  sailing,  was 
incapable  of  performing  the  voyage,  the  master  shall  lose  his  ireight, 
and  pay  the  merchant  his  damages  and  interest  («)•  Valine  in  his 
conmientary  upon  this  article,  cites  an  observation,  of  WeyUm, 
^^  That  the  punishment  <^  the  master  in  this  case  ought  not  to  be 
thought  too  severe,  because  the  master,  by  the  nature  of  the  contract 
of  affreightment,  is  necessarily  held  to  warrant  that  the  ship  is  good, 
and  pemctly  in  a  condition  to  perform  the  voyage  in  question,  under 
the  penalty  of  all  expenses,  damages,  and  interest"  And  be  himself 
adds  that  this  is  so,  although  before  its  departure  the  ship  may  have 
been  visited  aooording  to  the  practice  m  France,  and  reported 
sufficient;  because  on  the  visit  the  exterior  parts  only  of  the  vessel 
are  surveyed,  so  that  secret  faults  cannot  be  aiscoverea,  ^'  for  which, 
by  consequence,'*  saya  he,  **the  owner  or  master  remains  always 
responsible ;  and  this  the  more  justly,  because  he  cannot  be  ignorant 
of  the  bad  state  of  the  ship ;  but  even  if  he  be  iterant,  he  must  still 
answer,  being  necesiarily  Dound  to  furnish  a  ship  good  and  capable 
of  the  voyage."  Pothier  (/),  taking  notice  of  this  article,  and  of  the 
commentary  upon  it,  declares  his  own  opinion  (in  conformity,  as  he 
observes,  to  tne  general  principles  of  law  established  in  nis  own 
treatise  on  the  contract  of  letting  to  hire^  to  be,  that  if  the  ship  has 
been  visited  and  reported  sufficient,  the  master  or  owner  shall  not  be 
answerable  for  damages  occasioned  by  a  defect  which  they  did  not 
nor  could  know ;  but  he  agrees  that  they  shall  lose  their  height  ^). 
It  may  be  observed,  however,  that  defects  of  this  sort  cannot  exist, 
unless  occaiiioned  by  the  age  or  particular  employment  of  the  ship,  or 
some  accidental  disaster  that  may  have  happened  to  it ;  all  of  which 
ought  to  be  known  to  the  owner,  and  ought  to  lead  to  an  examination 
of  the  interior  as  well  as  exterior  parts.  And  indeed  this  contract, 
although  greatly  partaking  of  the  nature  of  the  contract  of  letting  to 
hire,  is  not  precisely  the  same,  but  includes  in  itself  a  warranty 
beyond  that  which  is  contained  in  the  contract  for  letting  to  hire. 
In  a  charter-party,  the  person  who  lets  the  ship  covenants  that  it  is 
tight,  stauncn,  and  sufficient ;  if  it  is  not  so,  the  terms  of  the  cove- 


(d)  Couch  V.  Steel,  3  E.  &  B.  402. 

(e)  Liv.  3,  tit.  8,  Fret,  art.  12. 

If)  Trait^  dtt  Charte-portie,  num.  80. 
The  author  here  refers  to  hU  own  oxceUent 
Tr^t^deLouage,part  2,chap.  l,8ec.4,par.  2. 
But  it  rather  appears  to  me  that  the  rules 
there  laid  down  oy  himself  warrant  the  con- 
duuon,  that  in  this  instance  the  owner  and 
master  ought  to  he  responsible  lor  the  loss — 
"Lorsque  Ic  looateur  devoit  par  sa  pro- 
fession 6tre  informe  du  vice  de  la  chose  lou^, 
il  est  tenu  des  donunages  int^r^  du  con- 


ducteur,  sans  qn'il  soit  bcsoin  de  ohercher, 
si  elTeotivement  il  en  a  eu  connoinanoe  on 
non."  AndheinstanoesthdcaMof  aoooper 
or  shopkeeperi  letting  caaks  made  of  bad 
wood. 

*  (^)  Le  oapitame  perd  son  ftet,  et  repond 
das  dommages  intMtBderaffir^tettr,si  oefni-d 

Erouve  qn^orsquele  navire  a  £ut  voile,  U  ^tint 
ors  d'mt  de  naviguer.  La  preuve  e«t  ad- 
missible non  obstante  et  oontre  les  certificats 
de  viute  au  depart. — Code  de  Commerce,  art. 
297.* 
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nant  are  not  complied  with  (A),  and  the  ignorance  of  a  covenantor 
can  never  excuse  him.  And  with  regard  to  a  general  ship,  Chief 
Justice  Holty  in  his  elaborate  argument  on  the  law  of  bailments,  dis- 
tinguishes the  contract  made  K>r  the  carriage  of  goods  from  the 
contract  of  letting  to  hire;  and,  speaking  of  the  former,  when 
made  by  a  person  m  a  public  employment,  says,  **  The  law  charges 
the  person  {viz.y  common  carrier,  hoyman,  master  of  a  ship)  thus 
entrusted  to  carry  goods  against  all  events  but  acts  of  God  and  of 
the  king's  enemies ;  so  that  a  common  carrier  is  an  insurer  against 
all  perils  or  losses  not  within  the  exception  (t) ;  and  the  contract  of 
insurance,  properly  so  called,  is  clearly  void  if  the  ship  at  the  com- 
mencement of  the  voyage  be  not  seaworthy,  although  the  person 
who  has  effected  the  insurance  be  ignorant  of  that  circiunstance  (j). 

Indeed,  in  a  case  in  which  it  appeared  that  the  owner  of  a  lighter, 
employed  in  conveying  goods  from  a  quay  at  HuU  to  sloops  in  the 
dock,  had,  together  with  many  other  persons  engaged  in  the  same 
business,  given  public  notice,  "  That  they  would  not  be  answerable 
for  any  loss  or  damage  which  should  happen  to  any  cargo  which 
should  be  put  on  board  any  of  their  vessels,  unless  such  loss  or 
damage  should  happen  or  be  occasioned  by  want  of  ordinary  care  and 
diligence  in  the  master  or  crew  of  the  vessel,  when  and  in  such  case 
they  would  pay  to  the  sufferers  lOi  per  centum  upon  such  loss  or 
damage,  so  as  the  whole  amount  of  sucn  payment  should  not  exceed 
the  value  of  the  vessel  on  board  whereof  such  loss  or  damage  should 
have  happened,  and  the  freight  of  such  vessel."  And  they  gave 
further  notice,  "  That  any  merchant  or  other  persons  desirous  of 
having  their  goods  or  merchandises  carried  free  of  any  risk,  in 
respect  of  lost  or  damage,  whether  the  same  should  happen  from  the 
<ict  of  God  or  otherwise,  might  have  the  same  so  carriea  by  entering 
into  an  agreement  for  the  payment  of  an  extra  freight  proportionable 
to  the  accepted  responsibility,  on  application  to  them  or  their  respective 
agents."  It  was  held,  that  the  owner  was  answerable  to  the  fall 
extent  of  the  damage  done  to  goods  by  reason  of  the  leakiness  and 
insufficiency  of  his  lighter,  although  tJie  merchant  was  acquainted 
with  the  notice  before  he  sent  the  goods  on  board.  In  delivering  the 
judgment  of  the  Court  on  this  occasion,  the  learned  Chief  Justice, 
Lord  EUenborough,  said,  "  In  every  contract  for  the  carriage  of  goods 
between  a  person  holding  himself  forth  as  the  owner  of  a  lighter  or 
vessel  ready  to  carry  goods  for  hire,  and  the  person  putting  goods  on 
board  or  employing  his  vessel  or  lighter  for  that  purpose,  it  is  a  term 
of  the  contract  on  tiie  part  of  the  carrier  or  lighterman  implied  hy  law, 
that  his  vessel  is  tight,  and  fit  for  the  purpose  or  employment  for 
which  he  offers  and  holds  it  forth  to  the  public  It  is  the  very 
foundation  and  immediate  substratum  of  the  contract  that  it  is  so ; 


•(A)  The  law  of  the  United  states  of  Ame-  chant,  nor  arc  relevant  to  free  the  skipper, 

rica  is  the  same :  see  American  edit.  p.  222.  who  mnst  have  the  ship  saffident  at  his 

So  also  is  the  Scotch  law.     «  Such  ordinary  peril."— 1  Bell's  Com.  4th  edit  550.  • 
hazards  as  occur  not  by  stress  of  weather,  or  (t)    Coggs    v.  Bernard,  2  Lord   Raym. 

any  extrindc  accident,  but  only  from  the  909. 
d^ip  and  her  frimiture,lie  not  upon  the  mer-  (j)  Park  on  Insurance,  ch.  11. 


OEJLP..Y.]  DtUies  of  Master  and  Owners.  257 

the  law  presumes  a  promise  to  that  effect  on  the  part  of  the  carrier 
without  any  actual  proof;  and  every  reason  of  sound  policy  and 
public  convenience  requires  it  should  be  so.**  And  the  Court  con- 
sidered the  insufficiency  of  a  lighter  "  as  a  personal  neglect  of  the 
owner ^  or  more  properly  as  a  non-performance  on  his  part  df  what  he 
had  undertaken  to  do — viz.^  to  provide  a  fit  vessel  for  the  purpose ;  ** 
and  thought  it  clear  that  the  only  object  of  the  notice  **  was  to  limit 
the  responsibility  of  the  owners,  in  those  cases  only  where  the  law 
would  otherwise  have  made  them  answer  for  the  neglect  of  others, 
and  for  accidents  which  it  might  not  be  within  the  scope  of  ordinary 
care  and  caution  to  provide  against "  {k). 

And  not  only  must  the  ship  and  her  furniture  be  sufficient  for  the 
'^y^g^f  l>^t  she  must  be  also  furnished  at  the  time  of  sailing  (Z)  with 
a  competent  master,  and  an  adequate  number  of  persons  of  skill  and 
abilitfT  to  navigate  her. 

*She  is  not  fit  for  the  voyage  unless  she  sails  with  a  crew 
competent  for  the  voyage,  considering  its  length  and  the  circum- 
stances under  which  it  is  undertaken.  Therefore,  where  on  a  voyage 
from  the  Mauritius  to  London  there  was  no  one  on  board  competent 
to  suj^ly  the  captain's  place,  in  case  of  illness.  Lord  Tenterden,  in 
an  action  on  a  policy  of  assurance,  held  the  underwriters  to  be 
discharged  (m). 

The  case  of  Tait  v.  Levi(n)  was  an  action  on  a  policy  of  insurance 
at  and  from  Cork,  to  the  ship's  loading  port  or  ports  on  the  coast  of 
Spainy  within  the  Straits  of  Gibraltar,  including  Tarragona,  and  not 
higher  up^  the  Mediterranean,  and  from  thence  to  London.  Tarragona 
was  at  this  time  in  the  possession  of  our  Spanish  allies.  Barcelona,  wnich 
lies  farther  up  the  Mediterranean'^  was  in  possession  of  the  fVeneh 
enemy.  It  was  the  intention  of  the  captain  to  co  into  Tarraaona,  but 
being  entirely  ignorant  of  the  coast,  he  passed  tnat  port  in  the  night, 
mistook  Barcelona  for  Tarragona,  and  was  entering  the  former  port 
when  captured  bv  the  French.  Lord  EUenborough — "  There  was  no 
just  cause  for  tne  deviation;  it  resulted  solely  from  the  master's 
ignorance.  If  he  had  been  driven  off  Barcelona  by  stress  of  weather, 
it  would  have  been  a  different  consideration.  I  think  the  case  against 
the  assured.  The  implied  warranty  to  provide  a  master  of  reasonably 
competent  skill  was  not  complied  with,  by  sending  out  one  who  was 
totally  ignorant  of  the  one  port  and  of  the  other — of  Tarragona  and 
of  Barcelona — ^when  it  was  the  immediate  and  prominent  object  of  the 
*  policy  to  distinguish  between  them." 

And  for  sailing  down  rivers,  out  of  harbours,  or  through  roads,  Ac., 
where,  either  by  usage  or  the  laws  of  the  country,  a  pilot  is  required, 
a  pilot  must  be  taken  on  board  (o).      The  master,  when  bound  to 


{h)  Lyon  and  Another  v.  MeUs,  5  East,  (o)  Law  v,  Hollingsworth,  7  Term  Rep. 

428.  160.    PhiUips  v,  Headlam,  2  B.  &  Ad.  884. 

(/)  Fdrshaw  u.  Chabeirt,  3  B.  &  6.  158.  Seo  the  observations  of  Baron  Parke  on  these 

Bat   see  Weir   v.  Aberdeen,  2    B.  &  Aid.  cases,  as  they  affect  the  liability  of  insurers, 

820.  in  the  case  of  Dixon  v,  Sadler,  5  M.  &  Wels. 

[w)  Clifford  «.  Hunter,  H.  &  H.  103.  405;  Emerigon,  torn.  1,  p.  375;  Molloy, 

»)  14  Kast^  481.  book  2,  ch.  2,  sec.  7;  Roccns,  not.  59,  G2; 
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take  a  jnlot^  is  liable  to  heavy  penalties^  if^  after  a  qualified  one  bas 
offered  to  take  charge  of  his  snip,  he  does  not  emploj  him.  And 
no  owner  or  master  of  any  ship  shall  be  answerable  to  any  person 
whatever,  for  any  loss  or  damage  occasioned  by  the  fault  or  inca^ 
pacity  of  tmy  qualified  pilot  actmg  in  charge  of  such  ship  within 
any  district  where  the  employment  of  such  pilot  is  compulsory  by 
law  (p). 

The  manner  of  taking  goods  on  board,  and  the  commencenumt  of 
the  master's  duty  in  this  respect,  depend  on  the  custom  of  the  particular 
place.  More  or  less  is  to  be  done  by  wharfingers  or  lightermen  accord* 
mg  to  the  usa^e.  If  the  master  receives  goods  at  the  quay  or  beach, 
or  sends  liis  boat  for  tliem,  his  responsibility  commences  with  the 
receipt  (g).  In  the  port  of  London^  with  respect  to  goods  intended  to 
be  sent  coastwise,  it  has  been  held  that  die  responsibilitr  of  the 
wharfinger  ceases  by  delivery  of  them  to  the  mate  of  the  vessel  upon  die 
wharf  (r).  As  soon  as  any  goods  are  put  on  board,  the  master  must 
provide  a  sufficient  number  of  persons  to  protect  them  («) ;  for  even  if 
the  crew  be  overpowered  by  a  superior  force,  and  the  goods  stden^ 
while  the  ship  is  m  a  port  or  river  within  the  body  of  a  county,  the 
master  and  owners  will  be  answerable  for  the  loss,  although  they  have 
been  guilty  of  neither  firaud  nor  fault :  the  law  in  this  instance  hold* 
ing  them  responsible  from  reasons  of  public  policy,  and  to  prevent 
the  combinations  that  might  otherwise  be  made  with  thieves  and 
robbers. 

It  is  usual  for  the  master  and  mate  to  sign  a  receipt  for  goods  at  the 
time  of  the  shipment,  and  deliver  it  to  the  shipper.  When  this  is  dcAM) 
the  master  must  take  care  not  to  deliver  a  bill  of  lading  until  the 
receipt  is  returned  to  him ;  for  otherwise  he  may  place  himself  under 


French  ordinance,  li\r.  2,  tit.  1,  Du  Cftpitaine, 
art.  8.    Andie« 

Ordinanoe  of  Witbay»  art.  69,  60 
Ordinance  of  Antwerp,  2  Magens,  p. 

art.  9 

Wellwood's  Sea  Laws,  pp.  23, 26 
Ordinance  of  Rotterdam,  2  Magens,  p. 

108,  art.  139 

Ante,  pt.  8,  eh.  7 

In  Redmond  «.  Smith,  8  Scott's 
263.  it  was  held  that  a  contract  of  ininranoe, 
made  in  breach  of  the  regulations  of  the  5  & 
6  Wm.  4,  c.  19,  by  which  masters  of  British 
ships  are  proUbited  from  carryinff  to  sea 
seamen  who  have  not  ngned  the  ship's  arti- 
cles, was  not  therefore  void. 

(j»)  17  &  18  Vict.  c.  104,  ss.  858, 376, 888. 

{q)  M(^oy,  book  2,  chap.  2,  sec.  2; 
Roccos,  not.  88;  Wellwood,  tit.  9.  Dig. 
4,  9,  8. 

(r)  Cobban  and  Another  r.  Downe,  5  Esp. 
N.  P.  C.  41. 

U)  Morse  «.  SIucl  1  Vent.  190,  238;  Sir 
T.  Raym.  220.  Rich  v.  Kneeland,  Hob.  17; 
2Cro.880;  Dig.4,9,1,1.  <*Kisihocenet 
statntnm,  materia  daretnr  com  ftnibns  ad- 
setwoM  eoB,  qnos  redpiont,  ooeondi,  com  no 


nunc  ^idem  abstincant  hnjusmodi  fWmdi- 
bos."  JBnt  the  word^rM  here  means  tMe^m 
only,  and  not  robbers,  who  come  with  a  tima* 
lior  and  irresistible  ibrce:  they  are  caUad 
latrone*.  Thus  by  the  Digest,  17,  2,  52,  8, 
a  partner  who  has  the  care  of  the  joint  pro- 
perty is  not  answerable  "  si  id  lakicimo  ant 
mceudio  perierit,"  but  he  is  answerable,  "  il 
sijktribue  subreptum  at;"  upon  which  Ooiho' 
Jred  obsen'es,  "adversus  latranei  parmn 
prodest  custodia  |  advenns  Jkru  piodasw 
potest,  si  quis  advigilet.  Zatrocimmm  iktale 
damnum,  sen  casus  fortuitus  est;  at  n<si./Vr* 
iwn,**  And  the  words  of  the  Digest^  title 
Kautae,  caupones,  itabularii,  &c.,  4^  9,  8,  are, 
''Nisi  si  qmd  damno  fktali  contingat;  inda 
Labeo  scnbit,  si  quid  naufragio,  aut  per  vim 
piratarum  perierit,  non  esiet  iniqtram  exeep* 
tionem  ei  dori;  idem  erit  dicendnm  si  m 
stabulo  aut  in  caupona  vis  major  contlgertt," 
So  that  our  law  at  present  is  stricter  in  the  case 
of  earners  than  the  dvil  law;  but  it  is  said  to 
have  been  the  same  formerly,  and  not  to  have 
charged  a  carrier  in  the  caae  of  robberT,un)ai 
he  tnivellNl  by  dangerous  ways,  or  at  nnaai 
sonable  hours.  See  Jonea  on  BailaMnti^  0. 
103. 
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a  twofold  retpooaibility — a  reipcmsibilify to  the  ihipper^in  caie  liediiH 
require  the  goods  to  be  delivered  to  his  own  order,  and  have  a  legal 
rimt  to  do  bo;  and  a  reBponsibility  to  a  holder  of  the  bill  of  lading, 
who  may  be  induced  to  purchase  the  goods  on  the  faith  of  it  (t).  And 
if  such  a  receipt  is  required,  it  ought  to  be  giyen ;  and  if  not  given^ 
still  the  master  must  take  care  not  to  deliver  a  bill  of  lading  to  any 
person  but  the  shipper,  without  his  orders,  for  if  he  does,  he  mar  incur 
a  twofold  responsibility  in  the  same  way  as  if  die  required  receipt  had 
been  given  Tu). 

It  is  in  all  cases  the  duty  of  the  master  to  provide  ropes,  &c.,  proper 
for  the  actual  reception  of  the  goods  into  the  ship  Qb).  And  if  a  cask 
be  accidentally  staved  in  letting  it  down  into  the  hold  of  the  ship,  the 
master  must  answer  for  the  loss  (v).  The  ship  must  also  be  furnished 
with  projper  dunnage  (pieces  ot  wood  placed  against  the  sides  and 
bottom  ot  the  hold)  to  preserve  the  cargo  from  the  effects  of  leakam, 
according  to  its  nature  and  quality  (^).  And  care  must  be  taken  oy 
the  master  (unless  by^  usage  or  agreement  this  business  is  to  be  per-* 
formed  by  persons  hired  by  the  merchant)  (a)  so  to  stow  and  arrange  < 
the  different  articles  of  which  the  cargo  omsists  that  they  may  not 
be  injured  by  each  other,  or  by  the  motion  or  leakage  of  the  ship  (ft). 
And  more  must  not  be  taken  on  board  than  the  ship  can  con- 
remently  carry,  leaving  room  for  her  own  furniture  and  the  pro- 
yisions  of  the  crew,  and  for  the  proper  working  of  the  vessel  (o). 
Neither  may  the  master  take  on  board  any  contraband  goods,  whereby 
the  ship  and  other  parts  of  the  cargo  may  be  liable  to  forfeiture  or 
detention  (d), 

*  In  addition  to  the  charter-party  and  bills  of  lading,  which  contain 
the  engagements  of  himself  and  his  owners  with  the  charterers  of  the 
ship  and  the  shippers  of  the  cargo,  he  is  bound  to  carry  with  him  the 
certificate  of  registry,  on  which  appear  the  age,  build,  and  description 
of  his  ship,  his  own  name  as  master,  the  names  and  residences  of  his 
owners,  and  the  proportions  in  which  they  are  interested  in  the  ship  («); 
the  account  of  the  crew,  in  the  forms  sanctioned  by  the  Board  of 
Trade  for Jiome  and  foreign-going  ships,  which,  twice  a  year  for  home- 
trade  ships,  and  within  forty-eight  hours  of  the  arrival  of  any  foreign- 
*  going  ship  at  her  port  of  destination  in  the  United  Kingdom^  is  to  be 


(Q  GraTon  aod  Another  V.Ryder,  6  Tannt.  thus  incnrred  might  be  recovered  b^  the 

4SS;  and  2  Marsh.  127.  And  see  Hawes  and  plaintiff  from  the  defendant  in  an  action  on 

Another  v.  Watson  and  Another,  2  fi.  &  C.  an  implied  contract  to  repay  them. — Fletdier 

640.    See  the  cases,  ojOf,  p.  288.  o.  Gillespie,  8  Bing.  685. 

(u}  Bock  V.  Hatfiek^  6  B.  &  A.  682.  (b)  V^eUwood,  p.  29.    Ordin.  of  Antwerp^ 

(x)  Laws  of  Oleron,  art.  10.    Laws  of  2  Magens,  p.  16,  art.  8.    French  Ordhi.  liv. 

Wkmy,  art.  22.    Weawood,  tit.  9.  2,  tit.  Dn  Capitaine,  art  12.    Laws  of  Wis- 

QaSv.  Clinkard,  cited  1  Wils.  282.  bay,  art.  28.    Laws  of  Ok«m,  art  11,  and 


n 


Ordin.  of  Rotterdam,  2  Magens,  101,  Qeirao  thereon. 

art.126,126.  (c)  Boocaa,not80.  Ordin.of  Botterdam, 

(a)  A  charter-parfy  provided  that  the  2  Magens,  p.  102,  art.  liT.    Wdr  v.  Absr« 

ca^  should  be  pnt  on  board  the  phdntaff's  deen,  820. 

ihip  at  the  defendant's  expense.  The  master,  (d)  Molloy,  book  2,  chap.  2,  sec  7.  Boo* 

apan  the  refesal  of  the  defendant's  agent  to  ens,  not  66.    Wdlwood,tit  9. 

have  the  goods  pnt  on  board,  emptoyed  men  («)  17  &  18  Vkt  o.  10^  ss.  44  to  64. 
to  do  it;  and  it  wm  held  that  the  expense 
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^deUvered  to  the  shippipg  master  (^);  the  agreement  with  the  seamen — 
a  I^ble  copy  of  which  he  is  required,  at  the  commencement  of  every 
voyage,  to  place  on  board,  in  such  a  manner  as  to  be  accessible  to  the 
crew  {g) ;  the  official  log-book(A),  in  which,  as  we  have  seen,  an  entry  is 
to  be  made  by  him  of  every  event  which  occurs  during  the  voyaee ; 
the  manifest,  which  should  contain  an  accurate  statement,  under  nis 
hand,  of  all  the  goods  shipped,  and  by  whom,  on  board  his  vessel  at  her 
port  of  departure,  and  of  the  persons  to  whom  they  are  consigned;  and 
the  bills  of  lading,  which  he  is  bound,  under  a  heavy  penalty,  to  pro- 
duce to  the  officers  of  Customs  before  he  can  be  permitted  to  discharge 
his  cargo  at  any  port  of  the  United  Kingdom  (i). 

He  must  carry  no  colours  worn,  or  resembling  those  worn,  by  h^ 
Majesty's  ships,  nor  any  distinctive  national  colours  except  the  Union 
Jack  with  a  white  border,  without  warrant  from  her  Majesty,  or  the 
Admiralty ;  and  if  he  wears  on  board  his  ship  the  Union  Jack,  or 
colours  usually  worn  by  the  Queen's  ships,  he  is  liable  to  a  penalty  of 
*  500t  (A). 

The  master  must  also  take  on  board  no  false  or  colourable  papers,  that 
mav  subject  the  ship  to  capture  or  detention  (J) ;  and  he  must  procure 
and  keep  on  board  all  viq  papers  and  documents  required  for  the 
manifestation  and  protection  of  the  ship  and  cargo  by  the  law  of  the 
countries,  from  ana  to  which  the  ship  is  boum,  and  by  the  law  of 
nations  in  general,  and  treaties  between  particular  states  (m).  The 
rule  of  the  French  ordinance  on  this  subject  is,  that  the  master  must 
have  on  board  the  charter-party  and  other  documents  relating  to  the 
proof  of  his  lading  (n).  Valine  in  his  Commentary  on  the  Oroinance, 
says,  that  this  article  relates  chiefly  to  a  time  of  war,  and  that  if  a  ship 
should  be  condemned  as  good  prize  on  accoimt  of  the  master's  £Edlure 
in  this  respect,  he  must  answer  for  the  event.  I  have  confined  the 
rule  in  the  manner  above  expressed^  because  it  would  be  unjust  to 


•  (f)  SeoB.  273,  274.  See  the  forms 
ftinctioned  by  the  Board  of  Trade  in  the 
Appendix.  Lofts  in  the  form  (G)  required 
l^  7  &  8  Vict  c.  112,  to  be  delivered  to 
officers  <^  Customs  before  the  ship's  depar- 
ture, are  no  lonser  rcqmred  to  be  so  delivered 
in  the  case  of  ships  of  which  the  crews  l^ve 
been  engaged  before  a  shipping  master;  but 
the  master  of  every  foreiffn-ffomg  ship  must 
report  to  the  nearest  shippmg  master  any 
dumge  whidi  may  have  taken  ph«oe  in  his 
crew  before  his  final  departure  firom  the 
United  Kingdom.   17  &  18  Vict.  c.  104^  s.  158. 

{a)  Sees.  149, 166. 

(h)  Sec  280. 

\i)  16  &  17  Vict  c.  107,  s.  53. 

Qe  Sec  105.  And  see  the  Minerva,  3  Rob. 
34;  R.  V.  Miller,  1  Hagg.  197;  R.  v.  Benson, 
8  Hagflr.  96.* 

(Q  Quidon,  chap.  5,  art.  33;  MoUoy, 
book  2,  chap.  2,  sec  9.  See  also  Homeyer 
V.  Lnshington,  uid  OsweU  v,  Vigne  (15  East, 
46;  ibid.  70),  as  to  the  effect  of  carrying 
nmolated  papers  on  a  policy  of  insurance  not 


containing  permission  so  to  dc  By  the 
Merchant  Shipping  Act,  1854,  17  &  18  Vict, 
c.  104,  B.  103,  ifc  is  provided  that  ships  unduly 
unng  the  Britash  flag,  and  assuming  the 
national  character,  may  be  brought  by  naval 
officers  and  officers  of  Customs  before  a 
Court  of  Admiralty,  and  confiscated  to  Yua 
Mmestv. 

*  (m)  The  documents  and  papers  expected 
to  be  found  on  board  a  neutral  ship  are : — 
1.  The  passport,sea-brief,  or  sea-letter.  2.  llie 
proofs  of  propttr^,  Inll  of  sale,  &c  3.  The 
muster-roU.  4.  The  charter-party.  6.  The 
bills  of  kcBng.  6.  The  invoice.  7.  The  bg- 
book.  8.  The  bill  of  health.  See  Marshall 
on  Insurance,  b.  1,  c  9,  s.  6.  As  to  the 
manifest  or  written  contents  required  for 
the  importetion  of  goods  into  Groat  Britain, 
see  6  Qeo.  4,  c.  107,  ss.  3—7.  As  to  the 
coasting  trade,  see  same  statuteit,  ss.  100 — 
114.  • 

Jn)  lav.  3,  tit.  1,  Charte-partie,  art  10, 
I  Valin  tiiereon.   See  also  F6thier,  Charte- 
partie,  num.  81. 
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charge  the  master  or  owners  for  some  cases  of  omission^  nboh  which 
ships  were  condemned  in  France  during  the  late  wars,  although  the 
terms  of  the  condemnation  were  such  as  to  discharge  the  insurers  from 
their  responsibility,  according  to  the  established  rule  of  the  law  of 
nations,  which  holds  the  sentence  of  a  foreign  Court  to  be  condusiye 
of  the  hct  upon  which  it  is  founded ;  and  to  which  rule  the  Courts  of 
Justice  in  this  country  adhered  with  the  dignity  belonging  to  regular 
and  permanent  establishments. 

2.  Secondly,  as  to  the  Commencement  of  the  Voyage. 

Where,  by  the  terms  of  a  charter-party,  a  number  of  days  is 
fu^inted  for  the  lading  of  the  cargo,  the  master  must  not  sail  liefbre 
the  expiration  of  the  tmie ;  and  if  a  farther  period  is  allowed,  by  a 
clause  of  demurrage,  he  must  wait  that  period  also,  if  required  to 
do  so. 

All  things  being  prepared  for  the  commencement  of  the  voyage,  the 
master  must  forthwith  obtain  the  necessary  clearances  f  o),  or  permis- 
sion to  sail,  from  the  officers  of  the  Customs,  or  others  appointed  for 
the  discharge  of  vessels,  and  pay(j?)  the  necessary  port  and  other 
charges  for  that  purpose. 

*  The  master  of  every  ship  in  which  coods  are  to  be  exported  from 
the  United  Kingdom  to  ports  beyond  l£e  seas,  must,  before  taking 
them  on  board,  aeliver  to  the  collector  a  certificate  of  the  due' clearance 
inwards  or  coastwise  of  such  ship,  of  her  last  voyage,  and  an  entry  (a) 
outwards  of  such  ship,  verified  by  his  signature;  and  if  any  goods  be 
taken  on  board  before  the  ship  shall  have  entered  outwards,  he  forfeits 
the  sum  of  100^ 

No  goods  shall  be  shipped,  or  water-borne  to  be  shipped,  for  exporta- 
tion without  the  presence  or  authority  of  the  proper  omcer  of  Customs ; 
nor  from  any  place  except  some  legal  quay,  whwrf,  or  other  place  duly 
2n>pointed  for  such  purpose;  nor  before  due  entry  outwanL  of  such 
ship,  and  due  entry  of  such  goods ;  nor  before  such  goods  shall  have 
been  duly  cleared  for  shipment  (r).  And  no  stores  shall  be  shipped 
for  the  use  of  any  foreign-Dound  smp,  nor  any  articles  taken  on  Doard 
any  ship  be  deemed  to  be  stores,  except  such  as  shall  be  borne  on 
Ae  victualling  bill  {s). 

If  any  goo£  shall  be  shipped,  or  water-borne  to  be  shipped,  without 
being  duly  cleared,  the  same  shall  be  liable  to  forfeiture  (t\ 

It  may  be  useful  to  state  in  this  place,  in  what  this  ^'  duly  clearing  " 
of  goods  and  ships  consists : — 

Exporters  of  goods,  before  shipping  the  same,  are  required  to  deliver 
shipping  bills,  or  accounts  of  sucn  goods,  in  forms  varying  according 
to  the  Customs'  regulations  respecting  them,  to  the  searcher,  or  other 
proper  officer;  and  these  shipping  biUs,  when  filled  up  and  sighed  by 
*  the  exporter,  or  his  agent,  or  the  consignee  of  the  ship,  and  counter- 


Co)  Castofiiis'  Act,  1858,  16  k  17  Vict.  o.  (g)  16  k  17  Vict.  c.  107,  s.  118;  lee  the 

107,  is.  141,  146.  form  in  the  Act 

(p)  GmdoD,  c.  5,  art  33.    Molloy,  book  2,  {fS  Sec  119.- 

<^.  2,  lec  9.    Ifi^or  of  London  v.  Hunt,  {$)  Sec.  140. 

8Ler.87.  Yinkentone o.Ebden,  1  Sdk. 248.         (0  Sec  144. 
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*  signed  by  the  searcher^  are  the  clearances  cf  such  goods  as  are 
ennmerated  therein  (u). 

The  master  of  every  foreign-bound  ship  shall,  upon  appHcatiQn  to 
**  the  searcher,^  receive  a  victualling  bill  for  the  shipment  of  such  stores 
as  he  may  require,  and  shall  be  allowed  by  the  collector  and  comptroller, 
for  the  use  of  the  ship,  according  to  the  voyage  upon  which  she  is 
about  to  departf^').  He  shall  also,  before  clearance  outwards  of  such 
ship  from  the  United  Kingdom,  if  there  be  any  goods  on  board— part 
of  the  inward  cargo — ^reported  for  exportation,  aeliver  to  the  searcher 
a  copy  of  the  report  inwards  of  such  goods,  certified  by  the  collector; 
and  if  such  copy  be  found  to  correspond  with  the  goods  so  remaining 
on  board,  the  searcher  shall  sign  the  same,  to  be  filed  with  the  certifi- 
cates, or  dockets  (y)  (if  any),  and  victualling  bill  of  the  ship. 

Before  any  ship  is  clear^  outwards  from  the  United  Kingdom,  with 
any  goods  shipped  or  intended  to  be  shipped  on  board  the  same,  the 
master  must  deliver  a  content  of  such  ship  to  the  searcher,  as  required 
by  the  Act,  and  make  and  subscribe  a  declaration  at  the  foot  thereof 
**  that  such  content  is  a  true  account  of  all  goods  shipped  or  to  be 
shipped  on  board  the  ship,  and  correct  in  all  other  particulars ; "  and 
shall  answer  such  questions  as  shall  be  demanded  of  him  concerning 
the  ship,  the  cargo,  and  the  intended  voyage,  by  such  collector  (z). 
And  before  clearance,  the  certificates  (if  any)  shall  be  delivered  to  the 
searcher,  who  shall  compare  the  shipping  bill  with  the  content  and 
certificates  (if  any),  and  file  such  certificates,  copy  of  report  inwards  (if 
iny)  of  gooas  reported  for  exportation  in  such  ship,  and  the  victuallimr 
oifl,  with  a  label  attached  thereto,  in  a  form  required  by  the  Act;  and 
such  label,  when  filled  up  and  signed  by  the  searcher  and  the  collector, 
shall,  as  to  the  goods  comprised  therein,  be  the  clearance  and  authority 
for  the  departure  of  the  ship  (a).  .  J^, 

If  the  ship  leaves  in  ballast,  the  master  must  answer  such  questions 
as  are  asked  of  him  by  the  collector  touching  the  departure  or  destina- 
tion of  the  ship— and  thereupon  the  collector  clears  the  ship  in  ballast, 
and  notifies  the  clearance,  and  the  date  thereof,  on  the  victualling 

Tne  master  of  every  coasting  ship  is  required  to  keep  a  cargo  book, 
in  which  he  is  to  enter  an  account  and  description  of  his  ship,  her  port 
and  voyage,  and  of  all  goods  taken  on  board  her  at  every  port  of  lading, 
and  to  deliver  such  account,  with  a  duplicate,  to  the  collector,  befi)re 
his  departure  from  such  port  And  the  collector  shall  retain  the  dupli- 
cate, and  return  the  original  account,  dated  and  signed  by  him ;  and 
such  account  shall  be  the  clearance  of  the  ship  for  the  voyage,  and  the 

*  transire,  or  pass,  for  the  goods  expressed  therein  (c). 

Having  complied  with  uiese  regulations  (the  observance  of  which, 
as  well  as  of  otners  too  minute  to  be  mentioned  here,  is  enforced  by 
heavy  penalties),  the  master  must  commence  his  voyage  without 

e  16  A 17  Ticfc.  c.  107, 88. 121—126.  («)  16  k  17  Vict.  c.  107,  8. 14». 

See.  140.  (a)  Sec.  142. 

Sec.  141.    A  coekei  is  a  docnment         [hj  Sec.  146. 
certifying  that  the  costoms'  duties  hare  been         (ej  Sees.  106, 106.    See  the  Act :  the  di- 

paid  on  the  goods  described  in  it.  rections  for  keeping  this  h(xk  are  noinnte. 
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delaj^  as  loon  as  the  weather  is  favourable  (d) ;  bat  he  must  on  qo 
aoeonnt  sail  oat  daring  tempestaous  weather  (0).  By  most  of  the 
ancient  marine  ordinances^/)  the  master  is  required  ifefore  he  hoists 
sail  to  consult  his  mate,  pilot,  and  others  of  the  crew,  as  to  the  wind 
and  weather  (^);  but  I  apprehend  such  ccmsultation  is  not  required  by 
the  law  of  England^  accoiding  to  which  the  entire  management  of  the 
ship  is  entrusted  to  the  master. 

If  there  has  been  an  undertaking  or  warranty  to  sail  with  con* 
Toy  (A),  the  vessel  must  repair  to  the  place  of  rendezvous  for  that 
purpose,  and  the  master  must  put  himself  under  the  protection  and 
control  of  the  ships  of  war  appointed  under  the  authority  of  the 

Evemment  for  the  guard  of  merchant  vessels  bound  to  the  place  of 
\  destination.  A  warranty  that  the  vessel  shall  sail  with  convoy  is 
very  common  in  a  policy  of  insurance ;  and  in  that  case,  if  it  be  not 
complied  with,  the  msurance  becomes  absolutely  void,  and  the  insurers 
are  not  answerable  for  a  loss  happening  by  tempest  or  other  accident 
wholly  independent  of  the  subject  of  the  warranty,  for  which  they  would 
edierwise  be  liable,  nor  in  many  cases  bound  to  return  the  premium ; 
but  if  the  warranty  be  made  by  the  master  or  owner  to  the  merchant^ 
and  not  complied  with,  the  master  or  owner  may  be  responsible  for  a 
loss  happening  by  tempest  or  other  accident,  for  which  otherwise  the 
master  or  owner  would  not  be  liable,  and,  even  if  the  ship  arrive  safe, 
may  be  bound  to  compensate  the  merchant  for  the  loss  of  the  advan- 
tage of  return  of  premium  (t).  The  merchant  having  trusted  to  this 
warranty  of  the  master  or  owner,  and  in  confidence  of  its  performance 
made  a  similar  warranty  in  his  contract  with  the  insurers,  and  having 
lost  the  benefit  of  his  msurance,  or  of  a  return  of  premium,  by  the 
breach  of  the  warranty  on  the  part  of  the  master  and  owners,  nas  a 
right  to  receive  from  them  whatever  he  has  lost  by  their  misconduct. 
This  warranty  has  been  so  fully  and  ably  treated  by  Mr.  Park  (k),  in 
his  valuable  book  on  Insurance,  that  I  should  forbear  to  enter  upon  it 
here,  did  not  a  reference  to  the  several  decided  points  and  authorities 
on  the  subject  appear  absolutely  necessary  in  this  place. 

The  convoy  must  be  a  ship  or  ships  of  war  appointed  under  the 
authority  of  the  government;  that  is,  immediately  by  the  govenv- 


(d)  Ani€,  ch.  1  of  thii  part.  Ordin.  of 
Rotterdam,  2  Magens,  p.  102,  art.  128.  The 
Ordinance  of  the  Uanse  Towns  allows  two  or 
threadays. 

(#)  II0II07,  book  2,  chap.  2,  sec.  4.  Boc- 
CQi^  pot.  66. 

(f)  See  French  Ordhi.  art.  IS,  and  " Jng«. 
MM  d'Olenm,''  cited  by  Valin  Sn  his  Com. 
mentariea  on  it:  "The  master  should  ask 
oonnsel  at  his  feUowes  in  making  of  sail ;  and 
gff  some  of  them  sayis  that  the  weddar  is  gndc^ 
and  some  sayis  the  oontraire,  the  master 
should  accord  with  the  maist  part ;  and  gif 
he  doea  otherwise,  and  odit  cum  to  the  ship 
hot  gude,  Um  master  should  pay  the  skaith 
gIf  he  has  guhafarwlth.''-^Ba0bor,  1  BeU's 
Commentaries,  564. 


(Sf)  Wellwood,  tit.  8,  p.  26.  Ordin.  of 
Antwerp,  2  Magens,  p.  17,  art  11.  Emeri- 
gon,  torn.  1 ,  p.  876.  lliis  author  also  oheerrea, 
that  although  the  master  is  bound  on  this  and 
other  occasions  to  ask  the  advice  of  his  crew, 
vet  he  is  not  bound  to  submit  blindly  to  it 
if  it  is  bad,  or  if  under  the  cfarcumstances  it 
appears  to  be  bad. 

(A)  The  cases  relating  to  oonToy  will  be 
ibund  at  the  end  of  this  section, 

({)  Sandowm  and  Others  v.  Busher,  4 
Campb.  64,  in  note. 

(k)  Park  on  Insurance,  ch.  18.  The  same 
aulgect  isalso  very  fully  discuased  in  Mr.  Ser- 
jeant Marshall's  excellent  treatise  op  the  liaw 
of  Insurance,  published  about  the  same  timt 
as  the  first  edition  of  this  book. 
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•  

ment,  or  by  the  commander-in-chief  on  a  particular  station.    The 

protection  of  a  ship  of  war,  accidentally  bound  on  the  same  voyage, 

although  discharging  the  office  of  a  convoy,  is  not  a  convoy  within 

the  meaning  of  this  warranty  (l\ 

But  this  warranty  to  sail  or  depart  with  convoy  does  not  mean  that 
the  vessel  shall  depart  with  convoy  immediately  u'om  the  lading  port, 
but  only  from  the  place  of  rendezvous  appointed  for  vessels  oound 
from  that  port  From  many  ports,  and  among  others  from  the  port  of 
LondoHy  no  convoy  ever  sails.  It  has  therefore  been  held  sufficient  for 
a  vessel  bound  from  London  to  sail  with  convoy  from  the  Dovms  (m) ; 
and  even  from  Spithead,  when  there  was  no  convoy  appointed  at  the 
Downs  (n).  It  has  also  been  held,  that  a  vessel  is  not  bound  to 
put  herself,  between  the  loading  port  and  place  of  rendezvous, 
under  the  protection  of  a  convoy  mtended  for  ships  on  other  destina- 
tions (o\ 

Neither  does  it  require  the  vessel  to  sail  with  convoy  bound  to 
the  precise  place  of  her  destination ;  but  if  the  vessel  sail  with  the 
only  convoy  appointed  for  vessels  going  to  the  place  of  her  destina- 
tion, it  is  sufficient  Thus,  where  a  policy  had  been  effected  on  goods 
on  board  a  ship  called  the  Little  Betsey^  on  a  voyage  at  and  from 
London  to  Saint  Sebastiany  in  Spain,  warranted  to  depart  with  convoy 
for  the  voyage,  and  at  the  tnal  of  an  action  brought  a^inst  the 
underwriters  it  appeared  that  no  convoy  was  appointed  mrectly  to 
Saint  Sebastian,  but  that  the  Little  Betsey  sailed  under  convoy  of  a 
squadron  of  frigates,  the  commander  of  which  had  orders  from  the 
Admiralty  to  take  with  him  the  Weazle  and  another  frigate,  and 
proceed  to  Gibraltar ,  and  to  take  with  him  such  ships  as  snould  be 
at  Spithead  boimd  to  Bilboa  (which  is  very  near  and  in  the  course  to 
Saint  Sebastian),  and  to  detach  the  Weazle  with  the  latter,  with  orders 
to  see  them  safe  to  Bilboa ;  and  on  the  voyage  the  commodore  made  a 
signal  for  the  Weazle  to  part  company,  and  take  with  her  such  ships 
as  were  bound  to  Bilboa  and  Saint  Sebastian ;  in  obedience  to  which 
the  Weazle  parted  company,  and  took  with  her  the  Utile  Betsey  and 
other  ships  bound  for  Bilboa  and  Saint  Sebastian,  but  soon  after 
parted  with  them  in  chase  of  a  strange  ship,  and  did  not  afterwards 
join  them, — a  jury  of  merchants,  to  whom  Uhief  Justice  Eyre  left  the 
question,  determined  this  to  be  a  sailing  with  convoy  according  to  the 
meaning  of  the  warranty,  and  the  Court  of  Common  Pleas  afterwards 
approved  of  the  verdict (o). 

In  the  case  just  quoted,  the  convoy  under  which  the  vessel  sailed 
was  in  effect  the  convoy  for  the  whole  voyage,  although  not  intended 
actually  for  SairU  Sebastian.  It  sometimes  happens  that  the  force  first 
appointed  is  to  accompany  the  ships  only  for  a  part  of  their  voyage, 
and  to  be  succeeded  by  another;  at  other  times  a  small  force  is 
detached  from  the  main  oody  to  bring  them  up  to  a  particular  point; 

(/)  Hibbeit «.  Pigou.   Park  on  Insonince,  (»)  Gordon  v.  Morley,  2  Stnu  1265. 

dwp.  18;   Christin  v.  Ditchell,   2  Peake,  (o)  Warwick  v.  Soott,  4  Gampb.  62. 

144.  ip)  IVEgaiiio  «.  Bewkke,  2  Heo.  Bbd^ 

(m)  DethuUcr's  case,  2  Sulk.  443.  551. 


OHAP.  v.]  DtMe$  of  Master  and  Owners.  265 

if  a  vessel  sail  under  the  protection  of  the  force  thus  appointed  7)  or 
detached  {r\  the  warranty  is  satisfied. 

But  this  warranty  requires  not  only  that  the  vessel  shall  commence 
the  voyage  under  the  protection  of  me  convoy^  but  also  that  she  shall 
continue  during  its  course  under  the  same  protection  (8\  unless  pre- 
vented from  so  doing  by  tempest  or  other  unavoidable  accident^  in 
which  cases  the  master  and  owners  will  be  excused  if  the  master  does 
all  that  is  in  his  power  to  keep  the  benefit  of  the  convoyXO* 

Neither  is  it  sufficient  for  the  master  to  sail  in  company  with  the 
ships  of  war  appointed  as  the  convoy,  but  he  must  before  the  departure 
obtain,  or  at  least  use  all  due  dil^ence  to  obtain,  the  sailing  mstruc- 
tions  and  orders  delivered  out  by  the  commander  of  the  convoy  to  the 
masters  of  the  trading  vessels  that  are  to  sail  imder  his  protection. 
The  necessity  of  obtaming  such  orders,  if  possible,  is  fully  established 
by  the  two  cases  of  Webb  v.  Thompson  {u)  and  Anderson  v.  Pitcher^ 
in  the  Court  of  Common  Pleas  {x) ;  in  the  last  of  which  Lord  Eldon 
observes :  "  It  being  once  decided  that  a  convoy  within  the  terms  of 
the  policy  means  a  convoy  appointed  by  government,  it  seems  to 
follow  of  necessity  that  the  ship  must  depart  with  sailing  instructions, 
if  by  the  due  diligence  of  the  master  they  can  be  obtained.  The 
value  of  a  convoy  appointed  by  government  in  a  great  measure  arises 
irom  taking  the  ships  under  control  as  well  as  under  protection. 
But  that  control  does  not  commence  untU  sailing  instructions  have 
been  obtained ;  nor  can  it  be  enforced  otherwise  than  by  their  means. 
Indeed,  the  reason  of  that  rule,  which  requires  that  the  convoy  shoxdd 
be  appointed  by  government,  shows  the  necessity  of  having  sailing 
instructions ;  smce  witliout  them  the  ship  does  not  stand  in  that 
relation,  or  under  those  circumstances,  in  which  she  can  take  the  full 
benefit  of  the  government  convoy.  If  the  fleet  be  dispersed  by  a 
storm,  how  is  she  to  learn  the  place  of  rendezvous  ?  If  it  be  attacked 
by  the  enemy,  how  is  she  to  obey  signals  ?  In  short,  what  commu- 
mcation  can  the  protected  have  with  the  protecting  force  ?  It  has 
been  contended,  that  if  she  be  under  the  protection  of  the  guns  it  is 
sufficient  But  will  it  be  contended  that,  provided  she  be  tmder  the 
protection  of  the  guns  at  her  departure,  though  sailing  instructions 
oe  never  obtained  during  the  voyage,  or  not  till  the  last  day  of  the 
voyage,  the  warranty  is  complied  with  ?  Either  sailing  instructions 
are  not  necessary,  or,  if  they  be  necessary,  they  must  be  so  at  some 
given  period,  and  can  only  be  dispensed  with  in  some  particular 
cases.  Then  can  any  other  period  be  assigned  but  the  beginning  of 
the  voyage  ?  " 

Each  of  these  two  cases  arose  from  the  loss  of  the  same  vessel,  the 
CMden  Orove,  which  had  been  insured  at  and  from  London  to  the 
West  Indies,  with  leave  to  go  to  the  place  of  rendezvous  to  join 

(q)  Smith  v.  Beadshaw,  Park,   ch.^  18.  (i)   Jeffrey  v,   Legendra,    Carth.    216; 

De  Qara^  v.  Clagget,  ibid.  8  Lev.  320.   Mead  v,  Dawson,  4  M.  &  H. 

(r)  Hfuming  o.  Gist,  Marshal],  book  1,  706. 

ch.  8,  seo.  4.     AwUey  v.  Duff,  2  Boa.  &  (u)  Webb  v,  Thompson,  1  Bos.  &  PoIL  6. 

PoU.  111.  (x)  Anderson  v.  Btcher  and  Wife,  2  Bos. 

(«)  Lilly  V.  Ewer,  Doug.  72.  &  PulL  164 
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conYoy,  and  warranted  to  sail  from  thence  with  convoy  for  the  voyage. 
And  in  the  last  of  them^  in  which  the  facts  are  most  fuUv  stated,  it 
appeared  that  the  ship  arrived  at  Spithead  about  nin$  o'clock  in  the 
morning  of  the  16th  of  November,  1795 ;  that  she  came  round  under 
the  care  of  the  first  mate,  the  captain  himself  being  on  shore  at 
PorUmouth;  that  on  the  preceding  day  (the  14th),  sailing  iostruc* 
ttons  were  delivered  at  Portsmouth  to  all  such  ships  as  applied 
regularly  for  them ;  and  that  the  captain  of  the  Oolden  Grove,  pre- 
vious to  her  arrival,  made  inquiry  concerning  sailing  instructions, 
but  found  that  they  could  not  be  obtained  until  the  ship  was  actuallv 
in  sight ; — that  on  the  15th  of  November,  by  daylight.  Admiral  Sir 
H.  u  Chrieiian,  the  commander  of  the  convov,  got  under  weigh,  but 
had  not  entirely  quitted  the  roadstead  until  about  four  o'clock  in  the 
evening,  and  when  he  got  tmder  sail,  he  left  the  Trident  frigate  to 
bring  up  such  vessels  as  did  not  weigh  anchor  with  him  ;-*that  about 
one  o'clock  of  the  same  day,  the  captain  of  the  Oolden  Grove  repaired 
on  board,  and  got  under  weigh,  at  which  time  the  Trident  hm  also 

S\t  under  weigh ;  and  both  the  admiral's  ship  and  the  IVident  had 
en  proceeded  so  far  that  it  was  clear  the  Ghlden  Grove  could  not 
overtake  the  former  soon  enough  for  the  captain  to  go  on  board  that 
night,  and  it  was  even  doubtful  whether  he  could  overtue  the  latter ; — 
that  on  the  next  d^,  between  ten  and  twelve  o'clock  in  the  forenoon, 
the  captain  of  the  widen  Grove,  being  only  a  quarter  of  a  mile  from 
the  Xiral's  ship,  went  on  ho^  her,  ani  obtained  sailinc  imtrac- 
tions ; — ^that  soon  after  the  Golden  Grove  was  lost,  having  been  from 
the  time  of  her  departure  to  that  of  the  loss  under  the  protection  of 
the  convoy.  Upon  this  state  of  facts,  it  was  held  that  me  warranty 
was  not  complied  with;  for  either  the  ship  had  not  arrived  time 
enough  to  obtain  sailing  instructions,  or  it  she  had  arrived  time 
enough,  her  captain  had  not  used  the  necessary  endeavours  to  obtain 
them  before  she  sailed. 

If  the  ship  do  not  quit  her  moorings  until  a  few  hours  after  the 
convoy,  and  in  consequence  of  the  occurrence  of  a  calm  and  heavy 
sea  is  prevented  from  joining  the  convoy,  it  will  not  be  an  excuse 
for  the  master  to  show  that  he  made  even^  practicable  exertion  to 
come  up  with  the  convoy,  and  would  have  done  so  without  difficulty 
if  the  wind  had  continued  as  it  was  at  the  time  when  he  left  his 
mocnrings  (y). 

On  me  other  hand,  if  the  master  do  all  in  his  power  to  obtain  sailing 
instructions,  but  is  prevented  from  obtaining  them  by  the  badness  of 
the  weather  {z),  or  if  they  are  refused  by  the  commander  of  the 
eonvoy  (a),  the  warranty  is  complied  with. 

So  where,  by  the  terms  of  a  policy  of  insurance  on  a  ship  at  and 
from  PortMufVi  London,  a  part  of  the  premium  was  to  be  retomed, 
if  the  ship  sailed  with  convoy  on  or  before  the  31st of  October;  and 


(y)  Sanderson  and  Others  v,  Bnsher,  4  GhiildhalL 
Gampb.  64,  in  note.  {a)  Veedon  «.  WOnot,   bj  Ch.  J.  Lee 

^)  Vietorin «.  Ctore,  t  «tra.  IttO.    The  at   OxdldhaU;    Park,   chap.    18,   p.    444, 

causa  was  tried  before  Ch.   J.    Lee  at  noHt. 
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it  appeared  that  vessels  saiUng  from  Portnettf  must  dear  at  QudpeOf 
and  that  the  ship  arrived  at  Quibee  on  the  28th  of  October,  and 
obtained  her  clearances  on  the  29th,  hnt  could  not  procure  a  pilot  to 
carr]r  her  down  the  river  St  Lmvrenee  till  the  30th,  on  which  daj 
die  joined  the  convov  some  leagues  below  Quebec,  but  within  the 
limits  of  that  port,  ana  cleared  the  port  with  the  convoy  on  the  31st ; 
it  was  held  that  the  insurers  were  entitled  to  a  return  of  premium, 
although  the  convoy  had  left  Quebec  on  the  28th,  having  laid  to  for 
vessels  that  had  not  been  able  to  join ;  the  master,  who  had  gone  from 
Portnet^  to  Quebec  by  land,  had  received  his  sailing  instructions  on 
the  27th  of  the  mont^  (b).  And  where  the  master,  in  consequence  of 
waiting  for  particular  goods,  did  not  leave  his  moorings  imtil  afW  the 
convoy,  ana  was  not  able  to  join,  having  done  all  he  could  for  that 
purpose,  he  was  not  held  liable  to  an  action  at  the  suit  of  the  owner  of 
those  goods  (c). 

The  necessity  of  sailing  under  convoy  does  not  at  all  times  depend 
merely  upon  a  special  undertaking  or  warranty  for  that  purpose: 
during  war  it  has  been  thought  expement  by  the  Legislature  of  dinerent 
states  to  compel  merchant  vessels,  in  many  cases,  to  place  themselves 
under  this  protection  as  a  measure  of  public  policy,  to  prevent  the 
enemy  from  enriching  himself  bv  their  capture  (d).  This  was  d(me  by 
the  llegislature  of  this  country  during  the  late  wars^«)t 

And  it  might  be  considered  as  a  general  rule,  liaole  to  some  exce^H 
tions  allowed  by  statute,  that  a  private  merchant  vessel  should  not  sail 
on  a  foreign  voyage  without  convoy,  unless  previously  licensed  so  to  do. 
For  it  was  in  the  first  place  enacted  in  general  terms,  that  it  should  not 
be  lawfril  for  any  ships  belonging  to  his  Majesty's  subjects  (except  as 
therein  provided)  to  depart  from  any  port  orplace  whatever,  unless  under 
such  convoy  as  might  be  appointed  for  that  purpose  (/).  And  the  master 
was  required  to  use  his  ulmost  endeavours  to  continue  with  the  convoy 
during  the  whole  voyage,  or  such  part  thereof  as  it  should  be  directed 
to  accompany  his  ship,  and  not  to  separate  therefrom  without  leave  of 
the  commander,  unaer  very  heavy  pecuniary  penalties  (g).  And  in 
case  any  ship  should  depart  without  convoy,  contrary  to  the  Act,  or 
wilfully  separate  therefrom,  all  insurances  on  the  ship,  cargo,  or  freight, 
belonging  to  the  master,  or  to  any  other  person  who  should  have 
directed  or  heem  privy  to  such  departure  or  separation,  were  made  null 
and  void  (A).    And  the  officers  of  the  Customs  in  Great  Britain  and 


(b)  Bidsdale  and  Othert  v.  SheddeD,  4 
Cunpb.  107. 

(c)  Magelhaens  v.  Basher,  4  Campb.  54. 

(d)  A  rerj  faJl  acoomit  of  the  regulations 
made  at  different  timeB  m  France  on  the 
•olrjectof  conyoj  is  given  in  Valin's  Com- 
mentary on  the  Frem^  Ordinance,  torn.  1, 
p.  691,  bv  which  it  i^)ear8  that,  at  parti- 
cn]ar  panods,  merchant  riiips  have  been  ab- 
toiuteij  forbidden  to  sail  without  convoy, 
nnder  veiy  severo  penaltieB  on  the  master 
and  owners;  and  that,  whenever  convoy 
was  required,  the  master  was  to  bring  his 


ship  to  the  rendesvoos,  and  reodve  saiUng 
instructions  (prdre*  pomr  la  route)  firom  the 
commandant,  and  obey  his  orders,  and  not 
separate  from  him.  The  Ordinance  of  Ham- 
burgh, of  the  year  1731,  tit.  4,  art  4^  re- 
quires the  master  to  recdve  a  letter  of 
instructions  from  the  commander  of  the 
convoy. — 2  Magens,  214. 

[e)  88  Geo.  8,  c.  76,  and  48  Geo.  8,  c.57. 
^)  48  Qeo.  8,  c.  57,  s.  !• 
j)  Id.  ss.  2,  8. 

i)  48  Qeo.  8,  c  57,  s.  4    A  person  who 
put  goods  on  a  sMp,  advertised  as  a  running 
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Ireland  were  required  not  to  allow  any  ship  which  onght  to  sail  widi 
convoy  to  clear  outwards  from  any  place  in  the  United  Kingdom  to 
foreign  parts ^  until  the  master  should  have  given  bond  with  one  surety, 
with  condition  that  the  ship  should  not  depart  without  convoy,  contrary 
to  the  directions  of  the  Act,  nor  afterwards  desert  or  wilfrdly  separate 
therefrom  (i). 

The  constructions  put  upon  an  undertaking  to  sail  with  convoy  were 
in  general  found  to  be  the  true  construction  of  the  Acts  of  Par]iament(ib). 
As  similar  statutes  may  be  expected  to  pass  whenever  this  country 
shall  again  unhappily  be  engaged  in  war,  it  has  been  thought  right  to 
notice  here  the  decisions  that  took  place  on  the  former  Acts. 

The  ship  Maximilian,  bound  from  London  to  Quebec,  arrived  at 
Portsmouth  a  few  hours  after  the  Quebec  convoy  had  sailed  from 
thence  for  Falmouth,  under  orders  to  lie  to,  and  call  for  ships  off  that 
port.  The  ship  remained  at  Portsmouth  for  sixteen  days,  and  then 
sailed  with  a  Mediterranean  convoy,  that  would  protect  her  as  &r  as 
the  Azores,  and  was  never  heard  of  afterwards.  In  an  action  on  a 
policy  of  insurance  effected  by  the  owner,  who  was  privy  to  tiiis  sail- 
ing, it  became  a  question  whether  this  was  a  sailing  unaer  convoy  within 
the  meaning  of  the  Act ;  and  the  Court  held  that  it  was  not  (Jy  It  was 
contended,  that  the  Mediterranean  convoy  was  a  sufficient  convoy  to 
satisfy  the  Act;  or,  if  it  were  not,  then  that  the  ship  might  be  presumed 
to  have  sailed  in  pursuit  of  the  Quebec  convoy,  which  it  was  argued 
she  might  lawfully  do.  But  the  Chief  Justice  (m)  said,  "  On  the  whole 
purview  of  the  Act,  it  appears  that  the  sailing  with  convoy,  which  it 
requires,  must  be  a  sailing  with  convoy  for  the  voyage,  or  for  so  long 
a  part  thereof  as  convoy  is  appointed  to  go."  "  The  master  sailed  from 
Portsmouth  to  Falmouth  without  a  convoy  bound  for  Quebec  (n).  It 
is  argued  that  he  may  sail  from  port  to  port  without  convoy ;  but  the 
Act  does  not  say  that,  unless  the  ship  was  bound  from  port  to  port :  the 
exception  in  the  sixth  section  is  for  vessels  bound  from  port  to  port. 
The  next  argument  used  is,  that  the  captain  may  legally  endeavour  to 
overtake  the  convoy ;  but  if  he  may  try  at  all,  why  may  he  not  con- 
tinue to  try  till  the  convoy  is  arrived  witfiin  the  last  ten  miles,  or  even 
the  last  mile  of  the  voyage  ?  Such  a  construction  would  wholly  defeat 
the  purposes  of  the  Act :  this,  then,  is  a  sailing  contrary  to  the  Act,  and 
avoids  the  policy."  Mr.  Justice  Heath  observed,  there  was  no  evidence 
of  any  sailmg  mstructions  having  been  given  to  the  ship^o).  Mr. 
Justice  Chambre  observed,  that  though  the  Act  was  to  many  purposes 
penal,  yet  it  was  to  certain  purposes  a  remedial  Act,  directed  to  a  great 
object  of  public  policy,  and  the  Court  could  not  do  it  away  on  account 
of  the  hardship  of  the  case. 


Bhip,  which  was  captured  on  her  voyage, 
was  held  to  have  lost  the  henefit  of  his 
insoranoe,  it  heing  held  that  he  was  privy 
to  the  ship's  depaiture  without  convoy,  and 
that  to  be  privy  was  sufficient  for  thispur- 

C  without   hdng  instrumentaL — Wain- 
le  V.  Cowie,  4  T&int.  178. 
ft)  43  Geo.  3,  c  67,  s.  5. 
[k)  By  Lawrence,  J.,  1  Taunt.  253. 


ii 


(0  Cohen  v.  Hinckley,  1  Taunt.  249. 

im)  Sir  James  Mansfield. 

{n)  And  also  without  a  convoy  appointed 
for  tne  Quebec  ships,  which  mignt  haye  been 
sufficient.  See  D'l^^uino  v,  &widce,  ante, 
p.  264. 

(o)  See  Webb  v.  Thomson,  and  Anderson 
V,  Pitcher  and  Wife,  ante,  p.  265. 
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The  ship  ISromdenee  bemg  about  to  sail  from  London  to  Madeira, 
and  being  represented  to  be  armed  with  six  carriage  guns,  and  manned 
withl^ve  Lnand  boys,  a  Ucense  was  obSfforTr  sailing  with- 
out  convojj  provided  she  should  be  armed  and  manned  in  the  manner 
before  mentioned.  She  had  her  complement  on  board  in  the  port  of 
London^  but  fiye  men  were  dischai^ed ;  and  on  the  5th  of  October  the 
ship  cleared  out  for  Madeira;  and  on  the  11th  of  February  she  sailed 
from  the  Downs  for  Portsmouth,  where^  if  anywhere,  she  would  have 
found  and  joined  convoy  for  Madeira.  On  the  1 3th  of  February  she 
was  captured  off  Shoreham,  having  only  seven  men  on  board.  No 
bond  was  oiven  upon  the  ship^s  clearina  out.  At  that.time,  the  owners 
had  not  determined  whether  or  no  they  should  avail  themselves  of 
their  license :  if  upon  the  ship's  arrival  at  Portemouth  a  convoy  was 
found  ready  to  sail,  it  was  intended  that  the  ship  should  be  placed 
under  its  protection:  if  such  convoy  should  not  be  found,  it  was 
intended  to  complete  the  crew  to  the  number  required  by  the  license, 
and  to  sail  under  the  license.  The  legality  of  this  transaction  was 
questioned  in  an  action  upon  a  policy  of  insurance;  and  the  Court 
held  it  to  be  illegal.  The  hcense  could  not  legalize  the  ship's  departure 
and  proceedings,  because  its  condition  was  not  compliea  with;  and 
although  the  ship  might  lawfully  have  sailed  to  Portemouth,  as  the 
place  of  rendezvous,  ii  it  had  not  been  intended  that  she  should  sail 
with  convoy,  yet  in  that  case  a  bond  was  necessary,  and  none  had  been 
given,  so  that  in  effect  this  was  a  departure  without  license,  and  with- 
out convoy  (  »). 

The  ship  Ocean  was  chartered  for  a  voyage  from  Hull  to  Palermo, 
Messina,  or  Malta,  and  was  destined  accordingly.  A  license  was 
obtained  for  her  sailing  without  convoy  from  Hull  to  Gibraltar,  in 
which  she  was  described  as  bound  on  a  voyage  to  Gibraltar ;  she  did 
not  in  fact  take  in  any  goods  for  Gibraltar,  but  she  obtained  clearances 
for  Gibraltar,  Malta,  and  Messina.  Written  instructions  were  given 
to  the  master  to  proceed  to  Spithead,  and  there  to  make  inquiries 
about  convoy,  and  if  he  should  find  a  convoy  appointed  for  the  Medi* 
terranean  on  the  point  of  sailing,  to  take  advantage  of  it ;  but  not  to 
receive  instructions  until  it  should  be  actually  under  weigh,  that  he 
might  be  at  liberty  to  pursue  his  voyage  singly,  should  the  convoy  not 
sail  the  moment  tne  wind  should  be  fair :  in  that  case  he  was  to  make 
his  way  direct  to  Palermo,  without  touching  either  at  CHbraUar  or  any 
other  port  If,  however,  in  passing  Gibraltar,  he  should  be  ordered 
into  tne  Bay  by  any  of  the  cruizers,  in  order  to  join  convoy  bound 
upwards,  he  must  comply ;  but  not  otherwise,  as  his  great  object  must 
be  to  get  to  Palermo  as  soon  as  possible.  The  ship  sailed  without 
convoy,  and  arrived  in  the  Gut  of  Gibraltar,  and  the  master  was 
obliged  by  stress  of  weather  to  put  into  Cribraltaar,  where  he  remained . 
ten  days,  and  inquired  for  convoy  upwards ;  but  finding  no  convoy, 
and  there  being  no  person  authorized  to  appoint  convoys  or  to  grant 
licenses,  he  sailed  again  for  Palermo,  and  was  capturea  on  the  way 
thither.     The  course  of  navigation  to  Palermo  and  Gibraltar  is  the 

(p)  Hinckley  t>.  Wtdton,  3  Taunt.  181. 
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same  as  far  as  the  Out  of  OibraUar.  Convoys  for  Sieily  and  o&er 
places  in  the  Mediterranean  frequently  sailed  firom  England.  In  an 
action  on  a  policy  of  insurance  the  legality  of  this  voyage  also  viru 

auestioned ;  and  it  was  contended  that  the  vojrage  was  legal,  because 
liere  was  a  license  to  proceed  to  Gibraltar  without  convoy,  and  the 
further  prosecution  of  the  voyage  from  that  jdace  was  within  the 
exceptions  of  that  statute ;  but  the  Court  held  the  voyage  to  be  ille^, 
the  ship  not  having  in  fetct  saQed  for  Gibraltar ^  as  her  license  un* 
ported  (qy  It  is  bbvious  that  the  parties  interested  in  ibis  ytrnM, 
and  also  m  that  of  the  ship  Ptovidencey  were  endeavoiuing  to  evade  2m 
law,  and  they  met  with  tne  fate  that  usually  awaits  attempts  of  that 
nature ;  they  found  the  law  too  strong  for  thenu 

The  Triumph  sailed  with  omvoy  from  Cork,  in  1811,  returned  to 
that  port  witn  the  convoy,  sailed  with  it  a^oin,  and  putting  back  in 
distress  the  convoy  proceeded  without  her.  Being  repaired,  she  sailed 
ultimately  on  the  voyage  without  convoy,  or  having  obtained  a  license 
to  sail  without  Under  these  circumstances  the  ship  was  held  to  have 
literally  complied  with  the  provision  of  the  statute,  and  when  leaving 
the  port  of  Corky  for  the  tnird  time,  to  have  lawftdly  sailed  on  her 
voyage,  without  waiting  for  the  next  convoy  from  that  port,  or  joining 
convoy  from  any  other  port  (r). 

The  ship  Sir  &jdney  Smwty  bound  from  London  to  Berbice,  sailed 
with  a  fleet  for  the  nest  Indies,  imder  convoy,  and  arrived  therewi^ 
off  Madeira,  on  Saturday,  the  17di  of  October.  The  master  was  to  land 
goods  at  Madeira,  and  take  some  wine  on  board  there.  He  b^an  to 
umd  the  goods  as  soon  as  he  arrived ;  but  not  being  allowed  to  woik 
on  the  Sunday,  he  had  not  got  the  wine  on  board  till  the  Monday  at 
noon.  The  convoying  ship,  with  the  greatest  part  of  the  fleet,  sailed 
away  on  the  Sunday,  and  was  too  far  off  to  be  overtaken*  Some 
other  ships  were  lefl  behind  at  Madeira,  and  all  agreed  to  sail  together 
for  mutual  protection.  The  Sir  Sydney  Smith,  however,  was  afterwards 
separated  i^om  them  and  captureo.  An  owner  of  some  mods  insured 
was  on  board  during  the  voyage,  and  af):erwards  brougnt  an  actacm 
on  his  policv.  The  cause  was  tried  before  Lord  EUmborough,  who 
expressed  himself  to  be  clearly  of  opinion  that  the  underwriters  were 
discharged  on  the  ground  of  deviation,  but  said  he  was  inclined  to 
think  this  was  not  a  wilful  desertion  of  tlie  convoy  within  the  meaning 
of  the  Act,  as  the  master  appeared  to  have  acted  bov^  fide,  and  not 
to  have  been  aware  of  the  precise  time  when  the  convoy  sailed  from 
Madeipra  («). 

But  a  merchant  who,  having  covenanted  to  furnish  a  full  cargo  in 
the  Wut  Indies  to  a  ship  on  her  vovage  frx)m  Liverpool  to  the  West 
Indies  and  back,  furnished  a  partial  cargo  only,  was  held  liable  to  an 
action  on  this  covenant,  although  the  ship  sailed  from  lAverpool  with- 
out convoy,  and  without  being  manned  m  the  mann^  specified  in  a 


'   (f)  lograni  and  Oth«rt  v.  Agnew,    16      Tamit  544. 

East,  517.    See  also  Wainbouse  r.  Cowie,  (r)  Laing  «.  Qlover,  5  Taunt.  49. 

4Taimt  178;   and  Darby  v.  Kewton,  6         (f)  l^nUiams  9.  Shoe,  8  Campb.  469. 
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Ikense  tliat  had  been  obtoinedfbr  tailing  without  conyoy»  it  not  appear* 
ing  that  at  the  time  of  the  contract  of  afireightment  the  parties 
eontemplated  a  disobedience  of  the  Act  of  Parliament  (ty 

3;  Thirdly,  as  to  the  Course  of  the  Voyage. 

Havimr  commenced  his  voyaire.  the  master  must  proceed  to  the  place 
of  detSion  without  delay,  Si 'without  stooping  Ix  any  intennJLte 
port,  or  deviating  (u)  from  the  straight  and  shortest  course,  unless  such 
stoppimr  or  deviation  be  necessary  to  repair  the  ship  from  die  effects  of 
ao<i^«^U  or  tempest,  or  to  avoid  enemfes  or  pirat^,  by  whom  he  ha. 
good  reason  to  suspect  that  he  shall  be  attacked  if  he  proceeds  in  the 
ordinary  track,  am  whom  he  has  good  reason  to  hope  that  he  may 
escape  by  delay  or  deviation ;  or  imless  the  ship  sail  to  the  places 
resorted  to  in  louff  voyages  for  a  supply  of  water  or  provisions  by 
common  and  estaUished  usage  («?). 

*By  the  French  ordinance  (y)  the  master  is  expressly  prohibited 
firom  Altering,  without  necessity,  into  an^r  forei^  port,  ana  if  driven 
there  by  a  tempest,  or  by  pirates,  he  is  eniomea  to  set  sail  again 
cm  the  first  favourable  opportunity;  and  by  the  Code  de  Commerce, 
if,  during  the  course  of  a  voyage,  the  captain  is  compelled  to  enter 
a  port,  he  must,  if  a  French  port,  go  before  the  President  of  the 
Tnbunal  of  Commerce,  or  the  '^  Jnge  de  Paix,"  to  declare  his  reasons 
*  for  so  doing;  in  a  foreign  port,  before  the  French  consul 

If  the  ship  is  captured  in  consequence  of  deviation,  the  merchant 
is  entiUed  to  recover  from  the  owner  the  prime  cost  of  his  goods, 
vrith  the  shipping  charges,  but  no  more,  without  direct  proof  that  the 
goods,  at  the  time  of  the  loss,  were  enhanced  in  value  beyond  the 
amount  before  mentioned,  although  the  merchant  may  have  effected  a 
pcdicy  of  insurance  thereon  {z), 

*  This  decision  has  been  questioned  by  a  learned  writer  (a),  who 
suggests  that  the  value  of  the  goods  are  at  least  enhanced  by  the  sums 
expended  in  transporting  them  so  far,  including  the  premiums  paid  for 
the  insurance^  the  benefit  of  which  is  lost  by  ue  wrongM  act  of  the 
defendant 

And  if,  during  an  unnecessary  deviation,  the  goods  put  on  board 
the  ship  be  lost  or  damaged,  the  owner  will  be  responsible  for  the 
injury,  although  it  be  not  proved  to  have  been  caused  by  the 
deviation. 

In  the  case  oi  Davie  v.  Oarrett  (&),  the  plaintiff  put  on  board  the 
defendant's  barge  lime  to  be  conveyed  from  the  Medway  to  London. 
"^  The  master  of  die  barge  deviated,  unnecessarily,  from  the  usual  course. 


t. 


If)  Wilflonv.  Foderingham,  1  M.  A  S.  468. 

(«)  Delay  btfbre  or  after  the  eommence- 
ment  of  the  voyage  iiisured,  or  m  leekitig 
for  caivo  at  a  foreign  port,  will  not  amount 
to  a  oeviation,  ameae  it  is,  under  all  the 
drcmnrtaacee  of  the  eaee,  unrea8QDable*-a 
question  rctpectmg  which  no  fixed  rule  can 
be  laid  down :  per  Tindal,  C.  J.— Fhillipi  v. 
Irring,  8  Soottf  N.  R.  8. 

(c)  Davie  9.  Qarrett»  6  Bh«.  716.  Free* 
man  v.  Taylor,  8  Bing.  XWk  mavA  «.  Lar* 


kint,  8  Bing.  100.  M'Andrew  v.  Adamfl, 
1B.N.  0.  !§.  Fahnerv.Manhan,S  Bing. 
817.  Hedeiroo  v.  Hill»  8  Bing.  831.  Booots 
de  Aasec.  note  62.  Ftork  on  Ininraace^ 
c.  17. 

(y)  liv.  B,  tit.  1,  art.  24. 

(z)  Parker  i^  Jame%  4  Campb.  112.. 

a)  The  Author  of  the  Artidee  on  Mer- 
cantUe  Law,  in  the  Law  Magazine,  Ko.  xvil. 

{b)  6  Bing.  716.  See  alio  Ftetar  •.  iMt^ 
lM.ftW.881. 
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"^  and  during  the  deviation  a  tempest  wetted  the  lime,  and  the  barge 
taking  fire  thereby,  the  whole  was  lost.  It  was  contended  for  the 
defendant,  that  the  cause  assigned  for  the  loss  of  the  lime  was  too 
remote  to  entitle  the  plaintifi^  to  sue — that  it  could  not  be  averred  tnth 
certainty,  that  the  deviation  was  even  the  remote  cause  of  the  loss,  for 
the  barge  might  have  encountered,  and  probably  would  have  encoun- 
tered, the  same  storm  if  she  had  proceeded  in  a  direct  course ;  but 
Lord  Chief  Justice  Thidal^  in  delivering  the  judgment  of  the  Court  of 
Common  Pleas,  said — "  The  objection  taken  is,  tEat  there  is  no  natural 
or  necessary  connexion  between  the  wrong  of  the  master,  in  taking 
the  barge  out  of  its  proper  course,  and  the  loss  itself.  But  if  this 
argument  were  to  prevail,  the  deviation  of  the  master,  which  is 
undoubtedly  a  ground  of  action  against  the  owner,  would  never,  or 
only  under  very  peculiar  circumstances,  entitle  the  plaintiff  to  recover; 
for  if  a  ship  is  captured  in  the  course  of  deviation,  no  one  can  be 
certain  that  she  might  not  have  been  captured  if  in  her  proper  course. 
And  yet,  in  Parker  v.  James  (c),  where  the  ship  was  captured  in  the 
act  of  deviation,  no  such  grouild  of  defence  was  even  suggested.  Or, 
again,  if  the  ship  strikes  against  a  rock,  or  perishes  by  storm,  in  the  one 
course,  no  one  can  predicate  that  she  mignt  not  equally  have  struck 
upon  toother  rock,  or  met  with  the  same  or  anothe/stor^,  if  puisnin^ 
her  right  and  ordinary  voyage.  The  same  answer  might  be  attempt^ 
to  an  action  against  a  defendant,  who  had  by  mistfUsie  forwarded  a 
parcel  by  a  wrong  conveyance,  and  a  loss  had  thereby  ensued ;  and 
yet  the  defendant  in  that  case  would  undoubtedly  be  Uable.  But  we 
think  the  real  answer  to  the  objection  is,  that  no  wrongdoer  can  be 
allowed  to  qualify  or  apportion  his  own  wrong ;  and  that  as  a  loss  has 
actually  happened  whilst  his  wrongful  act  was  in  operation  and  force, 
and  which  is  attributable  to  his  wrongful  act,  he  cannot  set  up  as  an 
answer  to  the  action  the  bare  possibility  of  a  loss  if  his  wrongful  act 
had  never  been  done.  It  admits  of  a  different  -construction,  if  he 
could  show,  not  only  that  the  same  loss  might  have  happened,  but  that 
it  must  have  happened  if  the  act  complained  of  had  not  been  done." 

K  a  particular  route  be  prescribed  by  charter-party,  the  master 
must  pursue  it — ^if  the  ship  be  destined  to  several  places,  he  should 
sail  to  them  in  the  order  designated  (d),  or  which  may  be  usual — 
making  such  intermediate  rests  and  stages  only  in  the  course  of  his 
voyage  as  the  ordinary  convenience  of  his  employers,  and  the  nature 

•  of  me  ship's  service,  may  require  (e). 

If  she  be  driven  into  a  port  out  of  the  course  of  the  voyage  by 
tempest,  or  the  master  sail  thither  for  any  of  the  before-mentioned 
reasons,  he  must  wait  no  longer  than  necessity  requires,  but  sail 
again  without  delay;  and  for  that  purpose  supply  his  ship  with  the 
requisite  necessaries  or  repair  as  expeditiously  as  he  can. 

*  While  a  vessel  is  detained  at  a  port  of  necessity,  \J;  seems  to  be 
no  deviation  to  take  in  an  additional  cargo,  if  no  additional  delay  or 

*  risk  is  occasioned  thereby. 

e)  4  Campb.  112.  («)  Beatson  v.  Haworth,  6  Term  Rep.  581. 

Max  V.  Roberts,  12  East,  89.  Pratt  v,  Ashley,  1  or  6  Exch.  267. 
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*  In  an  action  on  a  policy  of  insurance  on  ship  and  freight  from 
Spain  to  London,  with  liberty  to  touch  and  stay  at  any  port  or  p^ace 
whatever,  without  being  deemed  a  deviation,  the  ship  was  obliged  to 
put  Into  Gibraltar  for  provisions,  and,  while  she  lay  there,  received 
some  chests  of  dollars  on  board  on  freight,  which  occasioned  no 
delay.  It  was  objected,  that  as  there  was  no  liberty  to  trade,  the 
underwriters  were  discharged ;  but  the  Court  held,  that  as  there  had 
been  no  delay,  nor  any  increase  or  alteration  of  the  risk,  the  plaintiiF 
was  entitled  to  recover  (/). 

So  where  a  ship,  insured  from  Stockholm  to  New  York,  with  a 
cargo  of  sheep,  having  touched  at  Elsineur  for  convoy,  and  to  pay 
the  Sound  dues,  took  in  a  fresh  supply  of  provender  for  the  sheep, 
without  thereby  occasionuig  any  delay,  the  Court  held  that  the 
*  underwriters  were  not  discharged  (g). 

If  the  ship  has  the  misfortune  to  meet  with  enemies  or  pirates, 
the  master  must  perform  the  part  of  a  valiant  man,  and  make  the 
best  resistance  which  the  comparative  strength  of  his  ship  and  crew 
will  allow  (h). 

By  the  treatise  called  "The  Guidon,"  it  is  declared,  that  if  the 
master,  by  connivance  with  robbers,  or  by  his  entreaties,  obtain  from 
them  any  part  of  the  cargo,  by  way  of  payment  of  his  freight,  he  shall 
restore  such  part  to  the  merchant,  receiving  the  freight  due  in 
respect  of  it ;  and  if  the  robbers  pay  him  the  freight  of  his  ship, 
he  shall  give  an  account  of  the  money  paid,  and  the  money  shall  be 
distributed  by  way  of  general  average  between  the  goods  stolen  and 
the  freight  of  the  ship  {i).  I  have  already  mentioned  the  provisions 
of  the  English  l^egislature  on  this  subject  (k). 

If  by  reason  of  the  damage  done  to  the  ship,  or  through  want  of 
necessary  materials,  she  cannot  be  repaired  at  all,  or  not  without 
very  great  loss  of  time,  the  master  is  at  liberty  to  procure  another 
ship  to  transport  the  cargo  to  the  place  of  destination  (Z) ;  but  if  his  ! 
own  ship  can  be  repaired,  he  is  not  bound  to  send  the  carco  by ' 
another,  but  may  detain  it  till  the  repairs  are  made,  and  even  hypo- 
thecate it  for  tne  expense  of  them ;  tiiat  is,  supposing  it  not  to  be  of 
a  perishable  nature ;  if  it  be  of  such  nature,  and  there  be  not  time 
or  opportunity  to  consult  the  merchant,  he  ought  either  to  tranship 
or  sell  it,  according  as  the  one  or  the  other  will  be  most  beneficial  to 
the  merchant  (m).     So  if  the  ship  has  been  wrecked,  and  the  cargo 


(f)  lUiiie  r.  BeD,  9  East,  195,  over- 
ruliDsr  the  Nid  Frios  decirions  of  Stitt  r. 
Wardell,  1  Esp.  610,  and  Sheriff  r.  Potts, 
5  Esp.  9(5.  See  also  Phillips  on  Insorance, 
c  12,  pp.  200,  201 J  and  Mr.  Jubtice  Story's 
note  to  the  American  edition  of  this  work. 

ig)  Cormack  v.  Gladstone,  11  East,  347. 
See  alM>  Laroche  v,  Oswin,  12  East,  131. 

(A)  Ordinance  of  the  Hanse  Towns,  arts. 
35,  36,  87 ;  Roccus,  not  70 ;  ante,  part  8, 
chap.  5,  sec.  4.  See  Taylw  v.  Ciurtis,  6 
Taunt.  608. 

ft)  Gmdon,  ch.  6,  art.  2,  p.  229. 

\Je)  Ante,  part  2,  ch.  5. 


i; 


(Q  Laws  of  Oleron  (art.  4),  and  Cleirac 
thereon.  French  Odin.  liv.  3,  tit.  8,  Fret, 
art.  11,  and  Valin  thereon.  Molloy,  hook  2, 
ch.  4,  sec.  5.  Ordin  of  Antwerp,  2  Magens, 
p.  14,  art.  8.  Ordin.  of  Rotterdam,  2  Ma- 
sens,  p.  104,  arts.  147,  148.  See  also  the 
judgment  delivered  by  Lord  Mansfield  in 
the  case  of  Luke  v.  Lyde,  2  Burr.  889. 

(m)  See  the  judgment  pronounced  by  Sir 
W.  Scott,  in  the  case  of  the  Gratitudine, 
3  Bob.  Rep.  p.  240.  See  the  notes  by  Per- 
kins to  American  edition  of  "  Abbott,  bv 
Story  and  Shee/'  and  the  cases  there  dtea, 
pp.  446, 447. 
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saved.  And  if  on  the  high  seas  the  ship  be  in  imminent  danger  of 
sinkings  £^nd  another  ship,  apparently  of  sufficient  ability^  be  passing 
by,  the  master  may  remove  the  cargo  into  such  ship ;  and  although 
his  own  ship  happen  to  outlive  the  storm,  and  the  other  perish  with 
the  cargo,  he  will  not  be  answerable  for  the  loss. 

The  disposal,  however,  of  the  cargo  by  the  master  is  a  matter  that 
requires  the  utmost  caution  on  his  part     He  should  always  bear  it 
\n  mind,  that  it  is  his  duty  to  convey  it  to  the  place  of  destination. 
/  This  is  the  purpose   for  which   he  has  been  entrusted  with  it,  and 
/  thi3   purpose   he  is  bound  to  accomplish  by  every    reasonable    and 
I    practicable  method.     Every  act  that  is  not  properly  and  strictly  in 
'    rartherance  of  this  duty  is  an  act  for  which  both  he  and  his  owners 
may  be  made  responsible;  and  the  law  of  England  does  not  recog- 
nise the  authority  of  any  tribunal,  or  oflScer,  acting  upon  his  sugges- 
tion or  at  his  instance,  but  will  scrutinize  their  acts  as  much  as  his 
own(n). 

♦  His  authority  extends  to  acts  such  as  he,  in  the  exercise  of  an 
honest  judgment,  thinks  the  best  for  the  interest  of  the  owner  of 
both  ship  and  goods ;  but  if,  though  acting  bond  fide,  and  meaning 
to  execute  the  duties  of  his  employment  oi  master,  he,  by  mistake. 
Bells  goods  which  he  ought  not  to  have  sold,  he  may  be  guilty 
of  a  conver^on  for  which  not  only  he,  but  his  owners  will  oe 
*  responsible  (o). 

The  hypothecation  of  the  cargo  is  allowed  by  the  Marine  Law, 
and  by  the  law  of  England  also ;  but  it  is  allowed  in  those  cases  only 
in  which  it  is  made  in  furtherance  of  this  purpose.     The  sale  of  a 

Eart  has  been  allowed ;  but  it  was  allowed  in  a  case  in  which  the 
ypothecation  of  the  whole  would  have  been  lawful,  and  because  it 
was  considered  as  a  matter  equivalent  to  such  hypothecation.  Hypo- 
thecation imports  a  pledge  without  immediate  change  of  posses- 
sion (p) ;  it  gives  a  nght  to  the  party  who  makes  advances  upon  the 
faith  01  it  to  nave  the  possession,  if  his  advances  are  not  repaid  at 
the  stipulated  time,  but  it  leaves  to  the  proprietor  of  the  things  that 
may  be  hypothecated  the  power  of  making^  such  repayment,  and 
thereby  freeing  them  from  the  obligation.  It  is,  therefore  (as  hath 
been  before  observed)  {q),  contrary  to  the  nature  of  this  proceeding, 
and  consequently  contrary  to  the  duty,  and  beyond  the  power,  of  the 
master  to  eng^e  that  the  lender  shall,  at  all  events,  have  the  goods 
delivered  at  their  place  of  destination  to  him  or  his  agents,  to  be 
there  sold  and  disposed  of  by  him  or  them,  without  reserving  the 
right  of  redemption  to  the  merchant ;  and  such  an  engagement  will 
not  be  obligatory  upon  the  merchant,  but  he  will  still  have  the  right 


(n)  See  Hunter  v.  Prinsep  and  Others,  there  citod.    Atkinson  v,  Stephens,  7  Exch. 

10  Em*,  878,  poH,  ch.  8  of  this  part.     Van  567. 

Omeron  v,  Dowick  and  Others,  2  Camph.  (o)  Kwbank  v.  Nutting,  7  C.  R  797. 

42.     Joseph  and  Others  v.  Knox,  3  Campb.  {p)  Proprie  pignus  didmus,  quod  ad  cro- 

820.      See  also  part  1,  ch.  1,  sec. '  2,  p.   5,  ditorera    transit ;    hypothecam,    cuin    non 

and  the  several  cases  of  Reid  v.  Darby ;  the  transit,  ncc  possessio  ad  creditorem. — IHg. 

Fanny  and  Elmira ;  Hayman  and  Others  v,  13,  7,  9,  2. 

Monlton  and  Others ;  and  Andrews  v.  Glover,  (q)  AntCy  part  3,  ch.  3,  sec.  5,  p.  115, 122. 
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to  take  bis  goods  upon  payment  of  the  money  for  which  they  may 
have  been  engaged  (r). 

It  is  obvious  that  this  purpose — viz.,  the  conveyance  of  the  goods 
to  the  place  of  destination — cannot  possibly  be  effected  by  a  sale  of 
the  whole  of  them,  and  therefore,  according  to  the  principles  before 
mentioned,   the   master   cannot,   in   his  character   of  master,   have 
authority  to  make   such  a  sale;    nor  does  the  law   superadd  such 
authority  to  his  character  ^s).     What,  then,  is  the  master  to  do,  if, 
by  any  disaster  happening  m  the  course  of  his  voyage,  he  is  unable 
to  carry  the  goods  to  the  place  of  destination,  or  to  deliver  them 
there?     To  this,    as    a   general  question,  I  apprehend    no   answer 
can  be  given.     Every  case  musl  depend   upon   its   own   peculiar  !  ' 
circumstances.     The  conduct  proper  to  be  adopted  with  respect  to  ' 
perishable   goods   will    be    improper   with   respect   to   a  cargo   not 
perishable  (i):  one  thing  may  be  fit  to  be  done  with  fish  or  fruit,  and      ' 
another  with  timber  or  iron ;  one  method  may  be  proper  in  distant 
regions,  another  in  the  vicinity  of  the  merchant ;  one  in  a  frequented  >     ' 
navigation,  another  on  unfrequented  shores.     The  wreck  of  the  ship  ^ 
is  not  necessarily  followed  by  an  impossibility  of  sending  forward  the 
goods,  and  does  not  of  itself  make  their  sale  a  measure  of  necessity 
or  expedience :  much  less  can  the  loss  of  the  season,  or  of  the  proper 
course  of  the  voyage,  have  this  etfect     An  unexpected  interdiction 
of  commerce,  or  a  sudden  war,  may  defeat  the  adventure,  and  oblige 
the  ship  to  stop  on  her  course ;  but  neither  of  these  events  doth  of 
itself  alone  make  it  necessary  to  sell  the  cargo  at  the  place  to  which  it 
may  be  proper  for  the  ship  to  resort     In  these,  and  many  other  cases, 
the  master  may  be  discharged  of  his  obligation  to  deliver  the  cargo 
at  the  place  ot   destination,  but  it  does  not  therefore  follow  that  he    .   .  . 
is  authorized  to  sell  it,  or  ought  to  do  so.     What,  then,  is  he  to  do?    )  / 
In  general,  it  may  be  said,  he  is  to  do  that  which  a  wise  and  prudent    j  /  ^ 
man  will  think  most  conducive  to  the  benefit  of  all  concerned  (u),  > 

In  so  doing,  he  may  expect  to  be  safe,  because  the  mercnant  will       \ 
not  have  reason  to  be  dissatisfied ;    but  what  this  thing  will  be,  no        \ 
general  rule  can  teach  (a?).      Some  regard  may  be  allowed  to  the  \ 

mterest  of  the  ship  and  of  its  owners,  but  the  interest  of  the  cargo 

<r)  Johnson  r.  Greaves,  2  Taunt.  844.  of  "  Abbott,  by  Story  and  Shee,"  p.  447.* 
(tf)  Van  Omeron  v.  Dowick  and  Others,  (ti)  See  the  jwlgnient  of  the  Coort  of 

2  Campb.  42.    See  also  Brookbank  9.  Ander-  Common  Pleas,  delivered  by  Ch,  J.  Mans- 

son,  7  Scott's  N.  R.  830.  field,  in  Christy  v.  Kow,  1  Taunt,  318.    'ilie 

•  {i)  In  cases  of  necessity  or  calamity  Court  appear  to  have  thought  that  a  master 

daring  the  voyagfe,  the  master  is  by  law  bringing  back  goods  under  such  ciroumstanoes 

created  agent  for  the  benefit  of  all  concerned ;  might  be  entitled  to  a  compensation  iVom 

and  his  acts  done  imder  such  drcumstoaccs,  the  proprietor  of  the  goods,  although  they 

in  the  exercise  of  a  sound  discretion,  are  held  he  could  not  recover  anything  againat 

binding  upon  all  the  parties  interested  in  a  charterer  of  his  ship  who  was  not  the  pro- 

the  voyage.     Where  a  cargo  is  so  much  nrietorcifthegoods,  the  service  not  being  for 

ii^ured  that  it  will  endanger  the  safety  of  ids  benefit. 

the  ship  and  cargo,  or  become  utterly  worth-  {x)  I  have  not  found  any  general  rule  or 

less,  it  is  the  duty  of  the  master  to  land  and  principle  laid  down  on  this  subject  in  any  of 

sell  it  at  the  place  where  the    necessity  the  foreign  ordinances  or  authors.      The 

arises,  even  although  it  mi^ht  have  been  car-  French  (>din.,  tit.  Dn  iVet,  art  6,  is  as  fol- 

ried  to  the  port  of  its  destination,  and  there  lows : — "  8'il    arrive  interdiction  de  oom- 

landed.-i- Jordan  v,  Warren,  Ins.  Co.  1  Story,  merce  avec  le  pays,  pour  le  quel  le  vaisseaa 

C.  C.  342,  citad  in  Perkins's  American  edition  est  en  route,  et  qu'il  soat  obng^  de  revenir 
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must  not  be  sacrificed  to  it  Transhipment  for  the  place  of  destinar- 
tion,  if  it  be  practicable,  is  the  first  object,  because  tnat  is  in  further- 
ance of  the  original  purpose ;  if  that  be  impracticable,  return  or  a 
safe  deposit  (y)  may  be  expedient.  The  merchant  should  be  con- 
sulted if  possible  (2r).  A  sale  is  the  last  thing  that  the  master 
should  think  of,  because  it  can  only  be  justified  by  that  necessity 
which  supersedes  all  human  laws.  If  he  sells  without  necessity,  his 
owners,  as  well  as  himself,  will  be  answerable  to  the  merchant  (a), 
and  they  will  be  answerable  if  he  places  the  goods  at  the  disposal 
of  a  Vice- Admiralty  Court,  in  a  British  colony,  and  they  are  sold 
under  an  order  of  the  Court,  such  a  Court  having  no  authority  to 
order  a  sale  (b\  And  the  persons  who  buy  under  such  circumstances 
will  not  acquire  a  title  as  against  the  merchant,  but  must  answer  to 
him  for  the  value  of  the  goods  (c). 

*  "It  is  clear,"  said  Lord  Denman^  delivering  the  judgment  of  the 
Court  of  Queen's  Bench,  in  the  case  of  Shipton  v.  Tfiomton  (rf), 
*^  that  by  the  contract,  the  shipowner,  and  the  master  as  his  agent, 
is  bound  to  carry  the  goods  to  their  destination  in  his  own  ship, 
if  not  prevented  from  doing  so  by  some  event  which  he  has  not 
occasioned,  and  over  which  he  has  no  control.  When,  however, 
such  an  event  has  occurred  to  interrupt  the  voyage,  as  above  defined, 
and  the  shipowner  or  master  (for  we  think  no  distinction  can  be 
made  between  the  two")  has  no  opportunity  of  consulting  the  freighter, 
there  seems  to  be  mucn  disagreement  in  foreign  ordinances  and  jurists 
on  the  point,  whether  or  not  he  is  bound  to  tranship,  or  having  con- 
tracted only  to  carry  in  his  own  ship,  he  is  not  absolved  from  farther 
prosecution  of  the  enterprise,  by  the  vis  majors  which  prevents  his 
accomplishing  it  in  the  literal  terms  of  his  undertaking.  By  the 
JRhodian  law,  the  laws  of  Oleron,  art.  4,  and  the  ordinances  of 
Wisbur/y  art.  16,  the  master  was  at  liberty,  but  was  not  bound,  to 
tranship.  The  old  French  ordinance,  on  the  other  hand,  in  precise 
terms  imposed  the  obligation  upon  him:  *En  cas  que  le  vaisseau  ne 
puisse  etre  raccommode,  le  maitre  sera  oblige  d'en  louer  incessament 
un  autre.' — Art.  11,  tit.  DuFret{e).  The  terms  of  this  ordinance 
occasioned,  however,  much  controversy — Pothier  and  Valin  maintain- 
ing they  were  not  imperative,  except  as  a  condition  of  earning  fiill 
freight;  Emerigony  on  the  other  hand,  insisting  that  the  duty  was 
strictly  cast  upon  the  master  as  the  agent  of  the  freighters  (/).  The 
*  modem  Fvench  code  appears  to  adopt  this  view  of  the  question. 


avec  son  chargement,  il  ne  sera  da  an  maitre 
qne  le  fVet  de  Taller,  quand  mdme  le  navire 
aoroit  <?t^  affir^  allant  et  venant." — And 
Code  De  Commerce,  art.  299. 

(y)  See  an  instance  of  deposit,  whicli 
seems  not  to  have  been  questioned,  in 
Liddard  v.  Lopes  and  Another,  10  East, 
526.  post,  ch.  9. 

(z)  See  Wilson  ©.  Miller  and  Others, 
2  Stark.  1. 

(a)  Freeman  and  Another  v.  East  India 
Company,  5  B.  &  A.  617,  and  Wilson  v. 
Dickson,  2  B.  &  A.  2.    To  the  extent  of  the 


value  of  the  ship  a^  the  time  of  the  sale,  and 
of  the  fVeiffht  she  would  have  earned :  the 
Triune,  3  Hagg.  114. 

{h)  Cannan  and  Others  «.  Meabnm  and 
Others,  1  Bing.  243,  and  8  B.  Moo.  127. 

(c)  Morris  and  Another  v.  Robinson,  3  B. 
&  C.  196. 

(rf)  1  Perry  &  Davison,  216;  9  AdoL  4 
£.  314.  See  the  facts  of  that  case, />o«^,ch.  9. 

(tf)  Pothier,  voL  11,  Traits  des  Contrats 
de  Louage  Maritime,  parts  1—3,  s.  68; 
Valin,  art.  11,  tit.  Du  Fret,  1,  p.  6ia 

(J)  Trait^des  Assurances,  vol  l,ch,12--16. 
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*  The  words  of  the  Code  de  Commerce  (jr)  are,  on  this  point,  ahnost 
the  same  as  those  we  have  cited  from  the  ordinance :  and  it  is  stated 
by  Chancellor  Kent^  who,  in  his  Commentaries,  vol.  3,  pp.  207,  212 
(3rd  ed.),  very  ably  and  learnedly  sums  up  the  whole  question.  That 
JBoulav  Paiy  and  Pardessusy  in  their  Commentaries  upon  it,  have 
agreed  in  holding  to  the  construction  adopted  by  Emerigon. 

"  All  authorities,  however,  are  in  unison  to  this  extent,  that  the 
master  is  at  liberty  to  procure  another  ship  to  transport  the  cargo  to 
the  place  of  destination ;  and  in  these  words  Lord  Tenterden  cautiously 
lays  down  the  rule  of  our  law.  It  may,  therefore,  safely  be  taken  to 
be  either  the  duty  or  the  right  of  the  shipowner  to  tranship,  in  the  case 
above  supposed.  If  it  be  the  former,  it  must  be  so  in  virtue  of  his 
original  contract— knd  it  should  seem  to  result  from  a  performance  by 
him  of  that  contract  that  he  will  be  entitled  to  the  full  consideration  for 
which  it  was  entered  into,  without  respect  to  the  particular  circum- 
stances attending  its  fulfilment :  on  the  other  hand,  if  it  be  the  latter,  a 
right  to  the  full  jfreight  seems  to  be  implied — the  master  is  at  liberty  to 
tranship ;  ^but  for  what  purpose,  except  for  that  of  earning  his  full 
freight  at  the  rate  agreed  on  ?  In  the  case  supposed,  we  may  introduce 
another  circumstance :  let  the  owner  of  the  goods  arrive,  and  insist,  as 
he  undoubtedly  may,  that  the  goods  shall*not  proceed,  but  be  delivered 
to  him  at  the  immediate  port,  there  is  no  question  but  that  the  whole 
freight  at  the  original  rate  must  be  paid,  and  that,  because  the  freiffhter 
prevents  the  master,  who  is  able  and  willing,  and  has  the  right  to  insist 
on  it,  from  fulfilling  the  contract  on  his  part,  and  because  tne  sending 
the  goods  to  their  destination  in  another  vessel  is  deemed  a  fulfilment 
of  the  contract  If,  therefore,  tlie  owner  of  the  goods  be  not  present, 
and  personally  exercises  no  option,  still  the  shipowner,  in  forwarding 
the  goods,  must  have  the  same  rights,  and,  in  so  doing,  must  be  taken 
to  exercise  them  with  the  same  object  in  view. 

"  One  question,  however^  has  teen  asked,  which  it  would  not  be  right 
to  pass  over :  What,  it  has  been  said,  if  the  transhipment  can  only  be 
effected  at  a  higher  than  the  original  rate  of  freight — which  party  is  to 
stand  to  that  loss  ?  By  the  Frencli  ordinance  and  the  Code  de  Com- 
merce (to  which  Chancellor  Kent  refers),  the  shipowner  is  entitled  to 
charge  the  cargo  with  the  increased  freight ;  and,  as  a  consequence  of 
that  rule,  it  becomes  an  average  loss,  and,  in  case  of  an  insurance,  must 
be  made  good  by  the  insurers  (A).  No  case  of  the  sort,  that  we  are 
aware  of,  has  occurred  in  this  country,  nor  is  it  necessary  for  us  to 
express  any  opinion  further  than  as  bears  on  the  present  question. 

"  It  may  well  be  that  the  master's  right  to  tranship  may  be  limited 
to  those  cases  in  which  the  voyage  may  be  completed  on  its  original 
terms  as  to  freight,  so  as  to  occasion  no  further  charge  to  the  freighters; 

*  and  that,  where  freight  cannot  be  procured  at  that  rate,  another  but 


(ff)  Art.  290. — Si  le  Cnpitaine  est  contraiut 
de  ikire  radonbcr  le  navire  pendant  le 
voyage,  raffr^teur  est  tenu  d'attendrc,  ou 
de  payer  le  fret  en  entier.  Dans  le  caa  ou 
le  navire  ne  pourrait  6tre  radoab^  le  capi- 
taine  est  tenu  d'en  loner  nn  autre.    Si  le 


capitainc  n'a  pii  louer  un  outre  navire,  le 
fret  n*c?st  du  qu'^  proportion  de  ce  que  le 
voyage  est  avance. 

(A)  lilmerigon.  Traits  dei  Amur,  c.  12,  8. 
16.    Code  de  Commerce,  3  >0. 
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•  femiliar  principle  will  be  introduced — that  of  agency  for  the  merchant 
I  --^for  it  never  must  be  forgotten  that  tlie  master  acts  in  a  dovble  capacitj/: 

'  \  he  is  agent  of  the  owner  as  to  the  ship  andfreight,  and  agent  of  the  mer^ 
\  i  chant  as  to  the  goods  (i).     These  interests  may  sometimes  conflict  with 
each  other ;  ^  and  from  that  circumstance  may  have  arisen  the  difliculty 
'      of  defining  the  master's  duty,  under  all  circumstances,  in  any  but 
(     very  general  terms.     The  case  now  put  supposes  an  inability  to  com- 
plete the  contract  on  its  original  terms  in  another  bottom,  and  therefore 
^  '      the  owner's  right  to  tranship  will  be  at  an  end ;  but  still,  all  circum- 
I       stances  consiaered,  it  may  be  greatly  for  the  benefit  of  the  freighter 
that  the  goods  should  be  forwarded  to  their  destination,  even  at  an 
increased  rate  of  freight ;  and  if  so,  it  will  be  the  duty  of  the  master, 
ad  his  agent,  to  do  so :  in  such  a  case  the  owner  will  be  bound  by  the 
act  of  his  agent,  and  of  course  be  liable  for  the  increased  freight     The 
rule  will  be  the  same  whether  the  transhipment  be  made  by  the  ship- 
owner or  the  master;    and,  in  applying  it,  circumstances   make   it 
necessary,  on  the  one  hand,  to  repose  a  large  discretion  in  the  master 
or  owner,  while  the  same  circumstances  require  that  the  exercise  of 

*  that  large  discretion  should  be  very  narrowly  watched." 

Moreover,the  master  must,  during  the  voyage,  take  all  possible  care  of 
the  cargo  (ft).  If  it  require  to  be  aired  or  ventilated,  as  fruit  and  some 
other  things  do,  he  must  take  the  usual  and  proper  methods  for  this  pur- 
pose (i)  ;  and  although  he  is  not  responsible  for  injury  done  to  it  in  con- 
sequence of  a  leak  in  the  ship  occasioned  by  tempest  or  other  accident, 
yet  if  he  neglect  when  in  port  to  repair  it,  and  loss  or  damage  of  goods 
result  from  his  putting  again  to  sea  in  an  unseaworthy  state,  ne  and  his 
owners  will  be  responsible  (W).  Where  rats  occasioned  a  leak  in  the 
vessel,  whereby  the  goods  were  spoiled,  the  master  was  held  responsible 
for  the  damage,  notwithstanding  the  crew  afterwards,  by  pumping,  &c., 
did  all  they  could  to  preserve  the  cargo  from  injury  (m).  And  this 
determination  agrees  with  the  rule  laid  down  by  Roccus,  who  says,  "  If 
mice  eat  the  cargo,  and  thereby  occasion  no  small  injury  to  the  mer- 
chant, the  master  must  make  good  the  loss,  because  he  is  guilty  of  a 
fault.  Yet  if  he  had  cats  on  board  his  ship,  he  shall  be  excused  "(n). 
This  rule,  and  the  exception  to  it,  although  bearing  somewhat  of  a  ludi- 
crous air,  furnish  a  good  illustration  of  the  general  principle  by  which  the 
master  and  owners  are  held  responsible  for  every  injury  that  might  have 
,  t^s'  been  prevented  by  human  foresight  or  care.  In  conformity  to  which 
principle  they  are  responsible  for  goods  stolen  or  embezzled  on  board  the 
ship  by  the  crew  or  other  persons  (o),  or  lost  or  injured  in  consequence 


(t)  But  see,  upon  the  eitent  of  this  double 
agency,  the  case  of  Vlierbooui  v.  Chapman, 
13  M.  &  W.  230. 

(k)  Emerigon,  torn.  1,  p.  337. 

(/)  See  Davidiion  v.  Qwynne,  12  East,  381. 

(/Q  Worms ».  Storv,  Exch.  Mich.  Tenn./ 

(m)  Dale  v.  IlnU,  1  Wils.  281. 

(n)  Roecus,  not.  58;  and  see  Jones  on 
Biilmenta,  p.  105,  This  rule  is  laid  down 
in  the  Consolato  del  Mare,  c  65  and  66,  and 
adopted  by  all  foreign  writers  on  this  sub- 
ject.—Emcrigon,  torn.  1,  pp.  377,  378.   But 


see  Laveroni  v,  Drury,  8  Exch.  166,  in 
which  it  was  held  that  the  owner  of  a 
general  ship  is  subji»ct  to  the  same  respon- 
sibility for  loss  or  damage  of  goods  as  a  com- 
mon carrier ;  and  that  having,  by  the  terms 
of  a  bill  of  lading  containing  the  usnal  ex- 
ceptions, undertaken  absolutely  to  deliver 
goods  sliippcd  on  board  his  vessel,  tlie  ftct 
of  biB  having  kept  cata  on  board  did  wA 
relieve  him  fVom  liability  for  the  damage 
done  to  the  goods  by  rats. 

(o)  Roccus,  not.  40 ;  Wellwood,  tit.  9,  p.  80. 
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of  the  ship  sailinff,  in  fair  weather,  against  a  rock  or  shallow  known  to 
expert  mariners  Qd), 

So  where,  in  a  voyage  from  Hull  to  Oainsboroughy  a  vessel  was 
sunk  in  the  river  Trent  by  striking  against  the  anchor  of  another,  which 
anchor  lay  under  water,  and  without  a  buoy,  whereby  some  goods  in 
the  former  were  injured,  the  owners  thereof  were  held  respohsible  for 
the  injury  (^). 

If  the  master,  being  compelled  to  take  refuge  in  a  foreign  port 
during  the  course  of  his  voyage,  has  occasion  for  money  for  the  repairs 
of  the  ship,  or  other  expense  necessary  to  enable  him  to  prosecute  and 
complete  the  voyage,  and  cannot  otherwise  obtain  it,  he  may,  as  hath 
been  before  observed,  either  hypothecate  the  whole  cargo,  or  sell  a  part 
of  it  for  this  purpose  (r);  in  the  latter  case,  if  the  ship  reach  the  place 
of  destination,  the  merchant  will  be  entitled  to  receive  the  clear  value 
for  which  the  goods  might  have  been  sold  at  that  place  U) ;  or  he  may 
take  the  sum  for  which  the  goods  actually  sold,  and,  if  ne  is  content  to 
do  so,  he  may  deduct  that  sum  from  the  money  payable  for  the  freight 
of  his  other  goods :  and  this,  although  the  owner  may  have  assigned 
the  freight  to  a  third  person,  and  the  goods  were  sold  without  an 
urgent  necessity  {t).  If  the  ship  afterwards  perish,  and  reach  not  the 
destined  port,  the  ordinance  of  Wishuy  expressly  declares  that  the 
money  raised  by  this  sale  shall  be  paid  to  the  merchant  by  the  master  Cm); 
and  Cleirac,  Kurick,  Valin,  and  Pothier  agree  in  opinion  that  the 
money  is,  in  such  a  case,  due  not  only  from  the  master,  but  also  from 
the  owners,  because  it  was  expended  for  a  purpose  of  which  they  were 
at  all  events  liable  to  sustain  the  charge.  But  none  of  the  other  ordi- 
nances contain  such  a  provision ;  andEmerif/on  contends,  on  the  authority 
of  the  Consolato  del  Mare,  Bind  of  the  ordinances  of  Oleron  said  Antwerp, 
that  the  money  is  only  ptfjRble  in  case  of  the  safe  arrival  of  the  ship  I 
which  was  the  opinion  also  of  several  persons  whom  Pothier  consulted. 
And  this  doctrine  seems  the  most  reasonable,  as  the  merchant  is  not 
thereby  placed  in  a  worse  situation  than  if  his  goods  had  not  been  sold, 
but  had  remained  on  board  the  ship.  I  cannot  find  that  the  question 
ever  arose  in  this  country.  By  the  Code  de  Commerce,  the  master  is 
to  account  for  the  price  received,  deducting  the  freight(t?.) 

4.  Lastly. — As  to  the  Completion  of  the  Voyage. 

When  the  ship  has  arrived  at  the  place  of  her  destination,  the  master 


(p)  EmerigoD,  torn.  1,  p.  878.  Roccu«, 
not.  65. 

(q^  Proprietors  of  the  Trent  and  Mersey 
Navigation  v.  Wood,  Easter  Term,  1785,  in 
K.  B.  8  Esp.  127.  See  Brown  r.  Mallett, 
5  C.  B.  699. 

(r)  The  Qratitudine,  Mazzola,  3  Robs.  Ad. 
Rtp.  210,  cited  ante,  part  3,  cb.  3,  see.  9. 

(*)  Alers  and  Others,  v.  Tobin  and  Others, 
at  GuildhaU,  October  30th,  1802,  before 
Lord  Ellenborough,  Ch.  J.,  and  a  special 
jnry,     in     which     the    plaintiffs    declared 

rially  in  assumpsit  for  not  delivering 
gooNOs  according  to  the  contract  in  Iho 
bill  of  lading.  And  see  Hallett  v,  Wigram, 
9  C.  B.  580;   Laws  of   Oleroii,  art.   22; 


Ordin.  of  Wlsbny,  8118.-35,  45,  69;  French 
Ordin.  lir.  2,  tit.  1,  Da  Capitdne,  art.  19; 
liv.  3,  tit.  3,  Fret,  ait.  14,  and  YaUn  thereon  i 
Pothier,  Charte-partie,  nam.  83,  84.  See 
also  Molloy,  book  2,  c^p.  2,  sec.  14 ;  and 
Ordm.  of  Rotterdam,  arU.  183—185,  2  Ma- 
gens,  102,  103.  Bat  if  the  ship  is  lost 
on  her  voyage  home,  the  sliipper  cannoi 
claim  the  amount  for  which  his  goods  would 
have  sold  if  the  ship  had  arrived. — Atkinson 
17.  Stq)hens,  7  Exch.  667. 

U)  Campbell  v.  Thompson,  1  Stark.  490. 

{u)  Art.  68.  See  Emerigon,  torn.  2,  p. 
4i5,  where  the  several  authorities  here 
referred  to  are  cited. 

(v)  Art.  298. 
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most  take  care  that  she  be  safely  moored  or  anchored,  and  report  his 
ship  and  crew,  and  deliver  hb  manifest  and  other  papers,  according  to 
the  law  and  custom  of  the  place. 

*  If  any  ship,  coming  to  the  United  Kingdom  or  the  Channel  Islandsy 
shall  not  come  as  quicHy  up  to  the  proper  place  of  mooring  or  unlading 
as  the  nature  of  the  port  will  admit,  without  touching  at  any  other 
place,  or  shall  not  bring  to  at  the  stations  appointed  by  the  commis- 
sioners of  Customs  for  the  boarding  of  ships  oy  their  officers,  or  shall 
remove  from  such  place  (except  directly  to  some  other  place^  of  moor- 
ing or  unlading  witnout  the  knowledge  of  the  proper  officer,  the  master 
of  such  ship  shall  forfeit  a  sum  of  20l.  (x\ 

The  officers  of  Customs  are  empowerea  to  board  ships,  and  to  remain 
on  board  until  all  the  goods  laaen  therein  shall  be  duly  delivered. 
The  master  must  provide  sufficient  room  under  the  deck,  in  some 
part  of  the  forecastle  or  steerage,  for  their  beds  or  hammocks. 
They  are  entitled  to  have  free  access  to  every  part  of  her,  to  fasten 
down  hatchways,  and  to  lock  up,  seal,  or  mark  any  goods ;  and  if  the 
keys  of  any  boxes  or  places  that  are  locked  are  not  delivered  to  them, 
they  may  break  them  open.  The  master  is  liable  to  a  penalty  of  lOOt, 
if  any  hatchways,  after  being  fastened  down  by  the  officer,  are  opened ; 
or  if  any  locks,  marks,  or  seals  placed  by  bun  are  wilftilly  broken  or 
altered ;  or  if  the  goods  marked  or  sealed  by  the  officer  are  secretly 
conveyed  away. 

No  goods,  except  diamonds,  bullion,  lobsters,  and  fresh  fish  of 
British  taking,  and  imported  in  British  ships,  which  may  be  landed 
without  report  or  entry,  are,  under  pain  of  forfeiture,  to  be  unshipfned, 
unless,  at  the  properly  appointed  place,  within  certain  hours  on  working 
days,  and  in  the  presence  or  with  the  authority  of  the  officers  of 
Customs  (y). 

Within  twenty-four  hours  after  a  ship's  arrival  from  parts  beyond 
the  seas,  whether  laden  or  in  ballast,  and  before  bulk  broken,  the 
master  must  make  due  report  thereof,  in  a  form  required  by  the  Act, 
and  containing  the  several  particulars  indicated  or  required  thereby; 
and  if  he  wilfully  fail  to  make  such  report,  or  if  the  particulars  con- 
tained in  such  report  be  false,  he  forfeits  lOOZ.  (z).  He  must  also,  at 
the  time  of  making  such  report,  deliver  to  the  collector,  if  required,  the 
bill  of  lading,  or  a  copy  thereof,  for  every  part  of  the  cargo  laden  on 
board,  and  answer  all  questions  which  may  be  put  to  him  by  such 
collector,  relating  to  the  ship,  cargo,  crew,  and  voyage ;  ana  if  he 
refuses  so  to  do,  or  answers  falsely,  or  if  the  bill  of  lading,  or  copy 
produced  by  him,  be  false,  or  the  goods  expressed  therein  have  not 
been  bona  fide  shipped  on  board,  or  if  the  bill  of  lading  produced  by 
him  shall  not  have  been  signed  by  him,  or  such  copy  of  it  shall  not 
have  been  received  or  made  oy  him  before  leaving  the  place  at  which 
the  goods  are  therein  expressed  to  have  been  shipped,  or  if,  after  the 
arrival  of  his  ship  within  four  leagues  of  the  coast  of  the  United  King' 
*  dbm,  bulk  shall  have  been  broken,  or  any  alteration  made  in  the 


{x)  16  &  17  Vict,  c  107,  8.  47.  (y)  Sec.  49.  («)  Sec.  50. 
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*  stowage  of  the  cargo  so  as  to  facilitate  the  unloading  of  anj  part  of  it^ 
or  if  any  part  of  it  be  staved,  destroyed,  or  thrown  overboard,  or  any 
package  opened,  unless  accounted  for  to  the  satisfaction  of  the  commis- 
sioners of  Customs — in  every  such  case  such  master  shall  forfeit  the 
sum  of  100/.  (a). 

He  is  bound  also,  under  heavy  penalties,  not  to  commit  or  sanction 
any  violation  of  the  laws  for  the  prevention  of  smuggling  (6),  the 
breach  of  which  may  also  occasion  serious  loss,  by  forfeiture,  to  his 
owners. 

Having  complied  with  these  regulations,  and  with  those  prescribed 
by  the  Mercantile  Marine  Acts(c),  the  master  must,  without  delay, 
deliver  the  cargo  to  the  merchant  or  his  consignees,  upon  production 
of  the  bills  of  lading  and  payment  of  the  freight  ana  other  charges 
due  in  respect  of  it ;  and  he  has  no  right  to  detain  the  goods  for 
wharjGnge  if  the  consignee  tenders  the  freight,  and  requires  them  to 
be  delivered  over  the  ship's  side;  and  this  although  a  sort  of  usage 
was  proved  that  when  goods  are  put  over  the  ship's  side,  after  she  is 
moored,  half-wharfiage  is  due  in  respect  of  them,  wnich  was  contended 
to  be  a  reasonable  charge,  as  the  goods  derive  a  benefit  from  the  ship 
being  moored  at  the  whaurf,  although  not  actually  loaded  there.  "  If 
the  goods,"  said  Chief  Justice  Mansjieldy  "  are  not  landed,  a  com- 
pensation must  be  made  for  the  benefit  derived  from  the  wharf  by 
the  owner  of  the  ship.  The  goods  cannot  be  subjected  to  this  charge 
more  than  to  many  others,  which  are  incurred  by  the  ship  in  the 
course  of  her  voyage  (d).  And  if  the  consignee  require  to  nave  the 
goods  delivered  to  himself,  and  direct  the  master  not  to  land  them  on 
a  wharf  at  London,  the  master  must  obey  the  request;  for  the 
wharfinger  has  no  legal  right  to  insist  upon  the  goods  being  landed 

*  at  his  wharf,  although  the  vessel  be  moored  against  it"  (e). 

If,  by  the  terms  or  the  charter-party,  a  particular  number  of  days 
is  stipulated  for  the  delivery,  either  generally  or  by  way  of  demur- 
rage, the  master  must  wait  the  appointed  time  for  that  purpose, 
reckoning  the  days  from  the  time  of  the  ship's  arrival  at  the  usual 
place  of  discharge  in  the  port,  and  not  at  the  port  merely  (f\  These 
charges  are  in  ordinary  cases  primage,  and  tne  usual  petty  average, 
as  expressed  in  the  bill  of  laoing.  In  case  of  any  loss  that  became 
the  subject  of  general  average,  the  Civil  Law  imposed  upon  the  master 
the  duty  of  adjusting  and  settling  such  average,  and  obtaining  from 
the  owners  of  the  cargo  saved  the  sums  to  be  paid  as  a  contrioution 
to  the  loss,  and  allowed  him  to  detain  the  cargo  for  that  purpose  (^). 
This  power  of  detaining  the  cargo  is  also  given  by  the  laws  of 
Oleron{h),  and  by  the  Frendi  ordinance  (t).  It  is  said  to  be  the 
practice  in  this  country,  in  the  case  of  a  general  ship,  for  the  master 
to  take  security  from  the  merchants  before  he  delivers  the  goods,  for 


ia)  16  k  17  Vice.  c.  107,  s.  58.  Stephen  o.  Costa,  1  Bl.  Rep.  413,  428. 

{bS  Sees.  199—262.  (/)  Brereton  v.  Chapman,  7  Bing.  569. 

(c)  See  ante,  p.  259.  '  {a)  Dig.  14^  2,  2. 

2  Bishop  V.  Ware,  3  Campb.  360.  (A)  Art.  9. 

Sjeds  V,  Hay,  4    Tenn  Bep.  260.  {%)  Liv.  8,  tit.  8,  Du  Jet.  art.  21. 
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payment  of  their  shares  of  this  contribution  when  the  average  shall 
be  adjusted  (Ic). 

If  goods  are  conveyed  in  pursuance  of  a  charter-party,  the  right  of 
detention  for  the  freight  may  depend  upon  the  terms  of  the  particular 
contract  (Z).  Where  there  is  no  special  contract,  as  in  the  case  of  a 
general  snip,  the  master  is  not  bound  absolutely  to  part  with  the 
possession  of  any  part  of  his  cargo,  until  the  freight  and  other 
charges  due  in  respect  of  such  part  are  paid.  Vcdin  informs  us, 
that  the  entire  contents  of  a  single  bill  of  lading  are  to  be  considered 
as  one  part,  although  consisting  of  very  different  articles ;  but  that 
the  contents  of  one  oill  of  lading  are  not  bound  to  the  payment  due 
for  the  contents  of  another  bill  of  lading,  although  consigned  to  the 
same  person  (m).  In  this  country,  however,  it  nas  been  held,  that 
the  master  may  detain  any  part  of  the  merchandise  for  the  freight  of 
all  that  is  consigned  to  the  same  person  (w),  which  seems  to  be  a  more 
reasonable  and  convenient  inile.  The  master,  however,  cannot  detain 
the  goods  on  board  the  ship  until  these  payments  are  made,  as  the 
merchant  would  then  have  no  opportunity  of  examining  their  con- 
dition. 15y  the  ordinance  of  Wisbuy  (o),  and  also  by  the  French 
ordinance  (p),  the  master  may  seize  and  detain  the  goods  in  the 
lighters  or  barges,  which  are  to  transport  them  to  the  quay,  and  by 
the  former  he  may  detain  the  lighters  by  the  ship's  side.  Cleirac  {q)j 
in  his  commentary  on  the  laws  of  Oleron,  says  that  the  same  power  is 
given  by  the  ordinance  of  Philip  the  Second  and  by  the  Consolato 
del  Mare,  and  that  the  latter  allows  him  to  detaiu  goods  equal  in 
value  to  four  times  the  amount  of  the  freight  The  ordinance  of 
Rotterdam  allows  the  master  to  detain  the  goods  for  his  freight,  but 
requires  him  to  unload  and  take  care  of  them,  that  they  may  not  be 
diminished  or  spoiled  (r).  In  England,  the  practice  is  to  send  such 
goods  as  are  not  required  to  be  landed  at  any  particular  dock  to  a 
public  wharf,  and  order  the  wharfinger  not  to  part  with  them  till  the 
freight  and  other  charges  are  paid,  if  the  master  is  doubtftil  of  the 
payment.  And  by  the  law  of  England,  if  the  master  once  parts  with 
the  possession  out  of  the  hands  of  himself  and  his  agents,  he  loses  his 
lien  or  hold  upon  the  goods,  and  cannot  afterwards  reclaim  them {s). 
If  the  master  land  his  goods  at  any  particular  wharf  or  dock,  in 
obedience  to  an  Act  of  Parliament,  he  does  not  thereby  part  with  his 
lien  {t).     If  goods  are  landed  or  sold  by  the  officers  of  the  Customs, 


(k)  So  deposed  by  ft  gentlemATi  rery  con- 
versant with  this  bosmoas,  in  the  cause  of 
Myer  and  Otliere  v.  Vandcr  Dcyl,  Guildhall 
Sit.  at  Mich.  Term,  1803,  hefbre  Lord  Ellen- 
borongh,  Ch.  J.  8ee  the  form  in  the 
Appendix. 

(f)  See  ante,  ch.  2,  of  this  part. 

{m)  Valin  on  the  French  Ordinance,  torn, 
1,  p.  668. 

(»)  Soldergreen  v.  Flight  and  Another, 
Guadhall  SH.  p.  Trinity  Term,  1796,  before 
Lord  Kcnyon,  Ch.  J.,  quoted  6  East,  622. 

(o)  Art.  57. 

Ip)  Liv.  8,  tit.  8,  Fret,  art.  23.  - 

(q)  Art.  21,  note  3,  p.  72. 


(r)  Arts.  157, 168,  2  Magena,  106. 

(s)  By  the  lYench  Ordin.  liv.  3,  Ut.  8, 
Fret,  art.  24,  the  Ken  or  privilege  continues 
while  the  goods  are  on  board  the  ship,  in 
the  lighters,  or  on  the  quay,  and  even  for  a 
fortnight  afl^r  they  have  been  ddivered, 
provided  they  have  not  in  the  meantime 
passed  into  the  hands  of  a  third  person :  so 
by  the  Code  do  Com.  art.  307.  And  see  the 
recent  case  of  Hammond  v,  M'Crie,  8  C.  L. 
&  E.  1198. 

(t)  Wilson  and  Othears  o.  Kymer  and 
Others,  1  M.  &  S.  157.  The  goods  in  this 
case  were  landed  under  the  West  India  Dock 
Act,  39  Geo.  3,  c.  69,  which  does  not  ex- 
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the  jEreight  not  having  been  paid,  the  produce  of  the  sale  is  to  be  first 
applied  to  the  payment  of  the  freight  (u). 

The  baggage  of  a  passenger  may  be  detained  for  the  passage  money, 
which  is  to  be  -considered  as  payable  in  respect  of  the  person  and  his 
baffgase;  but  the  passenger  himself  cannot  be  detained,  nor  the 
clothes  taken  from  his  person  (.r).  The  master  has  no  right  to  detain 
goods  actually  brought  for  the  payment  of  what  is  usually  called  dead 
freight,  as  I  nave  before  observed  (y). 

The  manner  of  delivering  the  goods,  and  consequently  the  period 
at  which  the  responsibility  of  the  master  and  owners  will  cease,  de- 
pend upon  the  custom  of  particular  places,  and  the  usage  of  particular 
trades  (-?\  Thus,  it  is  said,  a  hoyman,  who  brings  goods  from  an 
outport  into  the  port  of  London^  is  not  discharged  by  landing  them  at 
the  usual  wharf,  but  is  bound  to  take  care  and  send  them  out  by  land 
to  the  place  of  consignment  (d). 

*  With  respect  to  goods  coming  from  a  foreign  country.  It  was  said 
by  Mr.  Justice  Buller,  that  the  bill  of  lading  was  only  an  undertakina 
to  carry  from  port  to  port,  and  that,  according  to  the  establishea 
course  of  trade,  a  delivery  on  the  usual  wharf  is  such  a  delivery  as  . 
will  discharge  the  master  (b\  The  master  should,  however,  recollect 
that  his  engagement  is  to  aeliver  the  goods  to  the  persons  mentioned 
in  the  bill  of  lading  or  their  assigns ;  and  where,  to  an  action  for  not 
delivering  goods  snipped  on  board  a  steam-packet  at  Dublin  to  the 

{>laintiff  or  his  assigns  at  the  port  of  London,  pursuant  to  the  bill  of 
ading,  the  defendant  pleaded,  that  he  safely  landed  and  deposited 
the  goods  in  and  upon  a  certain  wharf,  called  Fenning*s  wharf,  at  the 
said  port  of  London,  there  to  remain  until  the  same  could  be  delivered 
to  the  plaintiff  or  his  assigns — the  said  wharf  being  a  place  at  which 
goods  conveyed  in  steam-vessels  from  the  port  of  Dublin  to  the  port 
of  London  were  on  their  arrival  used  and  accustomed  to  be  landed 
and  deposited,  for  the  use  of  the  consignees  thereof,  and  a  place  fit 
and  proper  for  the  purpose ;  and  that  the  goods  were  there  destroyed 
by  an  accidental  nre,  without  alleging  such  delivery  to  have  been 
made  according  to  the  custom  or  practice  of  the  port  of  London^  or 
that  a  reasonable  time  was  allowea  to  elapse  after  the  ship's  arrival 
at  the  port  of  London,  in  order  to  give  time  to  the  consignee  to  claim 
and  receive  his  goods  alongside  the  vessel — ^it  was  held  ill.  "The 
defendants,**  said  Chief  Justice  Tindal,  **  profess  in  their  plea  to 
substitute  a  delivery  at  Fenning^s  wharf,  in  the  port  of  London,  for 
and  in  the  place  of  a  delivery  *  at  the  port  of  London,  to  the  plaintiff 
or  his  assigns,'  as  required  by  the  terms  of  the  bill  of  lading.  But 
*  we  know  of  no  general  rule  of  law  which  governs  the  delivery  of 

pressly  reserve  the  lien  for  freight,  as  is  done 
tythe  London  Dock  Act,  45  Geo.  3,  c.  58,9.16. 

(u\  6  Geo.  4,  c.  107,  s.  134. 

(x)  Wolf  V.  Summers,  before  Lawrence, 
J.,  at  Gnildliall,  2  Campb.  631. 

(y)  See  ante,  ch.  2  of  this  part,  p.  206. 

(z)  SeeVaUn  op  the  French  Ordhiance, 
torn.  1,  p.  530.  /( 

(a)  WardeH  e.  Mmirillvim,  2  Esp.  N.  P. 
C.  693.    See  the  case  of  Howard  v.  Shep- 


herd,  9  C.  B.  297,  in  which  it  was  said  by 
Manle,  J.,  that  the  master  of  a  ship,  after 
'waiting  a  reasonable  time  at  a  foreign  port, 
and  no  person  having  produced  the  bUl  of 
lading,  may  deliver  the  ffoods  to  some 
person  to  keep  tiU  the  biU  of  lading  is 
produced. 

(b)  Arguendo  in  the  case  of  Hyde  o.  Trent 
and  Mersey  Navigation  Company,  5  Teftn 
liep.  397. 


/   { 
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f*  goods  under  a  bill  of  lading,  where  such  delivery  is  not  expressly  in 
accordance  with  the  terms  of  the  bills  of  lading,  except  that  it  must 
'  be  a  delivery  according  to  the  practice  and  custom  usually  observed 
in  the  port  or  place  of  delivery.  An  issue  raised  upon  an  allegation 
of  such  a  mode  of  delivery  would  accommodate  itself  to  the  fects  of 
each  particular  case,  and  would  let  in  every  species  of  excuse  from 
the  strict  and  literal  compliance  with  the  precise  terms  of  the  bill  of 
lading,  which  must  be  necessarily  allowed  to  prevail,  with  reference 
to  the  means  and  accommodation  for  landing  goods  at  different  places, 
the  time  of  the  arrival  and  departure  of  the  vessel,  the  state  of  the 
tide  and  wind,  interruptions  from  accidental  causes,  and  all  the  other 
circumstances  which  belong  to  each  particular  port  or  place  of  de- 

*  livery"  (c). 

If  the  consignee  send  a  lighter  to  fetch  the  goods,  it  seems  the  master 
of  the  ship  is  obliged,  by  the  custom  of  the  river  Thames y  to  watch 
them  in  the  lighter,  until  the  lighter  is  fully  laden ;  and  he  cannot 
discharge  himself  from  his  obligation  by  declaring  to  the  lighterman 
that  he  nas  not  hands  to  guard  the  lighter,  unless  the  consignee  consent 
to  release  him  from  the  performance  of  i\{d).  But  it  has  been  much  con- 
tested whether  the  master  is  by  the  usage  bound  to  take  care  of  the  lighter 
after  it  is  fully  laden,  until  the  time  when  it  can  be  properly  removed 
from  the  ship  to  the  wBarf.  At  a  trial  on  this  question,  it  was  held 
that  the  master  was  not  obliged  to  do  this  (e).  When  ships  arrive  from 
Turkey i  and  are  obliged  to  perform  quarantme  (/)  before  their  entry 
into  the  port  of  London^  it  is  usual  for  the  consignee  to  send  down 
persons,  at  his  own  expense,  to  pack  and  take  care  of  the  goods ;  and 
therefore,  where  a  consignee  had  omitted  to  do  so,  and  goods  were 
damaged  by  being  sent  loose  to  shore,  it  was  held  that  he  had  no  right 
to  call  upon  the  master  of  the  ship  for  a  compensation  {g). 

*  On  the  arrival  of  the  vessel  at  her  homeward  port,  aiid  when 
compelled  by  accidents  or  injury  to  put  back,  or  into  a  port  other  than 
that  of  her  destination,  it  is  usual  for  the  master  to  present  himself 
before  a  notary,  and  cause  a  protest  to  be  noted,  and  afterwards  drawn 
up  or  extended  {h\  British  consuls  at  foreign  ports  are  empowered 
by  statute  to  pertorm  notarial  acts  {i) ;  but  inasmuch  as  their  attesta- 
tion would  probably  not  be  deemed  abroad  of  equal  authenticity  with 
that  of  the  regular  public  notary,  the  master  would  do  well  to  address 
himself  to  that  functionary.  He  should  remember,  however,  that 
our  Courts  do  not  adopt  the  loJes  of  evidence  which  prevail  in  foreign 

*  Courts,  and  although  copies  of  documents  attested  by  a  public  notary 


(c)  Gatliffr.  Bourne,  4  Bing.  N.  C.314; 
in  the  Exchequer  Chamber,  Bourne  v.  Gat- 
liff,  3  Scott,  N.  R.  J . 

id)  Catley  and  Another  r.  Wintringham, 
Peak,  N.  P.  C.  150. 

{e)  BobmBon  v.  Turpin  and  Another, 
Guildhall,  Peake,  203  (notes),  3rd  ed.,  before 
Lord  Ellenborough,  Ch.  «l.  This  was  an 
action  by  the  owner  of  the  goods  against  the 
lighterman,  and  the  plaintiff  obtuned  a  ver- 
dict.   At  a  former  trial,  befdre  Sir  James 


MauBfield,  Ch.  J.,  the  plaintiff  liad  been  non- 
suited. And  see  Strong  o.  Natallv,  4  Bos. 
&  Pull.  le. 

(/)  As  to  Quarantine,  see  stat.  6  Cko.  4, 
c.  78;  and  see  M*Cu11och's  Dictionary  of 
Commerce. 

ijg)  Dunnage  r .  Joliffe,  before  Lord  Kenyou, 
Ch.  J .,  at  Guildhall  Sit.  p.  Mich.  Term,  1789. 

(A)  Brooke's  Office  and  Practice  of  a 
Notary,  p.  144. 

(f)  5  &  6  Wm.  4>  c  62,  s.  16. 
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*  may  be  evidence  of  the  originals  abroad^  they  will  not  be  received  as 
such  in  England  (k). 

The  protest  is  a  declaration  or  narrative  by  the  master  of  the  parti- 
culars of  the  voyage,  of  the  storms  or  bad  weather  which  the  vessel 
has  encountered,  the  acx^idents  which  have  occurred,  and  compelled 
him,  if  at  an  intermediate  port,  to  resoil;  to  it,  and  the  conduct 
which,  in  cases  of  emergency,  he  had  thought  proper  to  pursue. 
With  whatever  formalities  dmwn  up,  it  cannot  be  received  in  our 
Courts  as  evidence  for  the  master  or  his  owners  (l) ;  but  it  may 
be  evidence  against  him  and  them,  and  he  should  tase  care  to  supply 
from  the  log-book,  his  own  recollection,  and  that  of  the  mate,  or  trust- 
worthy mariners,  true  and  faithful  instructions  for  its  preparation. 
Protests  are  often  of  great  utility  in  matters  connected  with  the  adjust- 
ment of  losses  in  marine  insurance  and  in  the  calculation  of  averages ; 
they  are  received  as  evidence  in  foreign  Courts,  and  with  us  credit  is 
oft^  given  to  their  contents  by  merchants  and  imderwriters,  when  free 
fi^m  all  circumstances  of  suspicion  (m). 

Protests  are  also  made  by  the  master  against  the  charterers  of  the 
ship  or  the  consignees  of  goods  for  not  loading  or  unloading  the  vessel 
pursuant  to  contract,  or  within  reasonable  or  stipulated  delays ;  and  by 
the  merchant  against  the  master  for  misconduct,  drunkenness,  &c.,  for 
not  proceeding  to  sea  with  due  despatch,  for  not  'signing  bills  of  lading 
in  the  customary  form,  and  other  irregularities. 

Forms  of  protest  applicable  to  ordinary  occasions  will  be  found  in  the 

*  Appendix. 

9  ...... 

(k)  Appleton  v.  Lord  Braybrooke,  2  Stark.  See  the  Betsey,  2  Hagg.  28. 
6;  6  M.  &  Sel  84;  and  Black   v.  Lord  (m)    Brooke's  Office  and  Practice  of  a 

Braybrooke,  2  Stark.  6  M.  &  S.  39.  Notary,  p.  9 ;  and  see  5  &  6  Wm.  4,  c.  62, 

(Q  Senat  v.  P6rter,  7  Term  Rep.  158,  and  s.  15.    Sec  as  to  log-books,  Bundle  v,  Beau- 
Rex  V.  SdiTeners*  Company,  10  B.  &  C.  511.  mont,  4  Bing.  587. 
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CHAPTER    VI. 

OF  THE   CAUSES  WHICH  SXCUSB  TfflS  HASTKK  AND  OWHEBg ;   AND 

HEBEIN, 

{St. J  1.  Acts  of  God, 

2.  FeriU  of  the  Sea,    Pirates.     Collision. 

3.  LighifUnff. 

4.  ^hnhexKlement,  Robbery,  <fv. 

5.  NegUot,  ^c,  of  Pilots, 

6.  Restraint  of  Princes, 

1.  It  has  been  already  intimated  (a),  that  a  carrier  is  in  general  excused 
for  a  non-performance  of  the  contract  on  his  part,  occasioned  by  any 
event  falling  within  the  meaning  of  the  expression  Act  of  God  and  the 
King* 8  enemies.  The  expression  Act  of  God  denotes  natural  accidents, 
such  as  lightning,  earthquake,  and  tempest,  and  not  accidents  arising 
from  the  negligence  of  man  (J),  for  which  it  has  been  already  shown 
that  the  master  and  owners,  like  other  common  carriers,  are  sometimes 
answerable,  although  no  actual  blame  may  be  imputable  to  them  ;  for 
in  considering  whether  they,  or  other  carriers,  are  chargeable  for  any 
particular  loss,  the  question  is,  not  whether  the  loss  happened  by  reason 
of  the  negligence  of  the  persons  employed  in  the  conveyance  of  the 
goods,  but  whether  it  was  occasioned  by  any  of  those  causes  which, 
either  according  to  the  general  rules  of  law  or  the  particular  contract 
of  the  parties,  afford  an  excuse  for  the  non-performance  of  the  con- 
tract 

Thus,  the  master  has  been  held  answerable  for  a  loss  of  the  goods 
occasioned  by  a  seizure  of  the  ship  by  the  officers  of  the  revenue  for  a 
supposed  violation  of  the  revenue  laws,  although,  in  the  result  of  the 
proceedings  under  the  seizure  it  may  appear  that  there  was  no  cause 
for  condemnation  (c).  •And  where  a  shipowner  contracted  to  carry 
goods  safely  to  London^  it  was  held,  that  the  seizure  and  confiscation 
of  them  by  Custom-house  officers  at  Cculiz,  as  contraband,  did  not 
relieve  him  from  liability  {d).  So,  probably,  the  master  and  owners 
would,  by  the  Common  Law,  be  answerable  for  a  loss  arising 
from  the  negligence  or  misconduct  of  a  local  pilot  to  whom  the 
direction  of  the  ship  was  necessarily  entrusted  {e) ;  but  this  respon- 


(a)  In  the  preceding  chapter,  pp.  254, 
255.  In  the  preamble  to  the  stat.  26  Qteo, 
8,  c.  86,  the  aises  in  which  the  master  and 
owners  are  exempted  from  responsibility  are 
expressed  to  be  accidents  by  the  King*s 
enemies,  the  perils  of  the  sea,  or  the  act  of 
Ood. 

(b)  Trent  and  Mersey  Navigation  Com- 
pany V.  Wood,  Easter  Term,  23  Geo.  3,  in 
K.  B.  Forward  v.  Pittard,  1  Term  Rep. 
K.  B.  27. 


(c)  Gosling  V.  Higgings,  1  Campb. 
451. 

(d)  Spence  v.  Chadwick,  10  Q.  B.  517. 

(e)  See  the  opinion  of  the  Ch.  Justice  in 
Bowcher  v.  Noidstrom,  1  Tannt.  568,  where 
the  master  was  held  not  to  be  liable.  See 
also  the  Eden,  2  Wm.  Rob.  442.  The 
master,  beuig  an  intermediate  agent,  would 
not  be  liable  to  his  owner  for  the  wrongflil 
acts  of  the  pilot. — ^Aldrich  v.  Simmons,  1 
Stark.  214. 
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sibility  (in  certain  cases  at  least)  is  now  taken  away  by  Act  of  Par- 
liament (/). 

So  in  an  action  (a)  brought  against  the  roaster  of  a  vessel  navigating 
the  river  Ouse  •  ana  Hnnwer  from  Selby  to  Ilully  by  a  person  whose 
goods  had  been  wet  and  spoiled ;  at  the  trial  whereof  it  appeared  in 
evidence,  that  at  the  entrance  of  the  harbour  at  Hull  there  was  a  bank, 
on  which  vessels  used  to  lie  in  safety,  but  of  which  a  part  had  been 
swept  away  by  a  great  flood  some  short  time  before  the  misfortune  in 
question,  so  that  it  had  become  perfectly  steep  instead  of  shelving 
towards  the  river ;  that  a  few  days  after  this  flood,  a  vessel  sunk  by 
getting  on  this  bank,  and  her  mast,  which  was  carried  away,  was 
suffered  to  float  in  the  river,  tied  to  some  part  of  the  vessel ;  and  that 
the  defendant,  upon  sailing  into  the  harbour,  struck  against  the  mast, 
which,  not  giving  way,  forced  the  defendant's  vessel  towards  the  bank, 
where  she  struck,  and  would  have  remained  safe  had  the  bank  been  in 
its  former  situation,  but  on  the  tide  ebbing,  her  stern  smik  into  the 
wateV  and  the  goods  were  spoiled  ;  upon  wluch  the  defendant  tendered 
evidence  to  show  that  there  had  been  no  actual  negligence.  Mr. 
Justice  Heathy  before  whom  the  cause  was  tried,  reiected  the  evidence; 
and  he  further  ruled  that  the  act  of  God  which  could  excuse  the 
defendant  must  be  immediate — but  this  was  too  remote ;  and  directed 
the  jury  to  find  the  verdict  for  the  plaintiff*,  and  they  accordingly  did 
sa  The  case  was  afterwards  submitted  to  the  consideration  of  the 
Court  of  King's  Bench,  who  approved  of  the  direction  given  by  the 
learned  Judge  at  the  trial,  and  tlie  plaintiff"  succeeded  m  the  cause. 
There  does  not  appear  to  have  existed  in  this  case  any  bill  of  lading  or 
other  instnmient  of  contract;  and  the  question,  therefore,  depended 


(/)  17  &  18  Vict.  c.  104, ».  388;  onto,  pp. 
158,257. 

(jr)  Smith  o.  Shepherd.  This  cause  was 
first  tried  at  the  Summer  Assizes  for  York- 
shire, 1795,  and  the  plaintiff  nonsuited,  the 
Jo^ge  being  of  opinion  that  no  case  of  neg- 
ligence was  proved.  The  nonsuit  was  set 
aside  by  the  Court  of  King's  Bench,  and  a 
new  trial  granted,  that  the  facts  might  be 
upare  fully  inquired  into.  It  was  tried  a 
second  time  at  the  Lent  Assizes  following. 
The  account  in  the  text  is  of  the  evidence 
given  at  the  second  trial,  which  differed  in 
some  particulars  from  that  given  at  the  first 
trial.  In  Easter  Term  following,  a  new  trial 
was  moved  for,  but  a  rule  to  show  cause 
refiised. 

Several  shipowners,  being  greatly  alarmed 
at  the  decbion  of  this  cause,  petitioned  Par- 
liament for  an  alteration  of  the  law  on  this 
subject;  and  a  bill  passed  the  Hoase  of 
Commons,  enacting,  that  no  owner  or  master 
of  any  ships  or  vesseb  employed  in  the  nari- 
galitmoflhe  hi/fh  tea*  should  be  subjoot  to 
answer  for  any  loss  or  damage  wliich  should 
happen  to  any  goods  on  board  by  any  acci- 
dent whatever,  unless  the  same  should 
happen  or  arise  •*  by  or  through  the  rob- 


bery, embezzlement,  secreting,  or  making 
away  with,  or  by  or  through  the  actim 
default  of  the  said  owner  or  owners,  master, 
mariners,  or  other  person  or  persons  em- 
ployed in  and  on  board  of  such  ships  or 
vesuels ;  any  law,  usage,  or  custom  to  the  con- 
trary thereof  in  anywise  notwithstanding." 
And  that  no  owner  or  master  of  any  ship  or 
vessel  employed  in  the  navigation  o/the  tids- 
wa^  of  awf  river,  and  not  employed  in  the 
navigation  of  the  high  seas,  should  be  subject 
to  answer  for  any  loss  or  damage  which 
should  ^'happen  at  or  arise  at  or  below  any 
port  or  place  in  such  tideway  where  ships  or 
vessels  employed  in  the  coasting  trade  do  or 
shall  load  or  discharge  by  entry  or  suflbrance," 
to  any  goods  on  board,  unless  such  loss  or 
damage  should  happen  or  arise  in  the  ways 
before-mentioned  with  respect  to  ships  navi- 
gating the  high  sea.^. 

But  this  bill  was  rejected  by  the  House  of 
Lords. 

This  led  to  the  alteration  of  the  bill  of 
lading  mentioned  before,  part  4,  ch.  3,  sec. 
2,  and  I  presume,  also,  to  the  notice  men- 
tioned to  have  been  given  in  the  case  of  Kllis 
V.  Turner  and  anotli^,  part  8,  ch.  2,  mc.  3, 
p.  94. 
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upon  general  principles,  and  not  upon  the  meaning  of  any  particular 
words  or  exception.  An  obstruction  from  natural  causes,  such  as  the 
want  of  sufficient  water  (until  a  date  some  weeks  afiter  the  expiration  of 
the  lay  days  allowed  by  the  charter-party)  in  a  river  on  which  a  port 
of  loading  is  situate,  is  no  excuse  for  the  abandonment  of  a  voyage  (h). 

2.  The  only  exception  formerly  made  in  the  common  bill  of  Tadmg 
was  of  the  perils  of  the  sea,  which  words  certainly  denote  the  naturS, 
accidents  peculiar  to  that  element,  and  in  more  than  one  instance  have 
been  held  to  extend  to  an  event  not  attributable  to  natural  causes. 
The  several  words  lately  introduced  into  the  exception  of  the  bill  of 
lading  (t)  have  hitherto  furnished  matter  for  one  judicial  determination 
only,  which  has  been  already  noticed.  In  the  present  chapter,  there- 
fore, I  shall  first  consider  the  meaning  of  this  extensive  phrase,  perils 
of  the  sea,  and  then  proceed  to  mention  other  excuses  which  the  wisdom 
of  the  Legislature  has  introduced  in  very  late  times. 

In  considering  this  subject,  the  first  question  that  presents  itself  to 
the  mind  of  an  English  lawyer  is.  How  is  the  question  of  perils  of  the 
sea  to  be  decided?  The  particular  manner  in  which  a  loss  happens 
must  always  be  a  question  of  fact ;  but  admitting  it  to  have  happened 
in  a  particular  manner,  is  the  Judge  before  whom  the  cause  is  tried  to 
pronounce  whether  that  maimer  be  a  peril  of  the  sea,  or  are  the  jury 
to  declare  it  by  their  verdict  ?     In  general,  the  construction  of  ambi- 

fuous  expressions  in  written  instruments  is  the  proper  province  of  the 
udge ;  but  in  mercantile  instruments  it  often  happens  that  the  Judge 
must  have  recourse  to  the  usage  of  trade,  and  the  practice  among 
merchants,  to  obtaiii  a  proper  knowledge  of  the  meaning  of  the  words. 
When  the  meaning  of  the  words  is  ascertained,  it  will  rarely  happen 
that  the  Judge  and  jury  can  differ  in  the  conclusion ;  and  probably  this 
question,  almough  it  might  afford  matter  of  speculation,  will  never 
become  a  subject  of  serious  practical  inquiry. 

A  very  remarkable  case  to  this  purpose  happened  about  the  end  of 
the  reign  of  Charles  the  First.  To  an  action  of  covenant  on  a  charter- 
party,  which  contained  an  exception  of  the  perils  of  the  sea,  the  defendant 
pleaded  that  the  ship  was  tdten  by  hostile  persons  unknown,  armed 
in  a  warlike  manner;  and  thereupon  the  question  whether  such  a 
capture  were  within  the  exception  was  brought  before  the  Court  by  a 


(h)  SchUizzi  v.  Denry,  3  W.  R.,  Q.  B.  p. 
374. 

*  (»)  In  a  recent  case,  in  which  the  defend- 
ants received  from  the  plaintiflB  at  Panama 
eleven  boxes  of  gold-dust,  to  be  delivered  by 
the  terms  of  a  bill  of  lading  in  London, 
"the  act  of  God,  the  Queen's  enemies, 
pirates,  robbers,  fire,  accidents  from  ma- 
chinery, boilers,  and  steam,  the  dangers  of 
the  seas,  roads,  and  rivers,  of  what  kind 
soever  excepted" — it  appeared  that  the  goods 
were  carried  by  the  defendants  across  the 
Isthmus  of  Panama  to  Chagres,  where  they 
were  shipped  to  Southampton,  and  there 
placed  in  a  railway  truck,  from  whence  they 
were  secretly  stolen  in  the  course  of  their 


transit  to  London.  "  The  nature  ^f  the 
transaction,"  said  Baron  Parke,  *' shows 
dearly  that  the  words  '  robbers'  means  not 
*  tliieves'  but  robbers  by  force,  to  whom  the 
term  is  more  reasouablv  applied"  We  have 
no  doubt  that  in  tins  bill  of  lading  this  is 
the  proper  meaning  of  the  word  "  robbers." 
We  think  the  word  "  roads"  either  explained 
by  the  context  to  mean  marine  roads  in 
which  vessels  lie  at  anchor;  or  supposing  it 
to  mean  roads  on  land,  that  the  dangers  of 
roads  are  those  which  are  immediately  caused 
by  roads,  as  the  overturning  of  carnages  in 
rough  and  predpitous  places. — De  Soths- 
child  V,  Mail  Steam-Placket  Company,  7 
£xcheq.  Bep.  p.  735. 
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demurrer  in  the  most  strict  technical  form :  the  Court,  however,  took 
the  opinion  of  seyeral  merchants  by  certificate  in  writing,  and  after- 
wards by  examination  in  open  Coml,  upon  the  meaning  of  the  words  of 
this  exception  as  established  by  usage  among  them,  and  decided  in 
conformity  to  such  opinion  (i). 

At  the  trial  of  a  cause  before  Lord  Kenyon,  in  an  action  upon  the 
case  brought  by  a  merchant  against  the  owner  of  a  ship,  for  not  safely 
conveying  gooos,  where  the  whole  matter  was  left  open  for  discussion 
by  a  plea  of  the  general  issue,  this  question  was  proposed  to  be  agitated 
by  the  counsel.  His  lordship,  however,  without  nesitation,  declared 
his  opinion  to  be,  that  the  question  was  purely  a  matter  of  feet  for  the 
consideration  of  the  lury;  upon  the  particular  circumstances  of  the 
case  the  jury  and  his  lordship  coincided,  and  therefore  the  case 
afibrded  no  opportunity  of  a  more  solemn  discussion  of  the  question  (J). 

These  cases  certainly  furnish  very  strong  authority,  to  show,  that 
even  if  the  decision  of  this  question  does  strictly  and  properly  belong 
to  the  Judge,  yet  his  decision  will  be  guided  by  usage  and  the  course 
of  practice  among  merchants,  which  are  matters  of  evidence  and  of 
fact 

In  the  case  of  Pickering  v.  Barclav^  which  I  just  before  alluded 
to  (m),  the  ship  had  been  overpowered  and  plundered  on  the  high  seas 
by  pirates ;  and  the  question  was,  whether  the  owners  were  answerable 
for  the  goods?  And  it  was  determined,  in  the  manner  before  men- 
tioned, that  they  were  not  answerable,  "  because,"  says  the  reporter, 
**  the  taking  by  pirates  was  accoimted  a  peril  of  the  sea.**  The  same 
question  received  a  similar  decision,  not  long  afterwards,  in  another 
cause  (n).  These  determinations  agree  with  the  rule  of  the  Civil 
Law(o).  And  in  the  case  cited  m  the  preceding  chapter  (j:)),  in 
which  the  owners  were  held  responsible  for  goods  taken  by  robbery 
from  the  ship  in  the  river  Thames  within  the  body  of  a  county.  Chief 
Justice  Hale  took  notice  of  this  doctrine,  and  said,  "  By  the  Civil 
Admiral  Law  the  owners  are  not  responsible  for  a  robbery  by  pirated 
at  sea."  This,  however,  is  to  be  understood  only  in  case  tne  ship  does 
not  fall  into  the  hands  of  pirates  by  any  negligence  or  fault  of  the 
master  (q). 

In  a  case  which  came  before  the  Court  of  King's  Bench,  a  short  time 
before  the  late  alteration  of  the  bill  of  lading,  and  which  was  an 
action  brought  to  recover  the  value  of  goods,  for  which  the  master  had 
signed  a  bill  of  lading  containing  an  exception  only  of  the  perils  of  the 
sea^  although  made  during  the  time  of  a  war,  and  which  goods  were 
lost  in  consequence  of  the  ship  being  designedly  struck  by  the  vessel  of 
an  enemy ;  it  was  doubted  by  the  Court,  whether  a  loss  so  occasioned 
were  within  the  meaning  of  this  exception,  and  the  cause  never  pro- 


(*)  Pickering  v.  Barclay,  2  RoU.  Ab.  248,  M  Barton  v,  Wolliford,  Comb.  56. 

and  Style,  132.     The  case  was  argned  by  ^o)  Diff.  4,  9,  81.— Inde  Labeo  Bcnbit,  tk 

Twisd^  for  the  plaintiff,  and  Hale  for  the  quid  naafragio  aut  per  vim  piratarom  peri* 

defendant.  erit,  non  esse  iniqnmn  ezoeptioiiem  ei  dari. 

(0  Bnller  v.  Fisher,  Sit.  p.  Mich.  Term,  (p)  Morse  v.  Slue,  1  Vent.  190;  aaie,  p. 

40  Oeo.  3,  at  Guildhall.  286. 

(m)  Hckering  v.  Barclay,  nbi  twpra,  iq)  Emerigon,  torn.  1,  p.  532. 


290 


Causes  which  Excuse  the 


[PABT  IV. 


ceeded  to  a  final  judgment  (r).  The  express  exception  in  Ais  case 
afforded  room  to  contend,  that  the  exception  of  the  act  of  the  King's 
enemies,  which  arises  out  of  general  rules  of  law,  was  meant  to  he 
excluded  in  the  particular  instance. 

In  the  other  cases  just  before  mentioned  {s),  the  ship  in  which  the 

foods  were  conveyed  was  nm  down  in  daylight,  and  not  in  a  tempest, 
y  one  of  two  other  ships  that  were  sailing  in  an  opposite  direction  to 
her,  both  of  which  kept  to  windward,  as  did  also  the  defendant's  ship; 
but  it  was  matter  of  so  much  doubt  whether  the  master  of  tne 
defendant's  ship  ought  to  have  understood  the  course  which  the  others 
would  pursue,  and  nave  borne  to  leeward  to  avoid  them,  that  no  blame 
was  considered  to  be  imputable  to  him  for  not  having  done  so,  nor  was 
any  fault  attributable  to  the  persons  who  had  the  conduct  of  either  of 
the  other  ships.  This  loss  was,  therefore,  held  to  fall  within  the 
meaning  of  this  exception,  and  to  have  happened  by  a  peril  of  the  sea. 

It  may  be  proper  to  point  out  the  distinction  between  this  case  and 
the  case  of  the  vessel  that  struck  against  the  anchor  of  another,  to 
which  there  was  no  buoy,  which  I  have  mentioned  in  the  preceding 
chapter  (<).  In  this  case,  there  was  no  fault  or  negligence  in  the 
persons  belonging  to  either  vessel;  in  the  other,  both  parties  were 
neld  to  have  been  guilty  of  negligence — the  one  in  leaving  his  anchor 
without  a  buoy,  the  otner  in  not  avoiding  it,  as,  when  he  saw  the 
vessel  in  the  river,  he  must  have  known  that  there  was  an  anchor 
near  at  hand ;  or  if  it  be  taken  that  negligence  was  imputable  only 
to  the  master  who  had  left  his  anchor  without  a  buoy,  then  he  was 
answerable  over  to  the  master  and  owners  of  the  vessel  whose  cargo  had 
been  injured :  and  indeed  the  accident  happened  in  the  course  of  a  navi- 
gation to  which  the  exception  of  the  perils  of  the  sea  did  not  apply  («). ! 
In  a  case  upon  a  pohcy  of  insurance,  wherein  the  loss  happened 
by  the  circumstance  of  tne  master  of  a  British  ship  mistaking  the 
ship  insured  for  an  enemy,  and  under  that  mistake  firing  into  her, 
whereby  she  was  sunk,  it  was  doubted  whether  the  loss  could  pro- 
perly be  said  to  have  happened  by  a  peril  of  the  sea ;  and  the  point 
was  not  decided,  because  the  loss  was  held  clearly  to  fall  within  some 
other  of  the  words  used  in  the  policy,  and  the  manner  of  the  loss 
was  expressly  stated  in  one  of  the  counts  of  the  declaration  (x).  In 
another  case,  on  a  policy  of  insurance,  wherein  it  appeared  that  the 
master  of  the  ship  insured,  mistaking  a  British  ship  of  war  for  an 
enemy,  produced  simulated  papers,  and  concealed  his  British  license; 
in  consequence  of  which  his  ship  was  taken  in  tow  by  the  ship  of 
war,  and  in  order  to  keep  up  was  obliged  to  use  an  extraordinary 
press  of  sail,  and  during  a  gale  of  wind  and  a  high  sea  shipped  a 


(r)  Bever  v.  Tomlinson,  Easter  Term,  36 
Qeo.  3.  The  case  came  before  the  Court  on  a 
inotion  for  a  new  trial ;  the  Court  directed  a 
new  trial  in  order  that  the  fiicts  might  be 
put  upon  the  record,  but  it  never  came  on 
again. 

(s)  BuUer  v,  i^her,  ante,  p.  289. 

SAfUe,  p.  279. 
Where  the  damage  to  goods  arose  from 


one  of  the  perils  excepted  in  the  Inll  of 
lading,  but  partly  also  from  the  mode  in 
which  the  ship  was  moored  during  the  un- 
loading, it  was  held  that  the  uiipownen 
were  not  liable  if  there  was  no  want  on  thdff 
part  of  ordinary  and  reasonaUe  care.— 
Lawrie  v.  Douglas,  15  M.  db  W.  745. 

{x)  Cullen  9.  Butiier,  1  Stark.  138,  and 
6  M.  &  S.  461. 
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quantity  of  water,  whereby  the  cargo  was  damaged — Lord  EUeiV' 
borough  held  this  to  be  a  loss  by  perils  of  the  sea(v).  In  another 
case,  arising  also  upon  a  policy  of  insurance,  wherem  the  loss  hap- 
pened by  collision,  without  any  neglect  or  fault  on  the  part  of  the 
Helena^  the  ship  insured,  and  was  so  specially  alleged  in  tne  declara- 
tion, the  underwriters  were  held  answerable ;  and  Mansfield^  C.  J., 
said,  "  I  do  not  know  how  to  make  this  out  not  to  be  a  peril  of  the 
sea.  What  drove  the  Margaret  against  the  Helena  ?  The  sea.  What 
was  the  cause  that  the  crew  of  the  other  ship  did  not  prevent  her 
irom  running  against  the  Helena?  Their  gross  and  culpable  negli- 
gence. But  still  the  sea  did  the  mischief  (2: ).  It  is  reasonable  enough 
mat  the  plaintiffs  should  permit  the  defendant  to  use  their  names  as 
plainti&  against  the  owners  or  crew  of  the  Margarety  so  as  to  recover 
whatever  tne  plaintiffs  would  be  entitled  to  as  against  the  Margaret, 
and  to  apply  it  in  diminution  of  their  loss."  In  another  case,  wherein 
it  appeared  that  a  ship  was  hove  down  on  a  beach  within  the  tide- 
way, for  the  purpose  of  repairing,  and  the  tide  having  carried  away 
the  shores  by  wnich  she  was  supported,  her  side  and  some  of  her 
timbers  were  injured,  the  damage  was  considered  as  having  happened 
on  the  land,  ana  not  to  be  a  loss  by  perils  of  the  sea  (a).  But  where 
a  ship  was  moored  in  a  harbour,  having  a  hard  uneven  bottom,  and 
being  left  by  the  tide  at  night,  a  noise  was  heard  as  of  timber  break- 
ing, and  on  the  reflux  of  the  tide,  there  being  a  considerable  swell  in 
the  harbour,  she  struck  the  ground  hard  several  times,  and  in  the 
morning  several  of  her  knees  were  found  to  be  broken,  this  damage 
was  held  to  be  a  loss  by  perils  of  the  sea  (6). 

But  not  every  loss,  proceeding  directly  from  natural  causes,  is  to 
be  considered  as  happening  by  the  peril  of  the  sea.  It  was  decided  by 
Lord  Kent/ony  that  the  destruction  of  a  vessel  by  worms  at  sea  was 
not  loss  by  perils  of  the  sea  (c\  If  a  ship  perish  in  consequence  of 
striking  Bgamst  a  rock  or  shallow,  the  circimistance  under  which  the 
event  takes  place  must  be  ascertained,  in  order  to  decide  whether  it 
happened  by  a  peril  of  the  sea  or  by  the  fault  of  the  master.  If  the 
situation  of  the  rock  or  shallow  is  generally  known,  and  the  ship  not 
forced  upon  it  by  adverse  winds  or  tempest,  the  loss  is  to  be  imputed 
to  the  fault  of  the  master.  On  the  otiier  hand,  if  a  ship  is  forced  upon 
such  a  rock  or  shallow  by  adverse  winds  or  tempest,  or  if  the  shallow 
was  occasioned  by  a  suaden  and  recent  collection  of  sand  in  a  place 
where  ships  could  before  sail  in  safety,  the  loss  is  to  be  attributed  to 
the  act  ot  God  or  the  perils  of  the  sea(t/).  In  the  case  mentioned  in 
the  beginning  of  this  chapter  fe^.  Lord  Kenyan  observed,  that  if  an 
earthquake  had  removed  the  Tbank  at  the  time  of  the  accident,  the 
master  would  have  been  excused. 

If  a  vessel,  reasonably  sufficient  for  the  voyage,  be  lost  by  a  peril 
Qf  the  sea,  die  merchant  cannot  charge  the  owners  by  showing  that 

(y)  Hagedorn  and  Another  «.  Whitmore,  (b)  Fletcher  v,  Inglis,  2  B.  £  A.  815. 

1  Stark.  157.  (c)  Rohl  v,  Fftrr,  1  £0p.  445. 

(s)  Smith  and  Others  v,  Scott,  4  Taunt.  (d)  Roccob,  not.  55.    Strac  de  Kantis, 

126.  pars  3,  nam.  32. 

(a)  Thomaon  v.  Whitmore,  8  Taimt.  227.  («)  Smith  v.  Shephard,  ante,  p.  287. 
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a  stouter  ship  would  have  outlived  the  peril.  This  was  decided  in 
the  case  of  a  noy  driven  by  a  sudden  gust  of  wind  against  the  pier  of 
a  bridge,  through  which  it  attempted  to  pass,  and  thereby  sunk,  ill 
consequence  of  a  shock  that  a  stronger  vessel  might  have  sustained 
without  sinking. 

*  **  No  earner,**  said  C.  J.  Pratt,  "  is  obliged  to  have  a  new 
carriage  every  journey;  it  is  sufficient  if  he  provide  one  which, 
without  any  extraorcunary  accident,  will  prooably  perform  the 
*  journey  "  (/). 

3.  From  the  preceding  observations  and  authorities,  it  will  be 
obvious  that  neitner  the  master  nor  owners  can  be  answerable  for  a 
loss  happening  to  the  cargo  by  lightning;  yet  upon  the  principle 
upon  which  the  decisiBns  are  founded,  they  must  be  answerable  for 
a  loss  by  fire  proceeding  from  any  other  cause,  whether  originally 
commencing  in  their  own  ship  or  communicated  to  it  from  another. 
And  in  the  case  of  an  inland  carrier  (^V  this  point  has  been  solemnly 
decided,  and  the  law  remains  unaltered  {hy  JBut  by  a  statute  made 
in  the  very  same  year  in  which  the  pomt  was  first  decided,  it  was 
enacted,  "  That  no  owner  or  owners  of  any  ship  or  vessel  shall  be 
subject,  or  liable  to  answer  for,  or  make  cood,  to  any  one  or  more 
person  or  persons,  any  loss  or  dama^  which  may  happen  to  any 
goods  or  merchandise  whatsoever,  which  from  and  after  the  first  day 
of  September^  1786,  shall  be  shipped,  taken  in,  or  put  on  board  any 
such  ship  or  vessel,  by  reason  or  means  of  any  fire  happening  to  or 
on  board  the  said  ship  or  vessel  (t). 

In  this  clause  the  master  is  not  mentioned ;  and  therefore  it  may 
be  doubtful  whether  his  responsibility  is  in  thk  case  removed  by  the 
statute :  but  the  insertion  of  the  word  fire  in  the  modem  bill  of 
ladinghas certainly  removed  it, 

4.  By  another  section  of  the  same  statute,  reciting^  "  That  disputes 
may  arise,  whether  the  owners  or  masters  of  ships  are  liable  to  answ^ 
or  make  good  the  value  or  amount  of  any  gold,  silver,  diamonds, 
watches,  jewels,  or  precious  stones,  wliich  may  be  lost  after  the  same 
have  been  put  on  board  their  ships  oH  freight,  without  the  shippers 
thereof  declaring  at  the  time  the  value  of  such  goods," — it  was 
enacted,  **  That  no  master,  owner,  or  owners,  of  any  ship  or  vessel,  shall 
be  subject  or  liable  to  answer  for  or  make  good,  to  any  one  or  more 
person  or  persons,  any  loss  or  damage  which  may  happen  to  any 
gold,  silver,  diamonds,  watches,  jewels,  •or  precious  stones,  whicn 
from  and  after  the  passing  of  this  Act  shall  be  shipped,  taken  in,  or 


(/)  Amies  v,  Stevens,  1  Stara.  128;  BuU. 
N.  P.  p.  69.    Sharp  v.  Grey,  9  Bing.  467. 

{g)  Forward  r.  Pittard,  1  Tenn  Rep.  K. 
B.  p.  27. 

(A)  Hvde  and  Another  v.  Trent  and  Mersey 
Navigation  Company,  5  Term  Rep.  K.  B.  p. 
889.  But  a  warehouseman  is  not  answer- 
able for  a  loss  by  fire :  Oarside  «.  Trent  and 
Mersey  Navigation  Company,  4  Term  Rep. 
K.  B.  581.  Nor  is  tne  hirer  of  goods 
answerable,  per  Lord  Kenyon,  Ch.  J.,  Sit.  at 


Westminster,  p.  Easter  Term,  1790.  L(mg- 
man  v.  (Mlini,  in  the  case  of  musical  instru- 
ments hired  to  be  used  at  the  Opora  Houses 
and  destr^ed  by  fire  there. 

(i)  26  Geo.  3,  c  86,  s.  2.  This  section 
does  not  protect  shipowners  from  liability 
for  loss  by  fire  in  the  case  of  freighted  goo& 
burnt  in  a  lighter  employed  by  them  to  taks 
the  goods  on  board  their  ship. — Morewood 
V.  PoUock,  1  £.  &  B.  743.  This  Act  hu 
been  repealed  by  the  17  &  18  Vict.  c.  120. 
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pot  <m  board  any  such  ship  or  vessel,  by  reason  or  means  of  any 
robbery,  embezzlement,  making  away  with,  or  secreting  thereof, 
unless  the  owner  or  shipper  thereof  shall,  at  the  time  of  shipping  the 
same,  insert  in  his  bill  of  lading,  or  otherwise  declare  in  writing  to 
the  master,  owner,  or  owners  of  such  ship  or  vessel,  the  true  nature, 
quality,  and  value  of  such  gold,  silver,  diamonds,  watches,  jewels,  or 
precious  stones  "  (k). 

These  provisions,  with  the  addition  of  the  words  "  without  his  actual 
fault  or  privity"  qualifying  the  exemption,  have  been  re-enacted  by  the 
Merchant  Shipping  Act,  1854  (/). 

5.  By  that  Act  also  it  is  provided,  that  no  owner  or  master  of  any . 
ship  shall  be  answerable  to  any  person  whatever  for  any  loss  or  damage 
occasioned  by  the  fault  or  incapacity  of  any  qualified  pilot  acting  in 
charge  of  such  ship,  vfithin  any  district  where  the  employment  of  such 
pilot  is  compulsory.  This  enactment  has  been  substituted  for  the 
55th  section  of  the  repealed  General  Pilot  Act  (6  Geo.  4,  c  125), 
respecting  which  there  had  been  some  variety  of  decision,  and  is  in 
conformity  with  the  construction  put  upon  that  section  in  the  case  of 
the  Protector,  by  the  present  learned  tludge  of  the  Court  of  Admi- 
ralty (m). 

6.  "  The  restraint  of  princes  and  rulers  "  (n),  commonly  mentioned 
in  charter-parties  as  an  exception  or  excuse  for  the  non-performance 
of  the  contract  on  the  part  of  the  master,  is  to  be  understood  of  an 
actual,  and  not  of  an  expected  restraint,  although  the  expectation 
may  be  reasonable  and  well-grounded,  and  the  master  may  act  upon 
it  with  fair  and  honest  intentions.  This  was  decided  in  the  follow- 
ing case; — ^The  British  ship  Adelphi  was  chartered  for  a  voyage 
from  London  to  Petersburgn,  or  as  near  thereto  as  she  could  safely 
get,  there  to  load  a  complete  cargo  of  hemp,  and  of  iron  for  ballast, 
and  proceed  therewith  to  Woolwich  and  London,  and  tliere  deliver 
the  same,  on  being  paid  freight  at  certain  rates  per  ton  (restraint  of 
princes  and  rulers  during  the  said  voyage  always  excepted):  thirtpr 
running  days  to  be  allowed  the  merchant  for  loading.  Under  this 
contract  the  ship  sailed  to  lOofe^te^  (the  port  of  Petersburgh),  and 
there  took  in  iron  for  'ballot,  ^a  a  certain  quantity  of  hemp ;  and 
the  master  was  proceeding  witn  all  due  diligence  to  load  nis  full 
cargo  of  hemp,  by  screwing  it  down  in  the  usual  way,  when,  about 
the  ninth  day,  a  rumour  was  circulated  of  an  embargo  being  about  to 


(k)  26  Geo.  3,  c.  86,  8.3.  It  has  been 
dcmfoted  whether  tlus  Act  be  applicable  to  the 
OBie  of  Bhipments  made  in  places  not  sn^ect 
to  the  British  laws.  On  a  shipment  from 
Valparaiso  to  England,  the  bill  of  lading 
described  the  property  as  **  1388  hard  dol- 
lars," which  were  current  coin  at  Valparaiso ; 
it  was  held  that  the  description  was  suffi- 
cient.—Gibbs  V.  Potter,  10  M.  &  W.  70. 

(0  17  &  18  Vict.  c.  104.  s.  -M.  ^  ^  -3- 

(m)  Sec  388.     See  ante,  p.  175. 

(»)  The  words  "restraint  of  princes, 
Ac,  duriug  the  said  voyage,"  havebc^n  held 


not  to  apply  at  the  loading  port,  but  only 
during  wie  voyage. — Crow  t?.  Fait,  8  Q.  B. 
467.  '  But  see  Bruce  r.  Nicolopulo,  3  W.  R. 
Exch.  p.  433,  in  which  those  words  were 
held  to  override  the  whole  period  of  time 
fVom  the  discharge  of  the  outward  cargo  to 
the  azrival  of  the  ship  at  her  port  of  ultimate 
destination ;  and  that  proof  of  a  printed 
placard,  purporting  to  be  signed  by  the 
general  or  an  invadmg  army  in  occupation 
of  the  port  of  loading,  and  proliibiting  the 
export  of  the  cargo  contracted  for,  was  good 
evidence  of  such  restraint. 
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be  laid  by  the  Russian  government  on  all  British  vessels ;  and  the 
person  who  was  agent  for  the  British  fiswtory  at  Cronstadt,  and  agent 
also  to  the  house  at  Petershurghy  who  were  the  agents  to  the  mer- 
chant-charterer of  this  ship,  in  consequence  of  instructions  received 
from  the  British  consul-general  at  Petershurghy  desired  the  captains 
of  such  British  vessels  as  were  ready  to  proceed  to  sea  to  do  so  as 
soon  as  possible,  as  he  expected  an  embargo  might  take  place  imme- 
diately. In  consequence  of  this,  the  master  gave  orders  to  leave  oflf 
screwing  down  hemp,  and  to  fill  the  ship  as  fast  as  possible  by  hand ; 
and  the  whole  day  was  employed  in  this  way,  and  the  ship  filled  as 
far  as  could  be  done  by  hand.  In  the  evenmg  the  ship  sailed,  with 
something  more  than  half  the  cargo  that  she  could  have  carried  if 
the  hemp  had  been  screwed  down:  the  merchant  had  a  sufficient 
quantity  of  hemp  for  a  full  cargo  lying  by  the  ship's  side  in  lighters. 
Many  other  British  vessels  sailed  the  same  evening,  or  the  next 
morning,  without  full  cargoes ;  some,  however,  remained,  and  after- 
wards completed  their  lading,  and  were  not  detained  by  the  Russian 
government  No  embargo  was,  in  fact,  imposed  until  six  weeks 
after  this  time:  the  ship  would  have  completed  her  loading  within 
that  period.  The  master  sailed  away  wiuiout  any  communication 
with  the  defendant's  agents  at  Petersburgh,  who  came  to  Cronstadt 
as  soon  as  they  had  notice  of  the  circumstance,  with  intention  to 
stop  the  ship,  but  arrived  too  late.  The  master  acted  bon&  Jidsy  and 
as  an  honest  man,  and  there  was  reasonable  and  well-grounded 
apprehension  for  his  acting  as  he  did.  The  goods  taken  on  board 
were  brought  to  London^  and  there  delivered  to  the  merchant  The 
merchant  sued  the  master  for  not  bringing  a  complete  cargo,  accord- 
ing to  his  contract  It  was  argued,  tiiat  the  master  was  excused 
eitner  by  the  operation  of  this  clause  in  the  contract,  or  by  that 
general  principle  of  law  which  requires  every  subject,  as  a  matter  of 
public  duty,  to  save  the  property  and  persons  entrust^  to  his  charge 
from  falling  into  the  hands  of  the  enenues  of  his  country. 

But  the  Court  held,  that  neither  of  these  grounds  ftimished  an 
excuse  in  the  particular  circumstances  of  this  case. 

**'It  has  been  contended,"  said  Lord  EUenboroughy  •'that  the 
exception  contained  in  this  contract,  of  *  restraint  of  princes  and  rulers 
during  the  voyage,'  excuses  the  not  taking  on  board  a  complete  cargo  in 
this  case ;  but,  witfiout  considering  whether  this  provision  respecting 
restraint  ofprincesy  &c.,  be  at  all  applicable,  by  way  of  excuse  for  the 
non-performance  of  this  part  of  the  master's  stipulated  duty — t?ur.,  the 
taking  on  board  a  complete  cargo — yet,  at  any  rate,  the  restraint  meant 
must  DO  an  actual  and  operative  restraint,  and  not  a  merely  expected 
and  contingent  one,  as  this  at  most  only  was.  But  it  has  been  further 
argued  by  the  defendant's  counsel,  that,  supposing  the  master,  in  respect 
of  his  express  conti'act,  not  to  be  otherwise  justifiable  in  regard  to  the 
freighter,  yet  that  he  is  so  at  any  rate,  on  the  ground  of  his  paramount 
duty  to  the  state,  which  required  him  to  save  the  property  and  crew 
under  his  charge  from  the  impending  peril  of  an  instantly-expected 
embargo ;  and  2iat,  in  every  private  contract,  however  express  in  its 
*  terms,  there  is  always  a  reservation  to  be  implied  for  the  performance 
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*  of  a  public  duty,  in  which  the  interest  of  the  state  is  materially 
involved.  That  no  contract  can  properly  be  carried  into  eflfect  which 
was  originally  made  contrary  to  the  provisions  of  law,  or  which,  being 
made  consistently  with  the  rules  of  law  at  the  time,  has  become  illegsu 
in  virtue  of  some  subsequent  law,  are  propositions  which  adnnt  of  no 
doubt.  Neither  can  it  be  questioned,  that  if,  from  a  change  in  the 
political  relations  and  circumstances  of  this  country,  with  reference  to 
any  other  contracts  which  were  fairly  and  lawfully  made  at  the  time, 
they  have  become  incapable  of  being  any  longer  carried  into  effect 
witnout  derogating  from  the  clear,  public  duty  which  a  British  subject 
owes  to  his  sovereign  and  the  state  of  which  he  is  a  member ;  the 
non-performance  oi  a  contract  in  a  state  so  circumstanced  is  not  only 
excusable,  but  a  matter  of  peremptory  duty — an  obligation  on  the  part 
of  the  subject  But  in  order  to  found  this  new  public  duty,  which  is  to 
supersede  the  performance  of  his  former  private  one,  it  is  necessary 
that  an  actual  change  in  the  political  relations  of  the  two  countries 
should  have  taken  place,  and  that  the  danger  to  result  to  the  public 
interest  of  his  own  country,  from  an  observance  of  the  contract,  should 
be  clear,  immediate,  and  certain :  in  short,  such  a  state  of  circumstances 
must  be  shown  to  exist,  as  that  the  contract  is  no  longer  capable  of 
being  perfonned  b^  him,  without  criminal  compromise  of  hU  public 
duty.  Can  anythmg  of  this  kind  be  said,  with  truth,  to  exist  m  the 
present  case?  No  actual  change  in  the  political  relations  of  Great 
Britain  and  Russia  had  then  taken  place.  The  danger  to  result  from 
remaining  at  Cronstadt  was  neither  unmediate  nor  certain ;  in  point  of 
fact,  it  attached  only  at  the  distance  of  many  weeks  afterwards ;  and 
no  one  can  venture  to  suggest,  even  in  argument,  that  the  loading  in 
question  might  not  havebeen  completed  without  any  criminal  com- 
promise of  public  duty.  Indeed,  to  allow  a  man  to  withdraw  himself 
Lm  the  pe^rmancey  a  dis^ct  positive  contract,  upon  the  ground 
of  some  speculative  inconvenience,  suggested  as  likely  to  result  &om 
such  performance  to  the  general  interests  of  the  state,  would  afford 
great  encouragement  to  disingenuous  subtleties  and  refinements  upon 
subjects  of  this  kind,  and  would  render  all  reliance  upon  the  solemn 
stipulation  of  parties  in  commercial  matters  precarious  and  insecure, 
and  which  encouragement  this  Court  would  most  reluctantly  lend  its 
assistance  to  administer.  For  the  reasons  already  given,  such  an 
argument  has  no  foundation  to  rest  upon  in  the  present  case.  There- 
fore^ neith^  upon  this  ground,  any  more  than  upon  the  others  already 
"*"  considered,  is  the  {daintiff  precluded  from  a  right  to  recover  ^  (o). 


(o)  Atkinion  v.  Ritchie,  10  But,  580. 
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CHAPTER  VIL 

of  the  ldotation  of  the  besponsibilitt  of  the  ownebs  akb 

masteb;  and  hebein^ 

(Ss.)  1.  Oflbreujin  Lau)$  amd  Ordinamcei  <m  thit  Subject, 
2.  Proviiumi  qf7  Geo,  2,  o,  15. 
8.  Proviiiont  of  26  Geo,  3>  c.  86. 

4.  Provinoiuqf60  Geo,  8,  o,  159. 

5.  Ccue9  upon  the§e  Statutes, 

6.  The  Provisions  of  17  4*  18  Vict,  c,  104. 

7.  Mode  of  procedure  under  Huct  Act. 

8.  LidbUUy  of  Master  and  Seaman  in  those  oapaeiHes, 

1.  In  considering  the  instances  in  which  the  owners  are  answerable  to 
the  merchant  for  the  loss  or  dama^  of  his  goods,  I  have  hitherto 
forborne  to  mention  the  limits  of  their  responsibility,  and  have  treated 
them  as  being  responsible  up  to  the  full  extent  of  me  amount  of  such 
loss  or  damage — and  so,  both  by  the  Civil  Law  and  by  the  Common 
Law  of  Enghnd,  they  formerly  were;  for,  although  it  was  decided(a), 
at  a  time  when  the  ransom  of  ships,  taken  by  a  foreign  enemy,  was  not 
contrary  to  the  laws  of  the  realm  (6),  that  such  ransom  could  not  be 
made  at  a  price  exceeding  the  value  of  the  ship  and  cargo  (and  ^ 
loss  of  the  value  of  the  cargo  would  fall  upon  the  merchants),  yet, 
until  the  responsibility  of  the  shipowner  for  the  loss  or  damage  of 
goods  was  limited  by  statute,  it  was  never  doubted  but  that  such 
responsibility  was  co-extensive  with  the  loss,  and  the  statutes,  which 
have  been  made  to  narrow  it,  are  founded  upon  that  supposition. 

The  ancient  laws  of  Olerouy  Wisbuy,  and  the  Hanse  TownSi  contain 
no  provision  on  this  subject  Nor  b  any  alteration  of  the  rule  of  the 
Civd  Law  noticed  hy  Eoccus(c),  although  Vinnius,  an  earlier  author, 
says  that,  by  the  law  of  HoUandy  the  owners  are  not  chargeable 
beyond  the  viuue  of  the  ship  and  things  that  are  in  it  ((2);  in  conformity 
to  which  principle  the  French  ordinance  declares,  **  That  the  owners 
of  ships  shall  be  answerable  for  the  acts  of  the  master,  but  shall  be 
discharged  therefrom  upon  relinquishing  their  ship  and  the  ft^ight^  {e\ 
A  similar  provision  is  contained  in  the  ordinance  of  BoUerdam,  made 
in  1721,  which  declares,  **That  the  owners  shall  not  be  answerable  tor 


(a)  HeUey  v,  Orant,  and  Ghraham  and 
Another  v.  Hall,  died  1  Term  Bep.  K.  B^ 
p.  79. 

(b)  22  Geo.  8,  c.  25,  prohibits  nuuom. 

(c)  **  The  Notabilia"  of  this  author,  who 
was  a  Neapolitan,  was  first  published  in 
1655. 

{d)  In  Peekiam,  p.  155,  published  in  1647, 
the  author  cites  QrotiuSy  lib.  8^  Introduc  ad 


Jurisp.  Bat.  c  1,  and  lib.  2,  De  Jure  Belli  et 
Pads,  c  11,  n.  13. 

{e)JAV.  2,  tit.  8,  Des  Propri^tiures,  art 
2.  The  encouragement  of  maritime  com- 
merce, espedallv  among  the  noblesse,  was 
one  of  the  principal  objects  of  this  ordinance. 
See  same  book,  and  tit.  art.  1,  and  Valin's 
Prefiioe  to  that  title.  See  also  the  Code  de 
(km,  art.  216. 
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any  act  of  the  master  done  without  their  order^  any  further  than  their 
part  of  the  ship  amounts  to''(/^;  and  by  other  articles  of  the  same 
ordinance  it  appears  that  eacn  part-owner  is  liable  only  for  the 
value  of  his  own  share  (^\  Vakn^  in  his  commentary  on  the  French 
ordinance  (h\  informs  us  tnat  the  same  regulations  are  also  established 
at  Hamburgh  {%). 

2.  The  earhest  provision  of  the  Briiish  Lemslature  on  this  subject 
was  a  statute  made  a  few  years  after  the  date  of  the  ordinance  of 
Rotterdam  J  and  which  was  passed  in  consequence  of  a  petition  presented 
to  the  House  of  Commons  by  several  merchants  and  other  persons, 
owners  of  ships  belonging  to  tne  port  of  London  (it*),  setting  forth  the 
alarm  of  the  petitioners  at  the  event  of  a  late  action,  in  which  it  was 
determined  that  the  owners  were  answerable  for  the  valuable  merchan- 
dise embezzled  by  the  master.  The  foundation  of  this  limitation  is 
mentioned  in  the  preamble  of  the  statute,  which  states,  ^^  That  it  is  of 
the  greatest  consequence  and  importance  to  this  kingdom  to  promote 
the  mcrease  of  the  number  of  ships  and  vessels,  and  to  prevent  any 
diBConragement  to  merchantB  and  others  from  being  interested  and 
concerned  therein;  and  that  it  has  been  held,  that  in  many  cases 
owners  of  ships  or  vessels  are  answerable  for  goods  and  merchandise 
shipped  or  put  on  board  the  same,  although  the  said  goods  and  mer- 
chandise, after  the  same  have  been  so  put  on  board,  should  be  made 
away  with  by  the  masters  or  mariners  of  the  said  ships  or  vessels, 
without  the  knowledge  or  privity  of  the  owner  or  owners,  by  means 
whereof  merchants  and  others  are  greatly  discouraged  from  adventuring 
their  fortunes  as  owners  of  ships  or  vessels,  which  will  necessarily  tena 
to  the  prejudice  of  the  trade  and  navigation  of  this  kingdom*"  It  is, 
therefore,  "  for  ascertaining  and  settling  how  far  owners  of  ships  and 
vessek  shall  be  answerable  for  any  gold,  silver,  diamonds,  jewek, 
precious  stones,  or  other  goods^  or  merchandises,  which  shall  be  made 
away  with  by  the  masters  or  mariners,  without  the  privity  of  the 
owners  thereof,"  enacted  "  That  no  person  or  persons  who  is,  are,  or 
shall  be  owner  or  owners  of  any  ship  or  vessel,  shall  be  subject  or 
liable  to  answer  for,  or  make  good,  to  any  one  or  more  person  or  per- 
sons, any  loss  or  damage  by  reason  of  any  embezzling,  secreting,  or 
nuiking  away  with  bj  the  master  or  mariners,  or  any  of  them,^f  any 
gold,  Sliver,  diamonds,  jewels,  precious  stones,  or  other  goods  or  mer- 
chandise, which  from  and  after  the  24th  day  of  June,  1734,  shall  be 
shipped,  taken  in,  or  put  on  board  any  ship  or  vessel,  or  for  any  act, 
matter,  or  thing,  damage  or  forfeiture  done,  occasioned  or  incurred, 
from  and  after  the  said  24th  day  of  June,  1734,  by  the  said  master  or 
mariners,  or  any  of  them,  without  the  privity  and  knowledge  of  such 
owner  or  owners,  ftirther  than  the  value  of  the  ship  or  vessel,  with  all 

(/)  Art.  167 ;  2  Magens,  107.  (A)  See  Commons'  Jounials  for  the  year 

Q)  Articles  126,  127;   2  Magens,  101,  1733,  p.  277.    The  caae  referred  to  by  the 

102.  petition  appears  clearly  to  be  that  of  Boucher 

(A)  Tom.  1,  p.  569.  v,  Lawson,  dted  in  part  3,  ch.  2,  sect.  3. 

(s)  An  extract  £rom  the  Ordinance  of  The  bill  went  through  both  Honses  witiioot 

Hamburgh,  dated  1731,  is  given  in  2  Magens,  m  diviuon.    The  clauses  directing  propor- 

but  the  article  containing  this  provinon  is  tional  compensation  and  relief  in  equity  were 

not  notioed.  introduced  in  ihe  Houm  Ot  Lords. 
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thdr  appurtenances,  and  the  fall  amonnt  of  the  freight  due,  or  to 
grow  due,  for  and  daring  the  voyage  wherein  such  embezzlement, 
secreting,  or  making  away  with  as  aforesaid,  or  other  malversation  of 
the  master  or  mariners,  shall  be  made,  committed  or  done ;  any  law, 
usage  or  custom  to  the  contrary  thereof  in  anywise  notwithstanding^(Z). 

And  by  the  second  section  of  the  same  statute  it  was  enacted,  that 
if  several  freighters  sustained  losses  exceeding  fa  the  whole  the  value 
of  the  ship  and  freight,  they  were  to  receive  a  compensation  thereout 
in  proportion  to  their  respective  losses ;  and  that  any  one  freighter,  on 
behalt  of  himself  and  the  other  freighters,  or  any  part-owner,  on  bdialf 
of  himself  and  the  other  part-owners,  might  file  a  bill  in  a  Court  of 
Equity  for  the  discovery  of  the  total  amount  of  the  losses,  and  of  the 
value  of  the  ship,  and  for  an  equal  distribution  and  payment 

By  the  third  section,  if  such  a  bill  was  filed  by  or  on  behalf  of  the 
part-owners,  the  plaintiff  was  required  to  make  affidavit  that  he  did 
not  collude  with  the  defendants,  and  offer  to  pay  the  value  of  the  ship, 
and  freight,  as  the  Court  should  direct 

By  the  fourth  section  it  was  provided  and  enacted,  that  nothing  in  that 
Act  ccmtamedshould extend, or  be  construed  to  extend,  to  impeach, lessen, 
or  discharge  any  remedy,  which  any  person  or  persons  then  had,  or 
should  or  might  thereafter  have  against  all,  every,  or  any,  the  master  and 
mariners  of  such  ship  or  vessel,  for  or  in  respect  of  any  embezzlement, 
secreting,  or  making  away  with  any  gold,  silver,  aiamonds,  jewels, 
precious  stones,  or  merchandise,  shipped  or  loaded  on  board  such  ship 
or  vessel,  or  on  account  of  any  fraud,  abuse,  or  malversation  of  and  in 
such  master  and  mariners  respectively ;  but  that  it  should  and  mi^t 
be  lawful  to  and  for  every  person  or  persons  so  injured  or  damaged  to 
pursue  and  take  such  remedy  for  the  same,  against  the  said  master 
and  mariners  respectively,  as  he  or  they  might  have  done  before  the 
making  of  that  Act 

By  this  statute,  therefore,  the  legal  responsibility  of  the  moBter  was 
left  unaltered  in  all  the  cases  before  enumerated,  and  that  of  the  owners 
also  in  the  case  of  a  robbery  committed  by  persons  not  belonging  to  the 
ship.  But  where  a  ship  in  the  river  Tfiames  was  forcibly  plundered 
of  dollars  during  the  night  by  a  gang  of  robbers,  in  consequence  of 
information  given  by  one  of  the  manners  of  the  ship,  who  afterwards 
shared  the  booty,  the  responsibility  of  the  owners  was  held  not  to 
extend  beyond  the  value  of  the  ship  and  freight  by  virtue  of  this 
statute  (mjL 

3.  Immediately  after  the  decision  of  that  case,  and  in  consequence  of 
the  danger  to  which  the  facts  that  were  disclosed  in  it  showed  the 
owners  to  be  exposed,  another  petition  was  presented  to  the  House  of 
Commons  (n),  on  behalf  of  several  owners  of  ships  belonging  to  London 
and  other  ports ;  and  in  compliance  therewith,  another  statute  was 
passed  (o),  nxing  the  same  limits  to  the  responsibility  of  the  owners  in 
the  several  cases  mentioned  in  the  preceding  statute,  and  also  in  the 


t 


U)  7  Geo.  2,  0. 15,  a.  d.  1734.  1786»  p.  296.     This  Act  also  was  p«Md 

(m)  Sutton  v.  Mitchell^  1  Term  Rep.  E.  withoat  a  division  in  eithet  House  of 

B.  p.  18.  ment. 

(»)  See  Commons'  Joornals  for  the  year  (o)  26  Geo.  8,  c.  86»  s.  1. 
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case  of  robbery^  ^'  although  the  master  or  mariners  should  not  be  m 
anywise  concerned  in  or  privy  to  such  robbery^  embezzlement,  secreting, 
or  making  away  with*"  This  statute  also  contains  the  same  provisions 
as  the  preceding  Act,  for  equal  distribution  and  discovery  by  bill  in 
equity,  and  also  for  remedy  against  the  master  and  mariners,  and  (as 
was  mentioned  in  the  preceding  chapter)  entirely  took  away  tne 
responsibility  of  the  owners  in  the  case  of  loss  or  damage  hy/ire(p). 

4.  By  53  G^o.  3,  c  159,  this  limitation  of  the  responsibihty  of  the 
owners  was  still  further  extended,  for  it  enacted,  tnat  no  person  or 
persons  who  was,  were,  or  should  be  owner  or  owners,  or  part-owner 
or  part-owners,  of  any  ship  or  vessel,  should  be  subject  or  liable  to  ' 
answer  for  or  make  good  any  loss  or  damage  arising  or  taking  place 
by  reason  of  any  act,  neglect,  matter  or  thing  done,  omitted,  or  occa- 
sioned without  the  fault  or  privity  of  such  owner  or  owners,  which 
might  happen  to  any  goods,  wares,  merchandise,  or  other  thing,  laden 
or  put  on  board  the  same  ship  or  vessel  after  the  1st  of  September, 
1813,  or  which,  aft;er  the  said  1st  of  September,  might  happen  to  any 
other  ship  or  vessel,  or  to  any  goods,  wares,  merchandise,  or  other 
thing,  being  in  or  on  board  of  any  other  ship  or  vessel,  further  than  the 
value  of  his  or  their  ship  or  vessel,  and  the  freight  due  or  to  grow  due 
for  and  during  the  voyage  which  mi^t  be  in  prosecution,  or  contracted 
for,  at  the  time  of  the  happening  of  such  loss  or  damiuro  {q) ;  and  that 
the  value  of  the  carriage  of  soods  belonging  to  any  of  the  owners  of 
the  ship,  and  also  the  hire  due  or  to  grow  due,  under  any  contract, 
except  only  such  hire  as  in  the  case  of  a  ship  hired  for  time  might  not 
begin  to  be  earned  until  the  expiration  of  six  calendar  months  after  the 
loss,  should  be  considered  as  freight  within  the  meaning  of  that  Ad, 
and  also  of  the  two  prior  Acts  that  have  been  before  mentioned  (r\  It 
was  also  further  enacted,  that  in  case  any  such  loss  or  damage  snould 
happen  by  more  than  one  separate  and  clistinct  accident,  and  so  forth, 
or  on  more  than  one  occasion  in  the  course  of  a  voyage,  or  in  the 
interval  between  the  end  of  one  voya^  and  the  commencement  of 
another,  every  such  loss  or  damage  should  be  compensated  according 
to  the  provisions  of  the  Act,  in  the  same  way  and  to  the  same  extent 
as  if  no  other  loss  or  damage  had  happened  during  the  same  voyage, 
or  in  the  same  interval  («).  But  this  Act  did  not  extend  to  any  vessel 
used  solely  in  rivers  or  inland  navigation,  or  to  any  ship  or  vessel  not 
dubf  registered  according  to  law  {f). 

That  Act  also  contained  a  provision  against  taking  away  the  respon- 
sibility of  the  master  or  mariner  of  any  snip,  notwithstancbng  he  mi^t 
be  an  owner  or  part-owner  thereof^w);  and  that  each  individual 
sufferer  might  bring  his  action  against  the  owner,  although  others  had 
suffered  by  the  same  act  or  accident,  or  on  the  same  occasion  {x). 

Thatwnere  several  persons  should  have  sustained  loss,  and  the  value 
of  the  vessel  should  be  insufficient  to  make  full  compensation  to  all, 
the  owners  might  exhibit  a  bill  in  equity  against  all  parties  claiming 
or  entitled  to  recompence  for  losses  arising  from  one  and  the  same  act 

(p)  Ch.  6  of  thii  part,  p.  292.  (r)  Sec.  2.  (/)  Sec  4.  (;f)  Sec  6. 

{q)  58  Geo.  8,  c  159,  s.  1.  («)  Sec  8.  («)  Sec  6. 


300 


Linntation  of  Ite$pomSAUty. 


[pABT  rr . 


or  accident^  or  on  the  same  occasion^  in  order  to  the  ascertaining  of 
the  value  of  the  ship^  appurtenances^  and  freight;  and  for  payment  or 
distribution  thereof^  rateably  among  such  clamiants ;  that  to  this  bill 
the  plaintiff  should  annex  an  affidavit^  setting  forth  that  he  docs  not 
collude  with  any  of  the  defendants  or  other  persons,  but  that  the  bill 
is  filed  for  the  purpose  only  of  justice,  and  to  obtain  the  benefit  of  the 
provisions  of  the  Act ;  that  the  defendants  are,  so  £eu*  as  he  believes, 
the  only  parties  claiming  recompence  for  loss  sustained  on  the  same 
occasion ;  that  the  value  of  the  ship,  appurtenances,  and  freight  does 
not  exceed  a  sum  to  be  specified  in  sucn  affidavit,  and  that  the  claims 
of  the  defendants  exceed,  in  the  aggregate,  that  value ;  that  on  filing 
the  bill,  the  plaintiff  should  pay  into  Court  the  value  so  specified,  no 
defendant  being  compellable  to  answer  until  this  has  been  done,  or 
security  given  mstead  thereof,  if  so  ordered  by  the  Court ;  that  for 
default  in  this  respect  the  bill  should,  at  the  expiration  of  one  mcmth, 
stand  dismissed,  with  costs  to  be  paid  to  the  defendants ;  and  that  if 
the  bill  be  dismissed,  after  payment  of  the  money  into  Court,  the 
money  so  paid  in  should  be  apportioned  and  distributed  by  the  Court 
among  the  several  claimants  {y) ; — ^that  if  it  should  appear  to  the  Court 
that  the  true  value  had  not  been  paid  in,  an  order  might  be  made  for 
the  payment  of  a  Airther  sum,  or  the  giving  of  a  fnrther  security  (xr); 
—that  the  preliminary  proceedings  being  regularly  perfected,  the  Court 
should  take  all  such  measures  as  should  seem  just  for  ascertaining  the 
value  of  the  ship,  appurtenances,  and  freight,  the  amount  oi  the 
losses  or  damages  claimed  by  the  defendants  respectively,  and  what- 
ever else  might  be  necessary  for  doing  justice  in  the  suit,  and  for 
payment  and  distribution  of  the  value  among  the  several  persons 
entitled  (a); — that  a  bill  filed  by  one  part-owner  should  be  binding  on 
the  rest  {b) ;  and  that  any  sum  paid  on  account  of  such  damage,  or 
of  any  cost  incurred  in  relation  thereto,  might  be  brought  into  account 
amongthe  partrowners  as  money  disbursed  for  the  use  of  the  vessel  {c). 
5.  The  value  of  the  ship  is  to  be  calculated  at  the  time  of  the  loss 
or  damage ;  if  the  ship  founder  at  the  time  of  a  collision,  her  owners 
are  liable  to  the  extent  of  the  ship's  value  immediately  before  the  col- 
lision {dy  In  calculating  the  value  of  the  fireight,  money  actually  paid 
in  advance  is  to  be  included  {e) ;  but  the  value  is  to  be  only  the  amount 
that  the  ship  would  have  earned  if  she  had  completed  her  voyage,  and 
not  the  amount  estimated  at  the  commencement  of  the  voyage,  if 
diminished  by  jettison  or  other  losses  (/).  If  an  action  be  brought 
against   the   several   part-owners,   one   of  whom    happened   to    be 


{v)  58  Geo.  8,  c  159,  s.  7. 

U)  Sec.  8. 

la)  Sec  10. 

aS  Sec  14. 

(c)  In  the  case  of  Thiseldon  v.  Gibbons,  an 
action  was  brought  and  a  verdict  obtained 
by  the  proprietor  of  injured  goods  against 
the  owner  of  a  vessel  in  which  the  injury 
had  occurred.  The  owner  having  filed  his 
bill  for  relief  in  equity — an  aj^lication  made 
to  the  Court  of  Queen's  Bench  to  restrain 
the  plaintiff-at-law  firopa  proceeding  pending 


the  equity  suit,  was  refused. — 8  DowL  P.  C 
419,  0.  S. 

{d)  Brown  «.  WiUdnson,  15  M.ft  W.891. 
The  Mar^  Caroline,  8  W.  Bob.  101. 

(«)  Wilson  9.  Dickson  and  Others,  2  B.  & 
A.  2.  Where  the  sale  is  necessaiy  this  statute 
does  not  apply.  —  Atkinson  v.  Ste^^iens, 
7  Exch.  567.  The  Vohmt,  6  Jur.  640;  1  W. 
Rob.  889. 

(/)  Cannan  and  Others  v,  Meabum, 
1  Bing.  465.  And  see  Dobree  o.  Schroder, 
6  Sim.  291. 
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master  of  the  ship  at  the  time  of  the  loss,  all  the  defendants  are  in  that 
action  entitled  to  the  benefit  of  the  limitation  given  by  the  statute.  By 
the  law  of  England^  the  damage  to  be  recovered  in  an  action  brought 
against  several  persons  must  be  one  and  the  same  sum — judgment 
cannot  be  given  against  one  defendant  for  a  sum  differing  from  that  for 
which  it  is  given  against  another. 

The  Acts  do  not  extend  to  lighters  and  gabbets  (^). 

The  fishinff  stores  of  a  ship  employed  m  the  usual  manner  in  the 
Greerdomd  fi^iery  belonging  to  tne  owners  of  the  ship  are  to  be 
valued  as  a  part  -of  the  ship  and  her  appurtenances  under  these 
statutes,  although  they  are  not  usually  so  estimated  in  policies  of 
insurance,  but  made  the  subject  of  a  separate  assurance  (A). 

*  So  also  the  chronometer  of  a  whaler  (t). 

It  has  been  decided  by  the  Court  of  Admiralty  (Jc)  and  by  the  Court 
of  Queen's  Bench,  that  the  unsuccessftd  party  in  an  action  or  cause 
of  damage  will  be  liable  for  the  costs  of  recovering  compensation, 
although  the  value  of  the  ship  and  freight  should  be  insumcient  to 
*  defray  them  (/). 

6.  Ail  these  statutes  are  now  repealed  fm),  and  it  has  been  in  substantial 
jre-enactment  of  their  provisions  upon  tnis  subject  provided  (n),  that  no 
owner  of  any  sea-goinff  ship  or  snare  therein  shall  be  answerable  in 
damages  to  an  extent  beyond  the  value  of  his  ship  and  the  freight 
(incliming  the  value  of  the  carriage  of  his  own  goods,  ship's  lure, 
beginning  in  the  case  of  a  ship  hired  for  lime  to  be  earned  within  six 
months  of  such  loss  or  dama^,  and  passage  money)  due,  or  to  crow 
due,  in  respect  of  such  ship  during  the  voyage  whicn,  at  the  time  of  the 
happening  of  any  of  the  events  following,  is  in  prosecution,  or  contracted 
for,  where,  without  his  actual  fault  or  privity,  any  damage  or  loss  is 
caused  to  any  goods,  merchandise,  or  other  things  whatsoever,  on  board 
such  ship ;  or  any  loss  or  damage  is,  by  reason  of  any  improper  naviga- 
tion of  such  ship,  caused  to  any  other  ship  or  boat,  or  to  any  ^oods,  mer- 
chandise, or  other  things  whatsoever  on  board  any  other  ship  or  boat 

And  it  is  further,  in  limitation  of  the  liability  of  shipowners  under 
the  recent  Act  of  Parliament  '^for  compensating  the  families  of 
persons  killed  by  accidents  "(o),  by  the  same  statute  enacted,  *^  That 
no  owner  of  such  ship  or  share  therein  shall  be  answerable  in  dama^ 
to  an  extent  beyona  the  value  above-mentioned,  where,  without  his 
actual  fault  or  privity,  any  loss  of  life  or  personal  injury  is  caused  to 
any  person  carried  in  such  ship,  or  any  loss  of  life  or  personal  injury 
is,  by  reason  of  any  improper  navi^tion  of  such  ship,  caused  to  any 
person  carried  in  any  other  ship  or  boat"  (p). 

And  that  in  no  case  where  any  such  liability  is  incurred  in  respect 
of  loss  of  life  or  personal  injury  to  any  passenger,  shall  the  value  of 


M 


Hanter  &  Co.  v.  M'Gowan  and  Others,      1  W.  Rob.  389.  The  John  Dunn,  6  Bob.  159. 
ligh,  578.  (0  Ex  parte  Rayne,  1  Qale  &  Day.  374; 


(A)  Gale  v.  Lanrie  and  Others,  5  B.  a&  C.  1  Q.  B.  982. 
156;  1  Hagg.  Ad.  Rep.  109.  (»)  17  k  18  Ticfc.  c  120. 

(t)  Langton  v,  Horton,  by  Vioe-Chan-  In)  17  &  18  Vict,  c  104^  s.  501. 

oel.or  Wigram,  6  Jurist,  910.  io)  9  &  10  Vict,  c  98. 

(Jc)  The  Dundee,  IHagg.  109.  The  Volant,  (p)  Sec  504. 
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any  such  ship  and  the  firdeht  thereof^  be  taken  to  be  less  than  fifteen 
pounds  per  re^tered  ton  ^q). 

It  was  felt  on  the  one  hand  that  to  exempt  shipowners  ^tirely  from 
liability  under  Lord  CampbelPa  Act,  or  from  liability  beyond  the  value 
of  ship  and  freight,  would  be  an  encoura^ment  for  unscrupulous 
persons  to  employ  worn-out  and  inadequately  manned  vessels  m  the 
conveyance  of  passengers  and  emigrants ;  and,  on  the  other,  that  to 
subject  shipowners  guilty  of  no  famt  or  default  to  unlimited  liability 
for  such  calamities,  might  induce  men  of  property  and  character  to 
withdraw  their  fortunes  fix>m  so  great  a  hazard. 

7.  To  prevent  as  much  as  possible  of  both  these  evils,  and  to  ensure 
to  persons  often  of  small  ability  sustaining  personal  injury,  or  injury 
from  loss  of  life,  an  effectual  recourse  (the  best  of  all  protections)  against 
those,  to  the  improper  navigation  of  whose  ships  it  may  be  imputable, 
the  new  Act  empowers  the  Board  of  Trade,  in  all  cases  of  alleged 
liability  in  respect  of  loss  of  life  or  personal  injury,  by  warrant  sealed 
with  its  seal,  or  signed  by  one  of  its  secretaries,  to  require  the  sheriff 
to  summon  a  jury,  for  the  purpose  of  ascertaining  "the  number,  names, 
and  descriptions  of  all  persons  killed  or  injured  by  reason  of  any 
wrongftd  act,  neglect,  or  aefanlt "  (r). 

At  such  inquiry  the  sheriff  is  to  preside,  the  Board  of  Trade  to  be 
the  plaintiff,  and  the  ship-owner,  by  whom  such  liability  is  alleged  to 
have  been  incurred,  the  defendant  Either  party  may  require  the 
question  to  be  tried  by  a  special  jury ;  and  in  England  and  Ireland^  if 
the  Board  of  Trade  requires  it,  or  the  defendant  requires  and  the  Board 
of  Trade  assents  to  it,  the  sheriff  shall  appoint  as  assessor  a  barrister 
of  competent  knowledge  and  standing.  Tne  costs,  to  be  tAxed  by  a 
Master  of  the  Superior  Courts  as  between  attorney  and  client  in 
England,  and  by  the  Auditor  of  the  Court  of  Session,  as  between 
^igent  and  client  in  Scotlandy  are  to  be  borne  by  the  party  losing  the 
verdict,  and,  if  the  Board  of  Trade  should  lose  it,  they  are  to  be  paid 
out  of  the  Mercantile  Marine  Fund  («). 

The  Board  of  Trade  may  make  any  compromise  it  thinks  fit,  as  to 
the  damages,  which  are  in  each  case  o^  death  or  injury  to  be  assessed 
at  thirty  pounds,  and  be  the  first  charge  on  the  aggregate  amount  for 
which  the  owner  is  liable,  and  be  paid  uiereout,  in  priority  to  all  other 
claims,  to  her  Majesty's  Paymaster-General,  to  oe  distributed  ^d 
dealt  with  by  him  m  such  manner  as  the  Board  of  Trade  directs  (t)u 

The  Board,  in  directing  the  distribution,  may,  in  the  first  place, 
deduct  and  retain  any  costs  incidental  thereto ;  in  the  next  place,  it 
shall  direct  payment  of  compensation,  not  exceeding  in  any  case  the 
statutory  amount  to  each  person  injured;  and  as  regards  the  sums 

Eaid  in  re^)ect  of  deaths,  payment  thereof,  for  the  benefit  of  the 
usband,  wife,  parent  and  cnild  of  the  deceased,  or  any  of  them,  in 
such  shares,  upon  such  evidence,  and  in  such  manner  as  it  thinks  fit  (t«). 
Should  the  amount  paid  to  the  Paymaster-General  be  insufficient  to 
meet  the  demands  upon  it,  the  several  claims  thereon  are  to  abate  pro- 
portionally (jr). 

If  aft^r  the  completion  of  the  inquiry   any  person  estimates  the 

(2)  Sec.  504.    (r)  Sec  507.    (*)  Sees.  508,  509.    (Q  See.  509.    (u)  Sec  510.    («)  Ibid. 
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damages  payable  to  him  in  respect  of  personal  injnrj,  or  of  any  death, 
at  a  greater  sum  than  the  statutory  amount  or  compromise  made  by 
the  Board,  he  will  on  repaying  or  obtaining  repayment  by  the  Board 
of  Trade  to  the  shipowner  of  such  amount  or  compromise  be  at  liberty 
to  bring  an  action  against  him  for  damages,  which  shall  be  payable  out 
of  the  residue  only  of  the  aggregate  amount  for  which  the  owner  is 
liable,  after  deductmg  all  sums  paid  to  the  Paymaster-General ;  and  if 
the  damages  recovered  by  such  person  do  not  exceed  double  the  statu- 
tory amount,  he  shall  pay  to  the  defendant  all  the  costs  of  the  action  as 
between  attorney  and  client  in  England  and  Ireland,  and  in  Scotland 
as  between  a^nt  and  client  (y). 

In  cases  where  several  claims  are  made  or  apprehended  against  an 
owner  for  loss  of  life,  personal  injury,  or  loss  or  damage  to  ships,  boats, 
or  goods,  the  Court  of  Chancery  in  England  and  Ireland,  and  the 
Court  of  Session  in  Scotland,  and  any  competent  Court  in  a  British 
possession,  are  empowered  to  entertain  proceedings  at  the  suit  of  such 
owner  for  the  purpose  of  determining  the  amount  of  his  liabilities  {z\ 
and  for  the  distribution  rateably  of  such  amount,  and  to  stop  all 
actions  and  suits  pending  in  any  other  Court  in  relation  to  the  same 
subject-matter. 

The  jurisdiction  of  the  Court  of  Chancery  under  this  section  is  simply 
to  determine  the  amount  of  the  shipowner's  liability,  and  distribute 
that  amount  among  the  several  claimants ;  not  to  decide  the  question 
of  liability. or  non-liability. 

It  has  been  held  that  a  shipowner  who  applies  to  a  Court  of  Equity 
under  this  section  must,  in  order  to  obtain  its  assistance,  admit  that  he 
has  incurred  some  liability  Qz). 

All  sums  of  money  paid  for  or  on  account  of  any  loss  or  damage,  in 
respect  of  which  the  liability  of  owners  is  limited  by  Part  IX.  of  17  &  18 
Vict,  c  104,  and  all  costs  incurred  in  relation  thereto,  may  be  brought 
into  account  amongst  partK)wners  of  the  same  ship  in  the  same  manner 
as  money  disbursed  for  the  use  thereof  (6). 

These  provisions  are  the  result  of  great  consideration,  and  may  pro- 
bably be  thought  to  have  effected  as  reasonable  an  adjustment  between 
the  owners  of  sea-going  ships  and  persons  sustaimng  damage  from 
personal  injury  or  loss  of  life,  by  reason  of  the  improper  navigation  of 
them,  as  the  nature  of  the  case  admits. 

8.  And  it  is  enacted,  that  nothing  in  the  ninth  part  of  the  Act 
(relating  to  the  liability  of  shipowners)  shall  be  construed  to  extend 
to  any  British  ship,  not  being  a  recognised  British  ship  within  the 
meaning  of  the  Act,  or  to  take  away  the  liability  to  which  any  master 
or  seaman,  being  also  owner  or  part-owner  of  the  ship  to  which  he 
belongs,  is  subject  in  his  capacity  as  master  or  seaman. 

It  IS  also  enacted,  that  tne  owner  of  every  sea-going  ship  or  share 
therein  shall  be  liable  in  respect  of  every  such  loss  of  lite,  personal 
injiury,  loss  of  or  damage  to  goods,  arising  on  distinct  occasions,  to  the 
same  extent  as  if  no  other  loss,  injury,  or  damage  had  arisen  (c). 

(y)  Sec  511.  230,  24  L.  J.  229,  Ch. 

\z)  Sec.  514.  ib)  Sec.  516. 

\a)  Hill  V.  Audoa,  8  W.  R.  V.,  C.  W.  {e)  Sec.  516. 
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CHAPTER  VIII. 

OF  THE  GENERAL  DUTIES  OF  THE  MEBGHANT  ;   AlO)  HEREIN^ 

(iSr.)  1.  Hovo  he  it  bound  to  use  the  Ship. 

2.  Ck>mpensaiion  to  be  made  by  him  for  not  tv^lying  Cargo, 
8.  Cf  Primage  and  Average, 

1.  The  general  duties  of  the  merchant  (those  only  excepted  which 
relate  to  the  payment  of  freight  and  of  gross  average,  and  which  will 
form  the  8ub|ect  of  distinct  chapters)  are  comprised  in  a  very  narrow 
compass.  The  hirer  of  anvthing  must  use  it  m  a  lawful  manner,  and 
according  to  the  purpose  for  which  it  was  let  The  merchant  must 
lade  no  prohibitedf  or  imcustomed  goods,  by  which  the  ship  may  be 
subjected  to  a  detention  or  forfeiture  (a).  In  general,  even  in  the 
case  of  affreightment  by  charter-party,  the  command  of  the  ship  is 
reserved  to  the  owners  or  the  master  appointed  by  them,  and  there- 
fore the  merchant  has  not  the  power  or  opportunity  of  detaining  the 
ship  beyond  the  stipulated  time,  or  employing  it  in  any  other  than 
the  stipulated  service ;  but  by  the  charter-parties  under  which  ships 
are  let  to  the  East  India  Company,  the  command  and  disposal  of  the 
ship  are  reserved  to  the  Company,  and  the  master,  although  appointed 
by  the  owners,  is  bound  to  obey  the  orders  of  the  Company  at  home, 
and  of  their  factors  and  servants  abroad ;  and  it  is  always  stipulated, 
that  nothing  shall  be  paid  by  the  Company  for  freight  or  demurrage, 
unless  the  ship  returns  home  in  safety  (i).  Yet,  in  a  case  where  the 
Company  detamed  a  ship  so  long  in  India  that  she  became  unfit  for 
the  voyage  home,  and  was  disposed  of  there,  so  that,  by  reason  of  the 
particular  stipulations,  the  owners  could  sustain  no  action  at  law  upon 
the  contract,  a  Court  of  Equity  ordered  the  Company  to  make  a  proper 
allowance  for  the  actual  and  probable  earnings  ana  the  value  of  the 
ship  (c).  So  where  a  ship,  hired  by  the  Company,  to  be  employed 
according  to  the  then  usual  terms  of  tneir  charter-parties,  in  trade  and 
warfare,  was  sent  upon  a  service  of  observation  and  discovery,  to 
explore  the  passage  to  the  eastward  of  the  Isle  of  Banca,  and  there 
struck  on  a  rock,  and  was  lost,  and  the  owners  brought  an  action 
against  the  Company  for  thus  exposing  the  ship  to  danger  in  a  service 
not  warranted  by  tne  charter-party  without  their  knowledge  or  con- 
sent. Lord  Kenyon,  before  whom  the  cause  was  tried,  declared  himself 
to  be  of  opinion,  that  the  action  was  proper  in  point  of  general  prin- 
ciple, but  the  plaintiffs  failed  in  their  suit,  because  it  appeared  that 


a 


BoocoB,  not.  85.    Die.  19, 2,  61, 1.    French  Ordinance,  liv.  8,  tit  3,  Fret,  art.  9. 
See  the  daoses  cited  in  Hoiham  v.  East  India   Company,  ante,    ch.  1,  8.  8^  of 
this  part,  p.  199. 

(c)  Edwin  and  Others  v.  East  India  Company,  2  Vem.  210. 
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the  Company's  intention  to  employ  the  ship  in  this  service  was,  before 
her  departure  from  England^  made  known  to  the  person  who  managed 
the  ship  on  behalf  of  the  owners,  and  not  objected  to  on  their  part  (d). 

2.  Some  of  the  ancient  maritime  codes  and  more  modem  foreign 
ordinances  {e)  have  fixed  the  payment  to  be*  made  by  the  merchant 
whoy  having  taken  a  ship  to  freight,  declines  to  lade  her  in  pursuance 
of  his  agreement,  or  wno,  before  the  commencement  or  during  the 
course  of  the  voyage,, withdraws  his  goods  from  the  ship,  or,  having 
hired  a  ship  to  go  to  a  distant  port,  and  engaged  to  furnish  a  cargo 
homeward,  fails  to  do  so,  whereby  the  ship  is  forced  to  return  empty; 
and  have  decided  that  in  some  instances  the  whole,  in  others  a  moiety 
of  the  sum  that  would  have  become  due  as  freight  shall  be  paid  as 
compensation  to  the  owners.  But  in  all  these  cases  the  law  of  England 
leaves  |he  amount  of  the  compensation  to  be  ascertained  by  a  jury,  if 
the  parties  cannot  agree  about  it ;  and  a  jury  will  form  their  estimate 
upon  a  consideration  of  all  the  circumstances  of  the  case,  and  of  the 
real  injury  sustained  by  the  owners,  which  cannot  be  properly  settled 
by  positive  rules. 

3.  We  have  seen  by  a  copy  of  the  bill  of  lading  (/\  that  the  master 
undertakes  to  deliver  the  goods  upon  the  payment  of  freight  with  primage 
and  average  accustomed. 

The  word  primage  denotes  a  small  payment  to  the  master  for  his 
care  and  trouble,  which  he  is  to  receive  to  his  own  use,  unless  he  has 
otherwise  agreed  with  his  owners  (^).  This  payment  appears  to  be 
of  very  ancient  date,  and  to  be  variouslv  regulated  in  different  voyages 
and  trades.  In  the  ^^  Guidon,"  it  is  called  ^^la  contribution  de$  chausaea 
ou  pot  de  vin  du  maitreJ*  It  is  sometimes  called  the  master's  hat- 
money. 

It  has  been  held  that  primage  is  primarily  payable  to  the  master, 
and  that  he  may  maintain  an  action  for  it  altnough  the  freight  has 
been  separately  adjusted.  If,  however,  by  the  contract  between  the 
owner  and  the  master,  the  master  is  not  to  receive  primage,  he  can 
maintain  no  action  for  it ;  and  cases  may  also  arise  when  a  contract 
between  the  owner  and  shipper,  which  excludes  prima^,  may  be 
brought  to  the  knowledge  of  the  master,  and  prevent  him  from  having 
any  right  to  claim  it  (A). 

((Q  Lewin  and  Others  v,  India  Company,  (aS  Soott  v.  Miller,  5  Scott,  15. 

Peake's  cases  at  Nin  Prius,  p.  241.    It  was  (A)  Best  o.  Sannders,  1  M.  ft  M.  206. 

an  action  upon  the  case,  and  the  plaintiffii  Where  the  hill  of  lading  expressed  that  the 

were  nonsmted ;   they  afterwards  brought  goods  were  to  be  delivered  to  the  consignee^ 

another  action  in  the  CoTu*t  of  Common  Pleas,  "he  paying  freight  for   the  same  as  per 

which  was  tried  before  Lord  Eldon,  at  the  charter-party,   with  primage  and  average 

Sittings  after  Hilary  Term,  1800,  and  were  accustomed,"  it  was  held  that  the  master 

again  nonsuited  on  the  same  g^und.    The  was  entitled  to  recdve  primage  from  the 

terms  of  the  charter-parties  were  afterwards  consignee,  although  the  conti^  between 

cdtered,  and  the  ships  hired  to  be  employed  the  shipowner  and  the  aoents  c^  the  oon- 

in  trade  and  in  war&re,  and  on  any  other  signee  (there  being  no  (£arter-party)  was 

service  whatsoever.  for  3Z.  per  ton  freight,  and  did  not  notice 

{e)  Ordin.  of  the  Hanse  Towns,  art.  11.  primage;  and  although  the  master  contracted 

French  Ordin.  liv.  3,  tit.  3,  Fret,  arts.  8, 6,  with  tiie  shipowner  to  receive  a  sum  certain 

8,  and  9,  and  Valin  thereon.    Guidon,  ch.  9>  "  in  lieu  of  idl  cabin  and  other  allowances." 

art.  11.     Code  de  Commerce,  arts.  288,  291.  — Ibid.      See  also  Charleton  v,  Cotesworth, 

(/)  Ch.  4,  of  this  part*  sec.  2.  B.  &  Mood.  176. 
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The  word  average  in  this  place  denotes  several  petty  charges^  which 
are  to  be  borne  partly  by  the  ship  and  partly  by  the  cargo — such  as 
the  expense  of  towing,  beaconage,  &c.  Some  of  the  foreign  ordinances 
specify  the  particulars  that  fall  under  this  head,  and  the  mode  of  dis- 
tributing the  charge  (t),  but  with  us  they  depend  entirely  upon  usage, 
and  an  attempt  to  enumerate  them  woula  afford  neither  instruction  nor 
entertainment 

This  and  the  preceding  article  of  primage  are  often  commuted  for  a 

specific  sum,  or  a  certain  per  centage  on  the  freight 

\ 

(t)  French    Ordinance,    liv.    8,    tit    7,  5,  arts.  12 — 19;  and  Oeirac  on  tiie  24tli 

AyarieB,  arts.  8,  9,  and  Ordin.  of  Stockholm,  art.  of  the  laws  of  Oleron.    Bat  by  the  Code 

tit  Average,  art.  1 ;  2  Magens,  277.  Ordin.  de  Com.,  art.  406,  the  expense  oi  towage^ 

of  WubKy,  arts.  44, 56|  hd,  60.  Guidon,  ch.  &c.,  is  to  be  borne  by  the  ship  alone. 
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CHAPTER  IX 

OF  PATHENT  OF  FBEIGHT ;  AND  HEBEIN^ 

fSiJ  1.  In  the  aUenee  qf  exprest  Stipulatiatu,  Freight  U  not  dne  mUU  the  Voyage  has 
heen  performed, 
2.  Modet  of  Calculation.     Of  an  agreed  Snmjbr  ike  Voyage.     Of  Tfrnnage-fi^lU. 
Of  TSmefreigU. 

8.  'Rme  and  Manner  of  Ut  Payment.    Of  ike  worde  *'  On  Payment  ^Fret^"  in 

BUU  of  Lading,  and  of  their  Sffeei  where  Delivery  hat  been  made  without 

Payment. 
4.  When  a  Contract  to  pay  Freight  may  he  implied  againH  the  Seceiver  of  Qoode 

under  the  ueual  Bill  of  Lading, 
6.  Equivalent  Becompenoe  in  the  Nature  of  Freight,  to  which  (Freight  not  having 

heen  earned)  the  Shipowner  ie  in  eome  caeee  entitled. 

6.  Freight  on  Illegal  Voyagee. 

7.  Whether  Damaged  Ooode  aire  exempt  from  Freight,  or  may  he  ahamdoned  for  it. 
&  QrJVW$rJUproratftitinarisperMtL 

9.  When  the  Bight  to  Freight  eommeneee. 

10.  Cf  Entire,  Divided,  and  Intermediate  Voyagee.    Freight  how  pn^ahU. 

11.  Of  the  Juriedietion  eweroieed  hy  the  Court  (f  Admiralty  roepecting  the  Freight  qf 

Qoode  condemned  ae  Prise. 

1.  In  treating  of  the  payment  of  the  freight,  the  principal  duty  of 
the  merchant,  I  shall  consider,  Jirst,  the  case  in  which  the  entire 
freight  is  to  be  paid  according  to  the  terms  of  the  contract;  and, 
secondly,  those  in  which  a  part  only  of  the  stipulated  sum  may  be 
claimed. 

The  contract  for  the  conveyance  of  merchandise  is  in  its  nature  an 
entire  contract,  and  imless  it  be  completely  performed  by  the  delivery 
of  the  goods  at  the  place  of  destination,  the  merchant  will  in  general 
derive  no  benefit  from  the  time  and  labour  expended  in  a  partial 
conveyance,  and  conseouentiy  be  subject  to  no  payment  whatever, 
although  the  ship  may  nave  been  hired  by  the  month  or  week.  The 
cases  m  which  a  partial  payment  may  be  claimed  are  exceptions 
founded  upon  principles  of  equity  and  justice,  as  applicable  to  par- 
ticular circumstances  (a).  On  the  other  hand,  an  interruption  of  the 
regular  course  of  tiie  voyage  happening  without  the  tault  of  the 
owner  does  not  deprive  him  of  ms  freight,  if  the  ship  afterwards 
proceed  with  the  cargo  to  the  place  of  destination,  as  in  the  case  of 
capture  and  recapture  (6). 

(a)  Cromer  v.  Smith,  1  Soott,  N.  B.888.  Betle  v.  Thompeon,  8  Bos.  &  PalL  420  and 

{b)  The  Race  HorBe,  8  Rob.  Ad.  B.  101.  481,  upon  the  dictum  of  the  Ute  Ch.  J. 

Axid  see  the  obBenrAtioiiB  of  Mr.  Juttice  Eyre  on  this  inject,  in  the  caw  of  Curling 

Chamlve  and  Lord  Alvanley  in  the  case  of  v.  Long,  1  Bos.  i  PolL  187« 

X  2 
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•  But  although,  by  the  policy  of  the  law,  freight,  strictly  so  called, 
does  not  become  due  until  tne  voyage  has  been  performed,  it  is 
competent  to  the  parties  to  a  charter-party  to  covenant  by  express 
stipulations  in  such  manner  as  to  control  the  general  operation  of 
law.  If  the  charter-party  be  silent,  the  law  will  demand  a  per- 
formance of  the  voyage,  for  no  freight  can  be  due  until  the  voyage  is 
completed.  But  if  the  parties  choose  to  stipulate  by  express  words, 
or  by  words  not  express,  but  sufficientiv  intelligible  to  that  end,  that 
a  part  of  the  freight  should  be  paid  absolutely  by  anticipation,  and 
not  depend  upon  the  performance  of  the  voyage,  they  are  at  liberty 
to  do  so  (c).  Such  stipulations  are  by  no  means  uncommon,  for  the 
owner  of  a  ship  frequently  has  no  agent  at  the  port  of  loading,  but 
the  freighter  always  has,  and  therefore,  naturally  enough,  stipulates 
to  advance  money  to  the  owner,  which,  upon  the  ship's  safe  arrival, 
*  is  as  naturally  in  practice  deducted  from  the  freight  (d). 

In  this  country  it  is  not  unusual  to  pay  for  goods  shipped  for  the 
East  and  West  Indies  at  the  time  of  shipment;  but  this  payment, 
although  in  common  parlance  called  freight,  is  not  in  strictness  pro- 
perly so  denominated,  that  word  denoting  the  price  rather  of  actual 
carriage  than  of  receiving  goods  to  be  carried. 

Accordingly,  in  the  case  of  Blakey  v.  Dickson  (i),  Lord  Eldon  and 
the  Court  of  Common  Pleas,  admitting  that  an  action  might  be 
brought  for  money  agreed  to  be  naid  for  receiving  goods  on  shipboard, 
in  order  to  be  transported,  decldea  that  such  money  could  not  be  sued 
for  or  recovered  by  the  name  of  freight 

Some  time  after  this  determination  an  action  was  brought  upon  a 
supposed  agreement  of  the  nature  here  alluded  to,  the  plaintiff 
alleging,  that  in  consideration  of  his  undertaking  to  receive  on  board 
his  ship  certain  goods  belonging  to  the  defendant,  to  be  carried 
therein  from  London  to  Lisbon,  the  defendant  promised  to  pay  him  a 
certain  sum  of  money  on  the  shipment  of  the  goods.  The  bills  of 
lading  were  the  only  evidence  offered  by  the  plamtiff  at  the  trial  of 
the  cause  to  prove  his  allegation.  These  imported,  in  the  usual  way^ 
that  the  goods  were  to  be  delivered  at  Lisbon ;  but  the  clause  respect- 
ing the  payment  of  freight,  in  some  of  them,  ran  thus — "  freight  for 
the  said  goods  being  paid  in  London  f*  and  in  others  thus — ^**the 
shippers  paying  fi^ignt  for  the  said  goods  in  London.**  The  ship 
was  lost  on  the  voyage.  Lord  Ellenborough,  before  whom  the  cause 
was  tried,  was  of  opimon  that  these  words  meant  no  more  than  that 
the  freight  should  be  paid  in  London  instead  of  Lisbon,  and  did  not 
dispense  with  the  performance  of  the  voyage ;  and  added,  that  if  the 
shipper  had  paid  tlie  freight  upon  the  shipment  of  the  goods,  he  might 
have  recovered  it  back  again.  The  plamtiff,  therefore,  failed  in  nis 
suit  (/). 

The  case  turned  wholly  on  the  bill  of  lading.  There  was  no  indica- 
tion of  an  intent,  that  if  the  freight  were  not  earned,  the  money 


(0)  Per  Lord  EUenboroogh  id  De  Silvale  U)  2  Bos.  k  Pall.  821. 

V.  Kendall,  4  M.  ^t  S.  W1,poH,  809.  (/)  Mashiter  v.  BuUer  and  Anotbor,  1 

(<j)  Mansfield  •.  Maitland,  4  B.  &  A.  685.      Caxnpb.  84. 
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might  not  be  recovered  back.  But  in  a  cause  since  decided  in  the 
Common  Pleas,  the  bill  of  lading  containing  the  words  ^^  freight  for 
the  said  goods  being  paid,"  the  broker  who  freighted  the  ship  proved 
that  the  contract  ior  the  conveyance  of  the  goods  was  verbal^  and 
that  he  told  the  defendant  that  tne  price  of  the  freight  of  goods  upon 
a  voyage  from  London  to  the  Cape  was  5?.,  paid  m  London^  or  7t 
^d  at  the  Cape :  the  defendant  preferred  the  contract  at  5L  per  ton. 
Soon  after  the  vessel  had  sailed  tne  broker  called  on  the  defendant  for 

Kjmenty  who  answered,  he  would  call  and  pay  it  on  the  following 
onday.  The  ship  was  lost  Gibbsy  Chief  Justice,  left  it  to  the 
jury  to  consider,  wnether  the  agreement  intended  merely  to  change 
the  place  where  the  freight  should  be  payable,  in  case  any  freignt 
should  be  earned,  or  whetner,  in  lieu  of  a  contract  for  freight,  it  was 
intended  that  this  sum  should  be  payable,  at  all  events,  after  shipping 
the  goods;  and  the  jury  found  that  the  meaning  of  the  agreement 
was,  diat  the  money  should  be  paid,  at  all  events,  upon  the  ddivery  of 
the  goods  on  board  the  ship  at  London.  The  Court  reftised  to  dis- 
turb the  verdict;  and  GibbSf  Chief  Justice,  said,  ^'Here  is  an  indi- 
cation not  only  of  the  place  where  the  money  was  to  be  paid,  but  also 
of  the  time  when  it  was  to  become  due,  wnich  was  not  the  case  in 
Maehiter  v.  Buller;^  and  added,  ^'It  signifies  not  what  name  is  given 
to  the  money.  The  defendant  is  misled  by  the  ambiguity  of  the 
phrase  freight  There  is  no  doubt  but  that  a  man  may  agree  to  pay 
money  on  the  delivery  of  the  goods  on  board  the  ship,  call  it  wnat 
you  will "  (jr). 

Whether  money  advanced  by  the  merchant  is  to  be  considered  as  a 
loan  to  be  reimbursed  by  the  owner,  or  as  part  payment  of  the  freight, 
not  dependent  upon  the  determination  of  the  voyage,  must  depend 
upon  uie  terms  of  the  written  instrument  upon  the  construction  of 
wnich  the  question  arises.  A  charter-party  contained  a  covenant, 
that  "  120L  should  be  paid  upon  freight  of  the  outward  cargo  to 
Maranhamy  and  as  much  cash  as  might  be  found  necessary  for  the 
vessel's  disbursements  in  Maranhamy  to  be  advanced  bv  the  mer- 
chant, his  agents  or  assigns,  to  the  master  when  reqmrecf,  free  from 
interest  and  commissiony  at  the  current  exchange  of  the  place,  and  the 
residue  of  such  freight  to  be  paid  on  delivery  of  the  homeward  cargo 
in  Liverpool"  The  ship  having  been  lost  by  capture,  the  Court  of 
Ejng's  6ench  decided  tnat  the  merchant  was  not  entitled  to  recover 
back,  under  this  charter-party,  money  advanced  by  him  for  the 
vessel's  disbursement  in  Maranham(h)*  *  But  where  the  words, 
**The  captain  to  be  supplied  with  cash  for  the  ship's  use,"  followed 
a  covenant  for  payment  of  freight,  one-half  in  cash  on  unloading  and 
right  delivery  of  the  cargo,  and  the  remainder  by  bill  on  London,  at 
four  months  date,  in  pursuance  of  which  the  master  drew  a  bill, 
which  was  accepted  and  paid,  this  was  decided  to  be  a  loan  to  be 
*  reimbursed  by  the  owner(t).     "  The  case  of  De  SUvale  v.  Kendally^ 


(ff)  Andrew  and  Another  v,  Moorhoofle,  and  dark  v.  Dmiima,  there  dted,  6  Taunt. 
485,  and  1  Marsh.  122. 

(h)  De  SUvale  v.  Kendall,  4.  M.  &  S.  87. 
(t)  Mandleld  v.  Maitkoid,  4  B.  &  A.  582. 
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*8aid  Lord  Tenterden  on  this  occasion^  ^^  turned  npon  the  particular 
words  of  the  instmment,  which  was  studiously  framed,  so  as  to  make 
the  freighter  lose  the  money  advanced  by  him,  unless  the  owner 
reaped  me  benefit  by  the  ship's  coming  home  safe.  The  present 
charter-party,  however,  is  in  a  very  different  form.  It  is  undoubtedly 
competent  for  the  owner  to  make  such  a  stipulation  as  that  in  De 
SUvale  V.  Kendall;  but  if  he  does  so,  it  is  nis  duty  to  take  care 
that  it  is  inserted  in  clear  and  explicit  words  in  the  charter-party 
that  the  money  advanced  shall  be  an  advance  in  part  payment  of  the 
freight'' 

In  a  subsequent  case(£),  by  charter-party  for  a  voyage  from 
London  to  Ccucutta  and  ba(^,  it  was  agreed  that  the  freighter,  if  he 
thoudit  pr(^)er,  mi^t  hire  the  vessel  for  an  intermediate  voyage, 
withm  certain  Ihnits,  for  not  less  than  six  months ;  and,  in  that  evenly 
the  master  should  refit  the  vessel  for  such  a  voyage.  The  complement 
of  men  was  to  be  kept  up,  and  all  necessaries  provided;  the  fireighter 
on  his  part  agreeing  to  pay  the  owner  for  such  voyage  the  sum  of  IL 
a  ton  per  month  on  the  ship's  tonnage,  to  pay  four  months  of  such 
hire  in  advance;  and  at  the  end  of  six  months  two  frurther  months' 
pay,  and  so  in  every  succeeding  two  months ;  and  the  balance  due  at 
the  termination  of  such  hiring  in  cash  or  approved  bills.  It  was  frirther 
stipulated,  that  if  the  vessel  should  be  lost  or  captured,  the  freight  by 
time  should  be  payable  up  to  the  period  when  she  should  be  lost  or 
captured,  or  last  heard  of.  The  freighter  took  the  vessel  for  the  inter- 
mediate voyage,  in  the  course  of  which,  and  before  the  expiration  of 
the  four  months  for  which  payment  had  been  made  in  advance,  she 
was  lost  He  then  claimed  to  have  the  money  so  advanced  returned 
to  him,  and  contended,  that  the  lastrmentioned  clause,  by  which  it 
was  stipulated  that  the  freight  should  be  payable  only  to  tne  time  at 
which  the  vessel  might  he  lost,  was  inconsistent  with  the  owner's 
title  to  the  whole  four  months'  fi^ht  But  the  Court  rejected  the 
claim,  and  Lord  Tenterden,  C.  J.,  said,  ^'  The  law  is  thus  laid  down 
by  Saunders,  C.  J,,  in  2  Shower ,  283 :  ^  Advance  money  paid  before, 
if  in  nart  of  fi^ht,  and  named  so  in  the  charter-party,  although  the 
ship  oe  lost  before  it  come  to  a  delivering  port,  yet  wages  are  due 
according  to  the  proportion  of  the  freight  paid  before— /or  the 
freighters  cannot  have  their  rrumey.^  This  is  the  ground  of  the  doc- 
trine which  was  acted  upon  in  De  SUvale  v*  Kendculy  that  money  paid 
*  in  advance  of  freight  cannot  be  recovered  back." 

With  respect  to  living  animals,  whether  men  or  cattle,  which  may 
die  during  the  voyage,  without  any  fault  or  neglect  of  the  persons 
belonging  to  the  ship,  it  is  said  (Z),  that  if  there  be  no  express  agree- 
ment whether  the  freight  is  to  be  paid  for  the  lading  or  for  the 
transporting  them,  fi*ei^t  shall  be  paid  as  well  for  the  dead  as  for  the 
living.  If  the  agreement  be  to  pay  freight  for  the  lading  them,  their 
death  certainly  cannot  deprive  tne  owners  of  the  freight;  if  the 
agreement  be  to  pay  fi^ignt  for  transporting  them,  then  no  freight 


!: 


k)  Samidera  v.  Drew,  8  B.  &  Ad.  44S. 

I)  Dig.  14, 2, 10.    Boocofl,  not  76— 7a    MoUoy,  book  2^  ch.  4. 
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is  dae  for  those  that  die  on  the  passage^  because^  as  to  them^  the 
contract  is  not  performed.  These  distinctions  are  fonnd  in  the  Civil 
Law,  and  adopted  by  all  the  writers  on  this  subject  (my 

If  a  pregnant  woman  be  delivered  during  the  voyage,  no  freight  is 
due  for  the  infant  (n). 

2.  When  goods  are  sent  in  a  general  ship,  in  pursuance  of  the  second 
species  of  contract  before  mentioned,  the  mnount  of  the  freight  is  either 
settled  by  the  agreement  of  the  parties,  or  by  the  usage  of  the  trade. 
In  the  case  of  a  charter-party,  if  the  stipulated  payment  is  a  gross  sum 
for  an  entire  ship,  or  an  entire  part  of  a  ship,  for  the  whole  voyage, 
the  gross  sum  will  be  payable,  although  the  merchant  have  not  fully 
laden  the  ship;  and  ^  a  certain  sum  be  stipulated  for  every  ton,  or 
other  portion  of  the  ship's  capacity,  for  the  whole  voyage,  the  payment 
must  be  according  to  the  number  of  tons,  &c,  which  the  ship  is  proved 
capable  of  containing,  without  regard  to  the  quantity  actually  put  on 
board  by  the  merchant  (o),  or  to  the  number  of  tons'  burthen  mentioned 
in  the  description  of  the  ship(p).  On  the  other  hand,  if  the  merchant 
has  stipulated  to  pay  a  certain  sum  per  cask  or  bale  of  goods,  the  pay- 
ment must  be,  in  the  first  place,  according  to  the  number  of  casks  or 
bales  shipped  and  delivered  {q) ;  and  if  he  has  covenanted  to  pay 
freight  on  skins  by  the  pound,  nett  weight  at  the  IGng*s  beam,  freight 
is  due  on  the  outside  skins,  in  which  the  packages  ai*e  contained  (r). 
And  where,  again,  be  has  covenanted  to  frimish  a  complete  lading,  or 
a  specific  number  of  casks  or  bales,  or  certain  enumerated  articles^ 
and!^  failed  to  do  so,  he  must  make  good  the  loss  which  the  owners 
have  sustained  by  his  failure,  to  be  settled,  in  case  of  disagreement, 
b^  a  jury,  who  will  take  all  the  circumstances  into  t£eir  con- 
sideration, and  make  a  due  allowance  to  the  merchant  for  the  profit 
which  the  master  may  have  made  by  bringing  the  goods  of  other 
persons,  if  any  have  been  brought  («).  In  all  such  cases,  whether  the 
ship  return  empty  or  laden  with  a  cargo  of  articles  diffOTcnt  from  those 
enumerated  (^),  the  proper  course  is  to  estimate  the  freight  by  means 
of  an  average,  so  as  to  take  neither  the  greatest  possible  freight  nor 
the  least ;  and  such  an  average  is  the  proper  measure  of  damages  (u). 

(m)    Mofiat  V,  East  India  Company,  10  bat  evidence  was  given  that  the  Dantzio 

East,  468.  nieasnre  was  larger  than  the  English,  and 

(»)  Roccos,  not.  79.    MoUoy,  book  2,  p.  that  the  wheat  was  bought  by  the  latter. 

4,  lec  8.  The  freight  was  to  be  a  cerfcun  sum  per  last ; 

(o)  Roccus,  not.  72,  75.  and  it  was  held  that  the  specified  number  of 

^     f  jd)  Hunter  v.  Fry,  2  B.  ft  A.  421.  bags  must  be   considered  as  between  the 

(q)  Roocns,  not.  78,  76.    Where  a  cargo  pities  to  contain  one  hundred   lasts,  as 

of  wheat,  on  which  iVimght  was  payable  per  mentioned  in  the  bill  of  lading. — Molloy  v. 

quarter,  had  increased  m)m  2664  quarters  Living,  4  Taunt.  102. 

at  the  loading  port,  to  2785  quarters  at  the  (r)  Moorsom  9.  Page,  4  Campb.  103.  See 

port  of  delivery,  it  was  held  by  the  Court  of  -also  page  312. 

Exchequer,  Martin,  B.,  diss.,  that  freight  («)  l^er  and  Another  v.  Staniforth,  11 

was  only  payable  on  the  number  of  quarters  East,  232.    SSee  ante,  ch.  1  of  this  part, 

at  the  time  of  shipment. — Gibson  r.  Sturge,  '  p.  185. 

8  W.  R.  Ex.  165.    A  bill  of  lading,  dated  {€)  Capper  v.  Foster,  3  Bing.  N.  C.  938 ; 

at  Dantzic,  contained  in  the  margin   the  5  Scott,  129 ;  Irving  v,  Clegg,  1  Bing.  N. 


words  "  one  hundred  lasts  of  wheat,  in  two      C.  53. 
thousand  and  ninety -two  bags."     It  was  not  («) 

proved  that  the  wheat  had  oeen  measured,      Stark.  450. 


thousand  and  ninety -two  bags."     It  was  not  («)   Thomas  v.   Clarke  and  Another,  2 
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And  in  a  cause  where  the  charterer  of  a  ship,  for  a  voyage  to  Tobaao 
and  back,  covenanted  to  load  and  despatch  her  in  time  to  join  the 
convoy  that  should  be  appointed  to  sail  from  the  West  Indies  on  the 
1st  of  Augtuty  it  was  held  that  he  was  liable  for  not  having  loaded  and 
despatched  her  by  the  22nd  of  Julyy  the  day  the  West  India  convoy 
passed  the  island  of  TobaaOy  although  he  offered  to  load  her  with  a 
complete  cargo  if  she  would  stop  a  few  days  longer ;  and  a  verdict  was 
obtained  for  the  amount  of  the  dead  freight  claimed  (a?). 

In  an  action  against  the  merchant  for  not  loading  and  despatching 
the  ship,  according  to  the  memorandum  for  charter,  wherein  she  was 
described  as  "  the  Swedish  ship  or  vessel  called  the  Maria^  he  cani\ot 
set  up  as  a  defence  that  she  was  in  point  of  fact  a  British^  and  not  a 
Swedish  ship  (y).  And  where  the  payment  is  to  be  made  by  cask  or  bale, 
the  merchant  must  pav  for  what  has  been  brought,  although  the  master 
engaged  to  bring  a  full  cargo  and  refused  to  do  so— the  proper  remedy 
for  such  refusal  being  an  action  against  the  master  upon  his  covenant, 
as  hath  been  before  observed  {z^  Where  a  ship,  hired  to  go  beyond 
sea  to  fetch  home  a  cargo,  for  which  a  certain  rate  per  ton  was  to  be 
paid  (nothing  being  payable  for  the  outward  voyage),  was  forced  to 
return  in  ballast,  tne  merchant's  factor  having  no  goods  to  put  on 
board,  the  Court  of  Chancery  decreed  payment  of  the  freight  (a). 

If  an  entire  ship  be  hired,  and  the  burthen  thereof  expressed  in  the 
charter-party,  and  the  merchant  covenant  to  pay  a  certain  sum  for 
every  ton,  &c;  of  goods  which  he  shall  lade  on  board  (6),  but  do  not 
covenant  to  furnish  a  complete  lading,  the  owners  can  only  demand 
payment  for  the  quantity  of  goods  actually  shipped  (c).  And  where 
the  merchant  covenanted  to  provide  a  full  and  complete  cargo,  con- 
sisting of  copper,  tallow,  and  hides,  or  other  goods,  on  which  separate 
rates  of  freight  were  to  be  paid,  it  was  held,  mat  having  supplieii  her 
with  as  large  a  quantity  of  tallow  and  hides  as  she  chose  to  take  on 
board,  he  was  not  bound  to  provide  any  copper,  although  from  the 
want  of  it  the  ship  was  obliged  to  keep  in  her  ballast,  and  did  not 
make  so  advantageous  a  freight  as  she  otherwise  would  have  done  {d). 
That  where,  by  the  terms  of  the  charter-party,  the  freight  is  made 
payable  according  to  the  quantity  of  goods,  the  merchant  must  pay  for 
so  much  as  shall  be  delivered,  appears  from  the  following  case : — 

The  ship  Tnie  Briton  was  chartered  for  a  voyage  from  Shields  to 
Hamburgh.  The  master  engaged  to  take  a  full  cargo  of  coals,  and  to 
proceed  to  Hamhurah ;  and  on  his  arrival,  to  deliver  the  same  to  the 
merchant  or  his  assigns,  at  such  convenient  place  or  places  where  the 
ship  and  cargo  might  safely  come ;  and  for  the  delivery,  to  be  at  the 
rate  of  one  working  day  per  keel  of  coals.      The  merchant  engaged  to 


{x)  Thompson  v.  Inglis  and  Others,  3 
Campb.  428. 

(tf)  Reuase  v.  Meyers,  3  Campb.  476. 

(^)  Ritchie  v.  Atkinson,  10  East,  295. 
See  ante,  ch.  1  of  this  part,  p.  188. 

(a)  Westland  v.  Robinson,  cited  2  Vem. 
212. 

Qi)  The  merchant-fircdghter  cannot  insist 
upon  the  predse  bnrthen  mentioned  in  the 


charter-party,  nnless  the  misrepresentatacn 
has  been  fhiudulent. — Thomas  v.  Clarke,  2 
Stark.  452. 

(c)  Lady  James  «.  East  India  Company, 
coram  Eeuyon,  Ch.  J.,  at  Guildhall,  &tt.  p. 
Mich.  Term,  1789 ;  Roccos,  not.  75. 

{d)  Moorsom  v.  P&ge.  4  Campb.  103. 
Irving  t7.  Qegg,  1  Ring.  N.  C.  63.  See  p. 
217. 
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load  the  cargo,  and  also  to  receive  it  at  Hamburgh  within  the  time 
limited,  and  to  pay  in  full  for  the  freight  of  the  ship  for  the  voyage,  at 
the  rate  of  20L  per  keel,  on  delivery  of  the  cargo,  with  two  third  parts 
of  the  pilots^  and  port-charges.  Under  this  charter-party  the  mer- 
chant loaded  seventeen  keels  of  coals,  with  which  the  ship  proceeded 
towards  Hamburgh,  and '  arrived  at  Cuxhaven^  so  near  to  llamburgh 
that  the  voyage  might  have  been  completed  in  the  course  of  the  day ; 
but  the  master,  being  ordered  by  the  commander  of  his  Majesty's  ships 
on  that  station  to  proceed  no  further,  because  the  French  forces  were 
approaching  Hamburgh,  sent  notice  of  his  arrival  to  the  merchant's 
Qorrespondents  at  Hamburgh,  who  desired  him  to  sail  as  far  as 
Ghtckstadt,  where  they  woidd  send  him  lighters.  The  master  accord- 
ingly sailed  to  Gluckstadty  and  there  delivered  seven  keels  and  one 
chaldron  of  coals  into  the  lighters  that  were  sent.  The  delivery  was 
at  the  rate  of  one  keel  per  working  day.  The  ship  stayed  long  enough 
to  have  delivered  the  whole  quantity,  if  lighters  had  been  sent  to 
receive  it  On  the  ninth  day,  the  master  returned  to  Cuahaven,  bv 
order  of  the  British  consul  and  of  the  commander  of  his  Majesty  s 
ships — the  French  having  entered  Hamburgh ;  and  shortly  afterwards, 
by  the  order  of  the  same  persons,  sailed  away  with  the  residue  of  his 
cargo,  and  brought  it  bacK  to  Shields,  having  remained  in  the  whole 
fifteen  days  only  from  his  first  arrival  in  Cuxhaven  Roads,  being  less 
than  the  time  stipulated  in  the  charter-party.  This,  however,  contained 
the  usual  exceptions  of  perils  of  the  seas  and  restraint  of  princes  and 
rulers ;  and  the  master  having  by  this  restraint  been  prevented  &om 
delivering  his  whole  cargo,  was  held  entitled  to  the  rateable  freight 
for  the  quantity  delivered,  and  also  to  the  two  third  parts  of  the  pilotage 
and  port-chai^es  {e). 

In  all  the  instances  before  mentioned,  the  owners  take  upon  them- 
selves the  chance  of  the  long  or  short  duration  of  the  voyage.  But 
if  the  merchant  engage  to  pay  a  certain  sum  for  every  month,  week, 
or  other  portion  of  the  voyage,  in  this  case  the  risk  of  the  duration 
falls  upon  the  merchant;  and  if  no  time  be  fixed  for  the  commence- 
ment of  the  computation,  it  will  begin  from  the  day  on  which  the 
ship  breaks  ground  and  commences  the  voyage,  and  will  continue 
during  the  whole  course  of  the  voyage,  and  during  all  unavoidable 
delays  not  occasioned  by  the  act  or  neglect  of  the  owners  or  master, 
or  by  such  circumstances  as  work  a  suspension  of  the  contract  for  a 
particular  period  (/).  Thus  the  freight  will  be  payable  for  the  time 
consumed  m  necessary  repairs  during  the  voyage,  if  it  do  not  appear 
that  the  ship  was  insufficient  at  the  outset,  or  that  there  was  any 
improper  delay  in  repairing  her  (^).  So,  in  the  case  of  a  ship  hired 
*  for  a  voyage  to  any  port  or  ports  in  SL  Domingo  and  back  to  London, 
which,  having  discharged  part  of  her  cargo  at  one  port  in  that  island, 

(e)  Christie  v.  Row,  1  Taunt.  300.  Si  le  maitre  est  contraint  de  faire  radoaber 

{J  )  See  the  judgment  delivered  by  Mr.  son  vaisseau  pendant  le  voyage  le  chargeur. 

Justice    Heath,  in   the    case  of   Beale   r.  sera  tenu  d'attendre  on  de  payer  le  fret 

Thompson,  3  B.  and  P.  405.  entier.— Ordon.  de  la  Marine,  liv.  3,  tit.  8, 

(g)   Havelock  v,  Geddes  and  others,  10  s.  11 ;  Code  dc  Commerce,  art.  296. 
East,  555.     Ripley  o.  Scufe,  5  B.  &  C.  167. 
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was  peremptorily  ordered  by  the  supercar^  to  proceed  to  another, 
then  under  blockade  by  General  Chriatophe^j  one  of  whose  cruisers 
she  was  taken  on  the  way,  and  detained  for  some  weeks,  during 
wliich  time  the  remainder  of  the  cargo  was  confiscated;  the  ship 
being  afterwards  liberated,  and  having  brought  home  a  cargo.  Lord 
Ellenborough  thought,  "  that  as  the  snip  was  taken  in  proceeding  to 
a  port  by  order  of  the  supercargo,  the  voyage  was  never  discontinued, 
and  the  freighters  were  answerable  for  the  subsequent  detention,  in 
the  same  manner  as  if  it  had  arisen  from  contrary  winds  or  from 
embargo;"  and  the  owner  recovered  the  monthly  freight  for  the 
period  of  detention  {h\ 

In  this  case  of  tne  payment  of  freight,  as  in  other  mercantile 
contracts,  a  month  is  to  be  understood  of  a  calendar^  not  a  hinar 
month(i). 

3.  The  time  and  manner  of  payment  of  freight  are  frequently 
regulated  by  express  stipulations  in  a  charter-party,  and  when  that 
is  done,  the  payment  must  be  according  to  the  agreement  If  there 
be  no  express  stipulation,  we  have  already  seen  that  the  master  is  not 
bound  to  part  with  the  goods  until_his_  freight  is  paid ;  and  where, 
by  the  regulations  of  the  revenue,  the  goods  are  to  be  landed  and  put 
into  the  King's  warehouse,  if  the  duties  are  not  paid,  the  master  may 
enter  them  in  his  own  name,  and  thereby  preserve  his  lien  (ky 

It  is  often  provided  in  charter-parties,  that  the  goods  shall  be 
delivered  agreeably  to  bills  of  lading  to  be  signed  by  the  master ;  and 
the  master,  upon  receiving  the  gooajB,  signs  bills  of  lading  for  delivery 
/  on  payment  of  freight^  or  with  words  of  similar  import,  giving  him  a 
riffht  to  refuse  to  make  delivery  to  the  person  designated  by  the  bill 
of  lading,  without  pajTuent  of  the  freignt.  And  as  it  has  sometimes 
happened  that  the  master  has  not  insisted  upon  the  exercise  of  this 
right,  it  has  been  much  questioned  whether  the  merchant-chai*terer 
was  answerable  for  the  freight:  and  it  has  been  decided  that  he  is 
answerable. 

The  earliest  case  on  this  point  came  originally  before  Lord  Kenyon 
at  Guildhall,  and  he  was  of  opinion  that  th^  merchant  was  not 
answerable;  but  the  Court  of  King's  Bench  being  afterwards  of  a 
different  opinion,  the  cause  was  tried  a  second  time,  and  the  merchant 
was  compelled  to  pay(?).  In  that  case,  the  bills  of  lading  were  for 
delivery  to  the  defendant  (who  was  the  charterer)  or  his  assigns,  he 
or  tliey  paying  Hie  freight  He  endorsed  them  specially  to  K.  and  Co., 
on  condition  only  that  they  would  accept,  or  in  writing  promise  to 
accept,  certain  bills  of  exchange,  and  would  also  promise  in  like 
manner  to  account  with  i?.  and  Co.,  to  whom  half  the  cargo  belonged, 
for  a  moiety  of  the  proceeds ;  and  on  their  refusal  so  to  do,  then  to 

(h)   Moorsom  c.  Greaves  and  others,  2  account  of  the  bills  of  lading,  &c.,  is  takoi 

Campb.  627.  from  the  .judgment  of  the  Court  as  delivered 

(f)  Jolly  V.  Young,  1  Esp.  N.  P.  C.  186.  by  Lord  Ellenborough  in  Shepherd  ©.  De 

Simpson  v.  Margetson,  11  Q.  B.  23.  Bernales,  13   East,   670.    The  note   from 

(At)  Alsagerr.St.Katharine'sDockCompony.  which    this  case  was  quoted,  in  the  first 

(/;    Penros  •  and    Others  v.   Wilks,   Sit.  edition  of  this  book,  was  taken  by  the  author 

after  Hilary  Term,  1790.     The  following  very  early  in  his  professional  life. 
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deliver  to  2?.  and  Co.,  first  obtaming  from  them  a  similar  promise  -in 
writing  to  accept  the  bills^  and  to  account  to  the  defendant  for  a 
moiety  of  the  proceeds.  K,  and  Co.  refiised,  and  the  cargo  was 
delivered  to  J9.  and  Co.,  but  no  promise  in  writing  was  obtain^  from 
them.  They  did,  however,  in  fact,  pay  the  bills,  and  account  for  the 
defendant's  moiety,  and  gave  him  credit  for  all  the  freiffht ;  notwith- 
standing which  he  continued  greatly  in  their  debt  Lord  Kenyon 
thought,  upon  the  first  trial,  that  the  bill  of  lading  imposed  upon  the 
captain  the  obligation  at  his  peril  to  get  the  freight  on  delivering  the 
cargo;  but  the  Court  thought  otherwise,  and  granted  a  new  trial. 
Upon  the  second  trial.  Lord  Kenyon  told  the  jury,  that  he  conceived, 
at  the  first  trial,  that  the  charter-party  was  controlled  by  the  bills  of  f 
lading,  and  imposed  upon  the  plaintiff  the  duty  of  recovering  the 
fireight ;  but  that  the  Court  of  King's  Bench  thought  the  bills  of 
lading  imposed  no  such  duty  upon  him;  and  whatever  his  (Lord 
KenyofCe)  private  opinion  was,  he  was  bound  to  say  he  was  at  first 
mistaken.     And  the  plaintiff  thereupon  had  a  verdict  for  967Z.  16^. 

The  next  case  upon  this  subject  occurred  about  ten  years  after- 
wards. It  was  an  action  for  freight  upon  a  charter-party,  wherein 
the  defendant  stipulated  to  paythe  freight  on  delivery  of  the  cargo 
according  to  the  bill  of  lading.  The  form  of  the  bill  ot  lading  is  not 
mentioned  in  the  report,  but  it  was  probably  in  the  usual  form.  It 
was  certainly  intended  that  the  freight  should  be  paid  by  the  con- 
signee; he  being  indebted  to  the  defendant  in  more  than  that 
amount  Part  of  the  fireight  was  paid  abroad,  but  for  part  of  it — viz., 
600L — the  master  took  a  bill  drawn  by  the  consignee  upon  the  merchant, 
but  not  accepted  by  him,  and  he  sued  upon  the  charter-party  for  this 
part  of  the  fireight  Now,  had  it  been  his  duty  to  receive  payment 
of  the  freight  before  he  parted  with  his  cargo,  he  would  have  takten 
this  bill  at  his  peril,  and  he  could  never  afterwards  have  resorted  to 
the  defendant  upon  the  charter-party :  but,  upon  a  case  reserved,  the 
Court  of  King's  Bench  thought  it  very  clear  that  he  was  warranted 
in  delivering  the  cargo  as  he  did,  and  that  the  defendant  was  liable  • 
to  the  action  (m).  The  same  point  was  ruled  by  Chief  Justice  Gibbs 
in  the  case  of  Marsh  v.  Pedder  at  Nisi  Prius,  where  the  bill  was 
accepted  by  a  third  person  (n). 

In  another  case,  which  was  before  the  Court  of  Common  Pleas, 
there  was  a  charter-party,  and  a  bill  of  lading  in  the  usual  form,  and 
the  Court  held  that  the  master  was  not  boimd  at  his  peril  to  insist 
upon  his  freight  at  the  time  of  delivering  the  goods ;  but  that  if  he 
delivered  the  goods,  and  could  not  afterwards  get  the  freight  from 
the  consignee,  he  might  sue  the  merchant  for  it  upon  the  charter- 
party  (o> 

In  the  subsequent  case  of  Shepard  v.  De  Bemales,  the  three 
former  were  very  much  considered,  and  the  decision  of  the  Court  of 
Bong's  Bench  was  conformable  to  them.     This  arose  on  the  charter- 


(wi)  Tapley  v.  Martens,  8  Term  Rep.  in  B.  P.  451. 
In)  4  Campb.  257. 

Christy  v.  Row,  1  ^aunt.  300.    See  atUe,  p.  275. 
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party  of  the  ship  HopeweUy  by  which  the  master  eng^ed  to  receive 
a  cargo  of  tobacco  at  London^  and  sail  therewith  to  Tangier^y  where 
he  would  apply  to  the  correspondents,  factors,  or  agents  of  the  mer- 
chant, for  oraers,  and  wait  for  the  same  fifteen  days,  whether  he  was 
to  deliver  the  cargo  at  that  port,  or  proceed  therewith  to  St  Lucar  or 
Cadiz;  and  that  having  received  such  orders,  he  would,  pursuant 
tJiereto,  make  a  right  and  true  delivery  to  the  correspondents,  factors, 
or  agents  of  the  merchant,  agreeably  to  bills  of  lading.  And  the  mer- 
chant covenanted  to  load  a  a)mplete  cargo,  and  also  to  receive  the 
same  at  TangierSy  St  Lucar y  or  Cadizy  giving  notice  to  the  master  at 
what  port  the  cargo  was  to  be  discharged  within  fifteen  days  after 
the  ship's  arrival  at  TangierSy  and  to  pay  to  the  mastery  immediaieUj 
on  a  right  and  true  delivery  of  the  cargo,  in  full  for  the  freight  of  the 
ship  for  the  voyage,  at  the  rate  of  Zl.  13«.  6(L  per  hhd.  received  out 
of  her,  together  with  lOL  per  cent  on  the  amount  of  the  said  fireight 
for  primage,  and  thirty  gmneas  as  a  gratification  to  the  master.  The 
ship  received  a  cargo  of  tobacco;  and  the  master  signed  bilb  of 
lading,  expressing  the  ship  to  be  bound  for  Tanaiere,  and  from 
thence  to  aS^  Lucary  and  that  the  cargo  was  to  be  delivered  to  one 
John  de  la  Piedra,  or,  in  his  absence,  to  his  Catholic  Majes^s 
consul-general  at  TangierSy  or  to  their  assigns,  he  or  they  payvng 
freight  for  the  said  goods  y  three  guineas  and  a  naif  for  each  cask,  lOl 
per  cent,  primage,  and  thirty  guineas  gratification — ^the  whole  sX  the 
current  exchange  at  Cadiz  on  Londony  with  primage  and  average 
accustomed.  Upon  this  charter-party,  the  master  sued  the  merchsmt 
for  the  freight,  &c,  and  alleged  that  the  ship  arrived  at  TangierSy 
and  that  he  there  made  application  to  John  de  la  Piedra,  the  corre- 
spondent and  agent  of  tlie  merchant  in  that  behalf,  to  know  whether 
the  delivery  was  to  be  there  or  at  St.  Lucar  or  Cadiz;  that  John  ds 
la  Piedra  ordered  him  to  proceed  with  the  cargo  to  Cadizy  whereby 
he  was  prevented  from  delivering  to  any  of  the  correspondents, 
factors,  or  agents  of  the  merchant  at  Tanaiers  or  St  Lucary  according 
.  to  the  bills  of  lading ;  and  he  proceeded,  m  obedience  to  the  order,  to 
Cadizy  and  there  delivered  the  cargo  according  to  the  orders  and 
directions  of  one  Benito  de  la  Piedray  the  agent  of  the  merchant  in 
that  behalf.  These  facts  were  admitted  by  the  merchant  (p),  who 
contended  that  the  freight  could  not  be  recovered  of  him,  tor  these 
reasons:  first,  because  the  master  ought  not  to  have  delivered  the 
cargo  without  receiving  the  freight ;  secondly,  because  he  ought  not 
to  have  gone  to  Cadizy  only  Tangiers  and  St  Lucar  being  menti<med 
in  the  bill  of  lading;  and,  thirdly,  because  he  ought  not  to  have 
delivered  to  the  merchant's  agent  at  Cadizy  who  was  said  to  be  a 
stranger  to  the  bill  of  lading.  But  the  Court  determined,  that  no 
one  of  the  reasons  assigned  afforded  a  sufficient  answer  to  the  master's 
claim.  As  to  the  second  reason,  it  was  held  that  the  omission  of 
Cadiz  in  the  bill  of  lading  was  for  the  master's  benefit,  to  relieve  him 
from  going  thither  if  he  should  wish  to  decline  it,  but  that  it  did  not 
take  &om  him  the  power  of  going  thither,  if  he  should  be  willing  to 

(p)  The  CMue  came  before  the  Court  upoB  a  demurrer  to  the  declaratioii. 
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do  8O9  and  the  merchant's  correspondent  should  desire  it  As  to  the 
third  reason,  it  was  held,  either  that  Benito^  the  merchant's  agent  at 
Cadiz,  might  be  looked  upon  as  virtually  the  appointee  of  John  de  la 
Piedra,  and  so  might  take  under  the  bill  of  lading  as  his  aman ;  or 
that  John  must  be  considered  as  refusing  to  accept  or  to  make  any 
appointment,  and  then  the  master  comd  not  do  otherwise  than 
deliver  to  the  agent  of  the  merchant  himself.  Upon  the  first  reason, 
which  relates  to  the  point  for  which  the  case  has  been  quoted  in  this 
place,  Lord  Ellenborough,  in  delivering  the  judgment  of  the  Court, 
stated  the  question  to  be,  whether  this  clause  was  introduced  for  the 
merchant's  security,  and  made  it  incumbent  on  the  master,  at  his 
peril,  to  look  to  the  consignee  imder  the  bill  of  lading  for  payment  of 
the  freight,  in  which  case  he  would  have  no  right  to  deliver  to  the 
merchant's  agent  without  first  receiving  the  freight,  and  a  delivery 
without  payment  of  it  would  not  be  "  a  right  and  true  delivery ;"  or 
whether  it  was  introduced  for  the  master's  benefit  only,  and  merely 
to  give  him  the  option,  if  he  should  think  fit,  to  insist  upon  receiving 
the  freight  abroaa,  before  he  would  deliver  the  goods ;  m  which  case 
he  might  waive  the  benefit  of  this  provision  in  his  favour,  and  might 
deliver  them  without  first  receiving  payment,  and  would  not  be 
thereby  precluded  from  having  resort  to  the  merchant  afterwards : 
and  the  Court  held  the  latter  to  be  the  true  construction  of  the  con- 
tract The  former  cases  were  considered  as  proving,  that  a  clause  of  [ 
this  kind  does  not  in  general  cast  upon  the  master  the  duty  of  obtain-  < 
ing,  at  his  own  peril,  the  freight  from  the  consignee,  but  that  if  he 
cannot  get  it  from  Am,  he  may  insist  upon  having  it  from  the  - 
charterer;  and  the  particular  circumstances  of  this  case  were  held 
not  to  warrant  the  Court  in  saving  that  the  contrary  was  intended 
by  the  parties  to  this  contract  (g). 

*  In  the  case  of  Domett  v.  Beckford  M,  there  was  no  charter- 
party,  but  a  bill  of  lading  in  the  usual  form.  The  captain  having  ' 
delivered  the  goods  to  the  consignees  without  receiving  the  freight, 
the  shipowners  brought  their  action  against  the  defendant,  the  con- 
signor, to  recover  it  It  was  contended  for  the  defendant,  that  the 
plaintiffs,  having  undertaken  by  the  bill  of  lading  to  "  deliver  to  the 
consignees,  they  paying  freiaht^  were  bound  to  withhold  the  goods  from 
the  consignees  until  the  freight  was  paid, ;  and  that  having  delivered 
them  without  having  insisted  on  payment,  they  had  no  claim  on  the 
consignor.  But  Lord  Denman  at  the  trial,  and  the  Court  of  King's 
Bencn  on  motion,  were  of  opinion  that  the  defendant,  the  owner  of  the 
goods,  and  on  whose  account  they  were  shipped,  was  primdjfade  liable 
to  pay  freight;  that  the  clause  in  the  bill  of  lading  being  introduced 
merely  for  the  benefit  of  the  master  and  shipowner,  did  not  make 
it  compulsory  on  the  latter  to  withhold  the  delivery  of  the  goods 
until  payment  of  freight  by  the  consignee ;  and,  consequently,  that  the 
owner  of  the  goods  was  not  discharged  from  his  liability  by  the  neglect 
*  of  the  shipowner  to  obtain  payment  from  the  consignee.    "The  law," 

(p)  Shepard  r.  De  BenuJes,  13  East,  565. 
(r)  5  B.  &  Ad.  521. 
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*  said  Baron  Parke  («)>  "  will  imply  from  the  fact,  that  the  goods  were 
laden  on  a  ship  to  be  conveyed  from  Jamaica  to  London,  a  contract  by 
the  oivner  of  those  goods  to  pay  for  the  carriage.  The  only  difference 
between  the  present  case  and  Shepard  v.  De  Bemales  is,  that  in  the 
latter  there  was  an  express  contract  by  charter-party." 

The  cases  of  Tapley  v.  Martens  and  Marsh  v.  Pedder,  in  which  the 
master,  having  taken  a  bill  of  exchange  for  the  ft^ht,  sued,  after  its 
dishonour,  the  owner  of  the  goods,  must  not  be  understood  as  trenching 
upon  the  general  principle  established  in  several  cases,  that  if  a  creditor 
entitled  to  immediate  payment  voluntarily  and  for  his  own  convenience 
take  a  bill  of  exchange  on  a. third  person  for  his  debt,  he  must  abide 
the  hazard  of  such  security  (i).  In  Tapley  v.  Martens,  where  the  bill 
was  drawn  upon  the  merchant,  but  not  accepted  by  him.  Lord  Kenyon 
seemed  disposed  to  concede,  that  if  the  master  had  taken  it  for  his 
own  accommodation,  it  would  have  altered  the  case.  In  Marsh  v. 
Pedder,  Chief  Justice  Gibbs  expressly  says,  "  If  the  party  having  the 
offer  of  cash,  merely  for  his  own  accoinmodation  prefers  a  bill  oi 
exchange,  upon  that  ne  must  seek  his  remedy.  Here  it  is  not  stated, 
nor  is  it  to  be  supposed,  that  any  offer  to  pay  the  whole  of  the  freight 
in  cash  was  ever  made  to  him ;"  and  this  doctrine  was  expressly  acted 
upon  in  the  recent  case  of  Strong  v.  Hart  (m).  The  master  and  part- 
owner  of  the  ship  Atlantic,  having  carried  a  cargo  from  St  John\ 
Newfoundland,  to  BUboa,  and  dehvered  it  there  to  the  consignees 
under  a  bill  of  lading  making  the  cargo  deliverable  to  the  consignor  or 
his  assigns,  he  or  they  paying  freight  for  the  same,  took  a  bill  for  the 
freight  on  the  agent  of  the  consignees,  which  was  dishonoured,  and 
then  sued  the  consignor.  No  direct  evidence  was  given  to  show 
whether  the  master  demanded  payment  in  cash  and  took  the  bill, 
because  he  could  not  obtain  such  payment,  or  preferred  taking  the 
bill  as  more  convenient  Lord  Tenterden  told  tne  jury,  that  if  they 
thought  the  master  took  this  bill  voluntarily  and  for  his  own  conve- 
nience, without  insisting  upon  payment  in  cash,  they  were  to  find  for 
the  defendants ;  but  if  they  thought  the  master  took  the  bill  because 
he  could  not  obtain  payment  in  cAsh,  to  find  for  the  plaintiffs. 

*  The  Court,  on  a  motion  for  a  new  trial,  approved  of  this  direction. 
The  master,  however,  having  no  lien  on  tne  freight  for  his  wages, 

has  no  right  as  against  his  owners  to  receive  it,  but  only  as  their 
servant  (jm,  and  payment  of  the  freight  to  the  owners  on  their  demand 
will  be  a  ^scharge  against  a  claim  by  the  master,  not  only  in  the  case 
of  goods  brought  in  a  general  ship,  but  also  in  the  case  of  an  agreement 
not  under  seat,  made  between  tlie  master  and  the  charterer,  and 
although  the  master  may  have  previously  given  notice  to  the  charterer 
not  to  pay  the  freight  to  any  person  but  himself  (y). 

*  Payment  to  the  absolute  owner  in  discharge  of  his  lien  for  freight 

(«)  At  that  time  one  of  the  Judges  of  owners  were  held  to  be  bound f>ro  tantohy 

the  Court  of  King's  Bench.  a  payment  at  the  request  of  the  master,  who 

{t)  Everett  v,   Ck>llins,  2  Campb.   515 ;  was  a  oo-owner  of  pvt  of  the  freight,  to  a 

Smith  9.   Ferrard,  7  Barn.  &   Cress.  19;  third  person. 

Robinson  v.  Read,  9  B.  &  C.  449.  ix\  Smith  ©.  Plummer,  1  B.  &  A.  575. 

(tt)  6  B.  &  C.  160.     See  also  Anderson  M  Atkinson  v.  Cotesworth,  8  B.  &  C 

V.  HilHes,  21  L.  J.  C.  P.  150,  in  which  the  647. 
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*  is  available  against  a  sub-charterer,  with  whom  the  merchant  may 
have  contracted  for  their  carria^,  and  the  owner  in  such  case  can  onlj 
claim  the  rate  of  freight  agreed  upon  between  himself  and  the  char- 
terer.    Thus,  in  the  case  of  Mitchenson  v.  Begbie  (2),  the  plaintiff  by- 
charter-party  agreed  with  G.  to  convey  com  at  4«.  6ct  a  quarter. 
G.  made  a  sub-charter  with  5L,  who  consigned  com  to  the  defendants    / 
under  bills  of  lading,  by  which  they  were  to  pay  65.  a  quarter  freight, 
and  gave  them  notice  to  retain  Is.  6d.  a  quarter  for  him.     The  plaintiff 
sought  to  recover  freight  at  6«.  per  quarter,  but  the  Court  of  Common 
Pleas  held  that  he  was  only  entitlea  to  the  smaller  rate ;  and  Tindal, 
C.  J.,  said,  "  The  plaintiff  nas  no  more  right  to  the  sum  bargained  for 
under  the  second  contract,  than  a  lessor  would  have  to  claim  from  an 
under-lessee  a  higher  rent  reserved  by  the  lessee."  Where  by  the  terms 
of  a  charter-party  the  shipowner  stipulated  for  the  highest  freight  which 
he  coidd  prove  to  have  been  paid  for  ships  on  the  same  voyage,  when  the 
vessel  passed  Elsinorey  it  was  held  that  proof  of  the  highest  freight  pre- 
vious to  action  brought  was  not  a  condition  precedent  to  suing  for  it,  and 
that  the  words  "  he  could  prove,"  meant "  he  might  be  able  to  prove  "  {zzy  - 
4.  The  receipt  of  goods  by  a  general  ship  under  the  usual  bill  of 
lading  (by  which  it  is  expressed  mat  they  are  to  be  delivered  to  the 
consignee  or  his  assigns,  he  or  they  paying  freight   for  them)^  is 
evidence  of  a  contract  by  the  person  so  receiving  them  to  pay  the 
freight  due  upon  them  Ta).     There  is  no  assignment  of  contract,  no 
shifting  of  liability.     Tne  receiver  of  the  goods  is  an  original  con-  / 
tractor  to  pay  the  freight  of  them.     A  man  who  obtains  goods  as  the 
holder  of  an  instrument,  by  which  his  riffht  to  claim  them  is  con- 
ditioned on  the  payment  by  him  of  the  cnarg^s  to  which  they  are 
therein  stated  to  be  subject,  cannot  complain  if  his  own  conduct  be 
thoi^ht  to  raise  an  inference  that  he  undertook  to  pay  such  charges. 
In  like  manner,  a  course  of  dealing  between  parties  may  be  evidence  / 
of  such  an  engagement  (6).     But  no  such  contract  can  be  implied 
against  a  consignee,  who,  not  having  himself  received  the  goods,  has, 
by  endorsing  the  bill  of  lading,  enabled  his  endorsee  to  receive 
*  them  (c).     "  The  consignee,"  said  Baron  Parke  (d),  ^^\&primd facie  the 


f* 
0 


fe)  9  Hug.  190. 

\zz)  Gether 0. Capper,  2Comm.L.  Bep.719. 

(a)  Dougal  v,  Kemble,  8  Bing.  383. 
B(^)ert8  V,  Holt,  2  Show.  443.  Moorsom 
V,  Evmer,  2  M.  &  S.  303.  And  see  ante,  p.  22L 

(i)  WilBon  V,  Kymer,  1  M.  &  S.  157. 

•  (c)  Tobin  v.  Crawford,  5  M.  &  W. 
235.  GoodB  were  shipped  at  Bombay  on 
board  a  ehip  of  the  plaintifiT,  a  shipowner 
in  Liverpool,  and  by  the  bill  of  lading 
were  to  be  delivered  wnto  order,  or  to  1m 
or  their  aetigns  on  pcnfing  freight  for  the 
tame.  The  bill  of  lading  was  endorsed 
by  the  shipper,  and  forwarded  to  the  de- 
fendants,*  East  Indian  agents  in  London, 
who  endorsed  it  in  blaiuc  to  C.  and  Co., 
their  factors  in  Liverpool.  On  the  arrival 
of  the  goods  at  Liverpool,  C.  and  Co.  pre- 
sented the  bill  of  lading  to  the  plaintiff, 
and  obtained  the  goods.    The  pluntiff  de- 


bited C.  and  Co.  with  the  freight.  C.  and 
Co.  became  bankrupt  without  having  paid 
the  fr^ht,  whereupon  the  defendants 
dumed  m>m  them  and  took  possession  of 
the  goods.  The  defendants  were  held 
not  lukble  for  the  freight — not  on  the  origi- 
nal contract  for  the  conveyance  of  tne 
goods,  for  they  were  not  the  shippers  of 
them ;  not  on  the  bill  of  lading,  because 
they  were  not  the  persons  who,  receivinar 
the  goods  under  it,  undertook  to  be  bound 
by  the  terms  on  which  they  were  to  be 
delivered.  It  had  been  otherwise  if  proof 
had  been  given  of  an  authority  from  the 
defendants  to  C.  and  Co.  to  undertake  to 
pay  fright  for  the  defendants  in  fwtwro^ 
for  then  the  defendants  would  have  been 
liable  on  their  contract  entered  into  for 
them  by  their  agents.* 

(i)  Coleman  V.  Lambert^  5  M.  &  W.  502. 
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*  owner  of  the  goods ;  but  if  he  be  not,  he  is  not  liable  simpliciter  as 
consignee,  except  on  a  new  contract  to  pay  the  freight  That  is 
evidenced  in  ordinary  cases  by  the  bill  of  lading.  I  accede  to  the 
decision  in  Wilson  v.  Kymevy  that  the  same  evidence  may  be  deduced 
from  the  previous  deab'ngs  between  the  parties.  If  the  goods  have 
always  been  delivered  on  payment  of  freight  by  the  defendant,  that 
is  evidence  that  in  the  particular  case  he  agreed  to  pay  it."  "  It  is 
not,"  said  Lord  Tenierden  (in  another  case)  (e),  "  the  mere  receipt  of 
goods  by  a  person  who  is  not  the  owner  of  them,  with  the  knowledge 
that  they  are  subject  to  a  charge  that  will  bind  him  to  pay  it ;  but  if 
such  a  person  receive  the  goods,  in  pursuance  of  a  bill  of  lading, 
making  the  payment  of  such  charge  a  condition  precedent  to  their 
delivery,  or  if  ne  have  notice  from  the  master  that  if  he  takes  the 
goods  he  must  take  them  subject  to  the  charge,  he  will  be  liable  for  it" 
And  in  one  case  (/),  the  receipt  of  goods  under  a  bill  of  lading  by 
which  the  goods  were  made  deliverable  to  consignees  by  name,  but 
not  to  their  assigns,  was  considered  by  Lord  Tenierden  to  be  evidence 
of  an  agreement  by  persons,  not  the  consignees,  who  received  them,  to 

*  pay  the  freight  due  upon  them  {g). 

But  a  person  who  is  only  an  agent  for  the  consignor,  and  who 
is  known  to  the  master  to  be  acting  in  that  character,  does  not  make 
himself  personally  answerable  for  the  freight  by  receiving  the  goods, 
although  he  also  enters  them  in  his  own  name  at  the  Custom- 
house (A).  In  a  case  where  the  consignee,  known  as  such  to  the 
master,  sold  the  goods  before  they  were  landed,  and  the  buyer 
received  them,  and  entered  them  in  his  own  name  at  the  Custom- 
house, it  was  once  held  bv  Lord  Kenyon^  that  the  consimee  only, 
and  not  the  buyer,  could  be  sued  for  the  freight  (i),  and  this  opinion 
seems  to  have  been  adopted  by  Lord  StoweU  in  the  decision  of  a 
cause  before  him(/:).  But  the  point  having  been  since  more 
maturely  considered,  it  has  been  decided,  that  although  there  be  no 
original  privity  of  contract  between  the  purchasers  iProm  consignees 
and  the  owner,  yet  the  taking  of  goods  by  purchasers  under  a  bill  of 
lading  is  evidence  of  a  new  agreement  by  them,  as  the  ultimate  appointees 
of  the  shippers,  to  pay  the  freight  for  the  carriage  of  the  goods,  the 
delivery  oeing  stipulated  with  the  shippers  to  be  made  to  the  con- 
signees named  in  tne  bill  of  lading  or  their  assigns,  he  or  they  paying 
the  freight  for  the  same(/).     And  this  opinion  seems  consonant  to 


(e)  Scaife  v.  Tobin,  3  B.  &  Adol.  528. 

If^  Rcnteria  v.  Ruding,  M.  &  M.  511. 

*  Q)  In  the  case  of  Drew  c.  Bird,  M.  & 
M.  157,  Lord  Tenierden  ib  reported  to 
have  expressed  an  opinion  at  Nisi  Prius, 
that  where  there  is  no  charter-party,  and 
the  consignee  is,  by  the  terms  of  the  bill, 
to  pay  freight,  the  shipper  was  not  liable. 
The  decision  in  Domett  v.  Beckford  has 
been  thought  inconsistent  with  that  opinion, 
but  I  do  not  see  that  it  is  so,  unless  it  be 
assumed  that  the  shipper  in  the  ca^e  of 
Drew  V.  Bird  was  the  owner  of  the  goods. 
See  the  observations  of  Mr.  Baron  Parke  in 
the  case  of  Domett  v.  Beckford;  and  in 


Sanders  v.  Vanzeller,  4  Q.  B.  288.  And  see 
also  Mr.  Smith's  obsiervationson  these  cases  in 
his  Compendium  of  Mercantile  Law,  p.  287.* 

(A)  Ward  v,  Felton,  1  East,  507;  and 
the  late  case  of  Amos  v.  Temperley,  8  M.  A 
W.  798. 

(i)  Artaza  v,  SmalIpieoe,l  Esp.N.  P.C.23. 

(k)  The  Theresa  Bonita,  De  Jong,  4  Rob. 
Ad.  Rep.  236. 

(/)  Cock  V,  Taylor  and  another,  13  East, 
399,  per  Lord  Ellenborough.  See  also  Scaife 
V,  Tobin,  3  B.  &  Adol.  523,  as  to  genend 
average.  And  see  Sanders  v,  Vanzeller, 
4  Q.  B.  288 ;  Kemp  v.  Clark,  12  Q.  B.  6*7; 
Stindt  V,  Roberts,  17  L.  J.  Q.  B.  166. 
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soond  reason ;  for  if  a  person  accepts  anything  which  he  knows  to  be 
subject  to  a  dutj  or  charge,  it  is  rational  to  conclude  that  he  means  to 
take  the  dutj  or  charge  upon  himself;  and  the  law  may  very  well 
impJy  a  promise  to  perform  what  he  so  takes  upon  himself  (m\ 

But,  on  the  other  hand,  if  the  endorsees  of  a  bill  of  lacung  obtain 
goods  nQt  under  the  biU  of  ladina,  but  under  an  order  sign^  by  the 
eansi^neee  for  that  purpose,  this  is  not  su£Scient  ground  to  raise  an 
imphed  assumpsit  on  their  part  to  pay  the  freight,  even  although  the 
goods  be  entered  at  the  Cu8tom-4iouse  in  their  name,  unless  it  appear 
from  preidous  dealings  that  they  were  in  the  habit  of  receiving  goods 
in  the  same  manner,  and  paying  freight  for  them,  and  diis  wul  then 
be  considered  sufficient  to  raise  iuch  an  implied  promise  (mm).  And 
the  endorsee  of  a  biU  of  lading,  making  goods  deliverable  to  order  or 
assigns,  on  payment  of  freight,  although  he  has  paid  over  the  proceeds 
of  we  soods  to  the  person  who  endorsed  the  oill  of  lading  to  him 
before  being  called  upon  to  pay  the  freight,  will  still  be  liable  for 
it(n). 

In  these  several  cases,  the  owner  is  not  stated  to  have  made  any 
express  stipulation  for  the  payment  of  freight,  under  a  charter-party, 
and  the  bill  of  lading  was  the  only  contract ;  but  where  there  is  a 
clear  original  contract  under  seal,  and  the  endorsees  of  the  bill  of 
lading,  mr  valuable  consideration,  do  not  stipulate  at  t/ie  time  of 
receiving  the  goods  to  pay  the  freight,  as  the  law  will  not  raise  an 
implied  promise  from  the  mere  receipt  of  the  goods,  where  there  is 
such  an  express  agreement  between  the  owner  and  charterer,  an 
endorsee,  under  such  circumstances,  is  not  liable  for  freight  (o).  An 
action  grounded  upon  a  supposed  implied  promise  of  tms  kind  was 
brought  against  three  persons,  who,  being  in  partnership,  causo<i 
goods  to  be  sent  from  abroad  in  the  name  of  another  person,  to  which 
other  person  the  bill  of  lading  was  made  out  Before  the  arrival  of 
the  goods,  the  defendants  dissolved  their  partnership,  and  made  an 
assignment  of  all  their  effects  to  a  trustee  for  the  nenefit  of  their 
creditors,  whom  the  trustee  covenanted  to  indemnify  against  all 
deficiency.  The  trustee  then  employed  two  of  the  defendants  as 
importers  of  the  cargo  under  him,  excluding  the  third  defendant; 
and  these  two  acting  under  the  trustee,  the  cargo  was  delivered.  It 
was  decided  that  an  implied  promise  to  pay  the  freight  could  not, 
under  these  peculiar  circumstances,  be  raised  against  all  the  three, 
one  of  them  not  having  actually  received  the  gooSa,  nor  being  other- 
wise interested  in  them,  than  as  a  remote  cestuique  trust,  upon  the 
improbable  contingency  that  the  partnership  effects  would  be  more 

(«»)  See  MitcheniKm  v,  Niooll,  7  Exch.  d29,  Others,  1  M.  &  S.  167. 

in  which  it  wm  held  that  the  defendant,  (»)  Bell  and  Another   v.    Eymer   and 

who  had  chartered  a  ship  to  hring  a  ftill  Others,    5    Taont.    477 ;    1  Marsh.    146 ; 

and  complete  cargo  at  a  snm  per  ton,  and  3  Campb.  646. 

whose  agents  witmmt  his  anthcnrity  filled  the  (o)  Moorsom  and  Another  v.  Kymer  and 

cabinwith  goods,  was,  by  taking  to  them  and  Others,  2  M.  A  S.  808.    See  the  observa- 

eharnngtiiei^ppers  with  their  freight,  him-  tions    of  Tindal,    C.  J.,  on   these  cases, 

self  Domid  to  pay  the  current  cabin  frdght  deliyering   judgment    in    the    Exchequer 

for  them.  Chamber   in    we   case    of   Yanieller    v. 

(nm)  Wilson  and  Others  i».  Kymer  and  Sanders,  4  Q.  B.  Bep.  278. 
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liian  sufficient  to  discharge  the  partnership  debts.  And  the  plaintiff 
fisdled  in  his  suit  (  o). 

*  In  the  case  ot  Sanders  v.  VanzeUer{q\  goods  conveyed  by  a  ship 
under  a  memorandum  of  charter  were  made  deliyerable  by  bills  ci 
lading  to  the  consignees,  or  their  aesigns,  he  or  they  payina  freight  for 
the  same  as  per  charter^rty.  The  defendant  obtained  possession 
of  the  goods  under  the  bill  of  lading,  and  was  sued  in  indebitatiit 
assumpsit  for  the  freight  These  facts  having  been  stated  in  a  special 
verdict,  the  Court  of  Queen's  Bench  deci(&d  that  the  acceptance 
imder  the  bill  of  lading  of  the  goods  by  the  defendant  did  not  raise, 
as  an  inference  in  law,  a  contract  by  him  to  pay  freight,  and  that 
although  it  might  be  evidence  to  a  jury  (stronger  or  weaker  according 
to  other  circumstances)  of  such  a  contract,  their  lordships  w^re  not 
*  at  liberty  to  infer  what  had  not  been  expressly  found  (r). 

5.  In  some  cases  freight  is  to  be  paid,  or  rather  an  equivalent 
recompence  made  to  the  owners,  although  the  goods  have  not  been 
delivered  at  the  place  of  destination,  and  so  the  conti'act  for  convey- 
ance is  not  stricdy  performed.  Thus,  if  part  of  the  cargo  be  thrown 
overboard  for  the  necessary  preservation  of  the  ship  and  the  remainder 
of  the  goods,  and  the  ship  afterwards  reach  die  place  of  destination  («), 
the  value  of  this  part  is  jto  be  answered  to  the  merchant  by  way  of 
general  average,  and  the  value  of  the  freight  thereof  allowed  to  the 
owner  in  the  manner  that  will  be  explained  hereafter.  So  if  the 
master  be  compelled  by  necessity  to  sell  a  part  of  the  cargo  for 
victuals  or  repairs,  the  owners  must  pay  to  tne  merchant  the  price 
which  the  goods  would  have  fetched  at  the  place  of  destination,  and, 
therefore,  are  allowed  to  charge  the  merchant  with  the  money  that 
would  have  been  due,  if  they  had  been  conveyed  tliither(^). 


(p)  Finder  v.  Wilks  and  Two  Others » 
6  Taunt. 612;  1  Marsh.  249. 

(g)  2  Gale  &  Dav.  p.  244;  affirmed  in 
the  Exchequer  ChamhCT,  4  Q.  B.  278. 

*  (r)  Judge  Story  (American  edition, 
p.  286)  has  the  following  ohservations  on 
these  cases :  "  In  both  the  classes  of  cases 
above  referred  to  —  viz.,  those  standing 
upon  A  charter-party,  as  well  as  those 
standing  upon  a  common  bill  of  lading 
alone — it  seems  to  have  been  thought,  that 
if  the  charterer  or  consignor  was  originally 
liable  for  the  freight,  either  from  an  ex- 
press contract  to  pay  it,  or  irom  legal 
liability  as  the  known  owner  of  the  goods 
to  pay  it,  that  there  would  arise  no  aux- 
iliary original  contract  between  the  con- 
sijgnee  and  the  shipowner  for  the  ^ieht. 
If  the  master  were  to  refWe  to  dehver 
the  goods  without  an  express  promise  of 
a  consignee^  in  such  a  case,  to  pay  the 
freight,  not  choosing  to  rely  solely  on  the 
solvency  or  contract  of  the  charterer  or 
consignor,  would  there  be  any  legal  diffi- 
culty in  enforcing  it?  If  not.  In  what 
respect  does  such  an  express  contract  diflfor 
from  that  which,  in  the  language  of  Chief 
Justice  Best  (in  Dongal  t.  Kemble),  ariies 


in  such  case  by  implication  fit>m  the  re- 
odpt  of  the  ffoods  ?  The  contract  of  the 
consignor  and  consignee  are  not  mean- 
sistent  with  each  other ;  each  is  an  original 
contract,  and  has  a  sufficient  conaderatiao 
to  support  it  (Moorsom  v,  Eymer,  2M.  &  S. 
308).  In  Barker  v.  Haven  (17  Johns.  Rep. 
234),  it  was  held  by  the  Court,  that  where 
the  goods  are  owned  by  the  consignor,  and 
shipped  on.  his  account  and  for  his  benefit, 
if  the  master,  on  a  delivery,  does  not  obtain 
the  freight  from  the  consignee,  xmder  the 
oommon  clause  in  the  bill  of  lading,  he  is 
entitled  to  recover  it  from  the  consignor; 
but  that  it  will  be  otherwise  if  the  goods 
were  shipped  on  the  account  and  for  the 
benefit  of  the  consignee.  The  Court  also 
seemed  to  think  it  was  in  all  cases  the 
master's  duty  to  endeavonr  to  procure  the 
freight  from  the  oonagnee:  if  so,  would 
it  not  be  a  departure  from  that  doty  to 
deliver  the  goods  without  an  express  or 
implied  promise  from  the  consignee  to  pay 
freight?^'*  And  see  awfo,  pp.  222,  251,  and 
18  &  19  Vict.,  c  111,  s.  1. 

(«)  Roccos,  not  89.  French  Ordin.  Bv.  8, 
tit.  3,  Fret,  art.  18. 

{t)  French  Odin.  Hv.  8,  tit.  8,  Fret,  art. 
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The  French  ordinance  also  directs  the  payment  of  freight  in 
another  instance,  which  I  do  not  find  provided  for  in  any  other 
ordinance,  or  mentioned  by  any  author,  except  with  reference  to  this 
particular  article  of  the  French  ordinance,  which  is  as  follows :  **  If  it 
najppen  that  commerce  be  prohibited  with  the  country  to  which  a  ship 
is  m  the  course  of  sailing  {en  route),  and  the  ship  be  obliged  to  return 
with  its  lading,  there  shul  be  due  only  the  frei^t  outward,  although 
the  ship  be  hired  out  and  home"  (u).  This  article  is  also  repeated  m 
the  Code  de  Commerce.  The  commentators  on  this  article  agree  that 
the  freight  outward  must  be  paid,  if  the  ship  be  freighted  outward 
only  Qt) ;  *  and  Valin  says,  that  nothing  can  be  more  just,  for  this  is 
caeue  fortuitus  proceeding  from  a  vie  majors  against  which  neither 
owner  nor  mercnant  has  warranted ;  it  is  quite  enough  that  the  mer- 
chant should  pay  freight  for  the  outward  voyage  already  commenced, 
BO  as  to  make  division  of  the  loss  between  him  and  the  master  of  the 
8hip(y).* 

6.  Freight  is  the  reward  which  the  law  entitles  a  person  to  recover 
for  bringing  goods  lawfully  upon  a  legal  voyage.  If  the  voyage  be 
ill^al  by  reason  of  the  goods  being  contraband,  or  for  any  other 
cause,  freight  cannot  be  recovered.  During  the  late  wars,  licenses 
were  frequently  granted  by  the  BriHeh  government  for  voyases  and 
importations  which  would  otherwise  have  been  illegal.  The  duration 
of  these  licenses  was  usually  limited.  In  general,  if  the  voyage  was 
begun  before  the  expiration  of  the  limited  time,  though  not  completed 
until  afterwards,  the  voyage  was  considered  as  legal  But  in  a  case 
where,  in  consequence  of  an  embargo  in  a  French  port,  the  voyage  wa* 
not  begun  until  some  time  after  the  expiration  of  the  license,  it  was 
held  that  the  freight  could  not  be  recovered,  although,  by  an  order  of 
council,  the  freighter  was  permitted  to  land  the  cargo,  upon  condition 
of  exporting  it  again  immediately,  this  permission  not  being  con- 
sidered to  legalize  the  voyage  by  implication,  nor  to  have  the  eifect  of 
a  continuation  of  the  license  {z). 

In  another  case,  in  an  action  brought  by  the  master  of  a  foreign 
ship  for  the  freight  of  goods  imported  into  this  country,  it  appeared 
in  evidence  that  on  the  ship's  arrival  with  the  cargo,  the  merchant 
entered  her  at  the  Custom-nouse,  and  a  delivery  of  the  cargo  in  his 
name  was  commenced  by  him ;  but  on  the  following  day  the  ship  and 
cargo  were  seized  by  the  revenue  officers,  on  suspicion  that  the 
ship  was  not  Prussicm  built,  and  therefore  not  capable,  under  the 
Navigation  Act  (a),  of  importing  the  produce  of  that  coimtry  into 
England*     The  Treasury,  on  petition  presented  on  behalf  of    the 


14.    Odin,  of  Wwbuy,  arU  35,  69;  ante,  arrived  at  the  port  of  destination,  but  was 

part  4*  ch.  4,  p.  279.  Code  de  Com.  art.  298.  prohibited  by  the  government  from  landing 

(tt)  French  Ordin.   liv.  3,  tit.  3,  Fret,  her  cargo,  and  making  an  entry,  the  freight 

art.  16.     Code  de  Com.  art.  299.  of  the  voyage  was  earned  in  the  same  manner 

(j?)  VaKn,    torn.   1,    p.  657.    Fothier,  as  if  the  cargo  were  delivered.— Morgan  c. 

CJharte-partie,  num.  69.  North  America  Insurance  Company,  4  Dalls. 

(y)  In  conformity  with  this  doctrine  of  Rct).466;  Judge  Story's  note,  Amer.  edit.  288. 

the  French,  it  has  been  decided  in  the  Cz^  Muller  «.  Gemon,  8  Taunt.  894. 

American  Comrts,    that    where    the    ship  {a)  12  Car.  2,  c.  18,  s.  8,  Appendix. 
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master  and  owners,  and  with  the  concurrence  of  the  merchant, 
ordered  the  ship  to  be  restored,  on  condition  that  the  cargo  should  be 
landed  and  warehoused  for  a  limited  time  for  exportation  only,  and  on 
payment  of  a  sum  as  satbfaction  to  the  seizing  officers.  This  sum 
the  master  paid,  and  the  merchant  accepted  and  exported  the  cargo. 
It  was  clear  that,  supposing  the  voyage  to  be  illegal,  the  freight  could 
not  be  recovered,  and  the  conduct  of  the  master  was  held  to  be  suffi- 
cient proof  of  the  illegality,  although  the  ship  had  not  been  con- 
demned (i). 

7.  As  it  may  frequently  happen  that  goods  brought  in  specie  to 
the  place  of  destination  may  be  so  deteriorated  during  the  course  of 
the  voyage  as  to  be  of  no  value  to  the  merchant,  it  is  important  to 
consider  whether  the  merchant  is  bound  to  pay  the  freight  under  such 
circumstances ;  or,  to  state  the  question  more  correctly,  whether  he  is 
bound  to  receive  the  goods,  or  is  at  liberty  to  abanaon  them  for  the 
freight  For  we  have  already  seen,  in  the  case  of  an  East  India 
ship,  that  the  Company  (the  merchants)  were  held  liable  to  pay  the 
freight  of  a  quantity  of  pepper  delivered  to  and  received  by  them, 
although  greatly  damaged  by  a  peril  of  the  sea;  and  that  the  owners 
were  not  answerable  for  the  expense  incurred  in  endeavouring  to 
remove  the  injury  occasioned  by  the  salt  water  (c).  And  in  another 
case,  that  will  be  mentioned  hereafter,  the  merchant  was  held  liable  to 
ly  the  freight  of  tobacco  saved  from  shipwreck,  and  accepted  by 
dm,  although  part  was  so  much  damaged  as  to  be  of  no  value  (d). 

Upon  this  question,  as  to  the  right  of  the  merchant  to  abanaon  his 
eoods  when  brought  to  the  place  of  destination,  and  by  so  doins  to 
diseharge  himself  from  the  freight,  different  doctrines  and  opimons 
have  prevailed,  and  there  is  no  judicial  decision  in  our  books; 
although  in  some  cases  between  the  merchant  and  his  insurer  it  has 
been  admitted  that  the  freight  was  payable,  notwithstanding  Ae 
goods  were  so  much  damaged  that  their  value  fell  short  of  its 
amount  {e).  But  it  is  necessary  to  distinguish  the  causes  from  which 
the  deterioration  may  have  proceeded.  If  it  have  proceeded  from 
/  the  fault  of  the  master  or  mariners,  the  merchant  is  entitled  to  a 
compensation,  and  may  recover  it  by  an  action  at  law  against  the 
owners  or  master ;  but  if  he  has  received  the  goods,  he  camiot  insist 
upon  the  damage  as  a  defence  to  an  action  brou^t  against  himself  for 
the  freight,  even  although  he  has  offered  to  return  them  (/).  And  in 
general,  the  right  and  true  delivery  of  goods,  upon  which  freight  is 
made  payable  by  the  ternls  of  a  charter-party,  or  bill  of  lading,  means 


nil 


(i)  Blanek  v,  Solly  and  Another,  8  Taunt. 
89,  andlB.  Mo.  581. 

(c)  Hotham  and  Others  v.  East  India 
Company,  Doug.  272 ;  ante,  ch.  1  of  this 
part,  sec.  8,  p.  199. 

{d)  Lutwidge  and  Another  v.  Qrey  and 
Others,  post,  sec.  8  of  this  chapter. 

U)  Boyfield  ©.  Brown,  2  Stra.  1065; 
and  Mason  v,  Skurry,  Pirk,  160 ;  Marsh.  143. 

(/)  Milles  and  Others  v,  B^bridge  and 
Others.  Guildhall,  Dec.  20th,  1804,  before 


Lord  £llenborongh,  Ch.  J.  His  lordship 
intimated,  that  if  the  merchants  had  refosed 
to  receive  the  cargo  on  the  ground  of  damage 
80  occasioned,  the  point  would  admit  of  soine 
doubt.  In  such  a  case,  the  merchant  would 
derive  no  benefit  whatever  from  the  con- 
veyance, nor  would  the  master  have  fulfilled 
his  engagement  according  to  the  terms  of  the 
bill  of  lading :  quaere,  therefore,  whether  the 
master  could  oblige  Uie  merchant  to  pay  the 
freight?   See  Basten  9.  Butter, 7  East,  479. 
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only  a  deliverj  of  the  entire  qaantilr  of  chests  or  bales ;  if  the  goods 
have  been  damaged  by  the  fault  of  the  master  or  crew  in  the  voyage, 
the  remedy  for  me  merchant,  who  has  received  them,  is  an  action  for 
the  damage  (ff).  On  the  other  hand,  if  the  deterioration  have  pro- 
ceeded from  an  intrinsic  principle  of  decay  naturally  inherent  in  the 
commodity  itself,  whether  active  in  every  situation,  or  only  in  the 
confinement  and  closeness  of  a  ship,  the  merchant  must  bear  the  loss, 
as  well  as  pay  the  freight ;  for  the  master  and  owners  are  in  no  fault, 
nor  does  their  contract  contain  any  insurance  or  warranty  against 
such  an  event  And  to  this  point  mere  is  a  direct  authority  in  the 
treatise  called  **  The  Ghiidon."  The  author,  having  mentioned  several 
cases  of  abandonment,  as  between  the  merchant  and  the  insurer,  goes 
on  thus :  ^^  In  like  manner,  the  merchant  cannot  abandon  the  goods 
hereinbefore  mentioned — viz.,  fruit,  salt,  com,  victuals,  &c, — to  the 
master  of  the  ship  for  his  freight,  if  the  deterioration  has  proceeded 
from  natural  decav,  or  from  the  great  diminution  of  price  fliat  takes 
place  at  the  end  of  particular  seasons,  as  in  figs,  grapes,  and  herrings, 
after  Easter ;  or  by  reason  of  an  over-abundant  supply  of  the  market, 
as  in  com,  wine,  or  salt,  although  in  salt  a  different  practice  formerly 
prevailed,  which  is  contrary  to  reason,  if  the  option  has  not  been 
reserved  by  an  express  clause  in  the  charter-party"  (A). 

In  the  veiy  next  article,  however,  of  the  treatise,  we  find  this  doc- 
trine :  ^^  If  goods  contained  in  casks,  as  wine,  oil,  olives,  molasses,  and 
others  of  the  like  sort,  have  leaked  to  such  an  extent  that  the  casks  are 
empty,  or  nearly  empty,  the  merchant  may  abandon  them  for  the 
freight  before  they  are  landed:  therefore  masters  should  take  care, 
iwhen  they  receive  casks,  to  see  that  they  be  well  hooped,  and  in  good 
condition*  It  is  true,  that  if,  by  tempest,  the  casks  have  been  so  pressed 
that  they  have  thrown  out  their  bottoms,  have  been  beaten  in,  and 
burst,  provided  there  have  been  no  fault  in  the  stowage,  the  loss  shall 
be  an  average  against  the  insurers:  the  master  shall  lose  his  freight ''(t). 

From  the  words  of  this  article  it  appears  very  clearly,  that,  in  the 
opinion  of  the  author,  the  merchant  might  abandon  articles  of  this 
description,  although  the  leakage  were  not  occasioned  by  perils  of 
the  sea. 

In  the  work  of  MoUov  (A),  however,  we  find  the  following  clauses : 
"  If  freight  be  taken  lor  one  hundred  tons  of  wine,  and  twenty  of 
them  leSs.  out,  so  that  there  is  not  above  eight  inches  from  the  bung 
upwards,  yet  the  freight  becomes  due.  One  reason  is,  because  from 
that  gauge  the  King  becomes  entitled  to  custom.  But  if  they  be 
under  eignt  inches,  by  some  it  is  conceived  to  be  then  in  the  election 
of  the  freighters  to  mng  them  up  to  the  master  for  freight,  and  the 
merchant  is  discharged.  But  most  conceive  otherwise ;  for  if  it  had 
all  leaked  out  (if  there  was  no  fault  in  the  master),  there  is  no  reason 
the  ship  should  lose  her  freight,  for  the  freight  arises  from  the  tonnage 


(^)  Daiddson  v.  Gwymie,  12  East,  881.  {k)  Book  2,  ch.  2,  sec.  14.    The  anthor 

See  also  Shields  v,  Davis,  4  Campb.  119,  dies  Bqyce  v.  Cole,  Hilary  Term,  26  &  27 

and  6  Taimt  66.  Cur.  2,  in  K.  B. ;  but  I  do  not  find  that 

[h)  G^don,  ch.  7,  arts.  7, 10.  case  reported  elsewhere. 
Ibid.  art.  11. 
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taken ;  and  if  the  leakage  was  occasioned  through  the  storm,  the  same 
perhaps  may  come  into  an  average.  Besides,  in  Bardeaiaj  (f),  the 
master  stows  not  the  goods,  but  the  particalar  o£Scers  appointed  for 
thatpurpose,  quod  nota;  perhaps  a  special  convention  may  alter  thecase.'' 

The  French  ordinance  declares:  ^'That  the  merchant  shall  not 
oblige  the  master  to  take  for  his  freight  goods  diminished  in  price, 
spoilt,  or  deteriorated  by  their  own  vice  or  by  the  peril  of  the  sea**  (m). 
And  the  very  next  article  is  as  follows :  **  If  coods  put  into  casks,  as 
wine,  oil,  honey,  or  other  liquors,  have  leakea  out  to  such  an  extent 
that  the  casks  are  empty,  or  nearly  empty,  the  merchant  may  abandon 
them  for  the  freight"  Valin,  in  nis  commentarv  on  this  last  article, 
observes,  that  it  is  taken  from  the  article  of  "  The  GKiidon,**  which  I 
have  just  before  quoted.  He  observes  also  that  by  the  Consolato  del 
Mare  (ch.  202)  the  contrary  is  decided ;  yet  that  by  another  article  of 
the  same  code(ch.  234)  freight  is  not  due  for  pottery  unless  it  be  found 
entire  at  the  end  of  the  voyage  (n);  and  he  considers  this  article  of  the 
ordinance  to  give  the  right  of  abandonment  to  the  merchant,  in  the 
case  of  leakage  happening  as  well  from  the  fault  of  the  casks  as  from 
the  perils  of  the  sea,  and  to  be  an  exception  to  the  general  rule  laid 
down  in  the  article  immediately  preceding.  On  the  other  hand,  his 
countryman  Pothier  controverts  this  opimon,  and  contends  that  the 
article  of  the  ordinance  is  to  be  confined  to  the  case  of  leakage  occa- 
sioned by  peril  of  the  sea;  in  which  case  he  considers  the  real  com- 
modity-^-vtj.,  the  contents  of  the  cask — to  be  absolutely  lost,  as  much 
as  if  they  had  been  washed  overboard.  ^^  This  opinion  of  Monsieur 
VaUriy^  says  he,  "  appears  to  me  to  be  contrary  to  principles.  It  is 
the  fault  or  the  merchant  if  he  has  put  his  goods  into  bad  casks :  it  is 
his  fault  if  they  have  leaked  out,  and  have  not  arrived  at  the  place  of 
destination.  He,  therefore,  ought  to  pay  the  freight;  for,  according 
to  the  principles  of  the  contract  of  hiring,  the  hirer  who  by  his  own 
act  or  fault  has  not  enjoyed  the  thing  let  to  him  ought  to  pay  the  hire 
as  if  he  had  enjoyed  it  If  the  letter,  who  has  been  prevented  from 
letting  to  other  persons  the  part  of  his  vessel  occupied  by  the  bad 
casks  should  not  be  paid  the  freight,  he  would  suffer  for  the  fault  of 
the  hirer,  which  is  unjust"  (o). 

This  argument  of  Pothier  may  show  what  ought  to  have  been 
established  by  the  ordinance,  but  it  by  no  means  proves  that  the 
interpretation  given  by  Valin,  and  which  agrees  with  the  terms  of 
**  The  Guidon,  is  not  the  true  interpretation.  The  rule  was  probably 
introduce^  in  early  times  to  prevent  disputes  and  litigaticm;  and  adopted 
by  the  framers  of  the  French  ordinance  for  the  same  reason  (p). 


(0  See  Cleirac  on  the  11th  art.  of  the 
lawi  of  Oleron. 

(t»)  French  Ordin.  liv,  3,  tit.  8,  Fret, 
arts.  25,  26.  Those  articles  are  repeated 
in  the  Code  de  Com.  art.  SIO. 

(f»)  The  sense  of  this  chapter  appears  not 
to  he  oorrecUy  stated  hy  the  Icu^ed  com- 
mentator. The  rule  therein  laid  down  is, 
that  if  the  merchant  stows  the  potterv,  he 
must  pay  the  freight  of  what  is  broken ; 


but  if  the  master  stows  it,  he  is,  at  aU 
events,  to  lose  the  freight  of  what  is  broken  i 
and  if  there  has  been  any  Utolt  in  the  stow* 
age  or  carriage,  he  must  also  make  good  the 
damage. 
(o)  Traits  de  Charte-Pttrtia,  nmn.  6a 
(p)  The  Qr^nanoe  of  Kotterdam  on  thk 
subject  seems  to  i^ree  wi^  the  general 
rule  of  the  French  Ordinanoe.  It  d«dares, 
that  when  the  goods  are  anived  at  the 


OHAP.  IX.]  PaymetU  of  Freight.  s      327 

In  our  We»t  India  trade,  the  freight  of  sngar  and  molasses  is  re^« 
lated  by  the  weight  of  the  casks  at  me  port  of  delivery  here,  which  in 
fact  is,  in  every  instance,  less  than  the  weight  at  the  time  of  the 
shijnnent,  and  therefore  the  loss  of  fi-ei^ht  occasioned  by  the  leaka^ 
necessarily  &U3  upon  the  owners  of  the  ship,  by  die  nature  of  me 
contract 

Upon  the  pr<^riety  also  of  the  rule  laid  down  in  the  preceding 
article  of  this  ordinance — ^namely,  that  which  prohibits  abandonment 
generally — these  two  learned  foreigners  have  differed  in  opinion.  **  It 
must  be  agreed,"  says  Valine  "^at  this  rule  is  too  rigorous  to  be 
compatible  with  equitjr.  The  natural  idea  that  the  mind  forma  of  the 
agreement  for  freight  is,  that  it  has  for  its  object  that  the  goods  shipped 
in  pursuance  of  it  shall  be  the  only  pledge  for  the  freight,  and  conse- 
quentlv  that  upon  the  same  goods  alone  can  the  payment  of  the  freight 
be  enforced.  From  whence  it  follows,  that  in  every  case  (en  quelque 
<M8  que  ce  soit)  the  merchant  ought  to  be  quit  of  the  freight  by  aban- 
doning his  goods.  This  is  also  the  opinion  of  Casa  Regis,  Disc  22, 
n.  46,  and  iHsc  23,  n.  86,  87.  In  the  case  of  shipwreck,  it  is  decided 
by  the  ordinance  that  the  freight  is  not  due  when  the  goods  are  lost ; 
now,  when  the  goods  are  so  injured  by  the  shipwreck  that  he  to  whom 
they  belong  cannot  derive  from  them  wherewith  to  pay  the  freight,  iait 
not  the  same  to  him  as  if  they  had  been  wholly  lost  by  the  mere  act  of 
shipment?  If,  then,  he  had  not  the  power  of  abandoning  the  goods  to 
discharge  himself  from  the  pa^rment  of  the  freight,  his  condition  would 
be  worse  than  if  all  had  penshed  without  resource,  and  this  is  what 
natural  equity  will  not  allow  him  to  suffer."  The  learned  commentator 
then  proceeds  to  acquaint  us  that  a  pi^tice  prevailed  in  his  country  of 
iK>t  compelling  the  merchant  to  reclaim  shipwrecked  goods,  and  that 
unless  he  recbdmed  them  the  master  was  never  known  to -obtain  the 
parent  of  the  freight.  On  the  other  hand,  Pothier  (9),  speaking  of 
this  article  of  the  ordinance  of  his  countiy,  says :  "  Tliis  rule,  notwith- 
standing what  is  said  of  it  by  Monsieur  Valin,  is  just,  and  conformable 
to  the  principles  of  the  contract  of  letting  to  hire.  It  is  sufficient, 
according  to  these  principles,  to  make  the  whole  hire  due  to  the  letter 
that  he  nas  wholly  performed  the  obligation  which  he  contracted,  to 

E've  to  the  hirer  the  enjoyipent  of  the  thmg  let  to  hire;  now,  the  master 
kving  transported  the  goods  to  their  place  of  destination,  it  may  be 
truly  said  that  he  has  wnollv  fulfilled  his  obligation,  and  that  he  has 

fiven  to  the  merchant  the  enjoyment  of  the  ship  for  the  use  for  which 
e  had  let  it  to  him,  since  this  transport  was  the  only  use  for  which 
they  contracted.  If  the  goods  are  found  greatly  damaged,  and  of  no 
value,  this  is  a  matter  that  does  not  concern  the  master,  because  it  is  by 
an  accident  against  which  he  does  not  warrant  that  they  are  reduced  to 
this  condition.  The  point  of  Monsieur  VaUfCs  olqection,"  proceeds  he, 
**  is,  that  it  is  the  same  thing  to  the  merchant  whether  the  goods  are 
absolutely  lost  or  become  of  no  value.  The  answer  is,  that  it  is  on  the 
side  of  the  master  that  we  ought  to  consider  whether  this  is  th^  same 

intended  place,  the  merchant  is  obliged  to      of  the  master  or  ship's  crew.— Art.  155 1 

pay  the  frdeht  of  what  happens   to  be      2  Magens,  105. 

damaged  or  diminished  without  any  fitult  (g)  Charte-Partie,  num.  59. 
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thing.  Now  it  is  evident  that  this  is  not  the  same  thing  to  the  master. 
For  when  the  goods  are  lost  on  the  way,  not  havinjs  been  able  to  trans- 
port them  to  the  place  of  destination,  he  has  not  fiilmled  the  object  of  his 
contract — munerevehendifunetugnoneet;  and  it  is  for  this  reason  that  the 
freight  is  not  due  to  him :  bnt  when  he  has  transported  them,  however 
injured  they  may  be  found,  he  has  fulfilled  the  object  of  his  contract — 
munere  vehendi  functus  est — and  by  consequence  the  freight  is  due  to 
him^  (r> 

In  addition  to  this  answer  given  by  Pothier,  it  may  be  proper  also  to 
observe,  tibat  the  argument  of  VcUin  seems  to  prove  too  much ;  for  if 
the  ^oods  are  to  be  the  only  security  for  the  freight,  and  the  merchant 
ought  not  to  pay  the  freight,  if  they  are  not  worth  the  amount  of  it, 
the  master  and  owners  must  lose  the  freight  if  the  goods  happen  from 
any  accident  to  come  to  a  bad  market,  which  is  contrary  to  all  law  and 
reason;  and  further,  that  the  foundation  of  the  argument  does  not  apply 
to  this  country,  by  the  law  of  which,  although  the  goods  are  pledged 
for  the  freight,  yet  the  merchant  also  is  personally  responsible  for  it 

I  have  detailed  the  opinions  of  these  learned  foreigners  thus  at 
length,  because  they  appear  to  me  to  comprise  the  whole  argument  on 
both  sides  of  the  question,  which,  as  I  have  before  observed,  has  not 
received  a  judicial  decision  in  this  country.  It  is  true,  indeed,  that 
Lord  Mansfield^  in  a  case  that  will  be  more  fully  stated  hereafter, 
delivered  mmself  to  the  following  efiect: — **  As  to  the  value  of  the 
goods,  it  is  nothing  to  the  master  whether  the  goods  are  spoiled  or  not, 
provided  the  merchant  takes  them;  it  is  enough  if  the  master  has 
carried  them,  for  by  doing  so  he  has  earned  his  might ;  and  the  mer- 
chant shall  be  obliged  to  take  all  that  are  saved  or  none :  he  shall  not 
take  some  and  abandon  the  rest,  and  so  pck  and  choose  what  he  likes, 
taking  that  which  is  not  damaged,  and  leaving  that  which  is  spoiled  or 
damaged.  If  he  abandons,  he  is  excused  freight,  and  he  may  abandon 
all,  though  they  are  not  all  lost"  But  it  is  to  be  observed,  that  the 
question  of  abandonment  was  not  the  point  in  issue  in  that  cause;  and, 
in  fact,  in  that  case  the  goods  had  not  been  carried  to  the  place  of 
destination,  but  the  vessel,  which  was  bound  for  Lisbon,  had  been 
captured  and  re-ci^tured,  and  was  carried  with  the  goods  into  a  port 
in  Devonshire,  where  the  merchant  received  them ;  and,  therefore,  if 
Lord  Mansfield  is  to  be  understood  to  speak  with  reference  to  the  case 
then  before  him,  the  sentiments  delivered  by  him  on  that  occasion 
cannot  be  considered  as  furnishing  an  authority  for  the  decision  of  the 

Question  in  the  case  of  goods  actually  carried  to  the  place  of  destination, 
t  is  true,  also,  that  in  the  case  of  Lutundge  v.  Grrey  and  Others,  which 
will  be  fully  cited  for  another  purpose  in  a  subsequent  part  of  this 
chapter  («),  it  seems  to  haye  been  taken  for  granted,  dv  tiie  counsel  on 
both  sid^,  that  the  merchants  might  have  abandoned  the  whole  cargo; 


(r)  Potkier,  Chaiie-Pariie,  num.  59.  This  Rep.  821,  i^  against  the  right  of  the  owner 

is  also  conformable  to  the  Code  de  Com.  arts.  to  abandon  the  deteriorated  goods  in  dis- 

806, 810.  See  Boulav  Pttty»  torn.  2,  488.   In  charge  of  the  freight— KenfsConunentaries, 

America,  also^  the  better  opinion,  and  the  £din.  edit.  p.  217. 

one  adopted  in  the  case  of  Gris^'old  v.  The  («)  JPost,  p.  833. 
New  York  Insurance  Company,  8  Jdins. 
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bat  in  that  case  the  ship  was  wrecked,  and  the  goods  saved  at  a  great 
expense,  at  a  place  short  of  the  port  of  delivery ;  and  the  right  of 
abandcmment  is  rooken  of  with  rerorence  to  the  situation  of  the  goods 
at  that  place.  Most  certainly  the  merchant  cannot  be  compelled  to 
accept  his  goods  at  an  j  other  place  thim  the  place  of  destination :  even 
if  the  master  shonld  pay  the  salvage,  and  convey  them  to  that  place, 
the  merchant  may  be  allowed  to  have  his  option  of  accepting  them  or 
not,  loaded  with  the  additional  expense  of  salvage.  Ana  accordingly, 
in  another  case,  Lord  Mansfield  said,  ^^The  owner  of  the  ship  has  a  Tien 
for  freight,  bat  in  a  total  loss,  literally  so  called,  no  freight  is  due';  in 
case  of  a  loss,  total  in  its  nature,  with  salvage,  the  merchant  may  either 
take  the  nart  saved,  or  abandon  ^  (fy,  The  only  point  intended  to  be 
proposed  by  me  as  doubtful,  is  the  right  to  abandon  for  the  freight 
alone  at  the  port  of  destination ;  and,  in  point  of  practice,  I  have  been 
informed  that  this  right  is  never  claimed  in  this  country. 

Bullion  and  specie  have  been  sometimes  sent  from  abroad  to  this 
country  by  merchants,  in  ships  belonging  to  his  Maj^ty,  for  which  a 
remuneration  was  paid  by  the  merchant  Questions  have  arisen  as  to 
the  distribution  of  this  money  among  officers  of  the  King's  ships ;  but 
as  those  questions  do  not  seem  to  belong  to  this  Treatise,  I  shall 
merely  refer  to  the  names  of  the  cases  in  a  note  (u\ 

8.  Having  thus  considered  the  cases  in  which  the  entire  freight  is 
to  be  paid  according  to  the  agreement,  I  now  proceed  to  the  consi- 
deration of  those  in  which  a  part  only  of  the  stipulated  sum  may  be 
claimed.  And  these  are,  firsts  when  the  ship  has  performed  the 
whole  voyage,  but  has  brougnt  a  part  only  of  the  mercoant's  goods  in 
safety  to  the  place  of  deKtination ;  and,  secondly^  when  the  snip  has 
not  performed  the  wholo  voyage,  but  the  master  has  delivered  the 
oods  to  the  merchant  at  a  place  short  of  the  port  of  destination.     Tn 

e  case  of  a  general  ship,  or  of  a  ship  chartered  for  freight,  to  be 
paid  according  to  the  quantity  of  the  goods,  there  can  be  no  doubt 
that  freight  is  due  for  so  much  as  shall  oe  delivered — the  contract  in 
these  cases  being  distinct,  or  at  least  divisible  in  its  own  nature.  But 
suppose  a  ship  chartered  at  a  specific  sum  for  the  voyage,  without 
relation  to  the  quantity  of  the  goods  (in  which  case  the  contract,  as 
observed  by  Lord  Chancellor  Jaardwidce{x)y  is  more  properly  a  con- 
tract for  the  use  of  the  ship  than  for  tne  conveyance  of  the  mer- 
chandise), should  lose  part  of  her  cargo  hj  a  peril  of  the  sea,  but 
convey  uie  residue  to  the  place  of  destination — m  this  case  1  do  not 
find  any  authority  for  apportioning  the  fireight  And  it  seems  to  have 
been  the  opinion  of  Mahpie  (y)  that  nothing  would  be  due ;  and  the 
case  of  Bright  v.  Cowpery  which  will  be  mentioned  hereafter  (z)y  may 
be  considered  as  an  authority  in  support  of  that  opinion.  But  pro- 
bably, if  the  question  should  arise  again,  the  determination  of  it 
would  depend  upon  the  particular  words  of  the  charter-party ;  for 

(0  Bwlfie  v.Hoadigliani,  Fkffk,  cb.2,p.70.  son,  2  M.  A  8.  814. 

(n)  MonUga  v,  Janverin,  8  Taunt.  442.  (x)  In  tho  cuae  of  Faol  r.  Bin^b,  2  Atk. 

Brisbane,  Knt., «.  Dacrei,  Widow,  Execntriz  621 ;  anU^  ch.  2  of  this  part,  sec.  3,  p.  207. 

of  Admiral  Dacres,  6  Taunt.  143.    Warren  (jf)  lialyno's  Lex  Mercot.  p.  100. 

0.  Sheriff,  5  M.  &  S.  82.  Hamlett  v.  Bichard-  (ir)  Fott,  p.  889. 
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without  a  very  precise  agreement  for  that  purpose,  it  seems  hani  that 
the  owners  shoidd  lose  the  whole  benefit  of  uie  yoyage,  where  the  object 
of  it  has  been  in  part  performed,  and  no  blame  is  impotable  to  them. 

The  apportionment  of  freight  usually  happens  wnen  the  ship,  by 
reason  of  any  disaster,  goes  into  a  port  short  of  the  place  of  destina- 
tion, and  is  unable  to  prosecute  and  complete  the  voyage.  In  this 
case  we  have  already  seen  that  the  master  may,  if  he  wul  and  can  do 
so,  hire  another  ship  to  convey  the  goods,  and  so  entitle  himself 
to  his  whole  freight;  but  if  he  is  unable,  or  if  he  declines  to  do 
this,  and  the  goc^  are  there  received  by  the  merchant,  the  general 
rule  of  the  ancient  Maritime  Law  is,  that  freight  shall  be  paid  accord- 
ing to  the  proportion  of  the  voyage  perfoimed — pro  iwt&  itineris 
peracti{a). 

Some  writers  (b)  have  endeavoured  to  trace  this  rule  to  the  Digest 
of  Justinian^  but  the  passages  referred  to  by  them  do  not  appear  to 
contain  such  a  regulation.  The  rule  however  is,  without  doubt, 
extremely  ancient  It  is  to  be  found  in  the  collection  called  the 
Jihodian  Law8(c\  but  which  collection  is  now  generally  agreed 
to  be  of  a  later  elate  than  the  time  of  Justinian  (d),  and  also  in  the 
Conaolato  del  Mare{e).  The  rule,  as  laid  down  in  the  laws  of 
Oleron  (/),  is  to  the  following  eflFect: — If  a  ship  depart  with  a  cargo 
from  Bordeaux,  or  other  place,  and  it  happens  that  the  ship  is 
disabled,  and  as  much  of  the  cargo  is  saved  as  possible,  the  m^rclumts 
and  master  enter  into  a  great  debate,  and  the  merchants  demand  to 
have  their  goods  of  the  master,  they  may  have  them,  by  paying 
freight  for  so  much  of  the  voyage  as  tne  ship  has  advanced,  rateably, 
and  in  proportion,  if  the  master  pleases ;  but  if  the  master  will,  he 
may  repair  his  ship  if  he  can  do  it  speedily ;  and  if  not,  he  may  hire 
another  ship  to  complete  the  voyage,  and  shaJl  have  his  freight  of  the 
goods,  to  be  reckoned  acoordmg  to  their  proportion  to  the  whole  cargo; 
and  the  goods  shall  pay  the  costs  of  then:  salvage.  The  rule  is  also 
to  be  found  in  Roecu8(g) — who  cites  several  more  ancient  authors  in 
support  of  it — and  all  tne  subsequent  writers  on  Maritime  Law ;  and 
is  adopted  in  most  of  the  foreign  ordinances, '  particularly  in  the 
French  ordinance  (A),  which  dedares  that  ^^  the  master  shall  be 
paid  the  freight  of  goods  saved  from  shipwreck,  if  he  ccmveys  them 
to  the  place  of  destination ;  if  he  cannot  find  a  vessel  to  convey  the 
goods  saved,  he  shall  be  paid  freight  in  proportion  only  to  the  voyage 
performed."  So  ^^  if  the  master  be  obliged  to  repair  his  vessd 
during  the  voyage,  the  merchant  must  wait  or  pay  the  enture  frd^t; 

.   \a)  The  Ordinance  of  Rotterdam  difiers  of  Rhodes  is  the  law  de  Jacta,  quoted  and 

*^  ttus  respect  from  the  general  rule ;  for  it  adopted  in  the  Dig.  14»  2, 1.    See  the  10th 

^^Ws  the  merchant  to  taxe  his  goods,  paying  diapter  of  this  part. 
^  reasonable  portioB  of  the  freight,  in  case  (s)  Per   Loi^   MansfieM,    in    Lnke   «. 

the  slup  may  he  repaired  in  a  short  time. —  Lyde,  2  Burr.  889,  alluding  prohaUy  to 

Art.  147;  2MagenB,  104.  ch.  193. 
(b\  Rooons,  not  81.  (/)  Art.  4;  and  see  Ordfai.  of  Wirimy, 

(c)  Per  Lord  Mansfield  in  Lnke  v,  I^yde,  arts.  16,  37. 
2  Burr.  889.  M  Loc  s  _ 

(d)  Schomberg^  Dissertation   on   these  (A)  Liv.  3,~tit.  3,  Fret,4irtB.  21,  22;  and 


(a)  Loc  sup.  cit. 

(k)  Liv.  3,  Ut  3,  Pret,4fft8.  21,  22;  i 
Coae  de  Com.  art.  303,  as  to  pajyment  to 


laws.    The  only  rule  that  can  be  distinctly      Code  de  Com.  art.  303,  as  to  payment  to  the 
and  authoritativety  traced  to  the  institution      place  of  shipwreck. 


CHAP.  IX.]  Paj/mM  of  Freight.  331 

and  in  case  iiie  ressel  cannot  be  repaired,  the  master  shall  be  obliged 
forthwith  to  hire  another;  and  if  he  cannot  find  one,  he  shall  be  paid 
freight  in  the  proportion  only  of  what  the  voyage  shall  be  ad<- 
yanced''  (t).  These  obligatory  words  are  said  to  mean  only  that  tlie 
master  must  hire  another  ship  if  he  toill  gain  his  whole  freight  (it). 
Bat  in  the  case  of  interdiction  of  commerce  and  retom  of  ^e  ship, 
this  ordinance  prescribes  a  different  role,  which  I  have  before  noticea : 
'^  K  there  happen  a  prohibition  of  commerce  with  the  comitry  to 
which  the  ship  is  sailing,  and  the  master  be  obliged  to  return  with 
his  carffo,  the  outward  freight  alone  shall  be  due  to  the  master, 
althoucn  the  ship  be  freighted  out  and  home"  (I). 

Wi£  reeard  to  capture  and  ransom,  the  author  of  ''  The  Guidon," 
speaking  of  the  case  where  the  goods  only  are  taken  by  pirates  and 
tne  ship  discharged,  and  the  goods  are  afterwards  ransomed,  says, 
that  ^^  if  the  master  will  not  contribute  to  the  ransom,  he  shall  lose 
his  whole  freight ;  bu^  if  he  contributes,  he  shall  be  paid  freight  as 
&r  as  the  place  of  the  capture,  as  well  in  the  case  of  afireightment  by 
charter-party  as  otherwise ;  and  if  he  furnishes  another  ship,  to  relade 
the  gooos,  he  shall  be  paid  his  whole  freight "  (m).  Upon  this  sub- 
ject the  French  ordinance  provides,  '^  that  if  the  ship  and  goods  are 
ransomed,  the  master  shall  be  paid  his  freight  as  far  as  the  place  of 
capture — even  his  whole  freight,  if  he  conveys  the  goods  to  the  place 
of  destination,  he  contributing  to  the  ransom  "  (n).  Although  ransom 
is  now  prohibited  by  the  law  of  England,  vet  this  doctrine  may  apply 
to  the  case  of  capture  and  recapture ;  and,  accordingly,  in  an  action 
brought  by  a  seaman  for  his  wages,  in  the  case  of  a  ship  taken  and 
retaken,  and  which  reached  the  port  of  destination  (o),  Lord  Eldoti, 
before  whom  the  cause  was  tried,  held  that  the  wages  were  payables 
because,  said  his  lordship,  *^the  ship  on  her  arrival  was  eniitied  to 
freight'' (j>). 

Upon  this  subject  of  the  apportionment  of  freight,  Malgne  says. 
If  the  ship  in  her  voyage  become  unable,  without  the  master's 
fault,  or  that  the  master  or  ship  be  arrested  by  some  authority  of 
maj^trates  in  her  way,  the  master  may  either  mend  his  ship  or 
fi^ht  another;  but  in  case  the  merchant  agree  not  thereunto,  then 
the  master  shall  at  least  recover  his  freight,  so  far  as  he  hath  deserved 
it  "(a).  The  same  author  also  mentions  the  following  case: — ^A 
mercnant  took  a  ship  to  freight,  and  put  in  the  master  and  mariners, 
and  victualled  the  ship  at  his  own  expense,  and  by  a  charter-party 
engaged  to  pay  the  owner  for  the  use  of  ship  and  furniture  20^  every 
monm,  at  her  return  into  the  river  TJuimee.  The  merchant  laded 
the  ship  for  the  Strewhte,  and  to  go  fi^m  port  to  port  and  to  several 
places  with  merchanduise;  and  after  about  two  years,  the  ship,  having 
taken  in  a  cargo  at  Barbarjfi  was,  on  her  return  to  London^  cast  away 

(t)  Same  title, art.  11 ;  and  CbdeDe  Cora.  («)  Iav.S,  titS,  Fret,  ait.  19,  and  Code 

art  296.  de  Com.  art.  808. 

ih)  Valin  on  the  article.  (o)  Bergstrom  v.  Mills,  Westminster  Sit. 

0  Same  title,  art.  15,  and  Code  de  Com.  in  Mich.  Term,40Geo.8;  SEap.N.P.C.SG. 

art.  299.  (p)  See  €mte,  sec.  1  of  this  cnaptcr, 

(m)  Ckddon,  ch.  6,  art.  7.  (q)  Malyne,  p.  98. 
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by  a  tempest  near  Dover,  and  the  goods  were  saved.  The  merchant 
refused  to  pay  the  freight,  because  the  ship  did  not  arrive  in  the  river 
Thames,  according  to  the  words  of  the  charter-party.  **  Herein," 
says  the  author,  "  the  owner  was  much  wronged,  for  the  money  is 
due  monthly,  and  the  place  was  named  only  to  signify  the  time  when 
the  money  due  was  to  be  paid ;"  but  he  does  not  inform  us  whether 
the  question  was  ever  brought  before  a  Court  of  Justice,  or  whether 
or  no  the  merchant  finally  paid  any  part  of  the  freight  (r).  His 
opinion,  however,  is  confirmed  by  the  following  case : — 

The  ship  Lord  Duncan  was  let  to  freignt  for  twelve  calendar 
months  certain,  from  the  24th  of  September,  1806,  and  from  thence 
for  such  longer  period,  if  any,  as  the  merchants  should  detain  her ; 
the  ship  to  be  under  their  entire  control,  so  far  as  related  to  all  orders 
for  sailing,  destination,  and  delay.  The  merchants  covenanted  to  pay 
for  the  hire  and  service  of  the  ship  for  the  twelve  months,  and  such 
longer  time  as  they  shoulld  keep  her,  the  freight  and  rate  following — 
viz.,  twenty-four  shillings  per  calendar  month  pfer  ton,  being  1,119/1 12«. 
per  month,  commencing  from  the  before-mentioned  day,  and  ending 
when  the  ship  should  be  returned  to  the  river  Thames,  and  thereby 
the  freighters  be  declared  to  be  discharged;  it  being  understood  that 
they  should  not  be  at  liberty  to  discharge  the  ship  at  any  other  place 
but  within  the  port  of  London ;  the  freight  to  be  paid  in  the  propor- 
tions and  at  the  periods  following — viz.,  two  months  at  the  execution 
of  the  charter-party;  two  months  more  at  the  end  of  six  calendar 
months  from  the  said  24th  of  September;  two  months  more  at  the  end 
of  ten  calendar  months ;  two  months  more  at  the  end  of  fourteen  calendar 
months,  should  the  ship  be  so  long  employed;  and,  in  like  manner, 
two  months  more  at  the  end  of  every  succeeding  two  calendar  months, 
until  the  ship  should  be  discharged,  and  immediately  upon  such  dis^ 
charge  the  balance  to  be  paid.  The  ship  was  taken  into  the  employ 
of  the  merchants,  and  between  ten  and  twelve  months  from  the  said 
24th  of  September  was  destroyed  at  Saint  Domingo  by  an  accidental 
fire.  The  merchants  contended  that  the  right  to  the  portions  of 
freight  depended  upon  the  safety  of  the  ship  at  the  particular  times 
at  which  they  were  made  payable,  so  that  the  loss  of  the  ship  at  the 
time  before-mentioned  confined  the  claim  of  the  owner  to  six  months, 
for  which  period  he  had  been  paid.  But  the  Court  of  King's  Bench 
decided  that  the  times  fixed  for  the  actual  payment  were  to  be  con- 
sidered only  as  postponing  for  the  merchants'  convenience  the  actual 
payment  of  sums  then  due  to  a  future  period,  not  as  creating  a  con- 
tingency whether  they  should  ever  be  paid  at  all ;  and  that  each 
month's  freight  was  earned  and  became  completely  due  at  the  end  of 
each  month,  the  actual  payment  only  being  postponed  («).  The  dis- 
tinctions between  this  case  and  that  of  Smith  v.  Wilson  (which  will 
be  mentioned  hereafter)  {t),  both  as  to  the  terms  of  the  contract  and 
the  subsequent  events,  will  be  obvious  to  the  reader. 


if)  Malyne,  p.  101.  4,  p.  177.   See  alao  Crorierr. SmiUi,  1  .Scott, 

(«)  Hayelock  v,  Qeddes  and  Othorti,  10      N.  R.  888. 
Eak^  555.    See  ante,  ch.  1  of  thLs  part,  sec.  {t)  Sec  the  last  section  of  this  chapter. 
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This  rule  of  the  Maritime  Law^  which  directs  the  payment  of 
freight  according  to  the  portion  of  the  voyage  performed — -pro  raid 
iUneris  peracti — \a  open  to  much  observation  and  to  many  difficulties. 
I  have  been  able  to  collect  upon  it  only  the  following  decisions  of 
English  Courts. 

Lutwidge^  the  owner  of  a  ship  called  the  Whartoriy  of  Whitehaven, 
let  his  ship  by  a  charter-party  to  Archibald  Grey  and  Others,  mer- 
chants at  GUugow,  for  a  voyage  from  Glasgow  to  Maryland  or 
Virginia,  and  back  from  thence  to  Glasgow,  and  was  to  receive  freight 
from  them  for  the  homeward  cargo  only,  at  the  rate  of  %L  \2s.  per  ton 
of  tobacco,  computing  four  hogsiheads  to  the  ton ;  one-half  to  be  paid 
immediately  after  the  ship's  discharge  at  Glasgow,  and  the  other  naif 
within  six  months  after  such  discharge.  The  ship  sailed  to  Virginia, 
and  there  delivered  her  outward  cargo,  and  took  on  board  from  the 
merchants*  factor  a  cargo  of  tobacco,  consisting  of  one  hundred  and 
ninety-nine  hogsheads,  part  of  which  was  their  property ;  the  residue 
belonged  to  other  persons,  and  was  put  on  board  by  the  factor  to 
complete  the  lading,  in  pursuance  of  directions  given  to  him  for  that 
purpose  by  his  principals,  in  case  the  outward  cargo  should  not  enable 
him  to  purchase  a  full  lading  on  their  account  Grey  and  Co.  insured 
their  part  of  the  cargo  with  persons  living  at  Bristol;  the  other  part 
was  not  insured.  On  the  return  homeward  the  ship  was  unfortunately 
cast  away  at  YoughaU,  in  Ireland,  which  is  within  a  very  short 
distance  of  Glasgow,  and  part  of  the  cargo,  to  the  amoimt  of  one 
hundred  and  sixty-three  hogsheads,  was  saved  by  the  assistance  of  the 
officers  of  the  Customs  at  Youghall,  and  deposited  in  the  Custom-house 
there.  Lutwidge,  the  owner,  as  soon  as  ne  knew  of  the  misfortune, 
informed  Grey  and  Co.  of  it,  and  told  them  he  should  provide  another 
ship  to  transport  the  tobacco  which  was  saved.  Grey  and  Co.  aban- 
doned their  part  of  the  cargo  to  their  insurers,  and  endorsed  over  the 
bills  of  lading  to  them.  LtUundge  provided  another  ship  at  Youghall, 
but  the  insurers  took  the  part  of  the  cargo  abandoned  to  them,  and 
conveyed  it  to  Bristol  The  agent  of  the  proprietors  of  the  other  part 
of  the  cargo  was  willing  to  have  laded  it  on  board  the  ship  thus 
provided,  if  the  master  thereof  would  si^  bills  of  lading  to  deliver  it 
at  Glasgow,  in  conformity  with  the  original  charter-party;  but  the 
master  refused  to  give  such  bills  of  lamng,  or  to  oblige  himself  to 
deliver  it  at  Glasgow,  ofifering  only  to  give  receipts  obligmg  himself  to 
deliver  it  in  Great  Britain ;  and  the  agent,  suspecting  tihat  he  meant 
to  take  it  to  Whitehaven,  and  not  to  Glasgow,  refused  to  deliver  it  to 
him  upon  those  terms,  and  sent  it  by  another  vessel  to  Glasgow,  where 
several  hogsheads  were  found  so  much  damaged  that  they  were  not 
entered  at  the  Custom-house,  but  burned  at  the  King's  scales  there. 
Lutwidge  brought  an  action  against  Gfrey  and  Otiiers  for  his  freight, 
according  to  the  charter-party,  in  the  Court  of  Admiralty  in  Scotland. 
On  their  part  it  was  insisted,  that  the  contract  of  affireightment  was 
dissolved  by  the  shipwreck,  and  that  there  remained  only  a  demand  in 
equity  for  freight;  that  the  demand  could  not  be  made  against  them, 
who  had  not  tiunen  the  goods  into  their  possession,  but  must  be  made 
for  part  against  the  insurers  at  Bristol,  and  for  the  residue  agamst  the 
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proprietors  of  that  residue ;  that  this  demand  could  only  be  in  pro- 
portion to  the  value  of  the  goods  sared^  after  deduction  of  salva^  and 
charges ;  and  that,  at  all  events,  it  could  only  be  for  the  proportion  of 
the  voyage  to  YoughaUy  because  the  master  of  the  ship  refused  to  sjsn 
bills  of  lading  and  engage  to  deliver  the  tobacco  at  Qkuaow.  The 
Judge  of  the  Court  of  Admiralty  decreed  that  the  ftdl  fireignt  was  due 
from  Ghrey  and  Co.  for  the  part  of  the  cargo  saved,  but  none  for  the 
part  lost ;  and  that  the  full  height  was  due,  although  the  goods  were 
not  carried  to  Glasgow,  because  Lutwidge  had  another  ship  ready  to 
transport  them  thither,  and  there  was  no  occasion  for  any  new  bills  of 
lading  while  the  former  bills  of  lading  subsisted.  From  this  judgment 
Orey  and  Co.  appealed  to  the  Lords  of  Session  in  Scottandy  who  by 
their  interlocutor  decreed,  "  That  the  contract  of  aflfreightment  was 
dissolved  by  the  total  loss  of  the  ship,  albeit  some  of  the  shipwrecked 
goods  were  saved  out  of  the  shipwreck ;  and  found  that  the  freighters* 
endorsing  the  bills  of  lading  to  the  insurers  did  not  subject  the 
freighters  to  any  freight  for  the  goods  recovered  by  the  insurers,  but 
found  the  merchants  liable  to  the  freight  pro  raid  Uineris  of  such  of 
the  goods  as  were  brought  to  GlasgoWy  notwithstanding  some  of  the 
tobacco  was  found  dsimnified  and  burned  there.**  This  (fecree  or  inter- 
locutor was,  upon  the  petition  of  Luttvidgey  reviewed  by  the  Lords  of 
Session,  but  ^Srmed  by  them.  Hereupon  Lutwidge  appealed  to  the 
highest  tribunal  of  the  country,  the  British  House  of  Lords.  The 
House  of  Lords  reversed  the  decree  or  interlocutor  of  the  Lords  of 
Session  complained  of  by  the  appellant,  and  the  affirmance  of  that 
interlocutor ;  and  declared  **  that  the  respondents,  Cfrey  and  OtherSy 
were  liable  for  the  full  freight  of  such  of  the  goods  as  were  given  up 
to  the  insurers,  and  for  the  freight  pro  raid  itineris  of  sucn  of  the 
goods  as  were  brought  to  OlasgonOy  notwithstanding  some  of  the 
tobacco  was  found  damnified  and  burned  there"  (m). 

The  next  case  on  this  subject  was  decided  in  the  Court  of  King's 
Bench,  and  occurred  soon  after  Lord  Mansfield  presided  in  that  Court 
The  cause  had  been  tried  before  his  lordship  in  the  country,  and  he 
appears  to  have  paid  particular  attention  to  the  decision.  **I  was 
desirous,**  said  his  lordship,  "  to  have  the  point  reserved  for  the 
opinion  of  the  Court,  in  order  to  settle  it  more  deliberately,  solemnly, 
and  notoriously ;  as  it  is  of  so  extensive  a  nature,  and  especially  as  the 
Maritime  Law  is  not  the  law  of  a  particular  country,  but  the  general 
law  of  nations :  non  erit  alia  lex  IwrnCBy  alia  Athenis :  alia  nunc,  alia 
posthac ;  sed  et  apud  omnes  gentes  et  omni  tempore  una  eademque  Ux 
obtinebit^* 

The  facts  of  the  case  were  these : — Lyde  shipped  a  cargo  of  1,501 
quintals  of  fish  at  Newfoundlandy  on  board  the  snip  Sarahy  belonging 
to  Luke  and  OtherSy  to  be  carried  to  Lisbon :  the  wreight  was  to  be  at 
the  rate  of  two  shillings  per  quintal.    The  price  of  the  cargo  at  New^ 

(«)  Lutwidge  and  Another  v.  Grey  and  jnd^entofthe  House  of  Lords  will  be  found 

Others,  determined  in  the  House  of  Lords,  in  &e  printed  Joumab  of  iJie  yen,  p.  866. 

February  23, 1788.    The  aooount  here  given  The  case  is  cited  in  the  cmb  of  Luke  o.Lgrdfl^ 

is  taken  from  the  printed  cases  delivered  by  both  at  the  bar,  and  by  Lord  Mansfield,  who 

both  partiei  to  the  House  of  Lords.    The  was  one  of  the  counsel  for  the  appeUants. 


CHAP.  tL]  Payment  of  fVeighL  386 

foundUmd  was  Uh  skUUngB  and  summcs  per  quintaL    Luke  and  Other$ 
also  had  on  board  a  quantity  of  fistiy  their  own  properly.     The  ship 
set  sail  on  the  27th  of  Novmnberf  1756)  and  haying  proceeded  seventeen 
da^  on  h^  yojage^  was  taken^  on  the  14th  of  DeeembeTf  by  a  French 
ship^  within  four  days'  sail  of  Liebon^  but  retaken  on  the  17th  of 
December  by  an  .f^MsA  priyateer^  and  brought,  on  the  29th,  into  the 
port  of  Biddeford,  in  JJevonehire.      The  French  ship  took  out  the 
master  and  all  the  crew,  except  one  man  and  a  boy.    I^de  took  his  goods 
of  the  recaptors  and  paid^t^  shillings  per  quintal  salyage,  the  yalue  of 
the  fish  being  then  estimated  at  ten  shUkngs  per  quintal.     The  fish 
could  not  be  sddat  all  Bi  Biddeford^  nor  at  any  other  port  in  England^ 
for  more  than  ten  shillings  per  quintal,  clear  of  charges  and  expense ; 
and  it  was  supposed  by  eyery  person  that  the  fish  would  be  disposed 
of  to  the  greatest  Adyantage  at  Bilboa,  in  Spain,  to  which  place  Lyde 
sent  it  wimout  delay ;  but  it  fetched  there  (mly  Jive  shillings  and  suc^ 
pence  per  quintal,  clear  of  fraght  and  expenses,  oeing  little  more  than 
one^tmrd  of  the  prime  cost  aim  salyage.     The  freight  from  Biddeford 
to  Lisbon  was  higher  than  from  Newfoundland  to  Lisbon*     The  owners, 
Like  and  Others,  abandoned  the  ship  to  their  insurers,  and  never  offered 
to  conyey  the  goods  to  Lisbon,  nor  were  ever  requiredto  do  so  by  Lyde, 
the  mer^ant     In  an  action  brought  by  the  owners,  Luke  and  Others, 
for  freight,  the  Gonrt  decided  that  they  should  recoyer  freight  as  for 
half  the  quantity  of  the  cargo  shipped,  considering  the  other  half  to 
be  absolutely  lost  by  the  expense  of  salyage,  and  in  the  proportion  of 
seventeen  days,  during  which  the  ship  had  proceeded  on  the  yoya^e,  to 
twenty-one  days,  withm  whidi  the  yoyngd  would  haye  been  completed 
if  the  capture  had  not  happened — that  is,  60^  14s.,  being  -^  ot  752., 
the  half  of  1502.    And  Lord  Mansfield  said,  ^'If  a  freignted  ship 
becomes  accidentally  disabled  on  its  yoyage,  without  the  fault  of  tlie 
master,  the  master  has  his  option  of  two  things — either  to  refit  it  (if 
that  can  be  done  within  conyenient  time),  or  to  hire  another  ship  to 
carry  the  goods  to  the  port  of  deliyery.    If  the  merchant  disagree  to 
this,  and  will  not  let  him  do  so,  the  master  wnll  be  entitled  to  the 
whole  freight  of  the  fyUl  yoyage ;  and  so  it  was  determined  in  the 
House  of  Lords,  in  the  case  of  Lutwidge  and  How  y.  Orey  et  aL    As 
to  the-  yalue  of  the  goods,  it  is  nothing  to  the  master  of  the  ship 
whether  the  goods  are  spoiled  or  not,  proyided  the  freighter  takes 
them ;  it  is  enough  if  the  master  has  earned  them,  for  by  doing  so  he 
has  earned  his  freight,  and  the  merchant  shall  be  obliged  to  take  all 
that  are  sayed,  or  none ;  he  shall  not  take  some  and  abandon  the  rest, 
and   so  pick  and  choose  what  he  likes,  taking  that  which  is  not 
dami^ed,  and  leaying  that  which  is  spoiled  or  damaged.     If   he 
abancfon  all,  he  is  excused  freight ;  and  he  may  abandon  aU,  though 
they  are  not  all  lost    (Pcall  the  freighter  the  merchant,  and  iJlie  other 
the  master,  for  the  clearer  distinction.)    Now,  here  is  a  capture  without 
any  fault  of  the  master,  and  then  a  recapture ;  the  merchant  does  not 
abandon,  but  takes  the  goods,  and  does  not  require  the  master  to  carry 
them  to  Lisbon,  the  port  of  delivery.     Indeed,  the  master  could  not 
carry  them  in  the  same  ship,  for  it  was  disabled,  and  was  itself  aban- 
doned to  the  insurers  of  it ;  and  he  could  not  desire  to  find  another. 
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because  the  freight  was  higher  from  Biddeford  to  Lisbon  than  from 
Newfoundland  to  Lisbon.  There  can  be  no  doubt  but  that  swm 
freight  is  due ;  for  the  goods  were  not  abandoned  by  the  freighter>  but 
received  by  him  of  the  recaptor.  The  question  will  be,  what  freight? 
The  answer  is,  a  rateable  freight — ue.^  pro  ratd  itineris. 

*^  If  Uie  master  has  his  election  to  provide  another  ship  to  carry  the 
goods  to  the  port  of  delivery,  and  the  merchant  does  not  even  aesire 
liim  to  do  so,  the  master  is  still  entitled  to  a  proportion,  pro  raid,  of 
the  former  part  of  the  voyage.  I  take  the  proportion  of  the  salvage 
here  to  be  naif  of  the  whole  cargo  upon  the  state  of  the  case  as  here 
agreed  upon.  And  it  is  reascmable  that  the  half  here  paid  to  the 
recaptor  should  be  considered  as  lost ;  for  the  recaptor  was  not  obliged 
to  agree  to  a  valuation,  but  he  might  have  had  the  goods  actually  sold, 
if  he  had  so  pleased,  and  taken  half  the  produce,  and  therefore  the 
lialf  of  them  are  as  much  lost  as  if  they  remained  in  the  enem/s 
hands :  so  that  half  of  the  goods  must  be  considered  as  lost,  and  lialf  as 
saved.  Here  the  master  had  come  seventeen  days  of  his  voyage,  and 
was  within  four  days  of  the  destined  port  when  the  accident  hiq>pened ; 
therefore  he  ought  to  be  paid  his  frill  freight  for  -^l  parts  of  the  frill 
voyage  for  that  half  of  the  cargo  which  was  saved.  -  His  lordship 
then  proceeds  to  cite  most  of  the  authorities  that  I  have  already  quoted 
on  this  subject,  and  concludes  thus :  ^'  It  is  quite  immaterial  what  the 
merchant  made  of  the  goods  afterwards,  for  the  master  had  nothing  at 
all  to  do  with  the  goodness  or  badness  of  the  market ;  nor  indeed  can 
that  be  properly  known  till  after  the  freight  is  paid,  for  the  master  is 
not  bound  to  deliver  the  goods  till  after  he  is  paid  his  freight.  No 
sort  of  notice  was  taken  of  that  matter  in  the  case  of  Luiwidge  and 
How  V.  Greyy  in  the  House  of  Lords ;  and  yet  there  the  tobacco  was 
damaged  very  greatly,  even  so  much  that  a  great  part  of  it  was  burnt 
at  the  scales  at  Glasgow^ (ai). 

In  a  subsequent  case,  a  ship  sailed  with  goods  frt>m  Nevis  for  Bristoly 
but.  on  the  voyage  was  taken  and  carried  into  France  and  condemned 
there.  On  appeal,  the  sentence'  of  condemnation  was  reversed,  and 
restitution  awarded,  but  before  that  time  the  ship  and  cargo  were  sold. 
The  merchants  received  the  price  of  the  goods,  and  paid  freight  to  the 
master  pro  ratd  itineris ;  and  liaving  caused  die  goods  to  be  insured 
before  the  commencement  of  the  voyage,  brought  an  action  against  the 
insurers  to  recover  from  them  the  freight  so  paid  to  the  master.  The 
Court  held,  tliat  this  payment  could  not  De  recovered  upon  this 
insurance.  But  Lord  Mansfield  said,  ^^  As  between  the  owners  of  the 
ship  and  cargo,  in  case  of  a  total  loss,  no  freight  is  due ;  but  as 
between  them,  no  loss  is  total  where  part  of  the  property  is  saved,  and 
the  merchant  takes  it  to  his  own  use.  In  this  case  the  value  of  the 
goods  was  restored  in  money,  which  is  the  same  as  the  goods,  and 
therefore  freight  was  certainly  due  pro  ratd  itineris^  (t/). 

So  whete  a  ship  under  a  neutral  fla^,  and  with  neutral  papers, 
was  in  time  of  war  driven  into  a  British  port  by  stress  of  weather. 


s 


x)  Luke  and  Another  v,  Lyde,  2  Borr.  882,  and  1  Black.  Rep.  190. 
BaUlie  V.  MoodigUani,  Park,  ch.  %  p.  70. 
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and  seized  togother  with  the  cargo,  and  libdled  in  the  Court  of 
Admiralty  for  condemnation,  on  account  of  varions  circumstances, 
which  led  to  a  suspicion  that  both  ship  and  cargo  were  the  real  pro- 
perty of  the  enemy ;  and  the  neutrality  of  the  cargo  being  proved 
before  proof  of  the  neutrality  of  the  ship  arrived,  the  cargo  was 
restored  during  the  detention  of  the  ship,  and  part  thereof  was  sent 
in  other  vessels  to  the  place  of  destination,  and  the  residue  conveyed 
to  London ;  Lord  Stowdl,  after  having  decreed  the  restoration  of  the 
ship,  decreed  also  that  the  merchants  should  pay  freight  for  their 
goods  for  the  pn^rtion  of  the  voyage  performed  {z)» 

On  the  other  hand,  in  the-  case  of  a  Swedish  ship,  which  being 
chartered  to  go  from  Hymauth  to  Radstow  (a  v^  small  distance), 
there  to  take  a  cargo  of  pilchards  for  Venicey  sailed  to  Radstouf,  and 
took  in  the  carm>,  and  proceeded  a  few  days  on  the  voyaoe ;  but, 
meetii^  with  bad  weather  and  becoming  leaky,  returned  to  Falmouth, 
and  was  there  stopped  by  an  embargo  imposed  on  the  vessels  of  Sweden, 
in  consequence  wnereof  the  cai^  was  tak^i  out  and  restored  to  the 
merchants,  who  were  British  sumects ;  the  learned  Judce  of  the  Court 
of  Admiralty  decreed  no  freight  was  due,  but  held,  that ,  if  any 
expenses  had  been  incurred  by  Uie  ship  on  account  of  ^e  cargo,  they 
must  be  paid  (a).  * 

Neillier  of  the  authors  by  whom  the  preceding  case  of  Luke  v.  Lyde 
is  reported,  have  mentioned  the  form  of  action  adopted  b^  the 
plaintiff  Lvke  to  enforce  his  demand.  In  a  case  since  decided  m  the 
Court  of  King's  Bench,  it  was  understood  to  have  been  an  action  for 
freight  for  the  carriage  of  goods  generally,  and  not  an  action  founded 
on  Sie  original  contract  for  the  conveyance  of  the  goods  from  New^ 
foundland  to  Lisbon.  And  so  it  really  was  (6).  The  case  to  which  I 
at  present  allude  is  that  <rf  Cook  v.  Jennings  (c),  whidi  was  an  action 
of  covenant  on  a  charter^rty  of  afireightment,  dated  2nd  of  August, 
1796,  by  which  the  plamtiff  let  his  ship,  the  Resolution y  to  the 
defendant,  to  freight  from  Liverpool  to  Wyburgh,  and  back  to  Liver-' 
pool,  and  agreed  that  the  master  should  take  on  board  a  cargo  of 
salt  for  Wyourghy  and  after  delivering  the  same  there,  should  tske 
on  board  a  cargo  of  deals ;  in  consideration  of  which  the  defendant 
agreed  to  pay  to  the  plaintiff,  "  in  ftJl  for  the  freight  and  hire  of 
the  ship  for  tne  said  voyage,  at  and  after  the  rate  of  72.  per  standard 
hundrra  for  deals  delivered  at  Liverpool,  &c.,  the  freight  to  be  paid 
one-fourth  in  cash  at  her  arrival,  and  the  renuunder  by  an  acceptance 
on  London  at  four  months'  date."  The  plaintiff  in  support  of  his 
action  alleged  that  the  ship,  after  carrying  the  cargo  of  salt  to  Wyburah, 
took  on  board  there  a  cargo  of  deals,  &c.,  and  proceeded  on  her 
voyage  for  and  towwrds  Liverpool,  &c ;  and  whilst  the  ship  was  so 

(«)  The  CopenfaageiiyMeDiiig,  1  Bob.  Ad.  ship  bj  tea,  without  mentkming  from  or  to 

».  289.  what  phu:e. 

(a)  The  Isabella,  Jaoobina,  Sovergren,  4  (c)  Cook  v.  Jennings,  7  Term  Kep.  K.  B. 

Bob.  Ad.  Bep.  77.  881.    The  cam  came  before  the  Court  on  a 

(6)  1  have  examined  the  record,  and  find  demarrer  to  the  plea,  which  alleged  that  no 

ittobeso.  The  issue  is  of  Trinity  term,  32  &  part  of  the  deals  was  delivered  at  Liverpool 

83  Geo.  2,  B(^.  879.    The  declaration  is  for  according  to  the  charter-party, 
the  freight  of  goods  carried  in  the  phuntiff*! 
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proceeding,  and  after  she  had  performed  a  ^reat  part  of  her  jyoyage, 
but  before  her  arriyal  at  Liverpool^  the  ship  was,  by  the  force  ioA 
violence  of  the  wind  and  waves,  wrecked  and  cast  upon  the  shore, 
and  thereby  became  incapable  of  proceeding  any  further  on  the  voyage, 
by  reason  whereof  it  became  necessary  to  put  the  caj^o  of  deals  on 
shore  for  the  preservation  thereof,  ^^  which  said  car^  so  unladed  the 
defendant  accepted  and  received  into  his  hands  and  possessicHi,  and 
sold  and  disposed  of  the  same  to  his  own  use,  whereby  he  became 
liable  to  pay  to  the  plaintiff  a  proportionable  part  of  the  said  freight 
and  hire  of  the  ship  for  the  carriage  of  the  said  cargo  of  deals,  for 
such  part  of  the  voyage  from  Wyburgh  to  Liverpool  as  the  ship  per- 
formed;" which  proportionable  part  amounted  to  the  sum  of  800L; 
and  for  the  recovery  of  that  sum  the  action  was  brought 

These  facts  were  admitted  to  be  true,  and  it  was  admitted  that  no 
part  of  the  cargo  was  conveyed  to  Liverpool  The  plldntiff  did  not 
pretend  that  he  had  offered  to  convey  the  deals  thitner,  nor  did  the 
defendant  assert  that  he  had  required  him  to  do  so.  The  Court  of 
King's  Bench  decided  that  the  plaintiff  could  recover  nothing  in  the 
present  action.  Lord  Kenyon  said,  ^^  We  are  called  upon  to  decide, 
in  this  action,  according  to  the  rules  of  law,  on  a  contract  between 
these  parties,  which  was  made  in  tUb  most  solemn  manner  by  a  deed 
under  seal ;  though,  indeed,  I  do  not  know  that  it  would  have  made 
any  difference  if  the  question  had  arisen  on  a  precise  formal  contract 
not  under  seal  By  the  terms  of  this  agreement  the  defendant 
engaged  to  pay  so  much  on  delivery  of  the  goods  at  Liverpool^  (uie- 
fourth  in  cash  on  her  arrival,  and  the  remainder  by  an  acceptance  at 
four  months.  But  the  goods  never  arrived:  then  at  what  time  were 
those  bills  to  be  dated  ?  We  do  not  sit  here  to  make,  but  to  enforce 
contracts ;  and  the  question  put  to  us  is,  Whether  the  fright  is  to  be 

Eaid  under  this  contract,  though  the  ship  never  arrived,  but  was  lost 
efore  her  arrival  at  Liverpool^  Upon  which  I  cannot  bring  my 
mind  to  doubt  The  case  of  Lvke  v.  Lyde  is  very  distinguishable 
from  the  present,  that  being  the  case  of  a  genial  assumpsit  for  the 
freight  of  goods,  in  which  Lord  Mansfield  states  the  Manne  Law  on 
this  subject  But  what  has  the  case  of  an  implied  contract  to  do 
with  an  express  contract  ?  Lord  Coke  says,  '  ewpreesum  facit  oeseare 
taciturn  J  Here  the  parties  are  bound  by  a  precise  agreement  Then 
it  is  suggested,  that  we  ought  not  to  give  effect  to  this  contract, 
because  it  is  unreasonable;  but  we  are  to  decide  according  to  the 
contract  of  the  parties ;  and  the  law  says,  tliat  if  A.  covenant  to 
enfeoff  B.y  A.  is  not  released  from  his  covenant,  though  J5.  will  not 
accept  livery  of  seisin,  unless  the  act  be  frustrated  by  the  act  of  the 
covenantee.  It  is  not  necessary  now  to  determine  wh^er  or  not 
the  plaintiff  might  not  have  brought  an  action  of  assumpsit;  it  will 
be  time  enough  to  decide  that  case  whenever  the  question  arises*  But 
here  the  question  is.  Whether  or  not  he  can  enforce  payment  of  the 
money  under  this  contract,  not  having  carried  the  goods  to  Liverpooly 
and  the  defendant  having  only  undertaken  to  pay  on  their  deUvery  at 
Liverpool?  In  answer  to  this  action  the  defendant  has  aright  to  say, 
Non  hcec  infosdera  veni,^^ 
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The  other  Judges  concurred  in  the  same  opinioiL  Mr.  Justice 
GrtOM  cited  the  case  of  Bright  r.  Coufper  as  a  dii^t  authorit7  against 
the  plaintiff. 

Mr.  Justice  Lawrence  said :  '^  I  agree  with  the  phiniiff^s  counsel, 
that  whether  the  contract  be  by  parol  or  under  seal,  the  operation  of 
the  law  on  it  is  equallj  the  same.  Wlien  a  ship  is  driven  on  shore, 
it  is  the  duty  of  the  master  either  to  repair  his  ship,  or  to  procure 
g/hother;  and  having  performed  the  voyaae,  he  ie  then  entitled  to  his 
freight;  but  he  ie  not  entitled  to  the  whole  freight,  unleae  he  perform 
the  whole  voyage,  exc^t  in  cases  where  the  owner  of  the  goods  pre- 
vents him ;  nor  is  he  entitled  pro  rat&  unless  under  a  new  agreement. 
Perhaps  ^e  subsequent  receipt  of  these  coods  by  the  defendant 
might  nare  been  evidence  of  a  new  contract  between  the  parties ;  but 
here  the  plaintiff  has  resorted  to  the  orimnal  agreement,  under  which 
the  defendant  only  engaged  to  pay  in  we  event  of  the  ship's  arrival 
at  lAverpooL  That  event  has  not  happened,  and  therefore  the  plaintiff 
cannot  recover  in  this  form  of  action.  I  presume  the  learned  Judge,  in 
thus  speaking  of  the  duty*  of  the  master,  must  be  understood  to  have  ex- 
pressed himself  with  a  view  to  the  master's  claim  of  his  whole  freight 

The  next  case  upon  this  subject  was  an  action  brought  for  the 
recovery  of  freight  or  passage  money  against  a  person  who  had  em- 
barked with  his  fiunily  and  lu^gaffe  m  a  ship  bound  from  Demerara 
to  Flushing,  at  a  stipulated  pnce  for  the  voyage.  The  ship  was  taken 
by  a  British  cruiser  at  the  entrance  of  the  Qiannel,  and  was  brought 
into  Phmouth,  and  libelled  in  the  Court  of  Ackniralty  as  pnse. 
Hie  defendant  and  his  family  were  set  at  liber^  at  Ffynumth,  and 
the  luggage  restored.  The  case  of  Luke  v.  Lvae  was  cited  in  sup- 
port (nihe  master's  claim.  The  action  was  brought  pending  the 
proceedings  in  the  Court  of  Admiralty,  and  upon  that  ^ound  was 
decided  against  the  master,  because  possibly  the  Court  of  Admiralty 
might  order  the  defendant  to  pay  to  the  captors ;  but  the  observa- 
tions made  by  Mr.  Justice  Le  Blanc  upon  the  subject  now  under 
consideration  deserve  great  attention.  ^^  It  is  not  necessary,"  said  the 
learned  Judge,  ^'to  give  any  opinion  upon  the  case  of  LtJke  t.  Lyde  ; 
Ibr,  as  this  case  now  stands,  the  plaintin  cannot  at  any  rate  recover  in 
this  action.  Supposing  this  were  a  case  for  the  freight  of  goods  only, 
which  had  been  stopped  in  the  course  of  their  yoya^e,  ana  carried  to 
another  place,  then,  by  assimilating  it  to  the  case  of  Luke  v.  Lyde,  the 
plaintiff  contends  that  he  is  entitlra  to  recover  vro  ratd  for  the  freight, 
not  on  the  ground  of  the  original  contract,  out  by  reference  to  the 
Marine  Law,  on  which  the  Courts  have  shaped  a  course  to  recover  for 
a  benefit  to  the  defendant,  which  made  part  of  the  original  contract 
That  was  the  footing  on  which  the  case  of  LiJce  y.  Lyde  was  put — ^that 
though  the  master  could  not  recover  on  the  original  contract,  which 
was  not  performed,  yet  that  he  might  recover  on  an  implied  assumpsit 
for  a  benefit  already  conferred  on  the  defendant ;  which  in  that  case 
was  implied  from  the  acceptance  of  the  goods  by  the  defendant  at  the 
port  into  which  they  were  carried"  (d). 

(d)  MuUoy  9.  Backer,  Q  Ssst,  9Vd. 

z  2 
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The  case  of  BrigJU  v.  Cowper  (e\  cited  by  Mr.  Justice  Grosey 
happened  in  the  time  of  James  the  Firsts  at  a  period  when  mercantile 
causes  or  contracts  had  very  seldom  occupied  tne  attention  of  English 
Courts  of  Justice.  The  report  of  it  is  in  the  following  words :  "  Acticm 
of  covenant  brought  upon  a  covenant  made  by  the  merchant  with  a 
master  of  a  ship,  videlicety  that  if  he  would  bring  his  fright  to  such 
a  port,  then  he  would  pay  him  such  a  sum,  and  shows  that  part  of 
the  goods  were  taken  away  by  pirates,  and  that  the  reddue  of  the 
goods  were  brought  to  the  place  appointed,  and  there  unladed,  and 
that  the  merchant  hath  not  paid,  and  so  the  covenant  broken ;  and 
the  question  was,  Whether  the  merchant  should  pay  the  money  agreed 
for,smce  all  the  merchandises  were  not  brought  to  the  place  appointed? 
fiuid  the  Court  was  of  opinion,  that  he  ought  not  to  pay  the  m<Miey, 
because  the  agreement  was  not  by  him  performed."  Upon  reading 
this  report,  it  is  not  quite  clear  what  was  the  real  question  before  the 
Court ;  but  it  seems  that  the  plaintiff  claimed  his  whole  frd^ht,  to 
which  it  might  very  properly  be  decided  that  he  was  not  entiued,  as 
he  had  not  performea  the  whole  contract  If  he  claimed  a  part  (mly 
of  the  freight,  and  was  held  by  the  Court  not  to  be  entitled  to  anything, 
it  may  be,  that  by  the  particular  terms  of  the  contract,  the  payment  of 
freight  was  made  to  depend  upon  the  delivery  of  the  entire  carga  MolUn/y 
immediately  after  the  citation  of  this  case,  adds  the  following  observa- 
tion :  **  But  by  the  Civil  Law  this  is  vis  major,  or  cdstis  forttdiusy  there 
being  no  default  in  the  master  or  his  mariners,  and  the  same  is  a 
danger  or  peril  of  the  sea,  which,  if  not  in  naval  agreements  expressed, 
yet  IS  naturally  implied;  for  most  certain  had  those  goods  which  the 
pirates  carriea  away  in  stress  of  weather,  navis  levandce  eausa,  been 
thrown  overboard,  the  same  would  not  have  made  a  disability  as  to 
the  receipt  of  the  sum  agreed  on:  for,  by  both  the  Common  Law  and 
the  Law  Marine,  the  act  of  Gk)d,  or  that  of  an  enemy,  shall  no  ways 
work  a  wrong  in  actions  private ''(/). 

Upon  a  review  of  these  cases,  it  will  appear  that,  considering  the 
subject  with  regard  to  the  proceedings  in  the  Courts  of  Common  Law 
of  England,  the  right  to  freight  pro  rat&  itineris  must  arise  out  of  some 
new  contract  between  the  master  and  the  merchant,  eitJier  expressly  made 
by  them,  or  to  be  inferred  from  their  conduct.  The  right  cannot  possibly 
exist  when  the  original  contract  has  been  performed,  for  then  the 
master  has  another  and  more  beneficial  claim.  Where  an  inference 
is  to  bo  drawn  from  the  conduct  of  the  parties,  the  rule  of  the 
Maritime  Law  will  probably  have  great  weignt  But  admitting  this, 
still  its  true  import  and  meaning  may  be  questionable. 

In  the  case  of  Luke  v.  Lyde,  it  appears  to  have  been  adopted  by 
Lord  Mansfield  ad  Uteram ;  to  have  been  treated  rather  as  a  positive 
rule,  laid  down  to  prevent  questions  and  discussions,  than  as  a 
general  principle  of  jurisprudence,  to  be  moulded  and  modified 
according  to  the  circumstances  of  each  particular  case  that  may  fall 

W  lBrowiilow,21.  raid  freight,  but  as  the  dedaon   tamed 

(/)  MoUoy,  book  2,  ch.  4»  sec.  7.    There  wholly  on  the  oonstruction  of  a  particahu' 

Is  a  case  in  2  Mo.  897,  and  8  Taunt.  354,  in  agreement,  it  has  not  been  noticed  in  this 

which  a  question  was  raised  reipecting  pro  Treatise. 
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within  its  operation.  For  it  is  obvions  that  the  rule  was  there  con- 
sidered by  his  lordship  a  rule  of  space  or  time,  and  that  the 
portion  of  the  voyage  performed  was,  in'  his  judgment,  the  portion  of 
sea  that  the  ship  had  traversed,  or  the  portion  of  time  that  nad  been 
expended  in  the  voyage,  compared  with  what  might  be  required  for 
its  completion*  Perhaps  the  measure  of  time  was  considered  to 
furnish  the  measure  of  space,  as  distance  is  sometimes  computed  by 
the  number  of  days'  journey .  But  it  is  obvious  that  such  a  mode  of 
computation  is  very  imperfect  in  its  application  to  a  journey  by  sea, 
in  which  the  advance  depends  so  much  upon  the  state  of  the 
elements.  It  is  obvious  also,  that,  considered  with  reference  to  the 
interests  of  the  merchant,  the  measure  of  time  or  space  cannot 
reasonably  be  admitted  as  a  general  rule ;  for  if  a  ship  arrive  within 
one  day's  sail  of  the  place  of  destination,  and  be  driven  or  carried 
back  m)m  thence  to  the  place  of  lading,  the  merchant  cannot  possibly 
be  benefited  by  this  inefiectual  advance.  If  the  ship  put  into  a  port 
short  of  the  place  of  destination,  the  benefit  of  the  merchant  must 
depend  upon  manv  contingencies — upon  the  opportunity  of  sale  there, 
and  the  means  of  further  transport  In  the  case  of  Lnke  v.  Lyde, 
the  carriage  of  goods  from  the  port  to  which  the  ship  was  taken  to 
the  place  of  destination  was  higher  than  from  the  port  of  lading  to 
that  place*  The  rule  was  manifestly  considered  as  applicable  to  the 
labour  bestowed  by  the  master,  and  not  to  the  benefit  received  by 
the  merchant;  to  the  service  performed,  and  not  to  the  advantage 
derived  from  its  performance.  Whether  the  rule,  so  interpreted,  be 
conformable  to  tne  principles  of  justice  and  equity,  may  well  be 
questioned*  The  meaning  and  interpretation  of  the  rule  became  the 
subject  of  discussion  in  the  Court  of  King's  Bench  in  a  more  recent 
case,  which  I  shall  now  mention,  but  under  circumstances  which  did 
not  lead  to  a  decision  on  this  point* 

The  ship  Young  Nicholas  was  chartered  for  a  voyage  from  Falmouth 
to  Honduras,  to  fetch  a  cargo  of  mahogany  and  other  wood  from 
thence  to  London ;  the  freight  to  be  calculated  upon  the  quantity  of 
wood,  and  to  be  paid  one-third  upon  a  right  and  true  delivery  of  the 
cargo,  and  two-thirds  by  a  bill  at  three  months'  date  from  such 
delivery.  The  adventure  proved  highly  unfortunate.  The  ship  took 
in  her  cargo,  but  encountered  a  storm,  which  compelled  her  to  put 
into  Savannah,  in  Georgia,  to  repair,  and  a  part  of  her  cargo  was 
there  sold  to  defray  the  expense.  She  sailed  again  from  Savannah, 
but  was  taken  by  a  French  privateer,  and  carried  towards  Guadaloupe. 
She  was  re-taken  near  that  island  by  a  British  sloop  of  war^  and  sent 
to  SL  KitCs,  and  was  tfiere  driven  on  shore  by  a  hurricane,  and 
wrecked.  The  remainder  of  the  cargo  was  saved,  and  was  afterwards 
sold  at  the  instance  of  the  master,  without  communication  with  the 
merchant,  and  the  proceeds  were  remitted  to  the  owner  of  the  ship. 
The  merchant  sued  the  owner  for  the  recovery  of  this  money :  the 
owner  insisted  that  he  was  entitled  to  retain  the  whole  or  some  part 
in  respect  of  freight.  The  master  had  acted  to  the  best  of  his  judg- 
ment, but  the  sale  was  held  unwarrantable  (jr).     The  form  of  the 

ijg)  See  (Mte,  port  1,  ch.  1,  sec.  2,  pp.  5 — IB,  und  part  4,  cb.  5,  p.  ^74. 
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action  was  such  as  to  admit  of  the  owner's  claim,  if  it  could  be 
substantiated;  and  in  argument  before  the  Court,  it  was  questioned 
whether  any  freight  was  payable  in  respect  of  the  goods  sold  at  St 
KiWs ;  and  if  any,  then  wnether  such  freight  were  to  be  calculated 
on  the  portion  of  the  voyage  performed  in  point  of  time  or  distance, 
or  only  on  the  proportionate  diminution  of  expense  between  the  rate 
of  freight  from  St  Kitfs  to  London^  and  from  Honduras  to  London; 
and  whether  the  freight  should  be  allowed  on  the  quantity  of  goods 
sold,  or  in  the  proportion  which  the  clear  produce  of  the  sale  bore 
either  to  the  prime  cost  or  to  the  value  in  London.  But  the  Court 
being  of  opinion  that  the  owner  was  not  entitled  in  this  case  to  any 
freignt  pro  rat&y  the  question  as  to  the  mode  of  computation  remainea 
un(^ided.  The  distinction  between  one  of  the  principal  facts  of 
this  case  and  of  the  case  of  BaiUie  v.  Moudiglianiy  which  I  have 
before  mentioned,  is  obvious  (A).  Jn  this  case,  the  sale  of  the  goods 
took  place  at  the  unauthorized  instance  of  the  master  of  the  ship ;  in 
the  other,  it  took  place  under  the  authority  of  a  Court  of  Prize,  by 
whose  acts  the  final  transport  of  the  goods  to  the  place  of  destination 
had  been  prevented.  And  in  delivennfl"  the  judgment  of  the  Court 
in  the  present  case.  Lord  Ellenborouah,  mer  commenting  very  forcibly 
on  this  distinction,  proceeded  as  follows: — ^**The  pnnciples  which 
appear  to  govern  the  present  action  are  these:  the  shipowners 
undertake  mat  they  will  carry  the  goods  to  the  place  of  destination, 
unless  prevented  by  the  dangers  of  the  seas,  or  other  unavoidable 
casualties;  and  the  freighter  undertakes  that  if  the  goods  be 
delivered  at  the  place  of  their  destination,  he  will  pay  the  stipulated 
freight ;  but  it  was  only  in  that  event — viz.,  of  their  delivery  at  the 

{lace  of  destination — ^that  he,  the  freighter,  engages  to  pay  anything, 
f  the  ship  be  disabled  from  completmg  her  voyage,  the  shipowner 
may  still  entitle  himself  to  the  whole  freight,  by  forwardmg  the 
goods  by  some  other  means  to  the  place  of  destination ;  but  he  has 
no  right  to  any  freight  if  they  be  not  so  forwarded,  unless  the 
forwarding  of  tnem  be  dispensed  with,  or  unless  there  be  some  new 
bargain  upon  this  subject  (t).  If  the  shipowner  will  not  forward 
them,  the  freighter  is  entitled  to  them  without  paying  anything. 
One  party,  therefore,  if  he  forward  them,  or  be  prevented  or  dis- 
charged trom  so  doing,  is  entitled  to  his  whole  freight;  and  the 
other,  if  there  be  a  rerasal  to  forward  them,  is  entitled  to  have  them 
without  paying  any  freight  at  all.  The  general  property  in  the 
goods  is  m  the  freighter ;  the  shipowner  has  no  right  to  withhold  the 
possession*  from  him,  imless  he  has  either  earned  his  freight  or  is 
going  on  to  earn  it  If  no  freight  be  earned,  and  he  decline  pro- 
ceeding to  earn  any,  the  freighter  nas  a  right  to  the  possession.  The 
captains  conduct  in  obtainmg  an  order  for  selling  the  goods,  and 
selling  them  accordingly,  which  was  unnecessary,  and  which  disabled 

(h)  See  anie,  p.  337.  knowledge  of  the  shipper  or  the  own^,  it 

(f)  See  the  case  of  Vlierboom  v.  Chapman,  was  held  that  no  such  bargain  eonld  be  pre- 

18  M.  ft  W.  280,  in  which  goods  having  been  tuned,  the  master  hyaving  no  ttothority  to 

of  necessity  sold  by  the  master  at  an  inter-  enter  into  one. 

mediate  port,  bond  flde,  bnt  without  the 
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him  from  forwarding  the  goods^  was  in  effect  declining  to  proceed  to 
earn  any  freight,  and  therefore  entitled  the  plaintiff  to  me  entire 
produce  of  his  goods,  without  any  allowance  for  freight  ^{k\ 

In  this  case  of  Hunter  v.  Prinsep,  it  will  be  observed,  tnat  the  act 
of  the  master  had  deprived  the  merchant  of  his  election  to  accept  the 
mods  at  the  place  of  the  disaster,  or  require  them  to  be  carried  to 
file  port  of  destination,  and  that  there  was  nothing  in  the  conduct  of 
the  merchant  from  which  a  new  contract  could  be  inferred.  In  the 
case  which  I  am  now  about  to  mention,  the  conduct  of  the  merchant 
excluded  the  presumption  of  a  new  contract 

The  ship  Mayflower  was  chartered  at  HuU^  to  proceed  from  thence 
to  Shields  for  a  cargo  of  coals,  and  sail  therewith  to  Lisbon  with  the 
first  convoy :  the  freight,  at  the  rate  of  20/.  per  keel  of  coals,  to  be 
paid  on  the  right  delivery  of  the  cargo.  The  ship  took  in  her  cargo 
and  sailed  to  Portsmouthy  where  she  joined  convoy,  and  sailed  there- 
with to  Lyminffton,  where  they  wdre  detained  some  time  by  contrary 
winds ;  at  last  the  sailing  instructions,  which  the  master  had  received 
from  the  commodore,  were  recalled,  and  the  ship  returned  to  Spithead, 
the  ports  of  Portugal  being  shut  against  British  ships  by  the 
Portuguese  government.  The  French  soon  afterwards  took  posses- 
sion of  Portugal,  and  continued  to  occupy  it  until  the  present  action 
was  brought  At  the  expiration  of  about  two  months  from  the  ship's 
return  to  Spiihead,  the  master  formally  required  the  merchants  to 
land  the  coals ;  and  gave  them  notice,  that  unless  this  was  done  he 
would  land  and  warehouse  them  at  their  expense  and  risk,  and  that 
he  reserved  to  himself  the  right  of  proceeding  at  law  for  freight, 
demurrage,  &c.  The  merchants  replied,  "  If  you  land  the  coals,  you 
will^ke  the  consequence:  we  do  not  consent,  if  we  are  to  be  called 
upon  for  freight  and  expenses."  The  cargo  remained  on  board  the 
ship  nearly  two  months  more,  and  was  then  landed  by  the  master 
after  another  notice,  to  which  it  does  not  appear  that  any  answer  was 
returned.  The  coals  were  afterwards  sold  by  consent  of  the  parties, 
without  prejudice  on  either  side,  and  produced  a  clear  profit  of 
166t  18*.  on  the  prime  cost,  after  payment  of  the  expense  or  unload- 
ing, landing,  and  warehousing.  The  master  sued  the  merchant  for 
a  compensation  for  the  portion  of  the  voyage  performed,  and  for  the 
detention  of  the  ship.  The  action  was  m  the  same  form  as  in  the 
case  of  Luke  v.  Lyde,  which  was  cited  in  support  of  the  master's 
claim ;  but  Lord  Ellenhorough  said,  *'  That  was  upon  the  ground  of 
there  having  been  an  acceptance  of  the  cargo  by  the  owner  in  the 
course  of  the  voyage,  which  showed  his  election  to  receive  his  goods 
at  that  place,  instead  of  having  them  sent  on  to  the  place'  of  their 
original  destination;  but  the  acceptance  of  the  goods  was  the  very 
substance  of  the  new  implied  contract  in  Luke  v.  I^yde.  But  here 
there  has  been  no  agreement  to  accept  the  goods;  but  they  were 
landed  and  sold  without  prejudice  to  either  party.  The  case  of  Luke 
V.  Lyde  has  been  often  pressed  beyond  its  fair  bearing,  but  the  true 
sense  of  it  has  been  explained  by  my  brother  Lawrence,  in  Cook  v. 


(Jfc)  Hunter  v.  Prinwp,  10  East,  878. 
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Jenn%ng${t),  and  my  brother  Le  BlcmCy  in  MuUov  v.  Bacher{fny 
Then  what  does  this  case  amount  to?  The  parties  hare  entered  into 
a  special  contract,  by  which  freight  is  maae  payable  in  one  event 
only,  that  of  a  right  ddivery  of  the  cargo  according  to  the  terms  of 
the  contract ;  ana  that  event  has  not  taken  place.  There  has  beai 
no  such  delivery;  and  consequently  the  plaintiff  is  not  entitled  to 
recover.  He  should  have  provided  in  his  contract  for  the  emei^geni^ 
which  has  arisen  "  (n\ 

Again,  the  American  ship  Neptune  was  chartered  for  a  voyage 
from  Sandy  Hook  to  Charlestoton,  to  take  in  a  cargo,  and  from  thence 
to  Tonningen,  Amsterdam,  or  Rotterdam,  there  to  deliver  the  car^ 
to  the  merchant  or  his  agents,  ijrith  a  proviso,  that  if  advice  should 
be  received  at  Charlestown,  before  the  departure  of  the  ship  from  that 
place,  that  the  blockade  had  been  taken  off  the  river  Elbe^  the 
merchant  should  be  at  liberty  to  send  her  to  Hamburgh  direct,  in 
lieu  of  the  other  ports.  Under  this  charter-party  the  ship  took  in  a 
cargo  of  sugar  and  rice  at  Charleetown  in  August,  1807,  consigned 
by  the  bills  of  lading  to  Messrs.  JR.  Grroning  and  Co.,  of  Hamburgh,  to 
be  delivered  to  them  at  Tonningen  (or  in  case  the  blockade  or  the 
Elbe  was  taken  off,  to  proceed  on  to  Hamburgh  direct),  on  payment 
of  freight  pursuant  to  the  charter-party.  In  sailing  up  the  Channel, 
the  master  received  information  of  the  British  orders  in  council 
issued  in  November,  1807,  directing  the  capture  and  condemnation 
of  vessels  trading  to  places  at  war  with  Great  Britain,  or  from  wliich 
the  British  flag  was  excluded;  but  frirther  directing  that  all  vessels 
which  should  arrive  at  any  port  in  the  United  Kingdom,  in  con- 
sequence of  information  of  this  regulation  received  after  taking  their 
cargoes  on  board,  should  be  permitted  to  proceed  upon  their  voya^ 
to  %eir  original  port  of  destination,  if  not  previously  unlawfiilr  In 
consequence  of  tnis  information,  the  master  brought  his  ship  to 
Sheemess,  and  came  to  London  to  consult  the  merchant's  agents 
there.  They  soon  procured  his  Majesty's  license  for  the  ship  and 
cargo  to  proceed  to  Rotterdam,  or  any  port  in  the  North  Sea,  and 
they  urged  the  master  to  proceed  to  Rotterdam.  But  the  master 
finding  that,  under  a  French  decree,  the  ship  and  cargo  might  be  liable 
to  French  confiscation  for  having  toudied  at  an  English  port,  refused 
to  proceed  on  the  voyage ;  snd,  on  the  one  hand,  the  master  offered 
to  deliver  up  the  cargo  on  being  paid  his  freight  and  charges,  while, 
on  the  other  hand,  the  agents  refused  to  receive  it,  and  insisted  that 
he  was  bound  to  complete  his  voyage  according  to  the  charter-party. 
After  some  time,  the  master  brought  the  ship  to  London,  and  there 
landed  the  cargo,  and  again  offered  to  deliver  it  on  payment  of  his 
freight  and  charges:  the  agents  still  refrised,  and  apprehending  the 
master  was  about  to  sell  the  cargo,  they  applied  to  the  Court  of 
Chancery  to  restrain  him  from  so  doing,  and  to  compel  him  to  deliver 
it  to  them  without  prejudice  to  the  merchant's  claim  of  damages  for 
the  non-performance  of  the  charter-party.     The  master  insisted  that 

7)  See  amte,  p.  337.  (»)  liddazd   v,   Lopa  and   Anotiier, 

V)  See  oMfe,  p.  840.  10  East,  528. 
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he  had  a  lien  upon  the  cargo  for  freight  and  charges.  The  Lord 
Chancellor  granted  the  injunction^  and  directed  two  questions  to  be 
tried  in  a  Court  of  Law :  first,  whether  the  master  was  entitled  to  any, 
and  what  sum  of  money  for  freight  on  this  car^o ;  and,  secondly, 
whether  he  was  entitled  to  any,  and  what  sum  of  money  by  way  of 
compoisation  for  the  carria^  of  the  goods  from  Charteetown  to 
London.  In  the  meantime,  ulq  goods  were  ordered  to  be  delivered 
to  the  agents  by  consent,  without  prejudice  to  the  lights  of  the 
parties.  The  question  came  on  for  trial  before  Lord  EUenhoroughy 
who  is  reported  to  have  expressed  himself  as  follows :  "  It  is  clear 
that,  in  this  case,  the  plaintin  can  have  no  claim  for  freight  Freight 
could  only  be  earned  by  performing  the  terms  of  me  charter-party. 
Then,  is  he  entitled  to  any  sum  l)y  way  of  compensation  for  the 
carriage  of  the  goods  from  CharlesUmn  to  the  port  of  London  f — ^his 
right  to  compensation  must  arise  out  of  some  contract  expressed  or 
implied  There  is  no  express  contract  set  up;  and  from  what  can 
we  imply  a  promise  to  pav  for  the  carriage  of  the  goods  to  England  ? 
They  are  brought  here  mstead  of  being  conveyed  to  their  port  of 
destination,  ana  an  application  being  made  to  the  Lord  Chancellor, 
to  pi:event  their  being  tortiouslv  disposed  of  by  the  captain,  they 
were  taken  possession  of  on  behalf  of  the  consignee,  without  prejudice 
to  the  rights  of  the  parties.  This  is  no  acceptance  of  the  goods  short 
of  the  port  of  destination,  and  no  foundation  for  a  promise  to  pay  pro 
ratd  iitneris.  I  am  therefore  of  opinion,  that  both  issues  must  be 
found  for  the  defendant''  This  was  accordingly  done;  and  the 
direction  of  the  learned  Chief  Justice  was  afterwards  approved  by 
the  Lord  Chancellor  {o\ 

These  cases,  thererore,  establish  that  acceptance  of  the  goods  is  f 
necessanr  to  found  an  implied  contract  for  the  payment  of  freight 
pro  rata  itineris.  In  the  case  of  Luke  v.  Lyde,  the  acceptance  was 
the  only  ground  upon  which  the  implication  could  be  raised,  and 
must  have  been  thought  a  sufficient  ground ;  for  the  master  had  not 
offered  to  carry  forward  the  goods,  nor  could  have  done  so  without 
hiring  another  ship,  for  «which  he  must  have  paid  more  than  the 
amount  of  his  frdl  freight  Still,  it  may  be  questionable  whether 
acceptance  alone  shall,  in  all  cases,  and  as  a  general  rule,  be  sufficient 
to  raise  such  an  implication,  especiallv  if  the  rateable  computation  is 
to  be  made  according  to  distance  or  time.  To  be  sure,  if  the  law  of 
England  has  positively  established  the  duty,  a  promise  to  discharge 
the  duty  may  be  inferred  in  this,  as  in  other  cases ;   but  still  the 

Suestion  will  remain.  Has  the  law  of  England  so  established  the  duty  ? 
a  the  case  of  the  ship  Neptune,  which  I  have  just  quoted,  the  Lord 
Chancellor  afterwards  directed  the  second  question  to  be  tried  again  in 
a  Court  of  Law,  and  ordered  the  merchant  to  admit  that  he  had 
accepted  the  goods  at  the  port  of  London,  if  it  should  appear  that  the 
master  could  not  reasonably  have  been  required  to  proceed  on  the 
voyage ;  considering  that  if  the  master  could  not  reasonably  have  been 
required  to  proceed,  the  merchant  ought  to  have  accepted  the  goods, 

(o)  Osgood  V.  Oroniiig,  2  Oampb.  4/66, 
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and  his  refasal  to  accept  them  was  an  act  against  conscience^  and  a 
proper  subject  for  the  jurisdiction  of  a  Court  of  Equity,  which,  on 
many  occasions,  places  parties  in  the  situation  in  which  they  would 
stand  if  that  which  ou^ht  to  haye  been  had  been  actually  done.  At 
the  second  trial,  the  jury,  upon  the  evidence  before  them,  were  of 
opinion  that  the  request  to  proceed  to  Rotterdam  was  a  reasonable 
request,  it  appearing  that  other  American  vessels  had,  under  similar 
circumstances,  delivered  their  cargoes  in  safety  at  Rotterdam  at 
the  same  period  of  time.  The  fault,  therefore,  fell  upon  the  master, 
the  verdict  at  law  passed  against  him,  and  he  was  ultimately  ordered 
to  pay  the  costs  of  the  suit  in  Equity ;  and  no  decision  could  be  made 
upon  the  master's  right  to  compensation  generally,  or  upon  the  par- 
ticular amount  to  which  he  might  be  entitled  (p).  But  it  is  observable 
that  the  form  of  the  question  directed  to  be  tried,  left  the  right  of  the 
master  %o  any  compensation  open  for  the  consideration  of  the  Court 
of  Law,  even  if  it  should  appear  that  the  merchant  ought  to  have 
accepted,  or  had  accepted,  the  goods ;  for  the  jury  are  not  directed,  in 
that  event,  to  award  a  compensation  absolutely,  but  are  to  try,  in  the 
first  place,  whether  the  master  was  entitled  to  any  compensation.  It 
seems  probable  that  the  carriage  of  the  goods  from  Charlestovm  to 
London  was  a  benefit  to  the  merchant,  though  a  less  benefit  than  the 
carriage  of  them  to  Rotterdam  would  have  been  (y). 

The  authority  of  the  Court  of  Admiralty  being  exercised  upon  the 
ship  and  cargo  in  specie,  or  (which  is  in  efiTect  the  same  thing)  upon 
the  proceeds  of  a  sale  made  under  its  own  decrees,  is  very  cBflFerent 
from  that  of  a  Court  of  Common  Law.  The  nature  of  this  juris- 
diction, as  applied  to  the  subject  now  under  consideration,  will  be 
best  collected  from  the  report  of  the  explanation  given  of  it  by  Lord 
SUytoelly  as  follows :  "  In  the  case  of  the  American  ships  bound  to 
France  or  Holland,  which  were  brought  into  the  ports  of  this  country 
under  the  prohibitory  law,  the  ftdl  freight  was  pronoimced  to  be  due 
where  the  owners  of  the  cargoes  elected  to  sell  nere ;  where  they  did 
not  elect  to  sell  here,  the  Court  left  it  to  them  to  settle  the  freight  with 
the  owners  of  the  ships.  The  Court  considered  a  voyage  from  America 
to  this  country  very  nearly  the  same  in  effect  as  a  voyage  to  those  con- 
tiguous countries  to  which  those  vessels  were  originally  destined ;  in 
all  probability  the  markets  of  this  country  were  not  less  favourable  than 
in  the  blockaded  ports,  and  no  doubt  the  sale  was  effected  with  every 
attention  to  the  interests  of  the  owners  of  the  cargo.  In  those  cases, 
the  Court  gave  the  master  the  full  benefit  of  the  freight,  not  by  virtue 
of  his  contract,  because,  looking  at  the  charter-party  in  the  same 
point  of  view  as  the  Courts  of  Common  Law,  it  could  not  say  that  the 
delivery  at  a  port  in  England  was  a  specific  performance  of  its  terms. 
But  there  being  no  contract  which  applied  to  the  existing  state  of 
fkcts,  the  Court  found  itself  under  an  obligation  to  discover  what  was 
the  relative  equity  between  the  parties.  This  Court  *  sits  no  more 
than  the  Courts  of  Common  Law  do  *    to  make  contracts  between 


(l>)  Osgood  V.  Groning,  2  Gampb.471,  and         (9)  See  the  next  section.    The  cargo  was 
from  the  papers  in  the  cause.  sugar  and  rice,  principally  sugar. 
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parties ;  bnt  as  a  Court  exercising  an  equitable  jurisdiction^  it  considers 
Itself  bound  to  provide,  as  well  as  it  can,  for  that  relation  of  interests 
which  has  unexpectedly  taken  place  under  a  state  of  fitcts  out  of 
the  contemplation  of  the  contracting  parties  in  the  course  of  the 
transaction  (r). 

The  preceding  passage  has  been  extracted  from  the  report  of  a  case 
of  peculiar  haraship.  The  British  ship  Friendsy  bemg  chartered 
at  Campeachy  to  deliver  a  cargo  at  Lisbon^  sailed  therewith  to  the 
very  entrance  of  the  Tagus,  and  being  there  warned  off  by  the 
blockading  squadron,  continued  some  days  with  the  fleet,  but  was 
afterwards  blown  out  by  a  gale  of  wind,  taken  bv  a  Spanish  privateer, 
retaken  by  a  British  cruiser,  and  carried  into  madeiray  where  the  ship 
and  cargo  were  sold  by  the  re-captors  to  pay  the  salvage.  A  decree 
was  afterwards  made  lor  the  restoration  of  the  ship  and  cargo  ($\  and 
the  Court  was  called  upon  to  consider  what  freignt  should  be  allowed 
under  the  circumstances  of  the  case.  The  owner  claimed  the  whole 
freight,  as  the  ship  had  gone  up  to  the  very  mouth  of  the  destined 
port ;  the  merchant  contended  that  nothing  was  due,  because  the  cargo 
was  not  delivered  according  to  the  terms  of  the  charter-party.  The 
learned  Judge,  explaining  the  nature  of  his  jurisdiction  in  the  words 
that  have  been  just  quotro,  and  considering  the  calamity  as  common 
to  both  parties,  and  not  attributable  solely  to  either,  for  the  ship  could 
not  have  entered  the  port  in  ballast,  nor  the  cargo  in  any  other  ship, 
thought  that  equity  suggested  a  division  of  the  loss,  and  directed  a 
moiety  of  the  freight  to  be  paid  (t). 

It  may  be  proper  to  remark,  that  in  this  case  the  learned  Judge  did 
not  apply  the  rule  of  payment  oro  raid  itineris  in'  the  same  strict  way 
in  which  it  was  appliea  by  the  Court  in  Luke  v.  Lyde  (u),  and  by  the 
opinion  of  Lord  Mansfield  in  Baillie  v.  MoudiaUani  Cxy  The 
only  essential  difference  between  this  case  and  Ltuke  t.  Lyde  is  the 
acceptance  of  the  cargo:  for  there  the  cargo  was  burthened  with 
salvage  to  the  amount  of  one-half,  and  the  Court  dealt  with  that  cir- 
cumstance by  considering  half  the  cargo  as  actually  lost,  and  half 
only  as  delivered  and  accepted.  In  BatUie  v.  Moudigliani  the  whole 
had  been  originally  sold,  as  here,  under  the  decree  of  a  Court  of 
competent  jurisdiction,  and  the  subsequent  award  of  restitution  could 
operate  only  upon  the  proceeds  of  the  sale. 

*  The  ship  Jane  (y)  was  chartered  by  an  agreement,  not  under  seal, 
to  proceed  with  a  cargo  of  coals  from  London  to  Sohda,  in  the  river 
Plate,  and  either  there  or  at  Buenos  Ayres  deliver  the  same,  there 
reload  and  proceed  to  a  port  between  Crwraltar  and  Antwerp,  as  the 
freighter's  agents  might  direct;  freight  for  the  voyage  out  and  home 
1,300^  in  fufi,  if  delivered  at  OibraUar,  a  port  in  fljcnitn,  or  London,  or 
Liverpool,  to  be  paid  as  follows :  200Z.  in  London  on  the  vessel  being 
despatched  from  Portsmouth ;  cash  for  the  necessary  expenses  of  the 
*  vessel  in  the  river  Plate,  to  be  advanced  there  at  tne  current  rate  of 

(r)  In  the  ease  of  the  Friends,  CreigMoB,  (Q  TheVrioids,  CreSghton^lEdw.  Ad.  R.24a 

1  idw.  Ad.  Bep.  246.  M  See  ante,  p.  834. 

(#)  Probably  this  must  mean  of  the  pro-  Ix)  See  ante,  p.  386. 

ceoids,  deducting  the  salvage,  &c  (y)  Mitchell «. DartbeK,  2Bing.  N.  C.  655. 
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*  exchange  upon  London  free  of  commission ;  and  the  remainder  to  be 
paid  on  final  delivery  of  the  homeward  cargo  in  cash. 

The  vessel  sailed  from  Portsmouth^  and  the  history  of  the  voyage  is 
detailed  in  the  judgment  of  the  Court  of  Common  Pleas.  "  In  this 
case,"  said  Chief  Justice  Tindal,  "  two  questions  arise :  first,  whether 
the  plaintiff  is  entitled  to  recover  the  full  freight  agreed  to  he  paid 
by  Ae  charter-party ;  and,  secondly,  if  not  entitfed  to  recover  the  full 
freight,  whether  he  is  entitled  to  recover  any,  and  what  fr^ht,  pro 
rata  itineris. 

"  First,  in  order  to  entitle  the  plaintiff  to  recover  the  full  freight,  he 
must  establish  that  he  has  performed  the  voyage  prescribed  by  the 
charter-party.  The  first  part  of  the  voyage  was  duly  performed  by 
the  arrival  of  the  ship  at  Buenos  Ayres,  and  a  destination  for  the 
a^ompUshment  of  the  homeward  voyage  was  given  by  the  freighter 
there,  who  appointed  Gibraltar  as  the  port  of  discharge.  But  the 
plaintiff  never  performed  that  homewara  voyage,  either  in  the  ship 
mentioned  in  tne  charter-party,  or  in  any  other.  The  original  ship 
and  about  one-third  of  the  cargo  having  been  lost  by  the  perils  of  the 
seas,  the  remainder  of  the  cargo  was  left  at  the  island  of  Fayal  by  the 
master,  who  on  the  12th  oi  July  sailed  in  another  vessel  for  England^ 
having  left  instructions  with  the  Vice-Consul  at  Fayal  to  forward  the 
remainder  of  the  cargo  (about  two-thirds)  by  the  earliest  opportunity 
to  Gibraltar;  the  master  having  been  wrecked  on  the  next  day, 
returned  to  Favalj  and  remained  there  until  the  24th  of  July,  when 
he  again  sailed  for  England^  having  on  the  23rd  addressed  a  letter  to 
the  Vice-Consul,  stating  his  having  been  informed  of  the  expected 
arrival  of  a  vessel  originally  destined  for  Newfoundland,  and  recom- 
mending the  Vice-Consul,  if  he  could  not  obtain  a  reduction  of  400t 
for  the  freight,  to  give  that  sum  for  the  conveyance  of  the  remainder 
of  the  cargo  to  Gibraltar ^  rather  than  an  opportunity  of  sending  the 
cargo  forward  should  be  lost  No  authority  appears  to  have  been  given 
to  the  Vice-Consul  to  make  any  contract  for  me  hire  of  a  vessel  on  account 
of  the  owners  of  the  Jane.  The  nuister  of  the  Jane  certainly  did  not  maie 
any^nor  did  he  personally  make  provision  for  the  conveyance  of  the  remainder 
of  Hie  cargo  to  its  destination,  much  less  superintend  its  transhipment,  or 
accompany  it  to  the  port  of  discharge.  Before  his  departure  from  Fayal, 
no  vessel  of  sufficient  capacity  to  convey  it  had  arrived  at  Fayal;  W 
on  the  29th  of  July  such  a  vessel  had  arrived,  and  the  Vice-Consul 
chartered  the  vessd  on  behalf  of  the  owners  of  the  cargo  of  the  Jane, 
at  a  freight  of  360L  for  the  conveyance  of  goods  to  Gibraltar.  Under 
this  charter-party,  the  vessel  so  hired  by  the  Vice-Consul  on  behalf  of 
the  owners  of  the  cargo  sailed  to  Gibraltar  and  delivered  it  to  them, 
who  received  and  paid  freight  and  charges  378/,  Under  these  cir- 
cumstances, it  appears  to  us  that  the  goods  which  were  so  lefl  by  the 
master  of  the  Jane,  at  Fayal,  having  been  forwarded  to  Gibraltar  by 
the  Vice-Consul,  acting  in  the  name  and  on  behalf  of  the  owners  of 
the  cargo,  and  at  their  expense,  cannot  be  said  to  have  been  carried  to 
their  destination  by  the  owner  of  the  Jane,  in  fulfilment  of  the  charter- 
party  entered  into  with  the  defendants,  and  consequently  that  the 
*  freight  stipulated  to  be  paid  by  the  charter-party  has  not  been  earned. 
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*  "  The  next  question  is,  whether  anything  in  the  nature  of  freight 
is  recoverable  by  the  plaintiff  upon  a  new  and  implied  contract, 
founded  on  meritorious  service  rendered  to  the  defendants  by  the 
plaintiff,  in  the  partial  performance  of  the  voyage  contemplated,  and 
the  acceptance  of  the  goods  by  them  under  the  circumstances  stated  in 
the  case.  The  carriage  of  the  goods  from  Fayal  to  Gibraltar  not  havuig 
been  the  act  of  the  plamtiff,  we  are  of  opinion  that  no  claim  to  freight  can 
be  made  by  the  plaintiff  for  that  portion  of  the  voyage.  And  we  are 
also  of  opinion  that  the  plaintiff  has  no  right  to  claim  any  freight  pro 
ratd  itineris  for  the  outward  voyage  from  England  to  Buenos  Ayres, 

"  The  freight  for  the  entire  voyage  was  a  gross  sum  of  l,300t,  of 
which  200L  was  to  be  paid  in  England,  in  cash  for  the  necessary 
expensesH)f  the  vessel  in  the  river  FtatSy  and  the  residue  at  Gibraltar, 
at  the  current  exchange  upon  London.  If  the  vessel  had  arrived  at 
Buenos  Ayres,  and  had  b^n  lost  immediately  afterwards,  we  think 
that  nothmg  beyond  the  2Q0L  paid  in  London  could  have  been 
claimed.  But  as  she  actually  brought  from  Buenos  Ayres  to  Fayal, 
on  her  way  to  Gibraltar,  a  considerable  portion  of  "Hhe  cargo  put  on 
board  at  Buenos  Ayres,  which  portion  has  come  to  the  hands  of  the 
freighters,  and  been  accepted  by  them,  the  question  arises.  Whether 
the  shipowner  has  not  a  claim  to  freight  pro  rati  for  the  conveyance 
of  that  portion  of  the  goods  from  Buenos  Ayres  to  Fayal  f — and  upon 
the  best  consideration  which  we  can  give  to  the  case  we  think  he  nas 
such  claim. 

"  We  have  already  said  that  the  goods  were  forwarded  by  the  Vice- 
Consul,  actitig  as  the  agent  of  the  freighters ;  but  the  Vice-Consul 
was  desired  by  the  master  of  the  Jane  to  forward  them,  though  not 
desired  to  forward  them  on  behalf  of  the  shipowner.  The  agents  of 
the  freighters  at  Gibraltar  have  accepted  the  goods,  paid  the  freight, 
and  thereby  recognised  the  act  of  the  Vice-Consul  as  their  agent 
The  case,  therefore,  must  stand  in  the  same  position  as  if  the  freighters 
had  accepted  the  goods  of  the  master  of  the  Jane  at  Fayal,  and  con- 
veyed them  on  their  own  account  to  Gibraltar;  in  which  case  we 
think  that  they  would  be '  liable  to  pay  freight  for  that  portion  of  the 
voyage  in  respect  of  the  goods  accepted.  At  what  rate  the  freight  is 
to  be  calculated  is  the  remaining  question  to  be  considered,  and  we 
are  *  of  opinion  that  the  shipowner,  under  the  circumstances  of  this 
case,  cannot  claim  any  remuneration  beyond  reasonable  freight  from 
Buenos  Ayres  to  Fayal,  the  amount  of  wnich  the  arbitrator  will  deter- 
mine. The  freight  agreed  upon  by  the  charterer  was  not  of  an  ordinaiy 
kind,  but  a  gross  sum  to  be  paid  in  case  of  the  ])erformance  of  an 
extraordinary  voyage.  That  voyage  has  not  been  accomplished ;  the 
voyage  was  not  in  its  nature  divisible,  so  as  to  give  to  the  shipowner 
a  claim  to  any  aliquot  part  upon  the  performance  of  a  certain  portion 
of  the  voyage.  The  claim  of  the  shipowner  must,  therefore,  rest  upou 
an  implied  contract  to  remunerate  nim  for  service  performed,  not 
according  to  the  agreement,  but  a  service  from  which  the  freighters 
have  received  a  benefit;  and  whether,  upon  the  whole,  the  shipowner 
has  been  overpaid  or  not,  will  appear  when  the  account  is  taken  by 
*  the  arbitrator  on  this  principle  between  the  parties." 
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*  It  will  be  seen^  from  the  report  of  this  case^  that  it  wm  ooDiflDckd; 
on  the  part  of  the  plaintiff,  that  in  chartering  another  ship,  for  thi 
conveyance  of  the  car^o  from  FaycU  to  its  destination,  the  Consul 
acted  as  the  agent  for  the  shipowner,  and  that  the  latter  had  thereby 
performed  his  contract  If  tne  facts  c^  the  case  had  supported  that 
position,  it  is  probable  that  the  plaintiffs  would  have  been  considered 
entitled  to  the  whole  freight,  as  stipulated  by  the  charter-party ;  but 
the  Court  of  Common  Pleas  was  of  opinion,  that  the  Consul  acted  u 
the  agent,  not  of  the  shipowners,  but  of  the  owners  of  the  carfpa  The 
former  having  failed  to  convey  the  goods  to  their  destination,  was 
held  not  entitled  to  receive  the  freight  for  which  he  had  stipulated; 
and  the  merchant,  who  had  accepted  the  goods  at  a  place  short  of 
their  destination,  was  considered  to  have  entered  into  an  imalied  con- 
tract to  remunerate  the  shipowner  for  such  service  as  he  haa  actoslly 
performed* 

In  the  recent  case  of  ShipUm  y.  Thornton  (z\  the  plaintiff  in 
assumpsit  brought  this  action  for  freight,  in  respect  of  certain  goods  and 
merchandise  carried  and  conveyed  from  Sineapore  to  London,  and 
there  delivered  to  the  defendant 

It  appeared  on  the  trial,  that  in  January,  1836,  the  agent  of  the 
defendant  shipped  at  Sinoapore,  on  board  the  Jamea  SeoU,  belcmging 
to  the  plaintiff,  certain  goods  under  a  bill  of  lading,  by  which  it  was 
stipulated,  '^  that  the  g<^ds  were  to  be  delivered  at  the  port  of  London 
to  Richard  Thornton,  Esq.,  or  his  assigns,  he  or  they  paying  freidit 
for  the  said  goods  as  per  margin.  The  James  Scott  proceeded  on  ner 
voyage  with  a  general  cargo,  but  encountering  severe  gales,  was 
obliged  to  put  into  Batavia ;  and  on  her  arrival  mere,  in  consequence 
of  the  damage  to  the  ship  and  cargo,  a  transhipment  was  found 
necessary ;  and  the  cargo,  including  the  goods  of  the  plaintiff,  was 
transhipped  to  the  Mountaineer  and  the  Seeostria,  and  bills  of  lading 
were  drawn  for  delivery  of  the  cargoes  to  William  EUward,  Esq.,  or 
his  assigns,  he  or  they  paying  freight  On  the  arrival  of  the  last- 
mentioned  vessels  with  their  cargoes  in  London,  the  defienduit  claimed 
and  obtained  both  parcels  of  goo&,  under  the  bill  of  lading  per  Jame» 
Scott,  but  contended  that  he  was  only  bound  to  pay  freight  t>ro  roA 
from  Sineapore  to  Batavia,  and  the  actual  freight  per  Mountaineer  and 
Seeoetris. 

Lord  Denman,  delivering  the  judgment  of  the  Court  of  King's 
Bench,  said :  '^  Upon  the  trial  it  appeared  that  the  plaintiff  had  been 
paid  freight  by  the  Jamee  Scott,  at  the  rate  originally  agreed  on,  for 
so  much  of  the  voyage  as  had  been  performed  up  to  the  ship's  arrival 
at  Sineapore,  and  for  the  remainder  of  the  voyage  to  London,  at  the 
rate  at  which  he  had  contracted  for  the  carriage  of  the  goods  by 
the  Mountaineer  and  the  Sesostrie.  The  action  was  brought  for  tte 
difference  between  the  two  rates  for  that  portion  of  the  voyage ;  and 
it  was  objected,  that  for  this  portion  of  the  voyage,  he  was  not 
entitled  to  rec^ve  more  than  he  had  actually  paid ;  while,  on  the  part 
*  of  the  plaintiff,  it  was  contended  that  the  necessity  of  the  transnq)- 

(s)  lP6r.ftDaT.816i  aii^,p.fi76;  eAd.ftS.814 
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*  ment  beiii^adami^5  which  it  must  be  for  the  ptmpofle  of  the  argumeat^ 
the  Mauntmneer  and  Seaoatria  were  to  be  considerea  as  the  James  SooU  ; 
that  the  master  had  fulfilled  his  undertakiiu;  in  carrying  the  goods  to 
their  destination,  and  had  therefore  earned  his  full  freight,  while  ii 
was  a  matter  of  indifference  to  the  owner  of  the  goods  wnether  they 
had  arrived  safe  by  one  vessel  or  the  other.  No  aathority,  bearing 
directly  on  the  point,  fix)m  our  own  law  books,  was  cited  on  either  side 
in  the  argument  It  was  treated  very  much  as  a  new  point,  to  be 
decided  on  principle,  and  our  own  researches  have  led  us  to  the  same 
conclusion.  On  the  part  <^  the  defendant,  we  were  pressed  with  the 
impolicy  of  holding  out  any  temptation  to  the  shipowner  or  master 
to  make  unnecessary  transhipments  of  goods ;  the  inconvenience  of 
any  transhipment,  whereby  tne  goods  memselves  run  the  hazard 
of  damage,  the  policy  of  insurance  may  become  questioned,  and  the 
owner  of  the  goods,  at  all  events,  loses  the  benefit  of  a  conveyance  by 
that  vessel  in  which  he  may  be  supposed  to  have  confidence,  and  for 
which,  at  all  events,  he  has  stipulated.  All  these  circumstances, 
coupled  with  a  consideration  of  the  unprotected  state  in  which  his 
interests  are  at  a  distant  port,  must  certamly  be  allowed  to  have  great 
weight.  But,  after  all,  tnese  seem  to  point  to  a  vigilant  examination 
of  every  case  of  transhipment,  to  see  tnat  its  necessity  be  well  esta* 
blished,  rather  than  to  decide  the  present  question.  This  must  turn 
upon  the  nature  of  the  contract  betwe^i  tne  parties,  as  it  is  to  be 
collected  from  our  own  books,  and  still  more  fully,  perhap,  from  those 
foreim  laws  and  ordinances,  as  well  as  the  writings  of  tnose  jurists  to 
whicn  our  Courts  have  been  long  accustomed  to  have  recourse  for 
guidance  on  subjects  of  this  nature.'* 

His  lordship,  after  an  elaborate  review  of  the  forei^  authorities  on 
the  subject  of  transhipment,  for  which  the  reader  is  referred  to  a 
previous  chi4}ter  of  this  work  (a),  delivered  the  judgment  of  the 
Court,  that  the  plaintiff  was  entitled  to  recover  the  difference  he 

*  sued  for. 

9.  But  as  the  right  to  freight  does  not  commence  tmtil  the  ship  has 
broken  ground  and  begun  the  voyage,  no  partial  payment  can  be 
claimed  for  goods  laden  on  board,  if,  even  without  the  fault  of  the 
master,  the  ship  is  prevented  from  actually  setting  forth  on  the 
voyage.  And,  thererore,  in  the  case  of  a  ship  which  took  on  board  a 
cargo  in  Salt  Mwer,  in  Jamaica,  at  a  very  great  expense  to  the  owners 
(who  by  the  usage  of  the  Weet  India  trade  fetch  the  cargoes  from  the 
shore  at  their  expense),  and  which  actually  cleared  out  for  the  voyage, 
but,  while  waiting  for  convoy,  was  cut  out  of  the  river  by  two  French 
privateers;  and  being  aft^nvards  retaken,  was  carried  into  Fort 
Royaly  where  the  cargo  was  sold  under  an  order  of  the  Court  of 
Admiralty,  and  the  proceeds  thereof,  with  the  deduction  of  salvage, 
paid  to  the  merchants :  it  was  decided  that  nothing  could  be  claimed 
of  the  merchants,  although  each  of  the  Judges  expressly  recognised 
the  rule  of  tibe  Marine  Laws  as  to  the  partition  of  freight  pro  ratd 


(a)  Ante,  p.  276. 
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itineris ;  the  Court  holding,  that  m  this  case  there  had  been  no  com- 
mencement of  the  voyage,  and  therefore  no  freiffht  could  be  due;  and 
that^  as  the  freight  was  by  the  contract  the  only  remuneration  of  all 
the  services  performed  by  the  owners,  they  were  not  entitled  to  any 
recompence  for  the  expense  of  taking  the  goods  on  board  {by 

10.  It  often  happens  that  a  ship  is  hired  by  a  charter-party  to  sail 
from  one  port  to  another,  and  from  thence  back  to  the  first :  as,  for 
instance,  from  London  to  Leghomy  and  back  firom  thrice  to  London^ 
at  a  certain  sum  to  be  paid  for  every  month  or  other  period  of  the 
duration  of  the  employment  Upon  such  a  contract,  if  the  whole  is 
one  entire  voyage,  and  the  ship  sail  in  safety  to  Z^Aom,  and  there 
deliver  the  goo£  of  the  merchant,  and  take  others  on  board  to  be 
brought  to  Ijondon^  but  happen  to  be  lost  in  her  return  thither, 
nothing  is  due  for  freight,  altnouj?h  the  merchant  has  had  the  b^efit 
of  the  voyage  to  Leghorn ;  but  if  the  outward  and  homeward  voyage 
are  distinct,  freight  will  be  due  for  the  proportion  of  the  time  employed 
in  the  outward  voyage  (c). 

Upon  this  point  Malyne  mentions  a  remarkable  case  of  five  ships, 
in  which  he  himself  was  interested  as  one  of  the  merchant-freighters. 
The  whole  five  were  freighted  out  from  this  country  for  Leghorn  and 
Civita  Vecchia,  and  back  from  those  places.  They  all  performed 
their  outward  voyage,  but  before  any  part  of  the  homeward  cargo  was 
shipped  they  all  set  sail  and  came  away,  through  fear  of  being  taken 
by  tne  galleys  of  Don  Andrea  Doria^  who  intended  to  surprise  them, 
the  Grrand  Armada  being  then  preparing  in  Spain.  Two  of  the  ships 
had  waited  for  their  lading  tne  whole  time  stipulated  bv  their 
charter-parties,  and  the  masters  had  made  their  protests  against  the 
factors  who  should  have  laded  them.  These  two,  says  the  author, 
were  by  the  law  of  the  Admiralty  adjudged  to  have  deserved  their 
whole  freight  Two  others,  not  having  waited  the  stipulated  time, 
could  not  be  found  to  have  deserved  any  freight  at  all,  although  they 
were  laden  outward.  The  fifth  ship  also  had  not  waited  the  stipulated 
time ;  but  her  charter-party  contained  a  proviso,  that  if  she  should 
be  taken  or  cast  away  on  her  return  out  of  the  Streights,  the  freight 
outwards,  which  was  accounted  half,  should  be  paid ;  and  that  half, 
and  no  more,  was  adjudged  to  the  master  (ci). 

It  should  seem  that  this  proviso,  in  the  case  of  the  fiflh  ship, 
occasioned  the  outward  and  homeward  voyages  to  be  considered  as 
distinct  voyages,  for  the  event  mentionea  m  the  proviso  had  not 
happened.  And  a  similar  construction  was  given  to  a  very  different 
charter-party  in  the  following  case  (e),  MackreU,  the  owner  of  a  ship 
called  the  Richard,  lying  in  the  river  ThatneSf  let  his  ship  to  freight 


a 


^)  CnrHngc.  Long,  1  Bos.  &  Pol.  634. 

(c)  This  propodtioii  is  laid  down  by  Mol< 
loy,  book  2,  ch.  4,  s.  9;  and  he  ates  in 
support  of  it  the  before-mentioned  case 
of  firiffht  V.  Cowper,  with  a  reference  to 
Brownlow,  in  whoso  report  the  point  does 
not  appear. 

(d)  Malyne,  p.  98. 

(e)  Mackrell  v,  Simond  and  Hankoy,  in 


K.  B.  hi  Trinity  Term,  16  Oeo.  8.  It  wit 
an  action  of  covenant  on  the  diarter^ptr^* 
in  the  first  count  of  which  the  plaintiff 
clumed  fV^ght  for  the  period  of  the  vojage 
to  Grenada ;  in  the  second,  np  to  the  day  of 
the  loss  of  the  ship.  The  defnidants  demur- 
red to  both  counts.  Judgment  was  given 
for  the  phiintiff  on  the  first  count,  and  for  the 
defendants  on  the  second. 
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by  a  charteripiurty,  dated  9th  of  Marth,  1774,  to  Simond  and  Ilanhey, 
^^  by  the  month,  &!:  such  time  as  she  should  be  employed  in  perform- 
ing a  voyage  irom  London  to  Flymouth  and  the  island  of  Grenada, 
and  fix«QL  thence  back  to  London,    whereby  the  plaintiff  coYcnanted, 
^'  that  the  ship  should,  pursuant  to  the  orders  and  directions  of  the 
freighters,  theur  factcnra  or  assigns,  prosecute  and  perform  the  voyage 
above-mentioned  (the  dangers  and  perils  of  the  sea,  and  the  restraint 
of  princes  and  rulers  excepted)^   and  should  in  such  outward  and 
honmoa^  voyage  load  and  unload  all  lawful  goods;*'  and  that  his 
ship's  company  and  boats  should  aid  and  assist  in  imloading  and 
reloading   the   said    ship's  cargoes;  as  customary  at  the  island  of 
Grenada,  and  that  he  would  pay  all  port-charges,  and  pilotage.    In 
consideration  whereof,  the  defendants  covenanted  that  they  '^  would 
load  and  unload  the  ship,  and  give  the  master  proper  orders  in  respect 
thereof;    and  that  the  ship  should  be  discharged  out  of  her  said 
monthly  emplov  on  the  delivery  of  her  homeward  cargo  in  London,  and 
also  should  and  would  well  ana  truly  pay  or  cause  to  be  paid  to  the  said 
owner,  his  executors,  administrators,  or  assigns,  in  full  for  the  freight 
and  hire  of  the  said  ship,  at  the  rate  of  1102.  sterling  per  calendar 
mcmth,  for  all  such  time  as  the  said  ship  should  be  taken  up  in  per- 
forming the  voyage  aforesaid,  to  commence  and  be  accounted  from 
the  day  of  the  date  of  the  said  charter-party,  and  to  end  and  deter^ 
mine  on  the  day  of  the  discharge  of  the  lK»neward  cargo  at  London, 
and  to  be  paid  (me  third  part  uiereof  on  her  report  inwards  at  the 
Custom-house,  London,  and  the  remaining  two  third  parts  thereof  in 
two  calendar  months  then  next  following.' 

In  punniance  of  this  chartw-pfurty,  me  ship  took  in  goods  belong- 
ing to  the  merchants  Simond  and  Hankey,  at  London,  sailed  wim 
them  to  PJymouik,  and  there  took  in  other  goods  belonging  to  them, 
and  from  tlience  proceeded  to  Grenada,  and  ikeace  land^  me  cargo ; 
and  received  another  cargo  from  the  merchant's  &ctor  there,  with 
whidi  she  set  sail  for  London,  but  on  the  way  was  lost  by  tempest. 
The  voyage  to  Grenada  occupied  three  months;  and  Jive  months 
elapsed  in  the  whole  before  the  loss  of  the  ship.  After  the  misfor- 
tune, the  owner  brought  an  action  agamst  the  merchants,  claiming 
of  them  the  payment  of  freight  either  for  three  or  for  Jive  months* 
The  merchants  insisted  that  nothing  was  due.  The  Court  decided 
that  the  freight  was  payable  ior  tAre€months,theperiodof  the  outward 
voyage.  And  Lord  Mansjield  delivered  his  juogment  to  the  follow^ 
ing  efifect:  ''This  question  depends  upon  the  construction  of  the 
charteivparty.  If  the  parties  have  expressed  their  meaning  defec- 
tively, the  Court  must  be  guided  by  the  nature  of  the  thing.  The 
charter-party  puts  no  case  but  that  of  a  prosperous  voyage  out  and 
home;  it  psovides  for  freight  on  the  supposidon  that  the  ship  wiU 
arrive  safe  and  report  her  cargo.  No  provision  is  made  for  any  other 
case.  If  the  ship  be  cast  away  on  the  coast  of  England,  and  never 
arrive  at  the  port  of  London,  yet,  if  the  goods  are  saved,  freight  shall 
be  paid,  because  the  merchant  receives  advantages  fit)m  the  voyage. 
This  is  not  expressed  by  the  charter-party,  but  arises  out  of  me 
equity  of  the  case.    Freight  is  the  moikher  of  wages— the  safety  of 
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the  ship  the  mother  of  freight:  that  is  the  general  rule  of  the  Mari- 
time Law,  If  there  be  one  entire  voyage  out  and  in^  and  the  ship 
be  cast  away  on  the  homeward  voyage^  no  freight  is  dne,  no  wages 
are  due,  because  the  whole  profit  is  lost ;  and  by  express  agreement 
die  parties  may  make  the  outward  and  hcuneward  voyage  onew 
Nothmg  is  more  common  than  two  voyages ;  wherever  there  are  two 
voyages,  and  one  is  performed,  and  the  ship  is  lost  in  the  homeward 
voyage,  freight  is  due  for  the  first.  Here  the  outward  and  homeward 
voyage  are  so  called  in  the  charter-party*  The  cargo  is  loaded  out- 
wards, and  the  owner  covenants  to  pay  port-charges  on  the  outward 
voyage.  The  whole  of  that  voyage  was  completed:  port  duties  are 
incurred  and  paid.  Nothing,  nowever,  is  aue  on  the  hcnneward 
voyage,  though  the  ship  mi^ht  be  out  a  month.'' 

In  the  foUowing  ca8e(/),  the  words  of  the  charter-party  being 
different,  a  different  construction  prevailed.  One  PcUUnBon,  master 
and  part-owner  of  the  ship  WUltam  and  Mary,  lying  at  Liverpocl^ 
by  a  charter-party,  dated  28th  of  July,  1794,  let  the  ship  to  ft^i^t 
to  Byrne  and  (Mhers,  for  a  voyage  intended  to  be  made  from  Liver^ 
pool  to  the  island  of  Madeira,  and  from  thence  to  th,e  island  of  Bar^ 
oadoes,  and  from  thence  back  to  Lioerpool,  Oreenoek,  or  Bristol,  but 
with  liberty  for  the  freighters  to  order  die  said  vessel  from  Bar^ 
badoes  to  any  other  island  in  the  West  Indies  {Jamaica  excepted), 
they  paying  all  pilotage  and  port-charges  incurred  thereby.  And 
the  said  freighters,  accordii^ly,  by  the  said  charter-party  took  and 
hired  the  same  in  manner  following,  that  is  to  say,  that  the  master 
should  immediately  receive  and  take  a  cargo  on  board  the  said  vessel 
from  the  freighters,  and  the  said  vessel  so  loaded  should  immediately 
proceed  direct  to  Madeira,  and  deliver  such  coods  as  should  tie 
ordered  by  the  said  freighters,  and  also  should  receive  and  take 
on  board  the  said  vessel  at  Madeira  such  other  goods  as  the  said 
frei^ters  midiit  think  proper  to  ship;  and  that  being  done,  the 
master  should,  proceed  with  the  said  vessel  to  Barbadoes,  and  diere 
make  delivery  of  her  cargo,  and  receive  and  take  on  board  a  cargo 
from  the  freighters,  and  being  loaded  therewith,  should,  with  the  first 
opportunity,  proceed  direct  to  the  port  of  Liverpool,  Oreenoek,  or 
Jaristol,  and  there  deliver  the  same  cargo,  and  so  ^ui  the  said  in-- 
tended  voyage.  In  consideration  of  which,  the  said  freighters  thereby 
promised  and  ajzreed,  amon^  other  thin^,  to  pay  to  the  defendant 
m  frill  for  the  ireight  and  hire  of  the  ship  for  the  said  voyage  the 
sum  of  IS6L  lOs,  per  calendar  month,  for  six  months  certain,  to 
commence  in  eight  days  after  she  was  ready  to  receive  the  cargo  at 
Liverpool,  and  to^gcontmue  until  she  was  discharged  at  Liverpool, 


(/)  Bvrne  and  OUien  v.  Puttbion,  in      Birbadoefl,  and  for  the  disbiinementt  and 
Trinity   Term,    37    Geo.   8.    The      port-charges  of  the  ship  at  Madeira  and 


onertion  arose  on  a  set-ofl^  pleaded  by  the  on  the  voyage,  and  fix  work  and  hibonr 

defendant,  the  master  of  uie  ship,  to  an  generally,  and  money  paid;   so  that  the 

action   brooffht   against   him  on  another  decision  did  not  tnm  upon  the  ifacm  of  the 

aoooont  by  the  merchant.    The  plea  did  proceedings  in  the   cause.    The   qoestioa 

not   refer  to  the  charter-party,  bat  was  came  be^re  the  Court  by  a  specud  caae 

for  the  freight  and  \un  of  the  ship  from  reserved  frtxn  the 
lirerpool  to  Madeira,  and  from  thence  to 
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Greenoeky  or  Bristol,  together  with  two  thirds  the  amount  of  all 
pilotage  and  port-charges  that  might  accrue  and  be  paid  during  the 
course  of  the  said  voyage,  with  customary  primage ;  payment  thereof 
to  be  made  in  manner  following — mz.,  136ZL  10«.  to  be  advanced 
before  sailing  from  Liverpool,  by  a  good  bill  at  three  months'  date, 
and  what  cash  might  be  required  for  the  said  vessel's  disbursements 
and  port-charges  at  Madeira  and  Barbadoes,  to  be  paid  in  part  of 
the  said  fright,  and  the  remainder  of  the  said  freight  should  become 
due,  and  be  paid  on  the  final  discharge  of  the  said  vessel  at  Liver^ 
pool,  Greenods,  or  Bristol,  by  good  bills  on  London  at  three  months' 
date.  The  period  of  computation  commenced  on  the  7th  of  Atiauet, 
1794 ;  on  the  19th  of  that  month  the  ship  s^ed  from  Liverpool  for 
Madeira,  freighted  with  goods,  and  amved  there  on  the  19th  of 
September,  and  discharged  at  that  place,  bv  the  4th  of  October,  as 
many  of  the  ^oods  as  were  to  be  dehvered  there,  and  took  on  board, 
oU  account  of  the  merchants,  ninety  pipes  of  wine,  and  sailed  from 
thence,  on  the  9th  of  October,  for  Barbadoes;  but,  on  the  104  of 
November,  was  captured  on  the  way  thither.  The  merchants  had 
paid  1351,  jpart  of  the  freight  for  the  first  month,  and  also  the  port- 
charges  and  disbursements  for  the  ship  at  Madeira,  Fattineon  now 
claimed  in  the  present  suit  further  freight  from  the  7th  of  September 
to  the  day  of  the  ship's  capture,  or  to  the  day  when  she  had  com- 
pleted the  delivery  at  Madeira,  or  freight  for  the  goods  delivered 
there,  at  the  usual  rate  of  conveyance,  allowing  the  1352.  But  the 
Court  held  that  he  had  no  claim  whatever.  On  his  part  it  was  con- 
tended that  there  ought  to  be  an  apportionment  in  this  case;  and 
the  passage  before  cited  from  Mah/ne,  relati^  to  a  ship  lost  at  Dover, 
was  quoted  as  an  authority  in  his  favour.  But  Lord  Kenyon,  Chief 
Justice,  said :  ^^  In  that  case  the  goods  came  to  the  merchant's  hands, 
and  the  owner  of  the  ship  might  nave  provided  another  ship  to  carry 
them  to  London;  in  this  case,  by  the  terms  of  the  contract,  the 
freight  is  to  become  due  at  Liverpool,  and  therefore  it  cannot  be 
claimed  before." 

These  two  cases  may  serve  as  a  guide  for  the  construction  of  other 
charter-parties  on  the  same  subject,  or  for  the  framing  of  a  charter- 
party  in  such  a  manner  as  to  express  the  real  meaning  of  the  contract- 
ing parties,  without  ambiguity. 

By  a  charter-party,  made  for  a  voyage  from  London  or  Portsmouth 
to  Monte  Video,  and  back  to  some  port  of  discharge  in  Great  Britain, 
with  a  provision  that  the  master  should  touch  at  ue  coast  of  Africa 
for  a  certain  purpose,  if  required,  the  freighter  covenanted  to  pay 
670iL  per  month,  for  every  calendar  month  tii^  ship  should  be 
employed  by  him,  the  freighter,  during  the  said  intended  voyage  to 
Monte  Video,  and  back  to  her  port  of  discharge,  and  so  in  proportion 
for  any  less  time,  in  full  for  the  hire  of  the  ship  during  her  intended 
service ;  such  freight  to  commence  from  the  .day  the  ship  should  be 
ready  to  receive  goods  on  board  at  Portsmoum,  and  cikI  when  she 
should  have  finally  discharged  the  whole  of  her  said  cargo ;  and  also 
pay  two  thirds  of  all  pilotage  and  port-charges  during  the  whole  of  the 
voyage,  and  also  two  thirds  of  all  expenses  of  stowing  the  said  ship's 
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the  ship  the  mother  of  freight:  that  is  the  general  rule  of  the  Mari- 
time Law.  K  there  be  one  entire  voyage  out  and  in,  and  the  ship 
be  cast  away  on  the  homeward  Toyage,  no  fireight  is  dae,  no  wages 
are  due,  because  the  whole  profit  is  lost ;  and  by  express  agreement 
the  parties  may  make  the  outward  and  hcuneward  voyage  onoi 
Nothmg  is  more  common  than  two  voyages ;  wherever  there  are  two 
voyages,  and  one  is  performed,  and  the  ship  is  lost  in  the  homeward 
voyage,  freight  is  due  for  the  first  Here  the  outward  and  homeward 
voyage  are  so  called  in  the  charter-party.  The  cargo  is  loaded  oat- 
wirds,  and  the  owner  covenants  to  pay  port-charges  on  the  outward 
voyage.  The  whole  of  that  vovage  was  completed:  port  duties  are 
incurred  and  paid.  Nothing,  nowever,  is  aue  on  the  homeward 
voyage,  though  the  ship  mi^ht  be  out  a  month.'' 

In  the  foUowing  ca8e(/),  the  words  of  the  charter-party  being 
different,  a  different  c<»istruction  prevailed.  One  PaUinson,  master 
and  part-owner  of  the  ship  WiUuim  and  Mary,  lying  at  Liverpool, 
by  a  charter-party,  dated  28th  of  Jtdy,  1794,  let  the  ship  to  freight 
to  Byrne  and  Oihers,  for  a  voyage  intended  to  be  made  from  Uier' 
pool  to  the  island  of  Madeira,  bjSl  from  thence  to  th,e  island  of  Bar- 
badoee,  and  from  thence  back  to  Lioerpool,  Qreenock,  or  Bristol,  but 
with  liberty  for  the  freighters  to  order  die  said  vessel  from  Bof 
badoee  to  any  other  island  in  the  Weet  Indiee  {Jamaica  excepted), 
they  paying  all  pilotage  and  port-charges  incurred  thereby.  And 
the  said  freighters,  accordii^lv,  by  the  said  charter-party  took  and 
hired  the  same  in  manner  mllowing,  that  b  to  say,  that  the  masttf 
should  immediately  receive  and  take  a  cargo  on  board  the  said  vessd 
from  the  freighters,  and  the  said  vessel  so  loaded  should  immediately 
proceed  direct  to  Madeira,  and  deliver  such  coods  as  should  be 
ordered  by  the  said  freighters,  and  also  diould  receive  and  take 
on  board  the  said  vessel  at  Madeira  such  other  goods  as  the  said 
freighters  mL^ht  think  proper  to  ship ;  and  that  being  done,  the 
master  should .  proceed  with  the  said  vessel  to  Barbadoee,  and  diere 
make  delivery  of  her  cargo,  and  receive  and  take  on  board  a  cargo 
from  the  freighters,  and  being  loaded  therewith,  should,  with  the  fint 
opportunity,  proceed  direct  to  the  port  of  Liverpool,  Greenock,  or 
Bristol,  and  there  ddiver  the  same  cargo,  and  so  «iu2  the  said  tn- 
tended  voyage.  In  consideration  of  which,  the  said  freighters  thereby 
promised  and  agreed,  amon^  other  thin^,  to  pay  to  the  defenda^ 
m  frill  for  the  might  and  hire  of  the  ship  f<nr  the  said  voyage  the 
sum  of  136iL  \0e.  per  calendar  month,  for  six  months  certain,  to 
commence  in  eight  days  after  she  was  ready  to  receive  the  cargo  at 
Liverpool,  and  to  igcontinue  until  she  was  discharged  at  Lio^pool, 


(f)  Bvrne  and  OUien  o.  Bittimon,  in 
K.  B.  Trinity  Term,  37  Geo.  8.  The 
onestion  arose  on  a  set-off,  pleaded  by  the 
defendant,  the  master  of  we. ship,  to  an 
action  bronu^t  against  him  on  another 
acooont  by  the  merchant.  The  plea  did 
not  refer  to  the  charter-party,  but  was 
for  the  freight  and  hire  of  tiie  ship  from 
Liverpool  to  Madeira,  and  from  thence  to 


Barbadoes,  and  for  the  diabanemedts  sod 
port-charges  of  the  ship  at  Madeira  and 
on  the  voyage,  and  for  work  and  labour 
generally,  and  money  paid;  so  that  the 
decision  did  not  tnm  upon  the  focm  of  th« 
prooeedinffs  in  the  cause.  The  yoitkw 
came  before  the  Court  1^  a  ^eoal  cast 
reserved  frtxn  the 


r 


f 


& 


CHAP,  el]  Payment  of  Freight.  355 

Greenock,  or  Bristol,  together  with  two  thirds  the  amount  of  all 
pilotage  and  port-charges  that  might  accrue  and  be  paid  during  the 
course  of  the  said  voyage,  with  customary  primage ;  payment  thereof 
to  be  made  in  manner  following — viz.y  IS6L  10«.  to  be  advanced 
before  sailing  from  Liverpool,  by  a  good  bill  at  three  months'  date, 
and  what  cash  might  be  required  for  the  said  vessel's  disbursements 

^  and  port-charges  at  Madeira  and  Barbadoes,  to  be  paid  in  part  of 

the  said  freight,  and  the  remainder  of  the  said  freight  should  become 
due,  and  be  paid  on  the  final  discharge  of  the  said  vessel  at  Liver^ 
pool,  Greenoac,  or  Bristol,  by  good  bills  on  London  at  three  months' 
date.  The  period  of  computation  commenced  on  the  7th  of  Auaast, 
1794 ;  on  the  19th  of  that  month  the  ship  sailed  from  Liverpool  for 
Madeira,  freighted  with  goods,  and  arrived  there  on  the  19th  of 
September,  and  discharged  at  that  place,  bv  the  4th  of  October,  as 
many  of  die  mx)ds  as  were  to  be  dehvered  there,  and  took  on  board, 
on  account  of  the  merchants,  ninety  pipes  of  wine,  and  sailed  from 
thence,  on  the  9th  of  October,  fer  Barbadoes;  but,  on  the  10th  of 
November,  was  captured  on  tlie  way  thither.  The  merchants  had 
paid  1352L,  part  of  the  freight  for  the  first  month,  and  also  the  port- 
charges  and  disbursements  for  the  ship  at  Madeira.  Pattinson  now 
claimed  in  the  present  suit  further  freight  from  the  7th  of  September 
to  the  day  of  the  ship's  capture,  or  to  the  day  when  she  had  com- 
pleted the  delivery  at  Madeira,  or  freight  for  the  goods  delivered 
there,  at  the  usual  rate  of  conveyance,  allowing  the  1352.  But  the 
Court  held  that  he  had  no  claim  whatever.     On  his  part  it  was  con- 

^  tended  that  there  ought  to  be  an  apportionment  in  this  case;  and 

the  passage  before  cited  from  Malyne,  relatii^  to  a  ship  lost  at  Dover, 
was  quoted  as  an  authority  in  his  favour.  But  Lord  Kenyon,  Chief 
Justice,  said :  **  In  that  case  the  goods  came  to  the  merchant's  hands, 
and  the  owner  of  the  ship  might  nave  provided  another  ship  to  carry 
them  to  London;  in  this  case,  by  the  terms  of  the  contract,  the 
freight  is  to  become  due  at  Liverpool,  and  therefore  it  cannot  be 
claimed  before." 

These  two  cases  may  serve  as  a  guide  for  the  construction  of  other 
charter-parties  on  the  same  subject,  or  for  the  framing  of  a  charter- 
party  in  such  a  maimer  as  to  express  the  real  meaning  of  the  contract- 
mg  parties,  without  ambiguity. 

l3y  a  charter-party,  made  for  a  voyage  fix)m  London  or  Portsmouth 
to  Monte  Video,  and  back  to  some  port  of  discharge  in  Grreat  Britain, 
with  a  provision  that  the  master  should  touch  at  uie  coast  of  Africa 
for  a  certain  purpose,  if  requiried,  the  freighter  covenanted  to  pay 
6702.  per  month,  for  everv  calendar  month  life  ship  should  be 
employed  by  him,  the  freighter,  during  the  said  intended  voyage  to 
Monte  Videoy  and  back  to  her  port  of  discharge,  and  so  in  proportion 
for  any  less  time,  in  fiiU  for  the  hire  of  the  i^ip  during  her  intended 
service ;  such  freight  to  commence  from  the  .day  the  snip  should  be 
ready  to  receive  goods  on  board  at  Portsmouth,  and  end  when  she 
should  have  finally  discharged  the  whole  of  her  said  cargo ;  and  also 
pay  two  thirds  of  all  pilotage  and  port-charges  during  the  whole  of  the 
voyage,  and  also  two  thirds  of  all  expenses  of  stowing  the  said  ship's 
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cargo  at  Monte  Video ;  such  freight,  pUotaae,  and  port-^Jiarges  to  be 
paid  on  ilie  arrived  and  discharge  of  tne  ship  at  her  destined  port  t» 
Great  Britain.  Upon  this  contract,  an  action  was  brought  against 
the  freighter,  and  it  was  alleged,  on  the  part  of  the  owner,  that  the 
ship  took  in  such  goods  at  Portsmouth  as  the  freighter  thought  fit  to 
lade,  and  then  proceeded  on  the  voyage,  and  touched  at  the  coast  of 
Africa  as  required,  and,  in  the  prosecution  of  the  outward  voyage, 
was,  before  her  arrival  at  Monte  Video,  without  the  fault  of  the  owner, 
master,  or  crew,  by  persons  unknown  wrongfully  seiced  and  s^t  to 
London,  and  there  detained  for  a  consider^e  time,  but  afterwards 
liberated  and  restored  to  him:  that  he  then  made  the  necessary 
repairs,  and  having  properly  fitted,  victualled^  and  maimed  the  ship, 
gave  notice  thereof  to  the  fireighter,  and  offered  to  prosecute  om 
complete  the  voyage,  and  required  from  him  the  necessary  directioot 
for  that  purpose,  but  that  the  freighter  revised  to  give  any  directioDS, 
or  to  permit  the  ship  to  pursue  the  voyage,  and  wholly  renounced  the 
charts-party,  and  oischarged  the  owner  from  further  proseouting  the 
voyage.  It  was  further  aBeged  that  the  ship  had  been  employed  m 
the  voyage  twelve  months,  and  that  the  freight  thereof  amounted  to 
SflAOL ;  that  she  would  have  been  employed  for  twelve  months  more, 
if  the  freighter  would  have  permitted,  and  the  freight  thereof  would 
have  amoimted  to  another  sum  of  8,040^,  and  that  two  third  parts  of 
the  pilotage  and  port-charge^  during  the  voyage  amounted  to  5(M> ; 
and  the  complaint  was,  that  the  freighter,  who  had  been  requested  to 
pay  these  sums,  had  refused  to  do  so.  So  that  by  the  form  of  the 
action  the  owner  claimed  to  recover  the  freight,  &c*,  as  due,  and  not 
to  recover  damages  a£;ainst  the  freighter  for  refosing  to  allow  him  to 
prosecute  the  voyage  ^\  And  on  oehalf  of  the  owner  it  was  con- 
tended, that  as  he  had  done  all  in  his  power  toward  the  comfJetioti  of 
the  voyage,  and  the  further  prosecution  and  completion  of  it  were 
prevented  by  the  freighter,  ne  had  acquired  a  right  to  the  sums 
demanded  as  freight,  &c.,  as  fully  as  if  the  voyage  had  been  per- 
formed, and  the  snip  had  arrived  and  been  discharged  at  h&c  destined 
port.  But  the  Court,  adverting  to  the  particiSar  terms  of  the 
contract,  wherebv  the  freight,  &c.,  were  made  payable  for  the  arrival 
aud  discharge  of  the  ship  at  her  destined  port  in  Great  Britaifii  and 
considering  that  the  efforts  of  the  owner  could  not  possibly  insure 
this  event,  which  might  be  defeated  by  the  act  of  Gocl,  and  various 
accidents,  to  which  marine  adventurers  are  subject^  held  this  not  to 
be  one  of  those  cases  in  which  an  offer  to  perform  an  act,  if  refused  by 
the  party^  to  be  charged  by  the  performance,  is  equivalent  to  per- 
formance itself,  and^p)nsequentlv  that  the  owner  was  not  entitlea  to 
recover  the  freight,  oec,  wnich  ne  claimed  in  this  action  (A). 
' '  ■      _^_^^____^..^^_^^ .        ,- .  ,     ,        .       . .     .  ^^ ,        ,. ^  11^ 

{g)  It  18  not  clear  that  the  charter-party  declaration.    Tlic  defendant  pleaded  sm^ 

contmncd  any  covenant  on  the  part  of  the  snedal  pleaa  to  which  the  pteinttff  demuitML 

freighter   that    would    have    fumUhed    a  Upon  the  argmneiit»  the  Court  dwregwwj 

ground  for  such  nn  action  f9r  damages.  the  plea^  and  gave  judgment  against  U» 

(A)  Smith  ©.  WUson,  8  East,  487.    It  was  pkintiff  npon  the  declaration.    See  aw 

an  action  of  covenant ;  the  facts  stated  in  the  case  (^  Oroder  v.  SmMii,  1  6co(t>  New 

the  text  wore  contained  in  the  plaintiff*8  B.  S38. 
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AI8O5  in  the  ease  of  a  ship  which  arrived  with  a  cargo  at  Naples^ 
where  the  cargo  wa«  seized  by  the  government,  and  so  the  master  was 
ppevaited  from  delivering  it  to  the  consignee  of  the  merchant,  it  was 
held  that  the  merchant  was  not  liable  to  pay  the  outward  freight  (i). 
Again,  where  by  charter-party  a  ship  was  hired  to  receive  a  cargo  in 
London^  and  proceed  to  «uoh  places  as  the  merchant  should  direct,  and 
there  unload,  reload,  and  retom  fr^m  thence  to  London^  and  it  was 
agreed  that  the  ship  should  contmue  in  the  service  six  calendar  months 
at  least,  and  ibr  such  frirther  tfane  as  would  be  necessaiy  to  complete 
the  voyage,  and  the  merchant  covenanted  to  pay  to  the  owner  for  the 
nse  of  the  ship  a  certain  sum  per  ton  per  month,  during  the  term  of  six 
calendar  months  at  the  least,  and  so  in  proportion  for  a  less  time  than 
a  whole  month,  and  at  the  like  rate  for  such  further  time,  if  any,  and 
nntil  her  final  discharge  in  London^  or  up  to  the  day  of  her  being  lost, 
captured,  or  last  seen  or  heard  of,  such  freight  to  be  paid  to  the  master 
in  cash,  in  manner  following — rur.,  so  mucn  as  might  be  earned  at  the 
time  of  the  airival  of  the  ship  at  the  jirei  destined  port  abroad,  to 
be  paid  within  ten  days  after  arrival  at  such  port,  and  before  the 
delivery  of  the  cargo,  and  at  the  expiration  of  every  month  after  that 
period  the  freight  to  be  paid  up  from  time  to  time,  during  the  continu- 
ance of  the  ship  in  the  service,  and  the  residue  or  balance  on  the  day 
the  ship  should  be  finally  discharged  frx>m  the  service ;  and  that  in 
defkult  of  payment  of  any  part,  the  master  might  retain  and  sell  so 
much  of  tne  cargo  as  might  be  sufficient  to  cover  the  amount  And 
there  was  a  proviso  in  the  charter-party,  that  the  merchant  might  at 
any  time  during  the  voyage  purchase  the  ship  for  a  specified  sum, 
fipo^  pftjing  the  fr^ij^ht  that  might  be  earned  up  to  the  time  of  such 
puFcluee.  And,  in  &cty  it  happened  that  the  ship  was  lost  by  perils 
of  the  sea  before  her  arrival  at  her  first  destined  port.  It  was  decided 
that  nothing  was  payable  (k). 

In  all  these  cases  the  Court  thought,  that,  according  to  the  true 
eimstruction  of  the  contract,  the  payment  was  made  to  depend  upon 
an  event  which  never  happened. 

11.  The  Courts  of  Aamiralty,  where  the  question  of  freight  comes 

— — ^^i^— —   III  I    ■    I    ■■■  I         ■      — ♦^»»^— ^— »  I    »  ■  — ^^—»^— »»—»—— ^^-^■^^»—^^— I  — ^»».       »  .111  ^^^m-^^—^mm^ 

(f)  Stortr  o,  Ctordoa  and  Otheriy  3  M.  the  vcnel  should  be  ordered  to  the  Spanish 

&  S.  308.  Mam,  4/.  per  day  was  to  be  paid  for  every 

•  (Jr)  Gibbon  v,  Mendez,  8  6.  ft  A.  17.  day  after  the  twenty-sixth  day  after  her 
8es  «!■>  Oroiter  «.  fknxih,  1  ficott,  K.  B.  arrival  at  Jainaiea^  until  despaiched  from 
338.  Bj  a  cbaarWr-partf .  tha  vomoI  vtm  bar  loadin^^  port  Demurrage^  100/.  per 
to  sail  from  London  witli  a  cargo  for  month,  or  in  proportion  for  a  le«8  period, 
Kingston,  or  any  other  port  in  Jamaica;  payable  on  settlement  of  the  hire  of  the 
and,  having  disehai^^  the  same,  receive  vessel.  The  vessel  sailed  from  London, 
on  hoard  a  cargo  from  thence,  or  from  a  and  discharged  %  portion  of  her  outward 
port  on  the  Spaniih  Maiii  if  required,  and  c^rgo  at  Kingston,  tmd  the  residue  at 
deliver  the  wme  at  a  port  in  tne  United  another  port  in  Jamaica,  and  sailed  thouoe 
Kingdom— fi^ht  to  be  paid,  ^5Q/.  in  ten  to  a  port  in  tha  Spanish  Main  to  receive 
da^  aftar  laiBiig  iVom  Qraveiend,  and  a  homeward  cargo,  and  there  remained 
760^.  more  in  two  months  aAar  a  right  de-  one-hundred  and  thirty-nine  days  beyond 
Uvery  of  the  homeward  cargo  at  her  port  the  stipulated  twenty-Ave  days.  Held, 
of  dwcbarge  ia  the  United  Kingdom,  pro-  that  the  4i,  per  day  was  not  payable  until 
vidad  ahe  should  be  required  to  prooead  two  montha  after  the  delivery  of  the  home- 
to  one  port  only  in  Jamaica^  ami  25/.  ward  cargo  at  the  ship's  port  of  discharge^ 
more  should  she  w  required  to  go  to  two  in  the  United  Kingdom.* 
or  vaom  porta  in  that  island;  and  in  case 
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collaterallj  before  them  in  the  case  of  captured  ships  ordered  to  be 
restore  d,  will  exercisea  larger  equity  than  belongs  to  a  Court  of  Law ; 
without  assuming  to  make  a  new  contract  between  the  parties,  thej 
presume  their  consent  to  such  a  contract  as  equitably  belongs  to  a 
new  state  of  things,  not  originally  within  their  contemplation.  Accord- 
ingly, where  a  snip  having  been  captured  at  the  very  mouth  of  the 
port  to  which  she  was  destined,  was  afterwards  retaken  and  sold  for 
salvage,  but  the  ship  and  cargo,  upon  a  suit  in  the  Admiralty,  were 
ordered  to  be  restoi^,  the  Court  directed  a  moiety  of  the  freight  to 
be  paid,  though  the  merchant  insisted  that  none  was  due,  because  the 
whole  voyage  had  not  been  performed ;  while  the  owner  claimed  the 
whole  freight,  because  he  had  reached  the  mouth  of  the  river  (Jy 

If  in  a  time  of  war  a  neutral  vessel,  carrying  goods  belonmng  to 
the  subjects  of  one  of  the  belligerent  powers,  be  taken  by  mose  of 
the  other  (m  which  case  the  goods  are  lawful  prize,  but  the  ship  is  to 
be  restorea),  the  captor  pays  the  whole  freight,  because  he  represents 
the  enemy,  by  possessing  himself  of  the  enemy's  goods  ^'tir«  heUi;  and 
although  the  whole  freight  has  not  been  earned  by  the  completion  of 
the  voyage,  yet,  as  a  captor,  by  his  act  of  seizure,  has  prevented  its 
completion,  his  seizure  shall  operate  to  the  same  effect  as  an  actual 
delivery  of  the  goods  to  the  consi^ee,  and  shall  subject  him  to  the 
payment  of  the  full  freight  (m).  This,  however,  is  to  be  understood 
of  such  goods  only  as  a  neutral  vessel  may  convey  by  the  law  of 
nations,  and  of  a  trade  ordinarily  allowed  to  me  neutnd  nation  by  the 
government  to  whose  subjects  the  goods  belong.  If  the  goods  are 
contraband  according  to  the  law  of  nations,  such  as  naval  stores,  &c., 
no  freight  is  to  be  paid  by  the  captor  (n);  and  this,  whether  the 
master  know  the  quality  of  the  goods  or  not ;  for,  in  time  of  war,  he 
is  bound  to  know  the  contents  of  his  cargo,  and  cannot  be  permitted  to 
aver  that  he  was  ignorant  of  them  {o\ ; — nor  is  any  freight  to  be  paid 
by  the  captor  if  the  ship  is  employea  in  bringing  the  produce  of  the 
colony  of  a  belligerent  power  to  the  mother-country  (p),  or  in  the 
coasting  trade  between  one  port  and  another  of  the  same  country  (9), 
or  in  carrying  the  goods,  ev^n  of  neutrals,  directly  from  the  mother- 
country  to  its  colony  (r),  or  from  one  hostile  nation  to  the  colony  of 
another  hostile  nation  in  alliance  with  it  (a),  if  these  trades  were  not, 
in  time  of  peace,  open  to  the  neutral  nation  whose  ship  is  so  employed, 
— because,  in  all  these  cases,  it  is  evident  that  the  trade  is  opened  in 
the  time  of  war  merely  for  the  convenience  of  the  belligerent  power, 
and  to  relieve  that  power  from  a  part  of  the  difficulties  occasiox^  by 
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{t\  The  Friend*,  1  Edw.  Ad.  Rep.  186. 

(m)  The  Copenhagen,  Menisff,  1  Bob. 
Ad.  Rep.  289.  The  Bremen  Flngge,  4 
Rob.  91.  The  Vrow  Henrica,  4  Bob.  347. 
And  the  amount  of  freight  is  nsnally 
iTieaRHred  by  the  terms  of  the  charter- 
piirtv:  but  see  the  Twilling  Riget,  5  Rob.  85. 

(n)  The  Mercurins,  Meii^e,  1  Rob. 
Ad.  Rep.  288. 

(o)  The  Oster  Riaoer,  Jurgenson,  4 
Rob.  Ad.  Rep.  199. 


(p)  The  Rebeoca»  Moore,  2  Rob.  Ad. 
Rep.  101.  See  also  the  American,  Sher- 
borne, id.  vol.  8,  p.  86. 

(g)  The  Emannel,  Soderstrom,  1  Rob. 
Ad.  Rep.  296,  and  the  Mercnrina  there 
cited. 

(r)  The  Immannel,  Eysenberg,  2  Rob. 
Ad.  Rep.  186;  and  the  Anne»  Lord,  id. 
vol.  8,  p.  91,  note  (a);  and  the  Nancy, 
Joy,  id.  p.  82. 

(«)  Hie  Rose,  Young,  2  Bob.  Ad.  Rep.  206. 
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the  war ;  and  die  neatral  vessel  so  emplo jed  dierebj  ftmushes  direct 
assbtance  to  the  belligerent  power.  But  as  trade  from  a  port  of  one 
nation  to  a  port  of  another  is  in  general  open  to  all  countries^  freight  is 
to  be  paid  to  the  owners  of  a  nentral  ship  employed  in  carrying  the 
goods  of  an  enem j  from  a  port  of  one  nation  nostile  to  the  captors,  to 
a  port  of  another  nation  equally  hostile  (<). 

Again,  if  a  ship  be  tak^i  andretaken,  and  carried  by  the  re-captors 
into  a  port  short  of  the  place  of  destination,  and  the  ship  be  there 
restcnra,  b^re  the  cargo  is  restored,  either  by  reason  of  a  delay  on 
the  part  oi  the  merchant  to  claim  the  cargo,  or  of  doubt  or  litigation 
upcm  his  right  to  restitution,  the  Court  of  Admiralty  does  not  require 
the  ship  to  wait  the  doubtful  erent  of  the  claim  of  toe  cargo  in  order 
to  convey  it  to  the  place  of  destination,  but  gives  the  owners  their 
whole  freight,  subject  only  to  the  deduction  of  salvage  upon  the 
amount  of  it  (u\  And  this  with  ereat  justice ;  for  the  capture  is  not 
imputable  to  tne  master ;  the  delay  of  obtaining  restitution  of  the 
cai]go  is  imputable  to  the  merchant 

n  the  ship  of  an  enemy,  carrying  the  goods  of  a  neutral,  be  taken, 
and  the  captor  conduct  the  ship  and  cargo  to  the  place  of  destination, 
and  so  fulfil  the  contract  of  the  master,  the  captor  is  entitled  to 
receive  the  freight  of  the  eoods  upon  their  restitution  to  the  mer- 
chant; but  he  is  not  entitled  to  this  if  he  take  the  ship  to  a  different 
port,  and  do  not  perform  the  original  voya^  (x) — not  even  if  the 
proprietor  of  the  careo  afterwards  disposed  of  it  at  the  place  to  which 
the  ship  mav  be  earned  (v). 

The  receipt  of  freight  by  the  obligee  of  a  bottomry  bond  is  in  law 
a  receipt  of  it  bv  the  shipowner,  by  whose  master  the  bond  was  given 
to  raise  money  mr  necessary  repairs  {z). 


(<)  The  WUbelmina*  G»rlioii»  2  Bob. 
Ad.  B«p.  101,  in  notis.  The  UlniiD,  3 
Bob.  180. 

(«)  The  Bace  Hone,  White,  8  Bob. 
Ad.  Bep.  101 ;  and  see  the  ceaes  cited  in 
the  note  at  the  end  of  that  report.  See 
alao  the  Hofihung,  Bask,  6  Bob.  Ad. 
Bep.  281. 

(s)  The  Fortona,  Tadaen,  4  Bob.  Ad. 
Bep.  278»  and  the  case  of  the  Vreyheid, 


and  also  Bynkershoek,  Quest.  Jnr.  Pab. 
Ub.  1,  c.  18,  there  dted.  This  is  different 
from  the  old  rule,  as  laid  down  in  the 
Conaolato  del  Mare,  eh.  178. 

(y)  Vrow  Anna  Catherina^  Mahts,  6 
Bob.  Ad.  Bep.  269.  The  I>Uina,  6  Bob. 
71.  The  Etnisco,  5  Bob.  69.  But  see  the 
Baoe  Horse,  8  Bob.  101;  the  Hamilton, 
ib.  107. 

(s)  Benson  v.  Chi^man,  8  C.  6. 960. 
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CHAPTER  X. 

OF  GENERAL  OB  GROSS  AYERAGE;  AND  HEREIN^ 

Jettison, 

2.  Of  the  Zotseifor  which  Contribution  hy  general  Average  9kaU  he  made, 

3.  Of  the  Jettison  of  Ooods  stowed  on  the  Deck  qf  the  Ship, 

4.  Of  Ships  Stranded  and  Lost, 

5.  Of  Ship^  Expenses  in  Port  ofBef^e, 

6.  Cf  Goods  sold  for  the  Necessities  of  Ship  and  Cargo, 

7.  Cf  Expenses  in  Wages  and  MainUnamoe  of  Crew,  dwimg  the  detention  of  a  Ship  Ig 

order  of  a  Sovereign  Power* 

8.  Of  the  Expense  qf  Wages  and  Maintenance  of  Crew  whOe  the  Ship  is  mcdiingfor 

Convoy, 

9.  Of  the  Expense  (f  Sealing  Mariners  wounded  in  Dtfence  qfthe  Ship, 
JO.  Of  Loss  hy  Collision, 

11.  Eemarhs, 

m 

12.  What  Articles  are  to  Contribute, 
18.  Of  the  Mode  of  Contribution, 

14.  Sow  settled,  and  recovered  in  case  of  Dispute, 

1.  Haying  thus  treated  of  the  roBpecttve  duties  of  the  owner  and  the 
merchant,  I  now  proceed  to  the  consideration  of  a  subject  which  is 
equally  a  duty  of  the  one  and  ihe  other— namely,  the  General  Con- 
tnbution  that  is  to  be  made  by  all  parties  toward  a  loss  sustained  by 
some  for  the  benefit  of  all  This  contribution  is  sometimes  called  by 
the  name  oi  general  average,  to  distinguish  it  from  special  or  particular 
average — a  very  hicorrect  expression,  used  to  denote  every  kind  of 
partial  loss  or  damage  happening  either  to  the  ship  or  cargo  from  any 
cause  whatever ;  and  sometimes  by  the  name  of  gross  average,  to 
distinguish  it  from  customary  average,  mentioned  in  the  bill  of  lading, 
which  latter  species  is  sometimes  called  also  petty  average. 

The  principle  of  this  general  contribution  is  known  to  be  derived 
from  the  ancient  law  of  Rhodes^  being  adopted  into  the  Digest  of 
Jmtiniany  with  an  express  recognition  of  its  true  origin.  The  wisdom 
and  equity  of  the  rule  will  do  honour  to  the  memory  of  the  state 
from  whose  code  it  has  been  derived,  as  long  as  maritime  commerce 
shall  endure.  The  principle  of  the  rule  has  been  adopted  by  all 
commercial  nations,  but  there  is  no  principle  of  Maritime  Law  that 
ha»  been  followed  by  more  variations  m  practice.  The  modem 
ordinances  of  the  several  continental  states  of  Ewrope  differ  from  each 
other  in  many  particulars  relating  to  this  general  contribution,  and 
the  French  ordinance  establishes  a  different  mode  of  contribution  in 
different  cases.     An  enumeration  of   these  varieties  would  furnish 
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little  entertaiimient  or  instruction  to  an  Engliah  reader;  discordant 
roles  rather  serve  to  perplex  the  choicej  than  to  guide  the  judgment 
If  any  <Hie  is  desirous  of  knowing  all  that  doctors  have  written  ancTl 
states  ordained  on  these  particulars,  I  must  refer  him  to  other  writers, 
and  particularly  to  the  very  daborate  and  learned  treatise  of 
Enurigon(a)'y  or  to  the  recent  publication  of  Mr.  Beneche  on 
Insurance,  m  which  latter  work  is  mnck  learning  combined  with  practical 
erpeacience.  The  determinations  of  English  Courts  of  Justice  furnish 
less  of  authority  on  this  subject  than  on  any  other  branch  of  Maritime 
Law ;  there  b^ng  few  reported  cases  of  questions  either  between  the 

Erties  liable  to  contribution  in  the  first  instance,  or  between  a  party  so 
ble,  and  an  insurer  from  whom  indemnity  has  been  sought  The 
work  of  Magena  contains  a  variety  of  cases  of  adjustment  of  average 
by  consuls  and  Courts  abroad,  and  by  merchants  at  home,  detailed 
¥rith  all  the  tedious  formularies  of  the  notarial  office,  and  the  minutiss 
of  the  counting-house,  but  accompanied  by  some  very  judicious 
remarks.  Much  useftd  information  upon  the  subject  is  to  be  found 
in  Mr.  Park's  System  of  Marine  Insurances,  and  also  in  the  publication 
by  Mr.  Serjeant  Marshall  on  the  same  subject ;  but  as  the  nature  of 
the  present  work  requires  that  it  should  also  be  treated  of  here,  I  shall 
examine, /9*«t,  the  cases  in  which  general  contribution  is  to  be  made ; 
secondly f  the  articles  that  are  to  contribute ;  and,  lastly ^  the  mode  of 
contribution — confining  myself  as  closely  as  possible  to  the  authorities 
and  practice  of  our  own  nation,  or  to  those  anci^it  laws  and  ordinances 
whidi  are  ^erally  considered  as  guides  by  English  lawyers  on 
subjects  of  Maritime  Law  (6). 

The  rule  of  the  Ehodian  laws  is  this :  '^  If  goods  are  thrown  over-* 
board  in  order  to  lighten  a  ship,  the  loss,  incurred  for  the  sake  of  all, 
shall  be  made  good  by  the  contribution  of  ali"(o).  The  goods  must 
be  thrown  overboard ;  the  mind  and  agency  of  man  must  be  employed : 
if  the  goods  are  forced  out  of  the  ship  by  the  violence  of  the  waves, 
or  are  destroyed  in  the  ship  by  lightning  or  tempest,  the  merchant 
alone  must  bear  the  loss.  They  must  be  thrown  overboard  to  lighten 
the  skip;  if  they  are  cast  overboard  by  the  wanton  caprice  of  the  crew 
or  the  passengers,  theyt  or  the  master  and  owners  for  tnem,  must  make 
good  the  loss.  The  goods  must  be  thrown  overboard  for  the  sake  of  all ; 
not  because  the  ship  is  too  heavily  laden  to  prosecute  an  ordinary 
course  through  a  tranquil  sea,  which  would  be  the  fault  of  those  wiio 
had  shipped  or  received  the  goods ;  but  because  at  a  moment  of 
distress  and  danger  their  weight,  or  their  presence,  prevents  the  extra- 


(a)  Ch.  12,  gectfl.  8^—42.  See  also,  on 
the  sabject  of  this  chftpter,  Weskett  on 
Insoniioe — ^tttlaf,  Couinbaticisi*  Cuttfoff, 
General  Arera^  and  Jettiaoii-*in  whidi 
ave  msny  cStattont  ftoni  the  ftveign  ordi- 


(6)  ^nce  the  pnbUoation  of  the  faram 
odltioQf  of  this  book,  an  Btiay  on  ATer- 
9^  ha«  beoi  published  by  Mr.  Stevens, 
cA  Lbyd's  Co£ke  House,  which  contains 
eome  very  sensible  obscttrations  on  the 
sabject  of  general  average.    The  Treatiie 


of  Mr.  Benecke  was  published  after  Mr. 
Stevens's  Essay.  There  has  also  been  pub- 
lished, dnring  the  hut  year  (1842),  a  new 
edition  of  Mr.  Jnslioe  Pwrs  Treatise  oa 
Iniaranoe,  by  Mr.  F.  Hildyard,  of  the 
Heme  Cironlt^  in  which  will  be  found  all 
the  modern  decisions  upon  this  branch  of 
the  law. 

(c)  Dig.  14,  2, 1. — Lege  Rhodia  cavetor, 
nt^  si  levwidsB  navis  gratia  jactus  mercium 
factos  sit,  omnium  oontributione  saroiator, 
q«odj3ro  omnibw  datum  est. 
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ordinary  exertions  required  for  die  general  safety.  When  die  ship  is 
in  danger  of  perishing  from  the  violent  agitation  of  the  wind,  or  from 
the  quantity  of  water  that  may  have  forced  a  way  into'it,  or  is  labour- 
ing on  a  rock,  or  a  shallow,  upon  which  it  may  liave  be^i  driven  hv  a 
tempest ;  or  when  a  pirate  or  an  enemy  pursues,  gains  ground,  ana  is 
ready  to  overtake, — ^no  measure  that  may  facilitate  the  motion  and 
passage  of  the  ship  can  be  really  injurious  to  any  one  who  is  interested 
m  the  welfare  of  any  part  of  the  aaventnre,  and  every  such  measure 
may  be  beneficial  to  almost  all.  In  such  emerg^icies,  therefore,  wh^ 
the  mind  of  the  brave  is  appalled,  it  is  lawful  to  have  recourse  to 
every  mode  of  preserv%tion,  and  to  cast  out  the  soods  in  order  to 
lighten  the  ship  for  the  sidsie  of  all  (d).  But  if  the  £ip  and  the  residue 
of  the  cargo  be  saved  from  the  peril  by  the  voluntary  destruction  or 
abandonment  of  part  of  the  coods,  equity  requires  that  the  safefy  of 
some  should  not  be  purchased  at  the  expense  of  others,  and  thereKure 
all  must  contribute  to  the  loss. 

Many  of  the  foreign  ordinances  («)  have  prescribed  various  forms 
to  be  adopted  with  respect  to  jettison;  some  of  them  have  even 
named  the  persons  to  be  consulted  before  it  takes  place,  and  have  set 
down  the  phrases  of  consultation,  and  specified  the  sorts  of  goods  that 
shall  be  first  thrown ;  and  some  authors  have  amused  themselves  by 
dividing  the  act  itself  into  the  several  species  of  regular  and  irregular, 
formal  and  informal  (/).  But  the  regulations  prescribed  by  persons 
at  ease  in  the  closet  or  senate-house  will  seldom  be  followed  at  the 
moment  when  life  or  liberty  is  in  jeopardv ;  at  such  a  moment,  every 
one  present  will  exclaim  with  the  friend  of  Juvenal,  FundUe  qua  mea 
eunt — etiam  ptdcherrima ;  and  provided  the  jettison  have  been  the 
effect  of  dai^er  and  the  cause  of  safety,  all  writers  agree  that  con- 
tribution ought  to  be  made,  although  the  forms  have  not  been  com- 
plied with.  Previous  deliberation,  if  there  be  time  to  deliberate,  and 
a  due  choice  of  the  heaviest  and  most  cumbersome  articles^  may  be 
proofe  of  the  necessity  and  propriety  of  the  act ;  but  they  are  not  the 
onlv,  and  therefore  ought  not  to  be  deemed  the  esseniud  proof B{a\ 
Indeed  in  this  case,  as  in  many  others,  too  close  a  compliance  with 
forms  at  a  period  of  supposed  danger  has  very  justly  excited  a  sus- 
picion of  fraud  (A).  In  all  cases,  however,  and  in  all  countries,  it  is 
justly  required  of  the  master  that  he  draw  up  an  account  of  the 
jettison,  and  verify  the  same  by  the  oath  of  himself  and  of  some  of  his 
crew,  as  soon  as  possible  after  his  arrival  at  any  port,  that  there  may 
be  no  opportunity  to  purloin  goods  from  the  ship,  and  then  pretend 
they  were  cast  over  in  the  hour  of  danger. 


((H  Moose's  case,  12  Co.  68 ;  mentioiied 
also  in  Bird  «.  Astock,  2  Bolst.  280. 

(0)Larars  of  Oleron,  arts.  8,  9;  QrcBn. 
of  Wisbuy,  arte.  20,  21,  88;  French 
OrcUn.  liv.  8,  tit.  8,  Dn  Jet  arts.  1—4^ 
and  Valin  thereon;  Code  de  Com.  art. 
410,  &0. 

(/)  See  Emerigon,  torn.  1,  p.  606;  Con- 
Bolato  del  Mare,  caps.  47 — 49. 

{g)  So  decided  in  Berkley  and  Others 


«.  Presgrove,  1  East^  220,  as  to  other  etses 
of  general  ayerage. 

(A)  Emerigtni,  torn.  1,  p.  606,  dtes  sn 
observation  of  Tkrga,  who  savs,  that  during 
sixty  years  in  whteh  he  had  been  a  magis- 
trate at  Genoa,  conversant  with  tiiis  sob- 
jeot,  he  had  known  only  ^y^  instsooes  of 
regular  jettison,  all  of  which  wore  soqpectad 
of  fraud,  becaoto  tiie  forms  had  been  too  wen 
observed. 
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2.  From  the  mle  thus  established  by  the  JRhodtans,  varions  corol- 
laries have  been  deduced.  Thus^  if  in  the  act  of  jettison^  or  in  order  to 
accomplish  it,  or  in  consequence  of  it,  other  goods  in  the  ship  are 
broken,  damaged,  or  destroyed,  the  yalue  of  these  also  must  be 
included  in  the  general  contnbution.  So,  if  to  ayoid  an  impending 
danger,  or  to  repair  the  damage  occasioned  by  a  storm  (t),  the  ship  be 
compelled  to  tade  refuge  in  a  port  to  which  it  was  not  destined,  and 
into  which  it  cannot  enter  without  taking  out  a  part  of  her  cargo,  and 
the  part  taken  out  to  lighten  the  ship  on  this  occasion  happen  to  be  lost 
in  the  bar^s  employed  to  conyey  it  to  the  shore,  this  loss  also  being 
occasioned  by  the  remoyal  of  the  goods  for  the  general  benefit,  must 
be  repaired  by  general  contribution ;  but  if,  after  the  remoyal  of  goods 
for  such  a  purpose,  the  ship  with  the  remaining  cargo  should  tmfor- 
tunately  perish,  and  the  goods  in  the  barges  be  sayed,  the  proprietors 
of  the  latter  shall  not  contribute  to  the  loss  of  the  others,  because  the 
safety  thereof  is  not  owing  to  that  loss.  So  if,  upon  the  expectation  of 
an  hostile  attack,  part  of  the  cargo  be  taken  out  and  sent  away,  and 
sayed,  and  the  ship  with  the  remainder  of  the  cargo  fall  into  the  hands 
of  the  enemy,  the  part  sayed  shall  not  contribute  to  make  good  the 

If  part  of  the  cargo  be  yoluntarily,  and  without  &aud  or  cowardice, 
deliyered  up  to  a  pirate  by  way  of  composition  or  ransom,  to  induce 
him  to  spare  the  yessel,  and  the  residue  of  the  goods  (an  eyent  highly 
improbable),  or  if  a  sum  of  money  be  agreed  to  be  paid  to  a  pirate  or 
enemy  by  way  of  ransom,  all  writers  agree  that  the  yalue  of  the  part 
ransomed  must  contribute  to  this  loss  also ;  but  if  the  enemy  or  pirate, 
haying  oyerpowered  the  ship,  select  for  himself  such  parts  of  the 
cargo  as  best  suit  his  purposes,  and  plunder  the  ship  of  them,  in  this 
case  there  shall  be  no  contribution,  because  the  yalue  of  these  goods 
was  not  the  price  of  safety  to  others  (Z).  But  ransom  in  the  case  of 
capture  by  an  enemy  can  hardly  become  the  subject  of  general  ayerage 
in  this  country ;  for,  by  an  act  passed  in  the  twenty-second  year  of 
the  reign  of  George  the  Third  (m),  the  ransom  of  any  ship  or  mer- 
chandise on  board  the  same,  belonging  to  any  subject  of  this  country, 
and  taken  by  "  the  subjects  of  any  state  at  war  with  his  Majesty,  or  by 
any  persons  committing  hostilities  against  his  Majesty's  subjects,"  was 
absolutely  prohibited ;  and  by  a  statute  made  at  the  commencement  of 
the  late  war  (n)  such  ransom  was  prohibited,  *^  unless  in  the  case  of 
extreme  necessity,  to  be  allowed  by  the  Court  of  Admiralty;"  and  all 
contracts  for  ransom  contrary  to  those  statutes  were  made  yoid ;  and 


(t)  In  the  Big.  H  2, 4»  and  the  GtddoD, 
ch.  6,  art.  28,  the  role  U  laid  down  in 
general  teniM»  hot  moat  writers  eonflneit 
to  the  cases  mentioned  in  the  text.  See 
Beawes,  166;  2  Valin,  167:  yet  see  Well- 
wood,  tit.  20. 

(k)  Sheppard  v.  Wright^  1  Shower,  P. 
C.  18. 

(0  Dig.  14,  2, 2,  3.  Hicks  v.  Palington, 
Moore,  297.    WeUwood,  tit  18. 


(m)  22  Geo.  8,  o.  2S;  This  statute  is 
not  limited  as  to  time,  yet  the  87th  and 
two  following  cUnses  of  the  88  Geo.  8, 
c.  66,  contained  the  same  prohihition,  fte., 
of  ransom,  and  the  U^ter  statute  ww  made 
to  continue  («]y  dnring  the  last  war  with 
France.  m- 

(n)  48Geo.8,cl60,8s.84y36;  45Geo.8, 
c.  72,  ss.  16, 17. 
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the  person  enteriag  into  such  contract  sulgected  to  a  penalty  of  Jive 
hundred  pounds  (o). 

And  not  only  may  the  loss  of  goods  become  the  subject  of  general 
contribution!  but  abo,  in  some  cases,  the  expense  incurred  in  relation 
to  them.  Thus,  where  a  ship  went  into  port  in  distress  and  wanting 
repairs,  it  became  necessary  to  take  out  the  cargo ;  and  there  being 
no  warehouses  at  hand,  it  was  put  on  board  other  vesseb;  Lord 
StoweU  said,  that  as  the  unloading  the  eoods  was  for  the  common 
benefit  of  all,  it  being  necessary  to  unload  the  ship  for  the  preserva- 
tion of  the  cargo,  as  well  as  for  its  own  repair,  the  expense  incurred 
by  it  must  be  considered  as  general  average  ([p).  Thus,  if  it  be 
necessary  to  unload  the  goods,  m  order  to  repair  the  damage  done  to 
a  ship  by  tempest,  or  by  collision  with  another  vessel,  so  as  to  enable 
her  to  prosecute  and  complete  her  voyage,  it  has  been  held(j)  that 
tiie  expense  of  unlading,  warehousing,  and  re-shipping  the  goods 
should  be  sustained  by  general  contribution,  because  all  persons  are 
interested  in  the  execution  of  the  measures  necessary  to  the  com- 
pletion of  the  voyage. 

The  rule  mentions  goods  only,  but  its  principle  extends  to  the  ship 
and  its  furniture;  and  all  that  I  have  nitherto  said  respecting  the 
goods  is  to  be  understood  also  of  tlie  provisions,  the  guns,  the  hoki^  or 
other  tackle  of  the  ship :  d,  fortiori,  it  is  also  to  be  understood  of 

goods  belonging  to  the  owner  or  master  of  the  ship,  as  well  as  of 
lose  belongmg  to  the  merchant  Emerigon  illustrates  the  case  of 
the  hoai  by  the  relation  of  a  stratagem  practised  by  one  of  his  own 
countrymen.  The  master  of  a  French  vessel,  havmc  been  pursued 
for  several  hours  by  two  frigates,  and  having  also  his  n^ht  intercepted 
by  the  appearance  of  two  other  vessels  a-nead,  hoisteo,  as  soon  as  it 
became  aark,  his  boat  into  tlie  sea,  furnished  with  a  mast  and  sail, 
and  a  lantern  at  the  mast-head,  and  then  changed  his  course  and 
sailed  during  the  whole  night  without  any  Ught  on  board  his  own 
ship;  in  the  morning  no  enemy  was  in  sight.  The  value  of  the 
boat  thus  abandoned  was  made  good  by  general  contribution  (r). 
And  it  has  been  decided  by  the  Court  of  Common  Pleas,  that  the 
shippers  of  goods  were  liable  to  contribution  for  stores  necessarily 
ana  Tby  the  advice  of  the  mate  thrown  overboard,  after  the  ship  was 
captured,  and  while  in  possession  of  the  enemy;  for  the  capture, 
without  condenmation,  did  not  devest  the  property  of  the  owners 
while  a  spea  recupercmdi  remained  («). 

But  the  jettison  must  be  for  the  purpose  of  escape,  or  of  saving  the 
ship  and  cargo,  by  lightening  her  and  increasing  ner  speed ;  ana  so, 
when  the  captain  of  Uie  vessel,  in  order  to  prevent  a  quantity  of  dollars 


(o)  In  coDflequenoe  of  this  illegtlity,  if 
the  uwfter  ramom  his  ship,  and  bring  her 
to  Engknd,  the  owner  may  take  her  from 
him  vnthont  paying  the  price.~Ptir8onf  v. 
Soott,  2  Taimt.  363.  And  if  the  master, 
to  enable  himself  to  pay  the  ransom,  bor- 
row money  of  a  person  acting  with  him  ui 
the  truDBact'ou,  he  cannot  be  compelled  to 


repay  it.-*-Webb  «.  Brooks,  S  Tsimt.  6. 

(p)  The  Copenhagen,  1  Bob.  Ad.  Rep. 288. 
Da  Cost*  V.  Newnham,  2  Term  JLep.4ffT; 
also  the  Oratitudine,  3  Bob.  Ad.  Bep.  267, 
where  this  seems  admitted. 

(q)  Hummer  v.  WUdman,  3  M.  &S.'482. 

(r)  Emengdn,  tom.  1,  p.  622. 

{s)  Price  V.  NoUe,  4  Taont.  128. 
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from  fEdluur  into  the  hands  of  an  enemy^  bj  whom  be  was  about  to 
be  attackea,  threw  them  mto  tlie  sea,  and  was  immediately  captured^ 
the  loss  was  considered  not  to  be  a  general  average  (t)^ 

If  sails  are  blown  away,  or  masts  or  cables  broken  by  the  violence 
of  the  wind«  the  owner  must  alone  bear  the  loss  (u).  The  broken  tools 
of  an  artificer  being  no  charge  upon  his  employer. 

*  A  ship  had  struck  to  a  privateer^  who,  the  wind  blowing  firesh  at 
the  time,  was  unable  to  board  Ins  prize«  The  merchantman,  by 
hoisting  an  extraordinary  press  of  sail,  effected  her  escape ;  but  in  so 
doii^  was  much  strained  and  otherwise  injured,  and  nad  her  main-- 
mast  carried  away.  The  damage  so  done  was  held  not  to  be  general 
averace,  for  the  loss  was  a  common  sea-risk.  The  master  did  no  more 
than  his  strict  duty  to  his  owners  in  endeavouring  to  escape,  and  no 
sacrifice  was  made  for  the  benefit  of  the  cargo  («).  And  the  decision 
was  the  same  in  respect  of  damage  occasioned  to  a  ship  and  her 
tackle,  by  standing  out  to  sea  with  a  press  of  sail  in  tempestuous 
weather,  to  avoid  the  impending  peril  of  being  driven  on  shore  and 
stranded  (y\ 

Upon  tne  same  principles  was  decided  the  case  of  Taylor  v. 
Curtis  (z)y  by  the  Court  of  Common  Pleas.  The  ship  Hibemia  sailed 
on  a  voyage  under  protection  of  convoy.  In  consequence  of  a  hurri- 
cane, she  was  separated  from  the  convoy,  and  fell  in  with  an  American 
privateer.  The  captain,  seeing  no  prospect  of  escape,  resolved  on 
resistance.  The  Hibemia  mounted  only  six  guns,  ana  her  crew  con- 
sisted of  twenty-two  men.  The  American  had  twenty-two  ^uns,  and 
one  hundred  and  twenty-five  men.  The  fight  was  gallantly  main- 
tained ;  and  after  a  connict  of  eleven  hours,  in  which  the  hull  and 
rigging  of  the  Hibemia  were  greatly  damaged,  one  of  her  crew  killed, 
and  some  wounded,  she  succeeded  m  beating  ofi"  the  privateer.  The 
Hibemia  arrived  at  St  Thomae^e  almost  a  wreck,  and  delivered  her 
cargo  to  the  consignees.  The  value  of  the  entire  cargo  was  21,0922^ ; 
the  damage  and  expense  to  the  shipowners,  including  medicines  and 
surgical  aid  for  the  wounded,  was  2,908/.,  which  they  claimed  in  this 
action  as  general  average.  But  the  Court  felt  bound  to  refuse  ^the 
claim ;  and  Chief  Justice  Gibbs  said,  *^  The  losses  for  which  the 
plaintifis  seek  to  recover  this  contribution  are  of  three  descriptions  :^- 
1.  The  damage  sustained  by  the  hull  and  rigging  of  the  vessel,  and 
the  cost  of  her  repairs.  2.  The  expense  of  me  cure  of  the  wounds 
received  by  the  crew  in  defending  the  vessel  3.  The  expenditure  of 
powder  and  shot  in  the  engagement  The  measure  of  resisting  the 
privateer  was  for  the  general  benefit ;  but  it  was  a  part  of  the  adven- 
ture. No  particular  port  of  theproperty  was  voluntarily  sacrificed 
for  the  protection  of  the  rest  Tne  losses  fell  where  the  fortune  of 
war  cast  them,  and  there,  it  seems  to  me,  they  ought  to  rest'' 

But  if  the  master,  compelled  by  necessity,  cut  his  cable  from  the 
*  anchor  to  use  it  as  a  hawser,  or  if  he  cut  away  or  abandon  his  masts, 

if)  Butler  V.  WiMman,  8  B.  <fc  Aid.  898.  {9)  Fbwer  v.  Wliitmore.  4  M.  &  S.  141. 

1%)  Digeifc,  1\  %  2.  (s)  6  Tamit  606.     Bat  see  upon  this 

(r)  CoYington  «.  Roberta,  B  New  Rep.  oaae,  Phillips  on  Insunmce^  -nA,  1,  p.  887 1 

378.  sad  Benacke  on  Iniunmoe^  p.  a80. 
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*  sailS;  or  cables,  to  ligbten  aztd  prafirve  the  ship,  their  value  must  be 
made  good  by  contribution  (a).  * 

In  Uke  manner  (6)9  the  damage  voluntarily  done  to  a  ship^  by 
cutting  its  deck  or  sides,  in  onfer  to  facilitate  a  necessary  jettison, 
or  by  running  it  on  a  rock,  shallow,  or  strand,  to  avoid  the  danger  of 
a  storm  or  of  an  enemy,  and  the  exp^ise  of  recovering  tb»  tkio  from 
this  latter  situation  {e)y  and  also  the  pilotage,  port  duties,  ana  other 
diarges  incurred  by  taking  a  ship  into  a  port  to  avoid  an  impendiw 
peril,  and  the  expense  of  extraordinary  assistance  ((2)  to  preserve  and 
secure  a  ship  from  the  violence  of  a  storm  at  its  entrance  into  the  port 
of  destination,  are  to  be  sustained  by  a  general  contribution. 

3.  The  Frendi  ordinance,  in  express  terms,  excludes  from  the 
benefit  of  general  average  goods  stowed  upon  the  deck  of  the  shlp(e). 


(a)  Berkley  v.  Presgrove,  1  East,  220. 
Mardiam  v.  Datrey,  l^lect  Cases  of  Evi- 
dence, p.  68.  Big.  14,  2,  3,  5.  Qrdon. 
Avaries,  art.  2.  Code  de  Com.  art  400, 
num.  3,  4. 

(h)  Dig.  14,  2,  2, 1. 

(c)  Laws  of  Wisbuy,  art.  55.  MoUoy, 
book  2,  ch.  6,  sec.  15.  And  see  also  Beawesj, 
p.  165;  and  Wellwood,  tit.  20. 

(d)  Berkley  v.  Pt-esgrove,  1  East,  220. 

(e)  Liv.  8,  tit.  8,  Dn  Jet.  art.  18. 

If)  So  proved  in  the  causes  of  Myer  v. 
Vander  D^l^  Goildball  sitt.  before  Lord 
EllenboToagh,  C.  J.,  Dec  1808,  and  of  Back- 
house V.  Ripley,  before  Chambre,  J.,  a  short 
time  before. 

*  In  the  nxth  edition,  the  words  inprac' 
Uce  were  omitted  from  this  passage,  under 
an  impresrion  that  the  author  might  be 
supposed,  by  the  use  of  them,  to  have  im- 
plied a  doubt  respecting  the  rule,  which 
it  did  not  seem  TOobable  that  he  could 
have  intended.  The  meaning  of  Lord 
Tenterden  was  thought  to  be,  i&kt  although 
there  had  been  no  decision  upon  the  subject 
in  England,  the  rule  of  exclusion  had  been 
observed,  and  that»  except  in  cases  where 

3  had  sanctioned  the  practice,  the  master 
^  :  not  to  stow  goods  on  deck  without  the 
consent  of  the  owner  of  them.  In  this  im- 
pression, the  editor  was  confirmed  by  Mr. 
Justice  Stor^,  who,  in  a  note  to  this  passage, 
in  the  American  edition,  says,  "  Oiur  law  is 
the  same.  A  jettison  of  goods  stowed  on 
dedc  cannot  be  brought  into  general  aver- 
age; but  it  is  otherwise  as  to  the  ship's 
boat ;" — by  Kent,  who  tells  us  (Comm.  & 
Mar.  Law,  Edin.  edit.,  p.  231),  "  Goods 
shipped  on  deck  contribute,  if  saved,  but  are 
not  entitled,  if  lost,  to  the  benefit  of  general 
average;"— and  bv  Bell,  in  whose  Com- 
mentaries on  the  Law  of  Scotland  (vol.  1, 
p.  586)  we  read,  *'  Goods  stowed  on  deck, 
and  tbffown  overboard,  are  not  to  be  relieved 
by  contribution.  A  daim  for  indemnity 
may  lie  against  the  master  and  owners ;  or 


the  merchant)  if  he  knew  that  his  goods 
were  so  stowed,  may  be  held  to  have  run  the 
risk  himself,  but  the  loss  is  not  a  proper 
average."  The  words  in  question  are  now 
restoi^  in  respectful  submisnon  to  the 
opinion  expressed  by  the  Court  of  Queen's 
Bench,  in  the  case  of  Milward  v.  Hibbert 
(3  Q.  B.  Rep.  120;  2  Gale  &  Dav.  142),  to 
which  the  attention  of  the  reader  is  re- 
quested. 

It  is  remarkable  that»  in  the  first  etUtkm 
of  this  work  (1802),  no  notice  was  taken 
of  the  exdunon  from  general  average,  br 
the  laws  of  all  maritime  states,  of  goou 
stowed  on  deck.  In  1808,  a  witness  in  the 
cause  of  Myer  v.  Vander  Deyl,  described 
by  ^e  author  (j^ott,  s.  14^  in  notis)  as 
**very  conversant  with  the  adjustment  of 
averages,"  stated  that  the  rule  of  the  Frendi 
Ordinance  prevailed  in  practice  in  this 
country ;  and,  in  the  second  edition  of  this 
work,  published  in  1804,  the  passage  as  it 
now  stands  appeared. 

That  this  rule  had  its  origin  in  po^ve 
regulation  seemsi,  at  least,  to  be  m^tor  of 
doubt. 

The  Consolato  del  Mare,  in  which  the 
first  authentic  record  of  it  is  found,  purporta^ 
indeed,  to  have  been  approved  and  con- 
firmed between  the  years  1075  and  1270,  at 
Borne,  Jerusalem,  Acre,  Marseilles,  Minorca, 
Pisa,  Genoa,  Venice,  Buis,  Constantinople^ 
Bhodcs,  Messina,  Cyprus,  and  elsewhere, 
"as  a  collection  of  the  good  rules  and  ordi- 
nances ordained  by  the  ancients,  in  maritime 
and  mercantile  matters;"  but  Grotius  (De 
Jure,  B.  et  P.,  book  8,  c  1,  s.  5,  note  4)  and 
Pardessus  (in  his  prefiice  to  the  Conscdato^ 
in  the  Cdlection  de  Loix  Maritames)  are 
agreed,  that,  notwithstanding  this  parade  of 
universal  approval,  it  never  received  as  law 
the  sanction  of  public  authority.  However 
that  maybe,  itomtains  theearUest  evidence 
of  the  sense  in  whidi  the  law  of  jettison 
was  understood  in  the  usiwe  and  practice 
of  merchants,  and  it  is  there  uid  down,  that— 
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stowed  may  in  manj  cases  obstruct  the  management  of  the  yessel, 
and^  except  m  cases  where  usage  may  have  sanctioned  the  practice. 


"  If  the  master  of  a  ship,  who  has  let 
his  ship  to  merchants  at  a  gross  smn,  or  hy 
the  qomtal,  shall*  without  their  wUl  and 
knowledge  {sabuda  h  volmnta£),  place  goods 
upon  the  deck,  and  such  goods  he  lost  or 
spoiled,  eTen  though  they  were  entered  in 
the  ship's  hook,  the  said  merchants  shidl  not 
he  hound  to  oontribate  for  thdr  loss,  but 
the  master  himself  shall  answer  for  it.  If 
he  be  not  of  ability  to  pay,  the  ship  shall  be 
sold,  to  make  amends  ror  the  lost  goods,  and 
this  in  preference  to  all  other  claims  against 
the  ship,  except  the  wages  of  the  seamen. 
Any  other  property  the  master  has  shall 
also  be  sold,  to  satisfy  the  owner  of  such 
goods,  but  the  owners  of  the  ship  shall 
not  be  liable  beyond  the  value  of  thdr 
shares. 

"  But  if  by  an  entrv  in  the  ship's  register, 
or  verbally,  oefore  indifferent  witnesses,  the 
merchant,  to  whom  the  goods  belong,  has 
affreed  that  the  master  may  put  his  goods 
uniere  he  pleases,  then,  if  they  be  lost  or 
spoiled,  the  owner  of  them  must  be  the 
sufferer.  In  that  case,  neither  the  master 
nor  the  other  shippers  shall  be  liable  to  make 
any  compensation,  yet  the  owner  of  the 
goods  shall  pay  the  fireight  agreed  upon,  and 
fdl  damage  sustained  on  account  of  his  goods. 
This  ruk  was  made  because  the  master 
ought  to  carry  nothing  on  the  deck  except 
his  erew,  and  the  fimiiture  and  appanil 
necessary  for  the  service  of  the  ship." — 
Consolato,  par  Fbrdessus,  cap.  186;  Con- 
solato,  Colla  Spiegazione  di  Casaregi,  ibid. 

In  the  simplicity  of  early  maritime  com- 
merce, when  merdiants  accompanied  thdr 
ventures  to  sea,  this  just  and  sensible  rule 
could  be  productive  of  no  inconvenience. 
The  cargo  was  shipped  under  the  eyes  of 
those  who  were  to  «iare  on  common  terms 
the  peril  of  the  enterprise  (1) ;  objections 
to  irregular  modes  of  stowage  were  made, 
insisted  upon,  or  waived ;  and  if  danger  after- 
wards arose,  no  sacrifice  took  place  until  all 
had  been  consulted.  When  that  practice 
ceased,  the  consent  of  absent  shippers  to 
add  to  their  own  risk,  by  a  guarantee  of  the 
goods  of  others,  so  stowed  as  to  be  exposed 
to  peculiar  peril,  and  to  invite  their  jettison 
by  encumbering  the  ship,  could  not^  under 
ordinary  circumstances,  be  presumed,  and 
the  rule  of  the  Consolato  bcoune  more  strict 
as  the  oocaaons  for  its  relaxation  were  less 
frequent. 

In  times  comparatively  modern,  the  ex- 
clusion of  deck-cargo  from  average  has  been 
enforced  by  the  positive  enactments  of  many 
maritime  states.    The  ordinances  of  Genoa, 


▲J>.  1441;  Antwerp,  jld.  1563;  Lubeck, 
JlJ>,  1586;  France,  aj>.  1681;  Rotterdam, 
▲.D.  1721 ;  Konigsberg,  A.D.  1730 ;  Ham- 
burgh, A.D.  1731;  Bilboo,  ▲.D.  1738; 
Copenhagen,  ▲.d.  1746;  Stockholm,  aj). 
1750  (by  which  last  the  subjects  of  general 
average  are  declared  tft  be  "  goods  stowed 
under  deck  or  in  the  ca5m")--all  recognise 
the  principle,  that  goods  rtowed  on  deck 
shall  contribute  to  general  average  if  saved, 
but  shall  not,  if  thrown  overbowrd,  be  on- 
titled  to  contribution. 

If  a  conjecture  might  be  allowed  on  a 
point  involved  in  some  obscurity,  it  is  not 
improbable  that  these  enactments  were 
rendered  necessary  by  the  constructions  of 
the  dvilians,  who,  in  exclusive  possession  of 
the  legal  learning  of  Continental  Europe, 
were  at  all  times  anxious  to  mould  the  usagea 
of  merchants  into  conformity  with  the  laws 
of  Justinian.  No  trace  of  the  rule  excluding 
deck>cargo  from  average  was  to  be  found  in 
the  Boman  Digest,  or  in  the  frugments 
called  the  Basilica,  of  the  code  promulgated 
(a  J>.  886)  by  the  Emperor  Leo.  Indeed, 
its  reoognition,  without  large  exceptions, 
was  scarcely  compatible  with  the  best  estab- 
lished principles  of  that  jurisprudence.  The 
exercitor  name  of  the  civil  law  was  hold  to 
have  guaranteed  beforehand  the  acts  and 
contracts  of  the  moffister  navis.  The  con- 
sent of  the  master  was  the  consent  of  his 
employer,  the  consent  therefore  of  the  ship- 
owner and  in  many  cases  of  the  merchant- 
charterer,  to  whom  the  goods  under  deck 
belonged.  Quinten  Weytwn,  in  whose  work 
(De  Av<xriii),  published  at  Amsterdam,  no 
decree  is  cited  of  a  later  date  than  1551, 
lays  down  (art.  34)  in  distinct  terms  the 
rule  excluding  deck-cargo  from  average,  and 
yet  propomvu  (art.  32)  this  question :  **  Si 
mercator  totam  navem  conduxit  elt  con- 
ditione,  ne  magister  alias  merces  recipiat, 
qnam  ipsius,  et  mercator,  pro  tenore  instru- 
menti  nautici,  magistro  plenum  onus  dedit ; 
nihilominus  tamen  maffister  quasdam  sar- 
clnas  ab  aliis  mercatorious  reccptas  in  fbris 
oollocavit,  eosque  postea  tenpestate  pro- 
celUque  ortA,  prqjecit  in  mare;  qussritur, 
inquam,  an  mercator  qui  totam  navem  con- 
duxit et  oneravit,  lacturam  sarcinarum 
prsBstare  teneatur?  Kespondeo,  dominum 
sardnarum  acturum  in  reliquas  meroes,  in 
navem  immissas,  ut  ex  eis  mbi  damnum  re- 
porotur  quse  propter  amissas  sardnas  salve 
sunt,  et  tamen  in  communi  periculo  fuerunt." 
In  Ihis  he  is  followed  by  his  commentator 
De  Vicq,  and  by  Loccenius,  whose  treatise 
De  Jure  Maritime  was  published  at  Stock- 


(1)  See  the  Consolato.    See  also  the  Basilica,  c,  5  (Uepi  cvvti9fop^9  $ir«M  yiyerai),  and 
the  Bolai  d'OWron,  cap.  a 
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the  master  ought  not  to  stow  them  there  without  the  consult  of  the 
merchant 


holm  in  1681,  aud  who  holds  (lib.  2,  8. 12) 
that  it  is  the  dutv  of  the  master  to  retiun 
the  cargo  mitil  uie  average  is  paid.  The 
obvious  efiect  of  such  constructions  was  to 
enable  the  master  to  hold  oat  to  shippers  of 
deck-cargo  a  guarantee  against  loss  oy  jetti- 
son,  secured  upon  the  property  of  those  in 
firaud  of  whom  it  had  been  received.  His 
own  ability  was  generally  so  slight  as  to 
render  all  recourse  against  him  nugatory, 
and  poffltive  enactments  were  required  for 
the  protection  of  merchants  and  ship- 
owners. 

Of  the  early  English  writers  on  the 
Marine  Law,  Malynes,  in  his  Lex  Met*' 
caioria  (cap.  26),Molloy,  De  JureMaritimo 
(book  2),  Jacob,  Lex  Mercatoria  (cap.  2), 
exclude  goods  stowed  above  the  "  over-lope" 
or  the  "  oerth  mark  "  from  general  average. 
Magens,  also  dting  the  foreign  ordinances. 
Weskett  (p.  165),  Benecke  Jp.  293,  303), 
Stevens  Q>.  10),  in  their  treatises  on 
Averages  and  Insurance,  and  Games,  Lex 
Mercatoria  Americana  (p.  232),  all  refer 
to  this  rule,  without  suggesting  a  doubt 
of  its  adoption  iu^  the  law  merchant  of 
England. 

We  have  seen  that,  in  the  age  of  the 
Consolato,  the  rule  excluding  deck-cargo 
from  average  prevailed,  and  that  no  a^ce- 
mcnt  between  the  master  and  the  shipper 
of  goods  could  protect  them  fh)m  its  opera- 
tion without  the  consent  of  the  other  ship- 
pers. Let  us  now  inqmre  what  exceptions 
to  that  rule  have  obtained  in  modem  times, 
and  how  far  they  have  been  adopted  in 
England. 

By  the  Ordinance  of  Louis  the  Four- 
teenth (liv.  3,  tit.  8,  art.  18),  De9  Avaries,  it 
is  enacted,  that — 

"  There  shall  be  no  contribution  for  goods 
which,  being  stowed  upon  deck,  are  tlm)wn 
overboard  or  damaged  by  jettison.  The 
owner  of  them  shall  have  his  remedy 
against  the  master,  but  such  goods  shall  be 
liable  to  contribute  if  they  be  saved." 

In  the  second  book  of  the  Ordinance,  Du 
Capitaine,  another  article  respecting  deck- 
cargo  is  found : — 

"  Masters  of  ships  are  forbidden  to  load 
anv  merchandise  upon  the  deck  of  their 
ships  without  the  consent  of  the  merchants, 
under  pain  of  answering  to  the  owners  of 
it  for  the  loss  which  may  ensue." — Liv.  2, 
tit.  1,  s.  12. 

VaJin  (A.D.  1760),  upon  tins  article,  says 
that  this  rule  is  not  observed  in  the  ooast- 
iug  trade,  and  cites  a  decree  of  the  Court 
of  Admiralty  at  La  RocheUe,  by  which  the 
jettison  of  a  quantity  of  flour,  stowed  on 
the  deck  of  a  boat,  on  her  passage  between 
Bocheftrt  and  Manms,  was,  tUiendm  la 
notoriety  de  Vutage,  held  to  found  a  daim 


for  contribution  from  the  owners  of  the  boat 
and  of  the  goods  stowed  under  deck.  In 
his  Commentary,  also,  on  the  article  of  the 
Ordinance  above  cited  from  the  book  Dti 
Avaries,  after  staling  the  ground  of  the  ex- 
clusion of  the  deck-cargo  to  be,  that  it  could 
only  be  on  deck  because  the  vessel  was  ML 
without  it,  or  because  the  master  had  neg- 
lected to  stow  it  in  a  proper  place,  in  boUi 
which  cases  he  would  be  responsible  ibr  tbe 
loss;  and  because,  being  in  the  way,  and 
impeding  the  numagement  of  the  smp,  tbe 
presumj^on  is,  that  it  would  be  thrown 
over  bcfbre  any  real  necessity  fbr  jettison 
had  arisen;  he  adds:  ''This  dispontion 
does  not  apply  to  small  vessels  going  from 
port  to  port,  where  a  usage  exists  rastow- 
mg  their  lading  as  well  above  as  under  deck." 

POthier,  in  nis  clu^[>ter  Des  Avariei,  re- 
ferring to  this  article  of  the  Ordinance, 
adopts  the  reasons  g^vcn  by  Yalin  fbr  the 
rule,  but  takes  no  notice  of  the  exception 
ingrafted  upon  it.  Emerigon  (a.d.  1788), 
afUr  stating  the  rule  which  excludes  deck- 
cargo,  and  the  exception  to  it  propounded 
by  valin,  refers  to  the  statutes  promulgated 
in  the  thirteenth  century  by  the  Loras  of 
Morsdlles: "  Statuentes,  quodquslibet  navis 
possit  portare  supr&  coopertam,  equos  ^ 
alias  bestias,  et  lanam  et  boudroM  m  navis 
veniret  de  partdbus  Barbarise.**  And  pro- 
ceeds— ^"  All  this  might  be  good  to  cxcnse 
the  master  to  the  proprietor  of  such  goods, 
but  by  no  means  to  bring  into  general  aver- 
age goods  stowed  upon  dedc,  withovt  the 
consent  of  the  other  shippers** — Emerigon, 
tom.  1,  p.  623. 

Boiday  Paty  (Coors  de  droit  Mar.,  voL  4^ 
p.  566)  infers  from  this  pssage  that  Emeri- 
gon inclined  to  an  opinion  Averse  to  the 
exception  of  Yalin,  and  the  dlence  of  Bothier 
would  seem  to  justify  a  surmise  that  his 
mind  was  not  free  from  doubt  upon  the 
subject.    The  truth  is,  that  the  decree  of 
the  Admiralty  of  La  Rochelle  has  not  been 
implicitly  received  in  France.    Hie  groonds 
on  which  it  proceeded  are  not  very  dearly 
stated  in  YaHn's  report ;  and  Bomay  Paiy 
(ibid.)  informs  us,  that  notwithstanding  the 
express  protection  f^m  responsibility  fbr 
deck-cargo,  since  extended  by  the  Code  de 
Commerce    Tart.  229)  to  masters  in   the 
coasting  traae,  it  was  held  by  the  Cour 
Royale  de  Hennes  in  18^  that  art  421, 
exduding  goods  so  disposed  firom  average, 
was  a  law  without  exception.    Boolay  PHtj 
and  Rogron  disapproved  of  that  decision  on 
the  ground  of  the  special  proviaon  in  the 
former  article,  which  ought,  as  they  contend, 
to  be  liberally  construed,  add  their  view 
appears  to  have  been  oon&rmed  by  a  decree 
(» the  Ooor  BoyaledB  Bordeaux.  Sneriffoa, 
however,  admits  goods  to  Kverage  mman 
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♦  The  right  of  the  owner  of  deck-cargo  to  be  relieved  in  case  of  its 
jettison  hy  a  general  ccmtribution,  had  not  until  lately  been  the  sub* 


■towed  on  dock  wUk  the  cantemt  of  iks 
other  ehippen,  and  the  doctrine  of  VaHn 
may  perhaps  be  fbnnd  not  to  dif^  in  point 
of  prmeiple  from  that  opinion. 

In  the  United  States  the  rale  exdnding 
deck-eargo  from  a^rerage,  as  laid  down  by 
Kent  and  Stor^,  appears  to  have  been  in- 
flexiUy  maintained.  In  the  case  of  Dodge 
V.  Bartol  (6  GreenleaTs  Rep.  286),  an  action 
was  brooght  by  the  owner  of  goods  which 
had  been  shipped  on  deck  by  agreement  be- 
tween him  and  the  master,  to  recover  from 
the  owner  of  the  ship  a  oontribation  fbr 
their  loos  by  jettison.  The  cause  was  tried 
before  C.  J.  MeUin,  who  directed  the  jury 
to  consider,  1,  whether  thcare  was  a  general 
asBfi;e  in  the  partacular  trade  to  carry  deck- 
loads,  when  occasioned  offered,  if  not  deeply 
laden  and  no  objection  niade;  and,  2, 
whether  there  was  such  a  general  nsaee 
among  merchants  and  shippers  that  the 
owner  of  a  deck-load  cannot  maintain  an 
action  against  owners  and  frdghters  for 
thdr  proportion  of  the  loss  oocadoned  by  its 
jetldson  for  the  preservation  of  the  vessel  and 
cargo ;  such  usage  being  so  generally  esta- 
Uished  as  to  have  the  facce  of  law ;  both  of 
winch  miestions  the  jury  answered  in  the 
aflbrmative.  The  case  beinff  afterwards 
brouffht  before  the  Supreme  Judicial  Court 
of  Maine,  the  counsel  for  the  defondants 
rested  his  case  on  the  broad  ground,  that 
the  owners  of  a  vessel  are  not  uable  to  con- 
tribution for  the  jettison  of  foods  stowed  on 
deck,  and  the  passage  from  valiii  was  cited 
for  the  phuntiff  in  support  of  the  exception 
to  that  rule  on  the  ground  of  usage.  Mr. 
Justice  Weston,  delivering  the  judgment  of 
the  Courts  refosed  to  admit  the  exception  as 
part  of  tlw  maritime  laws  of  America.  He 
says,  "  The  general  law  that  jettison  from 
the  deck  presents  no  case  for  contribution 
has  been  recognisod  in  New  York  and  Mas- 
sachusetts. By  the  general  maritime  law, 
this  is  not  a  case  for  contribution.  If  this 
bo  by  usage  an  excepted  case,  the  burthen 
of  proof  is  OD.  the  plaintiff  to  ^ow  it.  The 
defendants  are  not  bound,  nor  a  it  neoeasary 
for  them  to  prove  a  usage  corresponding  to 
the  law." 

With  the  rule  thus  founded  on  ancient 
usage,  and  conflnned  by  modern  ordinances 


and  dedsions,  the  practice  d  meroantile 
men  in  England  has  been  uniformly  con- 
sistent. Goiods  stowed  on  deck  were  con- 
sidered  to  be  at  the  risk  oi  the  shipowner, 
unless  so  stowed  by  agreement  with  tiie 
owner  of  them,  in  whidi  case  he  was  held 
to  have  taken  the  risk  upon  himself.  Pdi- 
cies  of  insurance  on  ship  or  goods  were,  in 
the  absence  of  special  provisions,  understood 
not  to  cover  deck-cargo,  or  average  in  re- 
spect of  it.  Losses  were  settled,  averages 
adjusted,  on  the  principle  of  its  exclusion. 
Bven  in  trades,  in  which  the  custom  of 
carrying  deck-load  had  become  inveterate, 
no  instance  within  the  memory  of  the  most 
experienced  was  known  to  have  occurred  of 
a  daim  for  general  average,  in  renpect  of  it, 
having  been  submitted  to  or  enn>rced(l). 
It  was  of  this  practice  of  Engtish  merchants, 
undisturbed  by  judicial  decisions,  that  Lord 
Tenterden  was  understood  to  speak,  when 
adverting  to  the  positive  enactment  of  one 
of  the  fordgn  ordinances ;  he  says,  "  the 
same  rule  prevails  in  practice  in  this 
country."  Had  he  entertained  an  opinion 
that  it  might  be  countervailed  by  a  preva- 
lent practice  in  a  particular  trade  to  cany 
goods  on  deck,  he  would  have  expressed  that 
opinion  in  unambiguous  language,  and  sup- 
ported it  by  argument  or  autuonfy. 

The  ju^^ent  of  the  Court  of  Common 
Pleas  in  (Snild  v.  Oliver  (p.  486;  4  Bing. 
N.  C,  184")  may  appear  to  support  the 
doctrine,  tnat  a  custom  in  a  particular 
trade  to  carry  deck-cargo  will  exempt  it 
fitnn  the  operation  of  tlm  rule  of  exclusion. 
But  in  that  case,  a  custom  in  the  Canada 
trade,  that  the  owners  of  ships  had  been 
used  to  have,  and  of  right  ought  to  have, 
for  themselves  and  their  servants,  the  liberty 
and  privilege  of  carrying  a  portion  of  timber 
on  the  ileck,  was  averred  and  admitted  upon 
the  record,  and  the  judgment  proceeded  on 
that  admission.  The  real  point  in  dispute — 
the  existence  of  this  usage — was  eluded  by 
tiie  issue  in  law,  jcnned  on  the  demurror  to 
the  plea.  But  when,  after  the  trial  of  the 
issues  in  foct,  that  case  came  ag&in  (2  Man. 
&  G.  208)  under  consideration,  on  excep- 
tions taken  to  the  evidence  which  had  be^ 
received  to  rebut  the  evidence  of  the  alleged 
usage,  the  Court  expressed  a  dear  opinion 


(1)  So  proved  in  Gould  v.  Oliver,  tried  before  Mr.  Baron  Gurney  at  GuildhaU,  Dec.  17th, 
1838,  and  m  Milward  v,  Hibbert,  before  Lord  Denman,  Dec.  9th,  1840.  The  result 
of  subsequent  inquiries  has  been  to  confirm  the  evidence  given  on  those  occasions. 
In  Harvey  v.  Milward,  1  J<nies  k  Cary,  221,  in  the  Irish  Exchequer,  it  was  contended 
that,  admitting  the  general  rule,  it  could  not  apply  to  steam-boats  particularly  when 
constructed  to  carry  deck -load.  The  same  ground  was  token  in  Milward  v.  Hibbert,  but 
no  such  ^stinction  was  shown  to  have  been  recognised  in  the  adjustment  of  averages  or  the 
settlement  of  losses  on  policies. 
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♦ject  of  consideration  in  onr  Courts-  In  a  few  cases  of  insurance— 
Backhouse  v.  Ripley  {g\  Boss  v.  Tkwayte  (A),  and  Da  Casta  v. 
Edmunds  (i) — the  propriety  of  that  mode  of  stowage  had  been  noticed, 
but  in  them  the  plaintiffs  sought  to  recover  from  underwriters  the  ftill 
value  of  goods  thrown  overboard.  The  defence  was  founded  upon  a 
usage  exempting  insurers  from  liability  for  the  loss  of  such  goods^  or  of 
goods  so  disposed,  and  not  upon  any  rule  of  the  law  of  general  average. 
Underwriters  on  goods  might  be  liable  on  their  contract  to  make  good 
a  loss  by  jettison  ex  justd  eausd,  although  a  claim  for  general  averaflQ 
in  respect  of  it  could  not  be  sustained  (k).  Such  cases,  therefore,  do 
not  appear  to  be  of  direct  authority  on  the  question,  whether  or  not 
goods  stowed  on  the  deck  of  a  ship  are  excluded  from  the  benefit  of 
general  average. 

In  the  case  of  Gould  v.  Oliver  (A,  the  owner  of  certain  timber, 
shipped  at  Quebee  for  London,  and  ot  which  jettison  had  be^i  made 
during  the  voyage,  brought  his  action  to  recover  so  much  money  as 
tbe  defendant,  as  owner  of  the  ship  and  her  freidit,  was  liable  to 
contribute  to  the  said  loss  in  a  general  average.  The  second  count 
set  out  a  custom  touching  the  loading  of  timber  in  the  trade  be- 
tween Quebec  and  London,  by  which  shipowners  had  the  liberty  and 
privilege  of  loading  on  deck  a  reasonable  part  of  tha  timber,  which 
they  were  employed  to  carry,  and  alleged  that  the  timber  in  question 
was  a  reasonable  part  ot  the  timber  which  the  defendaut  was 
employed  to  carn^,  and  was  laden  on  the  deck  according  to  such 
custom.  The  derendant  pleaded,  admitting  the  custom  stated  in  the 
declaration,  that  there  was  not  any  custom  that  any  contribution  and 
general  average  should  be  paid  on  the  loss  or  damage  of  timber 
placed  on  deck  and  cast  overboard.  To  which  plea  the  plaintiff 
*  demurred. 


that  a  usage  for  ghipowners  to  make  good 
tbe  IO00  sustained  by  jettison  from  the  deck 
was  strong  evidenoe  to  show  that  the  prac- 
tice of  canying  goods  on  deck,  however 
common,  was  not  warranted  by  the  nsage 
ef  the  trade.  The  authority  of  Valin  is, 
indeed,  cited  by  C.  J.  Tindal,  in  the  earlier 
jndgment,  for  the  rule  of  exdusion,  and  for 
the  exception  to  it,  on  the  ground  of  usage. 
But  on  referring  to  the  commentary  on  tlie 
ordinance,  it  seems  pobable  that  the  usage 
which  Valin  states  to  have  been  confirmed 
by  the  Admiralty  of  La  Rochelle  was  a  nsage 
not  simply  to  cany  deck-cargo,  but  also  to 
a^ust  the  loss  or  it  on  the  principle  of 
general  average.  •  He  tells  us  it  was  a  usage 
which  had  always  been  "tolerated;"  and 
adverting  to  the  case  of  an  owner  of  under- 
deok-cargo,  who  had  refused  to  be  bound  by 
it,  speaks  of  the  decree  then  recently  pro- 
nounced against  him  as  a  legal  sanction 
given  to  an  old  existing  custom.  It  is, 
mdeed,  incredible  that  an  v  usage  short  of 
this  could  have  been  sustamed  against  the 
enactment  of  the  French  Ordinance,  whereas 
a  decision  that  shippers  and    shipowners 


must  be  considered,  in  the  abtmoe  of  ex* 
presB  stipnlaticms,  to  assent  to  average  and 
its  adjustment  with  reference  to  the  known 
course  and  usage  of  the  particular  trade  to 
which  their  contract  relates,  would  be  con* 
sistent  with  the  principles  of  the  civil  law, 
the  French  law,  and  our  own. — Ante,  p.  196. 
Pothier,  I>es  ObUffaiUmSt  part  1,  c^  1* 
s.  1,  art.  7.  Simmons  v.  White,  2  B.  &  C 
806. 

In  o(mclusion,  it  is  with  great  diBSdence 
submitted,  whether  the  true  reading  of  this 
passage  be  not,  that  a  usage  in  a  parCicv^ 
trade  to  stow  goods  on  de^  or  the  consent 
of  the  owner  of  them,  may  relieve  masters 
of  ships  from  responsibility  for  the  loss  of 
goods  so  disposed ;  but  that  in  England,  as 
in  other  maritime  states,  they  are  exdnded 
from  the  benefit  of  general  average.* 

(a)  Park  on  Insurance,  26. 

(A)  Ibid. 

{%)  4  Campb.  142.  This  case  occurred 
some  years  after  the  fourth  edition  of  this 
work  was  published. 

ijc)  Butler  0.  Wildman,  3  B.  &  A.  398. 

(J)  4  Biog.  N.  C.  134 ;  5  Scott,  4Jt5. 
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*  On  this  issue  the  question  was,  not  whether  generally  the  owner 
of  goods  laden  on  deck,  which  are  thrown  overboard  for  the  pre- 
servation of  the  ship  and  the  rest  of  the  cargo,  is  entitled  to  contribu- 
tion against  the  owners  of  the  ship  and  of  the  residue  of  the  cargo, 
but  whether  in  the  special  and  particular  case,  where  the  shipowner 
had  laden  the  goods  on  deck  under  a  privilege  reserved  to  him  by  the 
general  usage  and  practice  of  the  voyage,  known  to  both  the  con- 
tracting parties,  the  owner  of  the  goo&  might  claim  contribution 
from  the  shipowner.  **Upon  the  best  consideration,**  said  Chief 
Justice  Jtndal,  delivering  the  judgment  of  the  Court  of  Common 
Pleas,  *'  that  we  can  give  to  this  question,  referring  at  the  same  time 
to  the  foreign  authorities,  and  to  the  few  decisions  which  have  taken 
place  in  our  own  Courts,  we  think  the  plaintiff  entitled  in  this  case 
to  contribution  against  lie  shipowner.  The  general  rule  laid  down 
by  the  foreign  authorities,  and  adopted  by  our  own  law,  is,  as  is  well 
known,  that  all  goods  thrown  overboard,  for  the  preservation  of  the 
ship  and  cargo,  shaU  be  entitled  to  contribution.  Upon  this  general 
rule,  however,  there  is  engrafted  an  exception  by  the  foreign  writers, 
that  goods  laden  on  the  deck  and  cast  into  the  sea  shall  not  receive 
contriDution,  saving  to  the  owner  of  the  goods  his  recourse  against  the 
master  or  stapowner:"  ConsoL  del  Mare^  c.  183 ;  Ordinance,  book  3, 
tit  8,  art  13;  Emerigont  c.  12,  s,  42 ;  Code  de  Commercey  art  421. 
Now,  where  the  loading  on  deck  has  taken  place  with  the  consent  of 
the  merchant,  it  is  obvious  that  no  remedy  against  the  shipowner  or 
master  for  a  wrongful  loading  of  the  goods  on  deck  can  exist.  The 
foreign  authorities  are,  indeed,  express  on  that  point :  Valin^  tit  Du 
CapitainSf  art  12;  ConsoU  del  Mare^  c.  183.  And  the  general  rule  of 
the  English  law,  that  no  one  can  maintain  an  action  for  a  wrong 
where  he  has  consented  or  contributed  to  the  act  which  occasioned  his 
loss,  leads  to  the  same  conclusion.  Unless,  therefore,  the  owner  of 
the  timber  in  this  case  has  a  claim  for  contribution  against  the  owner 
of  the  ship,  he  is  without  any  remedy  whatever  against  any  one,  but 
must  himself  bear  the  whole  of  the  loss,  in  consequence  of  his  timber 
having  been  thrown  overboard  for  the  benefit  of  all ;  an  inference 
directfy  at  variance  with  the  general  rule  above  laid  down,  and,  in- 
deed, contrary  to  the  authority  of  the  foreign  writers.  For  Valin 
Ws  it  down,  that  the  rule  of  art  13  does  not  apply  in  respect 
of  boats  and  other  small  vessels  going  from  port  to  port,  "where  the 
usage  is  to  load  merchandise  on  Uie  deck,**  the  latter  words  of  which 
text-writer  give  the  reason  for  throwing  such  a  case  out  of  the  excep- 
tion into  the  general  rule  for  contribution,  at  least  so  far  as  the  ship  is 
concerned.  As  to  the  authorities  in  the  English  Courts^  there  is  no 
one  which  states  directly  that  goods  laden  on  deck  shall  in  no  case  be 
entitled  to  contribution.  The  question,  whenever  it  has  arisen  in  our 
Courts,  has  been  between  the  owner  of  the  goods  thrown  overboard 
and  the  underwriter ;  and  the  rule  generally  established  seems  to  have 
been,  that  for  goods  so  laden  the  underwriters  are  not  responsible.  But 
•  m  the  case  of  Da  Costa  v.  Edmunds  {rn)y  it  was  left  to  the  jury  to  say 

(m)  4  Campb.  142. 

B  b2 


372  Of  General  Average.  [pabi  iy. 

*  whether  there  was  a  usage  to  carry  on  deck  goods  of  the  description 
of  those  thrown  overboard,  and  the  jury  having  found  such  usage^  the 
underwriters  were  held  liable.  The  case  now  under  consideration  does 
not  indeed  arise  between  the  same  parties,  but  appears  to  &31  within 
the  same  principles  of  decision. 

This  was  an  action  against  the  shipowner,  to  recover  a  compensa- 
tion in  damages  for  a  loss  arising  from  improper  stowage,  and  also  a 
Seneral  average  loss  by  jettison  of  the  plaintiff's  goods  stowed  on 
eck.  The  judgment  above  set  forth  was  pronounced  on  demurrer 
to  a  plea  to  the  second  count,  in  which  tne  ^neral  average  was 
claimed,  and  in  order  to  a  clear  apprehension  of  me  grounds  on  which 
it  proceeds,  it  will  be  necessary  to  attend  particularly  to  the  precise 

¥)int  raised  on  that  portion  of  tne  record  for  the  decision  of  the  Court 
he  liability  of  the  shipotoner  to  contribution  was  the  only  question  to 
be  determined,  and  the  judmnent,  therefore,  is  limited  to  an  affirmance 
of  his  liability.  From  anomer  report  of  the  same  case,  upon  motion, 
after  trial  of  the  issues  joined  upon  the  pleas  to  the  first  count  (n),  it 
appears  that  the  whole  cargo  was  the  property  of  the  plaintiff,  and, 
therefore,  that  the  fund  contributory  to  a  general  average  loss  would 
consist  of  the  value  of  his  own  goods,  ana  the  value  or  the  ship  and 
her  freight  The  rule,  however,  excluding  goods  stowed  on  deck  from 
the  benefit  of  general  average  was  expressly  recognised,  and  the  case 
brought  within  the  exception  to  that  rule,  in  favour  of  goods  so  stowed, 
according  to  the  usage  of  a  particular  trade. 

In  the  case  of  Mutoard  v.  J^^^ibbert  (o),  since  decided  in  the  Court  of 
Queen's  Bench,  this  question  has  been  frirther  considered,  and  it  has 
been  determined  that  die  law  of  England  does  not  recognise  an  inflex- 
ible rule,  by  which  goods  stowed  on  deck  are  excluded  from  the 
benefit  of  general  average ;  but  assumes  goods  so  stowed  to  be  entitled, 
as  well  as  others,  to  that  benefit,  tmless  mere  be  proof  that  in  the  par- 
ticular case  such  stowage  was  contrary  to  usage,  or  in  itself  improper. 

The  question  arose  in  an  action  on  a  poUcy  of  assurance  on  ship,  by 
the  owner,  against  the  underwriter,  to  recover  the  proportional  share 
of  general  average,  which  the  plaintiff  had  been  obliged  to  pay  in 
respect  of  the  jettison  of  a  quantity  of  pigs  in  the  course  of  a  voyage 
from  Waterford  to  London.  The  defendant  pleaded  that  the  pigs  so 
thrown  overboard  had  been  stowed  on  the  deck,  by  reason  whereof 
the  defendant  was  not  liable  to  contribute  any  average  loss  sustained 
by  that  jettison.  To  this  the  plaintiff  replied,  that  at  the  time  of  the 
jettison  the  vessel  was  on  a  voyage  between  Waterford  and  London, 
and  that  the  pigs  were  stowed  on  deck  according  to  the  usage  of  the 
shipping  trade  between  Waterford  and  London,  On  a  special  de- 
murrer to  this  replication,  on  the  ground  that  it  did  not  allege  that  llie 
defendant  had  notice  of  the  custom,  the  Court  expressed  a  clear 
opinion  that  the  plea  was  bad,  and  that  the  mere  fact  that  the  pigs 
were  stowed  on  deck  was  no  answer  to  the  action. 

*  It  appears,  therefore,  that  the  rule  which  excludes  goods  stowed  on 

(n)  Oould  V.  Oliver,  2  Scott,  K.  R.  241 ;  2  Mann.  &  0. 208. 
(o)  3  Q  R.  Bep.  120;  2  Oale&  Day.  142. 
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*  deck  from  the  benefit  of  general  average^  although  it  prevails  in  prao- 
Uce^  has  not  been  adopted  as  a  principle  into  the  law  of  this  country. 
^  The  practice,**  said  Lord  Denman,  "  appears  to  have  been,  not  to  lay- 
it  down  as  a  rule  of  law,  that  for  goods  stowed  on  deck  the  owner  of 
them  shall  be  excluded  from  the  benefit  of  general  average,  but  to 
receive  the  evidence  of  commercial  men  respecting  the  usage  of  the 
trade,  and  the  general  understanding  of  those  engaged  in  it  and  in 
insuring,  which  may  obviously  vary,  and  require  Irom  time  to  time 
firesh  evidence  and  different  explanations.** 

By  the  6  Vict  sess.  2,  c.  17,  reciting  tiiat  ''great  loss  of  life  and 
severe  sufferings  had  been  occasioned  amongst  the  crews  of  ships  and 
vessels  laden  with  timber  and  wood  gocSs  from  British  ports  in 
Amerieay  from  the  practice  of  having  a  portion  of  the  cargo  of  such 
ships  stowed  on  the  deck,"  it  is  enacted,  **  That  it  shall  not  be  lawM 
for  any  part  of  the  cargo  of  any  ship  or  vessel,  wholly  or  in  part  laden 
with  timber  or  wood  goods,  and  clearing  from  any  British  port  in 
North  America,  or  the  setdement  of  Honduras^  for  any  port  in  the 
United  Kingdom^  between  the  1st  day  of  September  and  the  1st  day  of 
Jlfoy  in  each  y ear,  to  be  stowed  or  placed  during  any  part  of  the  voyage 
upon  or  above  the  deck  of  such  ship  or  vessel,  and  the  captain  or  master 
of  every  ship  or  vessel  so  clearing  shall  not  be  permitted  to  sail  without 
first  procuring  a  certificate  from  the  M^learing  o£Scer  that  all  the  cargo 
is  below  deck.  And  that  if  any  captain,  owner,  supercargo,  or  other 
person  having  command  of  any  such  ship  or  vessel,  shall  so  place,  or 
cause  or  permit  to  be  so  placed,  any  part  of  the  cargo,  every  such 
captain,  owner,  or  supercargo,  or  other  person  so  offending,  shall  for 
every  such  offence  forfeit  ana  pay  any  sum  not  exceeding  one  hundred 
pounds ;  provided  always,  that  nothing  herein  contained  shall  extend 
to  prevent  the  carrying  upon  deck  the  necessary  stores,  spars  for  the 
vessePs  use,  or  tiie  removal  on  deck  of  a  portion  of  the  cargo  of  such 
ship  or  vessel  in  cases  where  the  same  may  be  rendered  necessary  by 
the  springing  a  leak  or  other  damage  during  the  voyage,  nor  to  any 
ship  whida  may  have  cleared  out  from  any  port  in  British  North 
America,  or  the  setdement  of  Honduras,  before  the  1st  day  of  Sep- 
tember, or  within  seven  days  after  notice  of  this  act  shall  have  been 
received  at  the  Custom-house  of  the  respective  ports.** 

4.  With  respect  to  stranding :  If  the  master,  for  the  preservation  of 
the  cargo,  when  in  danger  of  storm  or  ciq>ture,  run  his  ship  on  a  rock, 
shallow,  or  strand,  and  the  ship  be  aftertcards  got  off,  the  damage  thus 
voluntarily  done  to  both  ship  and  cargo,  and  the  expense  of  recovering 
and  unlaoing  her,  and  the  value  of  the  goods  thrown  overboard  to 
enable  her  to  float,  and  so  continue  her  voyage  for  the  benefit  of  all 
concerned,  are  properly  general  average.  But  if  the  stranding  be  the 
result  of  the  ordinary  perils  of  the  sea,  without  any  sacrifice  on  the 
mrt  of  the  master,  the  expenses  incurred  must  fall  upon  the  ship  alone. 
ienecke  (p)  illustrates  this  distinction  by  a  case  which  happenea  witiiin 
his  experience.     A  vessel,  on  her  voyage  from  London  to  Hamburgh, 

*  was  driven  by  a  high  tide  on  a  piece  of  ground  called  the  Grasshrock, 


(p)  Benecke,  p.  215. 
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*  very  near  the  latter  port.  The  cargo  was  unladen^  not  with  a  view  to 
set  the  vessel  afloat^  but  for  delivery  to  the  consignees ;  and  the  ship 
was  dug  out  The  vessel  in  this  case  could  not  be^  called  upon  to  con- 
tribute to  the  unloading,  although  she  was  accidentally  benefited  by  it; 
and  there  was  no  ground  for  contribution  by  the  owners  of  the  cargo 
to  the  expense  of  digging  her  out,  because  that  was  done  for  her  own 
benefit,  it  being  of  no  consequence  to  the  consignees  whether  she  were 
floated  or  not  In  this  case  it  will  be  observed,  that  the  damage  was 
the  result  of  no  voluntary  sacrifice ;  the  expenses  were  incurred  for  no 
common  object;  it  was  not,  therefore,  in  its  nature  general  average. 
The  rule  would  seem  to  be,  that  if  the  stranding  be  voluntary,  to  save 
the  ship  and  cargo,  the  damage  done  to  the  ship  becomes  a  general 
average ;  but  if  it  be  involuntary,  and  the  cargo  be  save4,  in  whole 
or  in  part,  no  general  average  is  due  (a). 

But,  supposmg  the  cargo  to  be  savea,  and  the  vessel  totally  lost  by 
sucli  voluntary  stranding,  are  the  rescued  goods  to  contribute  for  the 
ship?  Upon  this  subject  great  diversity  of  opinion  exists  among  foreign 
jurists.  The  question  does  not  appear  to  have  ever  directlv  arisen  in 
our  Courts;  and  although  some  English  writers  (r)  on  the  Marine  Law 
have  determined  it  in  the  negative,  their  opimon  has  not  obtained  a 
general  or  unqualified  concurrence. 

There  are  few  points  of  maritime  jurisprudence  on  which  an 
Enalish  lawyer  wul  find  a  reference  to  the  American  authorities 
useless  or  uninstructive,  but  on  this  the  most  learned  Judges  have 
difiered,  and  no  rule  can  be  said  to  be  finally  established  and  received. 
In  this  dearth  of  positive  authority,  the  only  satisfactory  course  is  to 
discuss  the  question  upon  principle,  and  seek  a  solution  of  the  doubts 
which  a  vanety  of  opinions  and  r^ulations  has  created,  in  the  letter 
or  the  spirit  of  the  Rhodian  law.  That  the  cargo  rescued  from  a  vessel 
honestly  stranded  and  wrecked  should  be  free  from  oontribution  to  the 
loss  of  the  shipowners,  seems  at  first  view  to  savour  of  imustice.  But 
a  voluntary  sacrifice  of  the  property  of  one  for  the  gooa  of  all,  is  the 
foundation  of  the  whole  system  of  average.  Omnium  contributione 
sarciatur  quod  pro  omnibus  datum  est  ./Equieeimum  enim  est  commime 
detnmentum  fieri  eorum,  qui  propter  amieaas  res  aliorum  consecuti  sunt 
ut  merces  suas  salvas  hahuerunt  (s).  In  the  simplest  illustration  o{  the 
rule,  the  case  of  jettison,  unless  the  goods  were  voluntarily  given  for 
the  common  safety,  there  is  no  contnbution.  So  in  case  of  capture, 
goods  must  be  oiven,  not  taken,  to  found  a  contribution  for  ransom. 
If  contribution  be  claimed  for  a  mast  or  a  cable  cut,  they  must  have 
been  given  for  the  safety  of  all.  Repairs  must  fall  upon  the  owner, 
unless  the  damage  was  submitted  to  and  given  for  the  common  good, 
or  the  cost  of  reparation  incurred  for  the  sake  of  the  cargo  alone.  In 
the  case  of  a  total  wreck  consequent  ^upon  a  voluntary  stranding,  can 
the  ship  be  said  to  have  been  deliberately  sacrificed  r    In  the  great 

•  magonty  of  cases,  certainly  not     A  vessel  is  not  stranded  for  the 
■  ■  ■  ■    ■  -  ■       .  ■  .  — . .      .  ■      .     ^       ■  ■ .    —  -  -  -   ■         ■  -    .      , , 

(q)  American  edition,  in  notis,  p.  349 :      Molby,  book  2,  A,  6,  sec.  12.    ManAi,  537> 
Storv.  538. 

(r)  3o4we8,  tit  Salvage,  Malynes,  110.  (#)  Digest,  1-^  2, 1. 
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*  purpose  of  deBtmotion ;  tiiat  course  is  resorted  to  with  llie  intention 
and  in  the  hope  of  saving  her  from  imminent  peril     The  sacrifice 
really  intended  to  be  made  is^  in  most  cases^  the  cost  of  the  damage 
which  maj  be  expected  from  the  strandW»  and  the  expense  of 
getting  the  vessel  off:  the  total  loss  is  occasioned  bj  circmnstances 
which  were  not  foreseen  when  the  stranding  was  determined  on. 
Accordingly,  we  regd  in  the  Roman  text,  AmisscB  navis  damnum  coJr 
latumie    coniortio  non  sarcitur  pir  40i  qui    m9rc4S    9uas  naufragvo 
liberavtruni  nam   htjjtmnodi   cBquitatsm    tunc    admitti   plaouit,    cum 
jaetuB  rtmedio  cmterU  in  communi  periculo  Balva  nc^  conndtum  est 
Eineri^on  also  expressly  tells  us,  that  the  damages  resulting  from  the 
strahding  aS  the  ship,  if  the  strandmg  be  done  voluntarily,  for  the 
commc«  safety,  are  general  average,  provided  always  that  the  ship 
be  again  set  afloat ;  for  if  the  stranding  be  followed  by  shipwreck, 
then  rt9  perit  dotnino^  and  it  is  "save  who  o«i"(<).     VcUin  (u)^ 
Cleirac  (w\  Rocous  (jf),  are  ail  of  the  same  opinion.    Bjunkenhoeky  on 
the  other  nand,  cites  and  disapproves  (a)  of  a  decision  of  the  maritime 
jud^  of  Amiterdam,  in  whion  they  held  that  there  is  to  be  no  contri«* 
butiob  unless  the  ship  voluntarily  run  ashore  be  saved.     Voet  (a)  aIso> 
in  his  commentaries  on  the  Roman  law,  admits  contribution  in  the  case 
of  a  ship  run  ashore  for  the  preservation  of  the  cargo,  and  the  ship 
lost.     Story,  referring  to  the  conflicting  decisions  of  the  American 
Courts,  declines  to  pronounce  between  them  (&)• 

When  the  question  shall  arise  in  our  Courts,  it  were  presumptuous 
to  predict,  with  confid^ice,  what  rule  will  be  adopted  by  them.  Pro* 
bably  it  may  be  thought  necessary  to  inquire  what  the  precise  intention 
of  the  master  was  in  putting  the  ship  ashore*  The  reader  will  consider 
what  has  been  oflered  in  conformity  with  the  judgment  of  the  Supreme 

*  Court  of  New  York,  delivered  in  a  recent  case  (c)  by  Chief  Justice 


(t)  Ptg.  14,  2,  5.  Emerlgon,  torn.  1,  pp. 
614,  616. 

(«)  Com.  for  rOrdoimanoei  da  Jet  9t  <k) 
la  Contribution,  liv.  3,  tit.  8,  art.  17. 

{t)  Jngemcnfi  d'Oleron,  p.  42. 

(v)  De  Naribtn  «it  Ncmlo,  not. 

U)  Qunstioiies.  Jur.  Priv.  lib.  4|  o.  2  k 

la)  Comm.  ad  Paiid.  lib.  14,  tit.  2,  eec.  5. 

h)  Notes  to  American  edition,  p.  3i9, 

(c)  Bradfamvt  v»  Colombian  InttDrance 
CotnpaQT)  9  Johnson's  R«p.  Oj  but  see 
contrd,  Gray  r.  Wain,  2  Serg.  k  Rawl.  320, 
and  Caze  r.  Reilly,  8  Washington  Cir- 
cuit Bep.  298.  Yet  the  principles  which 
garem  the  Amerioiii  Courts  on  questions  of 
general  average  are  the  lame  as  m  oar  law. 
Thus  the  American  ship  Prudence,  while 
waitiiig  at  GlbraHaif  Ibr  a  wtod  to  proceed 
on  bar  Toyage  to  Cadii,  enoounterDd  a  violent 
gale  which  caused  her  to  start  her  anchort« 
and  was  driving  het  ste^  fbromost  on  a  reef 
of  rockflk  1^  jib  was  hoisted  to  make  her 
pay  round,  vrith  the  intention  of  putting  to 
8ea»  but  the  sheet  hftving  parted,  this  was 
found  fanpnustuiable,  Mid  tlM»y  were  obliged 
to  baol  It  down^  tipoik  irbkli  th«  TWsel  be* 


came  ungovernable.  Tho  mnster  then  cut 
the  cable,  and  put  the  helm  hard  up,  in  order 
to  pilt  her  ashore  in  the  best  place  for  the 
preservation  of  tho  vessel  and  cargo,  and  of 
tho  lives  of  the  crew.  She  struck  on  the 
Ragged  StaiT,  about  a  quarter  of  a  mile  from 
the  place  where  slie  would  have  grounded 
had  not  tho  cables  been  cut,  and  she  soon 
bilged,  and  everything  in  the  vessel  was  In 
a  short  time  afloat,  both  fom  and  aft*  Oa 
the  next  day,  the  masts  were'  out  away  to 
prevent  their  working  through  the  bottom. 
On  the  second  day  afSjr  the  schooner  went 
aground)  tbe  gale  having  abated,  lighters 
wete  employed  to  ssve  a  port  of  the  cargo. 
Tho  schooner  could  not  be  got  off  and  re- 
paired without  incurring  an  expense  much- 
exeeoding  her  value  when  i^Nured.  In  a 
suit  on  a  pcdicyi  a  total  lose  was  claimed. 
Mr.  Jnsticx)  Gibson  delivered  the  opinion  of 
the  Court :  "  This  undoubtedly  gives  a  claim 
for  general  average  for  the  cables^  and 
anchors,  and  masU,  but  for  nothing  else, 
ae  nothing  else  was  deliberately  sacnfioed. 
An  aoddental  loss  that  happians  in  eun 
dMTonrinf  to  bring  about  a  veiy  different 
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*  Kenty  and  in  support  of  the  doctrine  of  the  EngUA  text-writers,  as 
merely  suggested  for  the  consideration  of  the  learned.* 

5.  The  expense  incorred  in  a  port  in  which  the  ship  may  have 
taken  refuge  during  the  voyage^  by  repairing  the  damaee  done  to 
the  ship  by  tempest  akme^  seems  with  propriety  to  iaS.  upon  the 
owners^  and  is  so  held  in  the  Civil  Law  {(2)  and  by  many  fordgn 
writers.  And  although  the  decision  in  the  Court  of  Kings  Ben(3i, 
in  the  case  of  Da  Costa  v.  Neumham  (e\  has  been  considered  as  an 
authority  for  a  contrary  doctrine,  yet,  in  my  humble  judgment,  the 
facts  upon  which  that  decision  was  founded  do  not  warrant  such  a 
conclusion. 

Upon  this  subject  of  the  expenses  of  a  ship  takii^  refuge  in  a 
port,  incurred  in  repairing  the  damage  occasioned  by  tempest  m 
order  to  prosecute  and  complete  the  voyage,  and  the  wages  ana  main- 
tenance of  the  crew  during  the  delay  Uius  necessarily  submitted  to 
for  ^e  attainment  of  this  object,  reasonable  doubts  have  been  enters 
tained,  and  the  decisions,  which  will  be  presently  considered,  have 
failed  entirely  to  remove  them.  *  If  the  damage  to  be  repaired  be 
in  itself  an  object  of  contribution,  it  seems  reasonable  that  all  ex^ 
penses  necessary,  although  collateral  to  the  reparation,  should  also 
De  objects  of  contribution — the  accessory  should  follow  the  nature  of 
its  principal.  On  the  other  hand,  if  the  damage  itself  be  not  such 
as  to  be  the  object  of  contribution,  by  the  same  rule  neither  ought 
the  collateral  expenses  incurred  with  regard  to  the  repairs  to  become 
so.  In  answer  to  this  it  is  urged,  that  as  the  repairs  are  necessary 
to  the  completion  of  the  voyage,  in  the  attainment  whereof  all  are 
interested,  all  ought  to  contribute  to  the  expense  of  this  necessary 
delay.  But  it  should  be  remembered,  that  it  is  the  duty  of  the  owners 
not  only  to  provide  a  stout  and  sufiScient  ship  at  the  commencement 
of  the  voyage,  but  also,  as  fSsur  as  in  them  lies,  to  maintain  the  ship 
in  a  perfect  condition  during  the  whole  course  of  the  voyage,  and 
almost  every  charter-party  contains  an  express  covenant  to  this 
effect  If,  indeed,  the  ship  be  not  worth  all  the  charges  of  repairs, 
as  well  direct  as  collateral,  a  consideration  wholly  different  may 
arise  (/),  but  assuming  the  ship  to  be  worth  the  expense,  why  should 
the  merchant  be  charged  in  any  shape  towards  the  performance  of  a 
duty  incumbent  on  the  owner  ?  What  is  here  offered  as  to  wages  and 
mamtenance,  may  apply  also  to  port-charges  and  other  duties  of  the 
like  nature  incurred  on  the  same  account,  and  also  to  the  value  of  a 
part  of  the  cargo  that  may  happen  to  be  sold  by  the  master  to  defray 
^  the  exp^ise  of  the  repairs. 

There  is,  indeed,  a  decision  of  the  Court  of  King's  Bench  upon  the 


erent  is  not  the  soUect  of  oompeDMtioii ; 
and  sack  would  be  the  casoalty  of  strand- 
ing in  endeavonring  to  get  out  to  sea.  It 
is  necessary  that  the  loss  should  arise  from 
the  direct  agency  of  some  one  acting  for  the 
peneral  hen^t  There  must  be  a  deliberate 
mtentaon  to  sacrifice  the  thins  at  all  events, 
or  at  least  to  put  it  in  a  sitoMion  in  which 
the  danger  of  eventual  dettrootion  woM 


be  hiereased."  —  Wafter  «.  The  Uniied 
States  Insoranoe  Ckmpany,  11  Sei^.  k 
Rawl.  61. 

(d)  Dig.  14^  2,  6.  Emerigon,  torn.  1, 
p.  626.  BenedLe  on  Influrance,  ch.  6,  en 
Averag^jp.  190. 

(e)  2  TWm  Bep.  407. 

(/)  See  Lotd  Sttmell's  jodgment  m  the 
»of  the  QimtilQdiii^  8  Bob^Id.  Bep.  267. 
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oonstroction  of  a  charter-party  which  may  [nroperly  be  mention^  in 
this  place.  A  ship  chartered  for  a  voyage  to  the  East  Indies  and 
back  sprnng  a  leak  at  sea  on  her  return  home^  in  consequence  of 
which  it  became  necessary  to  put  into  the  Cape  of  Good  Jaope,  and 
there  take  out  the  cargo  in  order  to  repair  ike  ship.  The  ship  being 
repaired  and  reladen^  returned  home  in  safety^  and  the  o?mers 
claimed  from  the  freighter  a  payment  in  the  nature  of  general 
average  towards  the  expense  of  the  repairs^  the  maintenance  of  the 
crew^  and  other  charges  connected  with  the  repairs.  But  the  Court 
considering  the  import  of  several  clauses  of  the  charter-party  to  be^ 
that  the  owners  should  keep  the  ship  in  repair  during  the  whole 
voyage  at  their  own  expense^  and  being  also  of  opinion  that  the 
expressions  used  in  another  clause  tended  to  show  that  the  defendant 
was  to  be  liable  to  general  average  in  the  case  of  jettison  alone,  held, 
upon  the  construction  of  this  cnarter-party,  that  the  plaintiff  was 
not  entitled  to  recover  anything  for  the  expenses  thus  incurred  at  the 
C<we  (ff). 

Yet  m  one  case  (A),  decided  in  the  Court  of  King's  Bench  since 
the  foregoing  observations  were  written,  where  the  master  of  a  ship 
wasunler  tl»e  necessity  of  cnttbg  away  part  of  his  rigging,  in  oon- 
sequence  of  collision  with  another  vessel  that  was  dnven  against 
him  in  a  storm,  and  of  returning  to  the  place  of  his  departure  to 
repair  the  damage  occasioned  by  the  collision,  and  of  tmloading  his 
cargo  there  for  the  purpose  of  such  repau*s,  it  was  held  that  the 
expense  of  so  much  of  the  repair  as  was  absolately  necessary  for  the 
performance  of  the  voyage^  including  the  necessary  expense  of  un- 
loading, should  be  made  good  by  a  general  average.  This  was  an 
action  by  the  owners  of  uie  ship  Cambridge  against  the  freighters, 
to  recover  contribution  to  a  general  average  imder  the  following 
circumstances : — ^The  ship  sailed  with  a  cargo  of  sugar  and  rum  from 
Kingston,  in  JanuUca,  to  London.  In  the  course  of  the  voyage,  a 
brig  was  unavoidably  driven  against  her  by  the  violence  of  the  wind 
and  sea,  by  which  accident  her  stem  and  knees  were  broken,  and 
the  master  was  in  consequence  obliged  to  cut  away  part  of  the 
rigging,  and  to  return  to  Kingston,  to  re^dr  the  damage  sustained 
by  the  collision  and  the  cutting  away.  The  ship  couKl  not  have 
prosecuted  her  voyage,  nor  could  she  nave  kept  the  sea  with  safety, 
without  returning  and  repfdring.  Upon  her  return,  the  cargo  was 
necessarily  relanded  and  warehoused,  in  order  that  such  temporary 
repairs  might  be  done  as  would  enable  her  to  prosecute  her  voyage. 
Upon  the  return  of  the  vessel  to  London,  the  owners  made  a  demand 
upon  the  fi^eighter  for  his  riiare  of  genend  average,  including  in  such 
demand  the  expense  of  pilotage  into  Kingston,  his  own  expenses  in 
port,  the  expense  of  procuring  mariners  to  replace  deserters,  the 
surveyor's  bill  for  ascertaining  the  dama^,  the  cost  of  loading  and 
unloading  the  cargo,  the  wages  and  provisions  of  the  crew,  and  the 
amount  of  repairs.     *  Lord  EUenborough  said,  '^  If  the  return  to  port 


%. 


)  Jmkmm  and  Another  «.  Ghunook,  8  Term  B^  in  K.  B.  209. 
^)  FhmiBMr  «.  WttdBMi,  $  Kftnto  ^  Selwyn,  482. 
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*  was  necessary  for  the  general  safety  of  the  whole  concern^  the  ex- 
penses unavoidably  Incarred  by  such  necessity  might  be  considered 
as  a  general  average.  It  is  not  so  much  a  question  whether  the  fii^t 
cause  of  the  damage  was  owing  to  this  or  that  accident^  to  the  vio* 
lence  of  the  elements^  or  the  collision  of  another  ship,  as  whether  the 
effect  produced  was  such  as  to,  incapacitate  the  ship,  without  endan- 
gering the  whole  concern,  from  further  prosecuting  her  voyage  unless 
sue  returned  to  port  and  removed  the  impediment.  As  far  as  r^ 
moving  the  incapacity  is  concerned,  all  are  equally  benefited  by  it, 
and  therefore  it  seems  reasonable  that  all  should  contribute  towards 
the  expense  of  it ;  but  if  any  benefit  ultra  the  mere  removal  of  this 
incapacity  should  have  accrued  to  the  shin  by  the  repairs  done,  inas- 
much as  that  will  redound  to  the  particular  benefit  of  the  shipowner 
only,  it  will  not  come  under  the  nead  of  general  average,  but  that 
will  be  a  matter  of  calculation  upon  the  adjustment.  The  amount 
of  the  expenses  of  repairing  to  be  placed  to  the  account  of  general 
contribution  must  be  strictly  confined  to  the  necessity  of  the  case,  to 
the  enabling  the  ship  with  ner  cargo  to  prosecute  the  voyage.  As  to 
the  charge  for  the  captain's  expenses,  during  the  unloading,  repair- 
ing, and  reloading,  the  shipowner  must  bear  the  captain's  expenses 
in  port,  and  crimpage  must  be  disallowed ;  it  does  not  come  under 
general  average."  Mr.  Justice  Bayley  said,  "  I  doubt  whether  the 
repair  of  any  particular  damage  can  be  placed  to  the  account  of  ff^no- 
rai  average,  inasmuch  as  it  is  a  benefit  done  to  the  ship,  and  u  the 
captain  could  make  it  a  general  average  by  putting  into  port  to 
repair,  it  would  always  be  his  interest  to  endeavour  to  do  so.  If, 
however,  the  repairs  were  merely  such  as  were  necessary  to  enable 
the  ship  to  prosecute  her  voyage  home,  and  were  afterwards  of  no 
benefit  to  the  ship,  such  repairs,  I  think,  would  properly  come  under 
a  fleneral  average.  Therefore,  deducting  a  benent,  if  any,  which 
'  stul  results '  to  tne  ship  from  such  repair,  the  rest  may  be  placed  to 
the  account  of  general  average^" 

Upon  this  decision  it  has  been  observed,  that  repairs  done  to  a 
vessel  are  always  a  benefit  to  her,  and  doubted  whether,  accorcUng  to 
the  above  distmction,  any  part  of  those  repairs  which  in  themselves 
are  of  the  nature  of  a  particular  average  could  ever  be  construed 
into  a  general  average  (t);  but  the  justice  of  this  criticism  cannot 
be  admitted.  Lord  MJuenboroitgh  expressly  excludes  from  general 
average  such  repairs  as  are  productive  oi  a  lasting  benefit  to  the 
ship,  and  Mr.  Justice  Bayley  carefully  distinguishes  oetween  vepsm 
which  are  afterwards  of  no  benefit  to  the  ship  and  those  from  which 
benefit  stiU  reeults  to  itr-*-both  confining  uie  admission  of  repairs 
imder  general  average  to  such  only  as  are  temporary  in  their  natora, 
and  necessary  to  the  prosecution  of  the  voyage. 

The  case  o(  Power  v»  Whitnwre  (i),  which  was  deterttuned  shortly 
after  the  one  last  cited,  was  an  action  on  a  policy  of  assurance  on 

*  goods  in  which  the  merchant  sought  to  recover  from  the  underwriters 

(%)  Benecke,  ch.  6,  p.  197.  v,  Wimm,  9  C.  B.  580,  in  which  the  cases 

(k)  4  MatUa  A  Selwm  141 )  and  lee      dted  Si  ihe  text,  and  t&  law  deduced  from 
Benaon  r.  Duncan,  3  ExcL  6H  «>d  HaOett      thorn,  am  diMoMad  bf  Wilde,  €k  J. 
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*  a  sum  of  monej^  which  he  had  been  compiled  by  a  Court  in  Portuj/al 
to  pay  by  way  of  general  average  and  contribution  to  the  expense 
incurred  bjr  a  captain  in  wages,  provisions,  and  repairs,  under  the 
following  circumstances : — 

The  ship  sailed  with  the  goods  from  London  upon  her  voyage, 
encounter^  strong^  and  adverse  winds,  and  it  was  aiscovered,  while 
in  sight  of  the  English  coast,  that  the  bowsprit  bitts  had  given 
way,  occasicmed  by  the  heavy  labouring  of  the  ship  then  imder  her 
courses,  beating  to  windward  in  a  most  heavy  arid  dangerous  sea- 
The  master  being  apprehensive  that  the  sliip,  if  she  continued  in 
that  situation,  would  oe  in  great  danger,  judged  it  prudent,  after 
having  consulted  with  his  officers,  to  put  into  port,  for  the  purpose  of 
securmg^the  bowsprit,  and  accordingly  brought  his  ship  to  anchor  in 
Cowee  jRoads*  Au  the  damage  was  occasioned  by  the  tempestuous 
winds  and  weather,  and  heavy  seas,  and  die  putting  into  Coioee  was 
a  prudent  and  proper  measure,  necessary  for  the  safety  of  ship  and 
cargo.  The  question  was,  if  the  plaintiff  could  recover  his  contribu- 
tion to  the  amount  expended  for  wages  and  provisions  during  the  stay 
at  CoweSf  for  the  purpose  of  repair,  as  gencm  average.  Lord  Ellen" 
horough  said,  "  General  average  must  lay  its  foundation  in  a  sacrifice 
of  part  for  the  sake  of  the  rest,  but  here  was  no  sacrifice  of  any  part 
by  the  master,  but  only  of  his  time  and  patience,  and  the  damagp 
incurred  was  by  the  violence  of  the  wind  and  weather.  This  is  not' 
like  the  case  recently  before  the  Court,  where  the  master  was  compelled 
to  cut  away  his  rigging  in  order  to  preserve  the  ship,  and  afterwards 
put  into  port  to  repair  that  which  he  sacrificed.'* 

It  seems  to  result  from  these  decisions,  that  if  a  vessel  goes  into 
port  in  consequence  of  an  injury  which  is  itself  the  subject  of  general 
average,  such  repairs  as  are  absolutely  necessary  to  enable  ner  to 
prosecute  her  voyage,  and  the  necessary  expenses  of  port-charges, 
wages,  and  provisions  during  the  stay,  are  to  be  considered  as  general 
average ;  but  if  the  damage  was  incurred  by  the  mere  violence  of  the 
wind  and  weather,  without  sacrifice  on  the  part  of  the  owners  for  the 
benefit  of  all  concerned,  it  falls,  with  the  expenses  consequent  upon  it, 
within  the  contract  of  the  shipowner  ^'  to  keep  his  vessel  tight,  staunch, 
and  strong"  during  the  voya^  for  which  she  is  hired. 

The  modem  laws  of  foreign  countries  differ  so  much  upon  this 
subject,  and  have  for  the  most  part  deviated  so  widely  from  the 
principles  established  bv  these  decisions,  that  reference  to  them  will 
DC  found  by  the  Englim  lawyer  to  result  rather  in  curious  than  useful 
investigation.  In  America,  tne  rule  is  stated  by  Mr.  Justice  Story  (J)  to 
be  definitively  settled  in  the  principal  commercial  states,  that  whisitever 
be  the  nature  of  the  injury,  whether  arising  from  a  voluntary  sacrifice 
or  a  mere  peril  of  the  sea,  the  wages  and  provisions  of  the  crew  fh)m 
the  time  of  patting  away  for  the  port,  the  expense  of  loading  and 
tinloading,  and  every  other  expense  necessarily  incurred  during  the 
detention  for  the  benefit  of  all  concerned,  are  to  come  under  general 

*  average.    That  learned  Judge  says,  that  the  reasoning  of  the  A  mericmi 
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(I)  American  ediUon,  p.  860. 
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*  Conrts  follows  out  the  doctrine  of  Lord  Ellenborcugh  in  the  case 
of  JPlummer  v.  Wildman,  But  what  fell  from  the  Judges  in  that 
case  must  be  tmderstood  with  reference  to  the  circumstances  of 
the  claim  before  them^  and  does  not  seem  to  countenance  the  rule 
which  the  American  Courts,  conforming,  in  this  respect,  to  the  prac- 
tice and  the  positive  constitutionB  of  some  foreign  countries,  appear 
to  have  adopted. 

6.  We  have  seen,  in  a  former  part  of  this  work,  that  a  master 
may,  under  certain  circumstances,  oorrow  money  on  the  security  of 
his  ship,  or  of  its  cargo ;  and  that,  if  his  vessei  be  disabled  by  the 
perils  of  the  sea  from  carrying  her  cargo  to  its  destination,  he  may,  if 
ne  thinks  proper,  hire  anotner  vessel  for  that  purpose.  But  supposing 
him  to  be  unable  to  raise  money  on  bottomry,  or  by  hypothecation  m 
the  cargo,  and  ihat  no  other  vessel  can  be  obtained,  he  is  at  liberty 
to  sell  part  of  the  goods  entrusted  to  him,  to  enable  him,  by  repairing 
his  ship,  to  carry  the  remainder  to  their  destination.  Gooos  thus 
sacrificed  for  the  benefit  of  the  owners  of  the  rest  of  the  cargo  seem 
to  have  been  considered  br  Lord  StotoeU,  in  the  case  of  the  GVotttti- 
dine,  and  have  been  considered  in  other  cases,  to  be  the  proper  subject 
of  a  general  average  (m).  The  motive  of  the  sale,  in  the  case  supposed, 
is  no  other  ihmtlfc  .motLve  for  Jettison.  It  is  the  same  thin^  to  the 
merchant,  whose  goods  are  taken  from  his  control,  whether  mej  are 
sold  or  thrown  into  the  sea.  In  either  case,  it  is  a  sacrifice  submitted 
to  by  him  for  the  benefit  of  all,  and  which  ought,  therefore,  to  be 

*  madegood  by  general  contribution  (n). 

7.  ^With  respect  also  to  the  wages  and  maintenance  of  the  crew 
during  the  detention  of  a  ship  by  the  orders  of  a  sovereign  power, 
contradictory  opinions  are  to  be  found  in  the  works  of  writers  oa 
this  subject  (o\  Some  authors  have  taken  a  distinction  between  the 
case  of  an  embargo  in  the'  lading  port,  and  the  arrest  and  detention 
of  a  ship  during  the  course  of  me  voyage.  The  French  ordinance 
provides  for  the  latter  case,  by  declaring,  that  if  die  ship  be  hired  by 
the  month,  the  charges  shall  be  reputed  general  average ;  but  if  hired 
for  the  voyage,  the  owners  alone  shall  tear  them  (p\  The  reason  of 
this  regulation  is  not  easily  discernible  {q\  and  it  is  in  express  con- 
tradiction to  the  spirit  of  another  article  oi  the  same  ordinance  on  the 
subject  of  freiffht(r).  In  the  case  of  Da  Costa  v.  NetDfJuim(8), 
Mr.^  Justice  Buuer,  speaking  of  this  expense  of  wages  and  provisions 
during  the  detention  of  a  ship  by  embargo,  says,  '*  The  Court  has  said 
that  these  charges  shall  fall  upon  the  owners  only,  and  the  frei^t 


(m)  8  Bob.  Ad.  Bap.  255.  Dobflon  v. 
Vnhtm,  8  Gampb.  480.  Bichardwm  v. 
NoovM,  ZB.k  Aid.  287. 

(n)  See  Beaatko,  p.  278,  and  Stereni^ 
p.  15. 

(p)  Emerigon,  torn.  1,  p.  681.  Beawes, 
165. 

9)  liy.  8,  tit  7,  Des  Avarie^  art.  7. 
B  de  Com.  art  400,  nimi.  6|  and  408, 
nmiL  4^ 


Jt 


(q)  Bat  see  Pothier,  Cbarte-partie,  nam. 
85 ;  Emerigon,  torn.  1,  p.  539. 

(r)  lav.  8,  tit  8,  Da  Fret  art  16. 

(«}  2  Term  Bep.  in  K.  B.  p.  407.  Thk 
was  an  action  bronght  againat  the  inaaren 
of  a  ship  by  the  owner,  who  had  offered 
to  abandon  to  them,  and  had  a  right  to 
insist  npon  doing  so,  bat  had  rehiSbatttly 
consented  to  the  repairs  at  their  Snstanoe. 
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must  bear  them."  And  this  case  does  not  seem  to  fiill  within  the 
principle  of  the  Bhodian  law^  because  here  the  delaj  does  not  pro- 
ceed m>m  the  act  of  the  master  or  persons  belonging  to  the  ship,  nor 
is  it  for  the  ^neral  benefit 

^  A  ship  having  met  yrith  tempestuous  weather  on  her  voyage  from 
HuU  to  &.  Peter Aurgh,  was  obliged  to  put  into  Copenhagen  to  unload 
and  repair ;  the  expenses  of  whi(m  repair^  as  well  as  the  Sound  dues, 
were  paid  by  the  owner's  agent  at  Copenhagen.  It  being  impossible  to 
n^otiate  bills  on  Englanai  for  the  purpose  of  repaying  to  the  a^ent 
the  sums  he  had  disbursed  for  the  ship s  use^  the  agent  causedthe 
captain  to  be  arrested^  by  process  from  the  Maritime  Court  of  Justice 
at  Copenhagen.  In  this  situation^  the  captain^  to  procure  his  liberation 
and  to  prosecute  his  voya^^  sold  a  portion  of  the  cargo,  the  proprietor 
of  which  brought  an  action  against  another  shipper  for  contributioiL 
^'  Ssd  the  ship/*  said  Lord  EUenborough,  ^'  been  seized  for  non-payment 
of  the  Sound  dues,  I  should  have  thought  that  the  sale  of  a  part  ol 
the  cargo  to  pay  them,  in  the  absence  of  all  other  means  to  raise 
money  mr  that  purpose,  might  have  been  the  foundation  of  a  claim  for 
general  average.  But  these  duties  had  beai  paid  by  the  ship's  acent, 
and  the  money  so  paid  merely  constituted  a  private  debt  due  to  nim. 
I  do  not  think  that  any  part  of  the  plaintiff's  goods  was  sacrificed  for 
the  safety  of  the  ship  and  the  residue  of  the  cargo,  in  such  a  manner 
as  to  give  diem  a  nght  to  a  contribution  from  the  other  shippers  of 
goods  on  board.  Tlaeir  proper  remedy  is  against  the  owner  of  the 
*ship''(e> 

8.  For  the  additional  expense  of  the  wa^  and  maintenance  of 
the  crew  incurred  while  a  snip  has  been  waiting  for  convoy,  general 
contribution  has  sometimes  been  claimed;  and  three  decisions  of  the 
different  Courts  in  Holland  on  this  subject  are  related  by  Bynkef 
shoek  (ti),  which  seem  worthy  of  notice  in  tiiis  place.  In  the  first 
case,  the  master  of  a  general  ship,  which  was  armed,  and  had  letters 
of  marque,  and  was  bound  to  several  Italian  ports,  during  a  war 
between  the  Dtdch  and  French,  gave  public  notice  of  his  mtention 
to  receive  goods,  and  to  sail  fot  those  ports  without  the  company  of 
other  ships.  Having  received  a  cargo,  he  set  sail  under  convoy  of  a 
ship  of  war  destined  (or  Portsmouth,  entered  with  her  the  harbour  oi 
that  place,  and  there  waited  a  whole  year  for  another  convoy,  under 
which  he  sailed  to  Cadiz;  and  there  waited  a  second  vear  for  a 
third  convoy,  under  which  he  sailed  to  Italy,  and  delivered  his  cargo 
there.  Under  these  circumstances,  the  master  sued  the  merchant  tor 
general  average,  and  obtained  a  decree  in  his  favour,  which  was 
confirmed  by  one  Court  of  Appeal,  reversed  by  a  second,  and  at  last 
finally  afBrmed  by  the  senate,  of  which  the  learned  author  was  then  a 
member ;  acainst  his  opinion,  and  against  the  general  principles  of  law 
on  this  subject,  and  against  the  particular  engagement  made  by  the 
master  on  this  occasion.     This  judgment  appears  to  have  been  dis- 


8 


SBobflon  V.  Wilson,  3  Campb.  480. 
Bynkerftboek»  Qiuestioiies  Juris  Privatiy  lib.  4»  c.  25. 
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approved  of  in  Holland;  for,  in  another  case,  wliich  hapjjened  soon 
afterwards,  where  five  Dutch  vessels  coming  from  Surinam^  and 
learning  on  their  voyage  that  a  war  had  broken  out  between  the 
Dutch  and  French,  put  into  Plymouth,  and  there  waited  for  convoy- — 
which  case  also  weiit  throiiigh  all  the  same  tribunals — ^the  senate 
decreed  against  the  claim  or  contribution.  A  third  case  happened 
soon  afterwards,  in  which  the  same  four  Courts  successively  aecreed 
in  favour  of  the  claim  (a).  But  of  this  the  circumstances  were  very 
difierent  from  the  two  mrmer,  and  such  as  seem  to  warrant  the  jud^ 
ments  pronounced  in  it  It  was  the  case  of  a  ship  freighted  from 
Amsterdam  to  Cadiz,  with  a  stipulation  to  sail  with  convoy  either  to 
that  place  or  as  far  as  Lisbon.  The  ship  accordingly  sailed  under 
convoy  of  a  man-of-war,  in  company  with  several  other  vessels,  and 
when  she  came  near  Lisbon,  fell  in  with  a  fleet  of  privateers,  by 
which  some  of  the  other  vessels  were  captured,  and  the  ship  in  ques- 
tion put  into  Lisbon,  in  obedience  to  a  signal  from  the  man-of-war, 
and  there  waited  six  months  before  she  could  safely  proceed  to  Cadiz. 
in  this  case  it  is  to  be  observed,  that  the  master  put  into  port  to  avoid 
to  extraordinary  and  impending  peril,  and  not  merely  as  a  matter  of 
general  caution  to  avoid  the  ordinary  dangers  always  accompanying  a 
state  of  warfare.  And  the  expense  thus  incurred  appears  penecuy 
analogous  to  the  cases  of  jettison,  and  to  fall  within  the  principle  of 
the  Siodian  law ;  for  in  tms  case,  as  the  learned  author  observes,  it  is 
clear  that  there  was  a  present  and  impending  peril,  and  it  is  clear  also 
that  the  voyage  was  delayed,  not  by  any  accident,  but  by  design,  in 
order  to  avoia  the  peril. 

9.  The  ordinance  of  the  Hanse  Towns  also  mentions  as  an  object 
of  general  average  the  expense  of  healing  mariners  wounded  in  the 
defence  of  the  ship  against  the  attack  of  pirates  (y) :  I  have  already 
mentioned  the  provisions  made  by  the  Legislature  of  this  country 
for  persons  of  this  descriotion  (^:).  On  the  expense  of  repairing  the 
injury  done  to  a  ship  during  a  combat,  foreign  writers  diror  in 
opinion  (a).  In  **The  Guidon,*'  an  injury  done  to  the  cargo  by 
the  shot  of  cannon  is  said  to  be  a  charge  upon  the  merchant 
only  {by.  In  England,  it  has  been  decided  that  neither  the  damage 
to  a  ship,  nor  the  ammunition  expended,  nor  the  expense  of 
healing  sailors  wounded  in  an  action  with  an  enemy,  is  an  item  of 
general  average.  The  latter  item,  however,  is  made  so  by  the  Code 
de  Commerce  (c). 

10.  By  the  law  of  most  of  the  continental  nations  of  Europe,  the 
injury  done  by  one  ship  to  another,  or  to  its  cargo,  without  fault  in 
the  persons  belonging  to  either  ship,  is  to  be  equally  borne  by  the 

■■      -  ■  -  -  — 

(«)  For  the  snke  of  tiuMO  who  eomplain         (ff)  Aii.  86. 
of  ddi^  in  the  administration  of  justice  (z)  INirt  2,  ch.  6,  iec  1. 

in  this  coontry,  it  may  be  proper  to  men-  (a)  2  Valin,  168.      Pothier,  Traits  dea 

tion,  that  in  the  last  of  these  three  foreign  Avaries,  sec.  2,  nmn«  144  and  154.    Emeri- 

cases,    a   period   of    nearly    seven    years  gon,  tom.  1,  p.  628. 
elapsed  between   the   first  and   the   last  WS  Ch.  6,  art.  4. 

sentence;  in  the  second,  a  period  of  neariy  \c)  Taylor  and  Others  «.  Curtis,  2  Marsh, 

ten  years ;  and  in  the  firs^  <^  almost  six-  809,  and  6  Tamit.  608.     Code  de  Com. 

teen  years.  art.  40Q»  nnm.  6. 
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owners  of  the  two  vessels  (rfV,  and  this  doctrme  is  adranced  by 
many  foreign  writers ;  it  thererore  becomes  necessary  to  observe  here, 
that  by  the  law  of  England^  in  the  case  of  damage  happening  in  this 
manner  either  to  ship  or  cargo,  by  mere  misfortune  and  without 
ftiult  in  any  one,  the  prowietors  of  the  ship  or  cargo  injured  must 
bear  their  own  loss  (e).  1  have  already  mentioned  that  such  a  mis- 
fortune is  considered  as  a  peril  of  the  sea.  And  in  this  respect  the 
law  of  England  agrees  with  the  Civil  Law  (/). 

11.  EUmerto  we  have  considered  the  losses,  which  are  to  be 
compensated  by  general  contribution,  as  being  the  price  of  safety ; 
but  this  is  not  to  be  understood  of  absolute  and  perfect  safety,  oy 
arrival  and  delivery  at  the  port  of  destination.  If  temporary  safety 
be  obtained  by  the  loss ;  if  the  ship  survive  the  storm,  or  escape 
the  enemy,  and  be  afterwards  cast  away  by  another  tempest,  and 
goods  be  saved  from  the  wreck,  the  clear  value  of  the  goods  so  saved 
must  be  contributory  to  the  original  loss,  because  witnout  that  loss 
even  this  diminished  value  would  have  had  no  existence  (g). 

The  abandonment  of  goods  on  these  occasions,  although  it  be 
the  act  of  man,  is  not  considered  to  be  so  iar  voluntary  as  to  divest 
the  property  of  the  merchant,  and  give  a  title  to  any  person  who 
may  find  and  save  them;  but  from  such  person  the  merchant  may 
reclaim  them  on  paytnent  of  salvage  (h) :  and  if  he  is  able  to  do  so, 
their  clear  value  is  to  be  deductea  from  the  contribution,  or  paid  to 
the  contributors. 

It  has  been  observed,  in  a  preceding  part  of  this  Treatise  (t), 
that  when  an  entire  ship  is  taken  to  freight  by  a  merchant,  the 
master  must  not  take  on  ooard  the  goods  of  other  persons  without 
his  consent:  from  whence,  I  apprehend,  it  wiU  follow  that  if 
goods  so  wrongfully  shipped  be  afterwards  cast  overboard  to 
lighten  the  vessel,  the  mercnant-freighter  ought  not  to  contribute  to 
the  loss. 

12.  In  the  ^ecorw?  place,  let  us  consider  the  articles  that  are  to  con- 
tribute to  make  good  these  losses.  And  these  are,  all  merchandise 
conveyed  in  the  ship  for  the  purposes  of  traflSc,  whether  belonging  to 
merchants,  to  passengers,  to  the  owner,  or  to  the  master,  of  what- 
ever kind,  ana  however  small  be  their  weight  (i)  in  comparison  to 
their  value  (^.  For  the  contribution  is  made  not  on  account  of 
encumbrance  to  the  ship,  but  of  safety  obtained.      Therefore,  in 


{d)  Ordin.  of  Olcron,  art.  14;  of  Wis. 
boy,  arts.  26,  60,  67,  70;  Frenoh  Ordin. 
Uv.  3,  tit.  ly  I)es  Avaries,  art  11,  and 
Valin  thereon;  and  Byi^ersboek,  Qnsest. 
Jut.  Priv.  Ub.  4,  ch.  18—21.  But  the  law 
of  France  appears  to  have  been  altered  in 
this  respect  by  the  Code  de  Com.  art.  407 : 
fottt  part  6,  e.  2,  s.  8. 

(e)  See  the  case  of  Boiler  v.  Fisher,  cmU^ 
ch.  5  of  this  part,  sec  2,  p.  289. 

(/)  Dig.  9,2.  29. 

(g)  Dig.  14, 2, 4^  1.  Tinnius  in  Peckium» 
pp.  246, 250. 

(A)  Dig.  14,  2,  2,  8,  and  14»  2»  8.  In 
Tncker  v,  Cappes,  2  Boll.  Bep.  498,  Mr. 


Justice  Doddridge  s^d,-tlie  proprietor  of 
the  goods  may  bring  an  action  of  trover 
against  the  finder. 

(t)  AnU,  ch.  1  of  this  part.  See  Ordin. 
of  Wisbuy,art46. 

(*)  Dig.  H  2,  2, 1.  1  Magens,  pp.  62| 
65.  Emerigon,  torn.  1,  p.  639.  Brown  v. 
Stapylton,4Bing.  119. 

(/)  Lord  Kaimes  admits  this  rule,  but 
controverts  its  proprietv,  and  contends  that 
the  contribution  should  be  according  to 
weight,  and  not  value. — Prindides  of  Equity, 
p.  116.  I  cannot  think  his  argumente 
Batis&ctory. 
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this  country^  bullion  and  jewels   contribute  according  to  their  foU 
value  (m). 

For  slaves^  also^  who  were  considered  as  a  species  of  merchandise^ 
their  proprietors  formerly  contributed  according  to  their  value  (n); 
although  this  dreadful  traffic  had  not  extended  so  far  as  to  authorize 
the  casting  of  these  imhappy  persons  into  the  ses^  and  making  their 
loss  an  object  of  contribution  (o).  But  as  no  estimation  can  be  made 
of  the  value  of  the  life  of  a  freeman^  neither  passengers  nor  crew  are 
to  contribute  for  their  personal  safety  (p).  Neither  in  this  country 
do  the  wearing  appard,  jewels^  or  ouer  things  belonmng  to  th^ 
persons  of  passengers  or  crew,  and  taken  on  board  for  meir  private 
nse,  and  not  for  traffic,  contribute  on  these  occasions  (j).  And 
JEmerigon  informs  us  that  the  same  practice  prevails  in  Franee^ 
although  the  ordinance  of  that  country  has  not  exempted  these 
articles  (r).  Both  the  ship  and  the  freight  gained  in  the  voyage  are 
now  everywhere  contributory,  although  formerly,  in  some  countries, 
contribution  was  made  for  the  value  of  one  only  (s).  But  the  owners 
do  not  contribute  for  the  victuals  or  ammunition  of  the  ship.  In 
France,  and  many  other  of  the  continental  states,  contribution  is 
made  in  some  cases  for  the  whole,  in  others  for  a  moiety  only,  of  the 
value  of  the  ship  and  of  the  gross  freight  In  this  country,  the 
owners  contribute  according  to  the  value  of  the  ship  at  the  end  of 
the  voyage,  and  the  clear  amount  of  the  freight  or  earnings  of  the 
voyage,  sSter  deducting  the  wa^  of  the  crew  and  other  expenses  of 
the  voyage.  And  it  was  held  that  the  freight  should  contribute  in 
respect  of  a  loss  occurring  on  an  outward  voyage,  in  a  case  where  a 
ship  was  chartered  out  and  home,  and  the  freight  was  payable 
according  to  the  quantity  of  the  homeward  cargo,  and  npcm  the  ship's 
safe  arrival.  The  question  arose  in  an  action  brought  by  the  ship- 
owner on  a  policy  of  assurance  on  the  ship  for  the  outward  voyage. 
The  insurers  were  allowed  to  deduct  the  amount  of  a  general  average 
on  the  freight  The  ship  had  arrived  in  safety  in  the  Thamee  before 
the  trial  of  the  action  (t).  The  mariners  do  not  contribute  for  their 
wages,  except  in  the  single  instance  of  the  ransom  of  the  ship  (u). 
In  this  instance  they  are  required  to  contribute  in  order  to  encourage 
resistance;  in  other  instances  they  are  exempted  from  contribu- 
tion, lest  the  apprehension  of  personal  loss  snould  restrain   them 


(m)  1  Magetii!,  pp.  62,  63. 

in)  Dig.  14,  2,  2,*2. 

(p)  Emerigon,  torn.  1,  pp.  610,  646. 

(p)  Dig.  14,  2,  2,  2. 

(q)  1  Mageofl,  pp.  62,  68.  Bat  by  the 
C5yii  Law  t£e  rale  was  otherwise.  Dig.  14, 
2,  2,  2 ;  and  a  oomtraTy  mle  is  also  laid 
down  in  the  Guidon,  en.  5,  art.  26,  upon 
which,  however,  Cldrac  observes  that  the 
ordinfmecs  of  different  states  vary. 


(r)  Tom.  1,  p.  646,  Ac. 


See  the  authorities  cited  by  Emerieon, 
torn.  1,  p.  648,  &c,  and  Ordin.  of  Wisbuy^ 
art.  40.  It  is  still  so  by  tiie  Code  de  Ck)m' 
art.  401. 


(Q  Williams  «.  London  Lisuranoe  Com- 
pany, 1  H.  &  S.  818.  See  also  the  PlrogresB» 
barker,  1  Edwards,  210;  tlie  last  point  in 
the  judgment  of  the  Court  which  relates 
to  salvage  <m  the  freight  upon  re-capture. 
But  see  also  some  sensible  obeervations  on 
the  case  of  Williams  v.  London  Lssuraace 
Company,  in  Benecke,  p.  815,  &c 

(u)  Emerigon,  torn.  1,  p.  642.  Frendk 
Ordin.  liv.  8,  tit.  4,  Des  Loyers  des  Ma- 
telots,  art.  20,  and  Yalin  thereon,  who  gives 
this  construction  to  the  word  omne9  in  the 
sentence,  **  Si  navis  a  jnratis  redempta  nt, 
Servius  Ofilius,  Labeo,  omnes  contnbuere, 
debere  aiunt"— IKg.  14^  2,2,  8. 
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fifom  the  executioii  of  the  measures  necessary  to  general  safety ;  and 
the  peril  and  extraordinary  hardships  endured  oy  them  on  these 
disastrous  occasions  well  entitle  them  to  an  exemption  from  further 
distress. 

13.  Lastly y  as  to  the  mode  of  contribution.  By  the  Civil  Law,  the 
goods  cast  overboard  were  valued  only  at  their  invoice  price,  or  prime 
cost(jr),  A  practice  formerly  prevailed  in  this  country  to  adopt  this 
valuation,  if  the  loss  happened  before  half  the  voyage  was  performed ; 
but  if  it  happened  afterwards,  then  to  value  the  goods  at  the  clear 
price  which  they  would  have  fetched  at  the  place  of  destination  (y); 
and  this  practice  still  exists  in  many  places  abroad  (^).  But  here 
the  last  valuation  is  now  adopted  in  all  cases  where  tne  average  is 
adjusted  after  the  ship's  arrival  at  the  place  of  destination,  ana  this 
appears  best  to  agree  with  the  nature  of  tne  subject  (a) ;  for  although, 
as  between  the  proprietor  and  the  insurer  of  goods,  the  prime  cost  is 
the  only  value,  the  contract  of  insui*ance  in  that  case  oeing  a  con- 
tract of  indemnity  against  loss,  and  not  a  contract  for  the  security  of 
gain,  'yet  in  this  case  equity  requires  that  the  person  whose  loss  has 
procured  tlie  arrival  of  the  ship  at  the  place  of  destination  should  be 
placed  in  the  same  situation  with  those  whose  property  has  arrived 
at  that  place — ^which  can  only  be  done  by  considering  hie  goods  as 
having  arrived  there  also.  But  if  the  ship,  in  consequence  of  any 
misfortune,  to  be  sustained  by  general  average,  be  compelled  to 
return  to  its  lading  port,  and  tne  average  be  immediately  adjusted,  in 
this  case  the  goods  only  contribute  according  to  the  invoice  price,  for 
the  price  of  sale  is  imknown.  And  with  regard  to  the  loss  of  masts, 
cables,  and  other  furniture  of  the  ship,  as  the  new  articles  purchased 
will  in  general  be  of  greater  value  than  the  articles  lost,  it  is  usual  to 
compound  the  difference  by  deducting  one-third  from  the  price  of  the 
new  articles.  ' 

14.  Supposing,  therefore,  a  general  average  to  be  settled  ujpon  the 
ship's  arnval  at  the  port  of  destination,  according  to  the  prmciples 
before  advanced,  it  is  necessary,  in  the  first  place,  to  take  an  account 
of  the  several  losses,  which  are  to  be  made  good  by  contribution ;  in 
the  second  place,  to  take  another  account  of  the  value  of  all  the 
articles  that  are  to  contribute — in  which  must  be  included  tlie  value  . 
of  the  goods,  &c.,  thrown  overboard,  for  otherwise  the  proprietors  of 
those  goods  will  receive  their  full  value,  and  pay  nothing  towards 
the  loss.  But  as  tiiis  will  be  most  easily  understood  by  an  example 
in  figures,  I  propose  the  following  case,  wherein  the  reader  will 
suppose  that  it  became  necessary,  in  the  Downs,  to  cut  the  cable  of  a 
ship  destined  for  Hull;  Uiat  the  ship  afterwards  struck  upon  the 
Goodwin,  which  compelled  die  master  to  cut  away  his  mast,  and 
cast  overboard  part  of  the  cargo,  in  wliich  operation  anodier  part  was 
injured;   and  that  the  ship,  being  cleared  from  the  sands,  was  forced 


(x)  Dig.  14, 2, 2, 4.  in  Pecldum,  p.  220.  •       ,     ^  ,.       , 

(v)  Midyne,  p.  118;  and  MoUoy,  book  2,  (a)  It  w  also  the  rale  of  the  Oixlm.  of 

ch.  6,  Kc.  6;  WeUwood,  tit  21.  WUbny,  art.  89 ;  and  of  the  Code  de  Com. 

(c)  Emerigon,  torn.  1,  p.  654.    Vinnins      art.  402. 
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to  take  refuge  in  RamsgaU  harbour,  to  avoid  the  fturther  eflfects  of 
the  storm : — 


AfMtmt  of  LoM»ti. 

Goodi  of  A.  cast  overboard £500 

Damaffe  of  the  goods  of  B.  by  the 

jettison 200 

Freight  of  the  goods  cast  oyerboard      100 
Price  of  a  new  cable,  anchor,  and 

mast dB300 

Deduct  one-third 100 


200 
60 


V<Uue  o/ArtielM  to  ContribmU, 

€kx)ds  of  A.  cast  oyerboard £500 

Sound  value  of  the  goods  of  B^  de- 
ducting freight  and  charges  1000 

GoodsofC 500 

„    ofD 200O 

„    of  E 600O 

Value  of  the  ship 200O 

Clear    freight,    deducting     wages, 

victuals,  &c  (i) 80O 

Total  of  contributory  value... £11,800 


Expense  of  bringing  the  ship  off  the 

sands 

Pilotage  and  port-duties  going  into 

the  harbour  and  out,  and  com- 

nrission  to  the  agent  who  made  the 

disbursement    100 

Expenses  there »...        25 

Acyusting  this  average    4 

Postage 1 

Total  of  losses... £1,180 
Then  £11,000:  £1,180:  £100:  £10. 

— that  is,  each  person  will  lose  10  per  cent  upon  tlie  value  of  his  interest 
in  the  cargo,  ship,  or  freight 

Therelbre  A. loses £50 

B 100 

C 60 

D 200 

E 500 

The  Owners 280 


Total..  .£1,180,  which  b  the  exact  amount  of  the  loasoa. 

Upon  this  calculation,  the  owners  are  to  lose  2S0L  ;  but  they  are  to 
receive  from  the  contributioif  380Z.  to  make  good  their  disbursements, 
and  lOOZ.  more  for  the  freight  of  the  goods  thrown  overboard,  or  480/, 
minus  280Z. 

Th^  therefore  are  actually  to  receive £S0D 

A.  is  to  contribute  £50,  but  has  lost  £500;  therefore  A.  is  to  receive 460 

B.  is  to  contribute  £100,  but  has  lost  £200;  therefore  B.  is  to  receive 100 

Total  to  be  actually  received £750 

f     C 
On  the  other  hand,  C.  D.  and  fi.  have  lost  nothing,!     p    ^^T/    ............  ... 

and  are  to  pay  as  before,  vix. —  |     j^  .'!!!,'"!*!.*! 


£60 
200 
600 


Total  to  be  actually  paid £760 

— ^which  is  exactly  equal  to  the  total  to  be  actually  received,  and  must 
be  paid  by  and  to  each  person  in  rateable  proportion,  to  be  ascertained 
by  another  calculation,  with  which  it  is  unnecessary  to  trouble  the 
reader. 

In  the  above  estimate  of  losses,  I  have  included  the  freight  of  the 
goods  thrown  overboard,  which  appears  to  be  proper,  as  the  freight  of 

(h\  A  writer  of  ffreat  practical  experience  is  of  opinion  that  the  value  of  the  provttions 
should  be  deducted,  not  fVoni  the  freight^  but  from  the  original  value  d  the  ship. — 
Stevens  on  Average,  p.  62. 


CHAP.  !•]  Of  General  Average.  387 

these  goods  is  to  be  pakl,  and  their  supposed  value  is  taken  clear  of 
freight  as  well  as  other  charges^  although  this  article  is  omitted  in  the 
example  proposed  by  Fothier  (c).  But  I  find  it  charged  in  an  adjust- 
ment of  general  average  given  by  'Magem  (d). 

Before  quitting  this  part  of  the  subject^  it  seems  proper  to  notice  a 
case  analogous  to  general  average.  I  allude  to  a  case  of  salvage  cm 
capture  and  re-capture.  The  question  arose  between  the  owner  and 
charterer  of  a  ship.  The  ship  was  chartered  for  a  voyage  out  and 
home^  at  a  certain  rate  per  ton  per  mouthy  a  certain  sum  bemg  payable 
at  the  commencement  of  the  voyage,  and  another  at  the  end  of  a  year, 
and  the  residue  at  a  certain  time  after  she  should  be  reported  at  the 
Custom-house  in  London.  The  two  first  sums  had  been  paid ;  the 
owner  sued  the  charterer  for  the  residue.  Salvage  had  been  decreed 
on  the  ship  and  cargo ;  the  latter,  and  also  the  expense  of  obtaining 
restitution,  had  been  paid  out  of  the  price  of  the  ffoods ;  and  the 
charterer  now  claimed  to  set  off  those  payments  agamst  the  demand 
for  the  residue  of  the  freight  The  goods  had  teen  sold  for  a  sum 
much  less  than  the  amount  of  the  residue  of  the  freight  Under  these 
circumstances  it  was  held  that  the  charterer  should  not  pay  the  salvage 
on  the  goods,  but  should  pay  a  proportion  of  the  expenses  of  obtaining 
restitution.  The  ^unds  of  the  decision  appear  to  have  been,  that  the 
recapture  was  no  benefit  to  the  charterer,  inasmuch  as  it  subjected  him 
to  the  payment  of  the  freight,  and  so  was  in  effect  beneficial  to  the 
owner  only  by  enabling  him  to  demand  the  freight ;  and  therefore  he 
ought  to  pay  the  whole  salvage,  both  on  the  goods  and  ship ;  but  the 
re-capture  having  enabled  the  owner  to  report  the  ship  at  the  Custom-- 
house, and  thereby  given  him  a  right  to  the  freight,  whether  the 
goods  had  been  restored  or  no,  the  restitution  of  the  goods  was  bene- 
ncial  to  the  charterer,  and  therefore  he  ought  to  bear  the  expense  of 
obtaining  their  restitution  (e). 

14.  By  the  Civil  Law,  the  master  of  the  ship  was  reouired  to  take 
care  to  have  the  contribution  settled,  and  to  receive  tne  sums  to  be 
contributed,  and  pay  them  over  to  the  losers,  and  might  sue  and  be 
sued  for  them,  or  might  retain  the  goods  for  the  sums  to  be  contributed 
bv  their  proprietors  (/).  The  same  power  of  retaining  the  goods  b 
given  to  the  master  by  the  French  ordinance,  and  even  the  fiirthef 
power  of  sale,  under  the  authority  of  a  magistrate,  to  the  amount 
of  the  sums  to  be  contributed  (g).  But  Valin  acauaints  us  that  this 
power  is  never,  in  fact,  exercised  in  his  country  (h\  Indeed,  where 
contribution  is  to  be  made  according  to  the  price  ot  the  goods  at  the 
place  of  destination,  the  exercise  of  this  power  is  incompatible  with  the 
mode  of  adjustment  In  this  country,  which  has  no  peculiar  forum 
established  for  these  matters;  but  in  which  the  practice  of  insurance  is 
verv  general,  it  is  usual  for  the  broker,  who  has  procured  the  policy 
of  insurance,  to  draw  up  an  adjustment  of  the  average,  which  is  com- 


u 


e)  Traits  det  Araries,  nam.  188.  ante,  p.  900. 

1  Magens,  389.  (/)  Digest^  14,  2,  «.      See  WeUwood, 

(e)  Cox  V.  May,  4  M.  &  S.  162.    What      tit.  21. 
IS  here  called  the  freight,  ii  more  properly  (ff)  Liv.  8,  tit.  8,  Du  Jet,  art  21. 

the  hire  of  the  ship.    See  F&al  v.  Birch,  {h)  Tom.  2,  p.  211. 
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monly  paid  in  the  first  instance  by  the  insurers  without  dispute.  In 
case  of  dispute,  the  contribution  may  be  recovered  either  by  a  suit  in 
equity  (i),  or  by  an  action  at  law  (k),  instituted  by  each  individual 
entitled  to  receive,  against  each  parly,  that  ought  to  pay  for  the  amount 
of  his  share  (Z).  But  a  Court  of  Equity  will  not  at  the  instance  of  the 
sufferer  restrain  the  master  from  parting  with  the  goods  of  the  other 
merchants  if  he  thinks  fit  to  do  so  (m).  And  in  the  case  of  a  general 
ship,  where  there  are  many  consignees,  it  is  usual  for  the  master,  before 
he  delivers  the  goods,  to  take  a  bond  from  the  different  merchants  for 
payment  of  their  portions  of  the  average  when  the  same  shall  be 
adjusted  (n). 

*  The  consignee,  if  he  be  the  owner  of  the  goods,  is  of  course 
chargeable,  but  not  in  I'espect  of  the  mere  receipt  of  them  imder  a 
bill  of  lading,  unless  it  be  made  an  express  condition  in  the  bill  of 
*  lading  that  he  shall  be  so  (o). 

It  has  been  already  observed,  that  in  many  foreign  countries,  some 
losses  and  expenses  are  held  to  be  the  subject  of  general  average, 
which  are  not  so  held  in  the  law  of  England^  the  decisions  of  our 
Courts  being  in  general  founded  on  a  more  strict  conformity  to  the 
principle  of  the  Rhodian  law,  and  confining  this  general  contribution 
to  voluntary  sacrifices,  or  to  matters  in  tne  nature  thereof,  or  con- 
sequent thereupon.  But  where  an  avers^  had  been  settled  on  a 
different  principle  in  a  foreign  port,  to  which  the  ship  was  destined, 
and  the  merchant  had,  in  order  to  obtain  his  goods,  l)een  obliged  to 
contribute  to  expenses  to  which  he  would  not  have  been  contributory 
by  the  law  of  England^  it  being  proved  that  the  average  was  settled 
according  to  the  law  of  the  country,  the  merchant  was  not  allowed  to 
recover  back  from  the  master ,  the  money  so  paid,  although  both  the 
parties  were  British  subjects,  and  the  ship  a  British  ship  (p).  It  had 
been  previously  decided  that  the  holder  of  a  respondentia  bond  upon 
goods  in  a  Danish  ship,  who  had  contributed  to  general  average, 
should  recover  the  amount  of  his  contribution  from  an  English  under- 
writer, on  proof  that  such  a  security  was  contributory  in  Denmark^ 
although  it  is  not  contributory  in  England  {q) ;  and  also  that  the 
owner  of  goods  should  recover  on  an  English  policy  a  contribution 
to  an  average  settled  at  Pisa^  conti'ary  to  the  English  law,  upon 
evidence  that  it  had  been  usual  for  English  underwriters  to  pay  in 
similar  cases  (r).     These  two  decisions  took  place  at  Nisi  Prius.     On 


(0  Shepherd  andOthersr.  Wright,  Show. 
Pari.  Cas.  18. 

(k)  Marsham  v.  Dutrey,  Select  Cases  of 
Evid.  58.  Berkley  and  Others  v,  Presgrove, 
1  East,  220.  Dobson  and  Others  v.  Wilson, 
3  Campb.  480. 

(Q  In  an  action  by  a  shipowner  for  con- 
tribution in  respect  of  general  average,  it 
has  been  held  that  the  defendant  is  entitled 
to  an  inspection  of  the  statement  of  general 
average,  but  not  of  the  documents  from 
which  it  is  drawn  up.  —  Twizcll  v.  Allen, 
6  Mee.  &  W.  837.  As  to  the  jurisdiction  of 
the  Court  of  Admirfilty  to  .entertain  this 


question,  see  the  Constantia,  4  Notes  of 
('ases,  677;  the  Packet,  3  Mason  (Am.  Rep.), 
255 ;  the  Eleanora  Catharina,  4  Rob.  156. 

(m)  Jlallet  v.  Bousfield,  18  Ves.  jun.  187. 

(n)  So  deposed  by  a  gentleman  very  con- 
versant with  this  business  in  the  case  of 
Myer  and  Others  v.  Yonder  Deyl,  Quildball 
Sit.  before  Lord  EUenborongli,  Ch.  J.,  Dec 
1803.     See  form  in  the  Appendix. 

(o)  Scaife  v.  Tobin,  3  B.  &  Ad.  623. 

(p)  Simmonds  and  Another  r.  White, 
2  B.  &  C.  805. 

(g)  Walpole  «.  Ewer,  Park,  629. 

(V)  Newman  v,  Cazalet,  id.  630. 
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the  other  hand,  it  had  been  decided  by  the  Court  of  King's  Bench, 
that  a  merchant  who  had  paid  a  contribution  to  an  average  settled  in 
Portugal  should  not  recover  the  amount  on  a  policy  of  insurance  in 
the  usual  form,  it  not  being  proved  that  the  adjustment  was  made 
according  to  the  known  law  and  usa^e  of  the  foreign  comitry,  other- 
wise than  by  a  recital  in  the  decree  ot  the  foreign  tribunal,  by  which 
the  average  had  been  settled,  and  which  the  Court  did  not  deem  to  bo 
sufficient  evidence  of  that  fact  (s). 

*  "  This  contract,"  said  Lord  ElUnboroughy  **  must  be  governed 
in  point  of  construction  by  the  law  of  England^  where  it  was  framed, 
couched  as  it  is  in  the  terms  of  an  instrument  in  general  and  familiar 
use,  and  of  known  meaning  in  England^  unless  the  parties  are  to  bo 
understood  as  having  contracted  on  the  foot  of  some  other  known 
general  usage  among  merchants  relative  to  the  same  subject,  and 
shown  to  have  obtained  in  the  country  where  by  the  terms  of  the 
contract  the  adventure  is  made  to  determine,  anH  where  a  general 
average  (if  such  should,  under  the  events  of  the  voyage,  come  to  bo 
claim^)  would  of  course  become  demandable.  Now,  without  pro- 
nouncing what  might  have  been  the  effect  of  a  statement  in  this  case, 
that  it  was  the  known  and  invariable  usage  amongst  merchants  at 
LuiboYiy  the  port  of  discharge,  to  treat  losses  and  expenses  of  the  kind 
and  description  which  are  specified  in  the  case  as  the  subjects  of  general 
average,  we  cannot  but  observe  that  the  case  contains  no  allegation  of 
fact  whatsoever  on  this  head,  but  merely  states  a  decree  of  a  Uourt  at 
Lisbon^  which  proceeds  upon  the  assumption  of  this  supposed  fact  as 
its  foundation.  Here  the  underwriters  have  a  right  to  insist,  as  this 
defendant  does  insist,  that  the  general  average,  to  which  alone  their 
indemnity  is  confined,  is  general  average  as  it  is  understood  in  England, 
where  tlie  contract  of  indemnity  was  formed,  no  other  distinct  and 
difierent  sense  and  use  of  that  term  being  proved  in  evidence  to  obtain 
in  point  of  fact,  and  to  be  generally  adopted  by  usage,  in  the  country 
where  the  contract  was  to  determine,  viz.,  Lisbon ;  the  general  laws 
and  practice  supposed  to  authorize  this  demand  of  general  average 
being  only  recited  in  the  terms  of  another  judgment  against  the 
assured,  and  not  alleged  or  proved  as  a  fact  in  this  present  case,  and 
which  recital  in  the  judgment  we  are  of  opinion  is  not  a  competent 
medium  of  proof  for  this  purpose." 

It  has  been  suggested  (t\  that  the  authority  of  this  case  has  been 
impaired  by  the  decision  of  the  Court  of  King's  Bench  in  the  before- 
cited  case  of  Simmonds  v.  White  (u) ;  but  tliat  does  not  appear  from 
the  report.  Lord  Tenterden,  in  that  case,  said :  — "  The  case  of 
Power  V.  Whitmore  cannot  govern  the  present,  for  two  reasons: 
Jirst,  because  it  arose  between  diff^erent  parties,  and  on  a  different 
species  of  contract;  and  secondly,  because,  in  the  opinion  of  the 
Court,  the  facts  there  stated  did  not  show  that  the  average  had  been 
*  adjusted  according  to  the  established  law  and  usage  of  the  country 

* 

(*)  Power  f>.  Whitmore,  4  M.  &  S.  141. 
{t)  American  edition,  p.  850. 
(h)  2  B.  &  C.  805. 
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*  where  the  adjustment  was  made.  If  the  goods  belong  entirdj  to 
persons  of  the  nation  where  the  ship  has  arrived^  they  cannot,  with 
any  reason,  complain  of  an  adjustment  made  according  to  the 
authority  of  their  own  law.  Then  suppose  the  goods  belong  to 
persons  of  different  nations,  the  adjustment  \  must  be  made  either 
according  to  some  one,  or  it  must  be  made  in  parts,  according  to  as 
many  different  laws  as  there  happen  to  be  persons  of  different  nations 
concerned  in  the  adventure.  The  latter  mode  would  be  attended 
with  great  confiision,  perplexity,  and  inequality,  even  if  it  should  be 
foimd  practicable,  which  in  many  cases  it  will  not  be.  In  this  case 
also,  therefore,  the  law  of  the  country  must  prevail  The  shipper  of 
goods,  by  assenting  to  general  average,  must  be  understood  to  assent 
to  its  adjustment  at  the  usual  and  proper  place,  and  according  to  the 
usage  and  law  of  the  place  at  which  the  adjustment  is  to  be  made. 
I  am  to  be  understood  as  speaking  of  a  case  depending  upon  general 

*  rules  and  reason,  and  not  upon  a  special  or  particular  contract" 


CHAP.  XL] 


Stoppage  in  Transitu* 


391 


CHAPTER  XL 


or  STOPPAGE  IN  transitu;  and  herein, 

(ii9.)  I.  What  it  if. 

2.  I»  what  oases,  gensraUjf,  Goods  may  he  Stopped  in  Transiltt. 

3.  Under  what  circumstances  Goods  are  deemed  to  he  in  Trantiiu, 

4.  Mow  the  Right  of  Stopping  in  Transitu  is  to  he  Exercised, 

5.  Bg  what  acts  the  Right  of  the  Vendor  mag  he  taken  awag. 

6.  Qfthe  Factors'  AcU, 

1.  When  goods  have  been  shipped  upon  credit,  and  the  consignee 
has  become  a  bankrupt,  or  failed  (a),  the  law,  in  order  to  prevent  the 
loss  that  would  happen  to  the  consignor  by  the  delivery  of  them, 
allows  him,  in  many  cases,  to  countermand  the  delivery,  and,  before 
or  at  their  arrival  at  the  place  of  destination,  to  cause  them  to  be 
delivered  to  himself,  or  to  some  other  person  for  his  use.  This  is 
usually  called  Stoppage  in  Transitu. 

This  practice  was  first  sanctioned  and  established  in  the  Court  of 
Chancery,  by  dismissing  claims  of  the  assignees  of  a  bankrupt  against 
a  foreign  merchant  or  liis  agent  (6),  and  in  one  case  by  a  decree  in 
favour  of  a  foreign  merchant,  plaintiff  in  that  Court,  the  master  Iiaving 
refused  to  deliver  tlie  goods  either  to  him  or  to  a  trustee  for  the 
creditors  of  the  consignee  (c).  Such  a  Court,  however,  will  not,  by 
injimction,  prevent  the  sailing  of  a  ship  in  order  to  enable  a  con- 
signor to  resume  his  goods,  which  might  be  highly  inconvenient  to 
other  shippers  and  persons,  but  leave  him  to  his  remedy  at  law,  if 
the  goods  be  improperly  converted  (d) ;  for  this  risrht  of  stopping  in 
transitu  has  been  frequently  recognised  and  carried  into  effect  by 
the  Courts  of  Law.  It  is  founded  on  principles  of  natural  justice 
and  equity.  But  the  law  of  England  is  m  this  respect  more  favour- 
able to  the  transfer  of  property,  the  great  subject  of  commerce,  end 
less  attentive  to  the  interest  of  the  seller  of  goods,  than  the  ancient 
Civil  Law,  or  the  modern  law  of  many  European  nations,  which  is 


(a)  Seeas  to  the  meaning  of  "Mure" 
and  "insolvency/'  as  applicable  to  the 
right  of  stoppage  in  Transitn,  Biddlecombe 
tj.  Bond,  4  A.  &  E.  832 ;  Vertne  v.  Jewell, 
1  Campb.  31;  Newsom  v.  Thornton,  6  Kwt, 
17;  Diion  v.  Yate§,  5  B.  A  Ad.  315.  Mr. 
Hmith,  in  his  Compendium  of  Mercantile 
Law,  p.  501,  adverting  to  these  cases,  ex- 
presses an  opinion  tiiat  the  term  insolvency 
(when  naed  with  reference  to  this  branch  of 
the  Iftw)  is  satisfled  by  general  inability 
evidenced  by  stoppage  of  payment.     The 


vendor  may  also  of  course  reftise  to  deliver.— 
Dixon  o.  Yates,  5  B  &  Ad.  318.  Gibson  r. 
Carruthers,  8  M.  &  W.  821.  M'Ewan  t». 
Hmith,  2  H.  &  L.  8(19. 

(b)  In  the  case  of  Wiseman  v.  Vandeput, 
2  Vem.  203.  Snee  v.  Preecott,  1  Atk.  246. 
See  the  judgment  of  Lord  Abinger  in  Gibson 
•.  Carruthers,  8  M.  &  W.  821. 

(c)  D'Aguila  V,  Lambert,  Amb.  890.  It 
does  not  apppear  by  the  report  of  tiiis  case 
who  the  defendant  was. 

(d)  Goodhart  v.  Lovre,  2  Jao.  4b  W.  849. 
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chiefly  founded  on  the  Civil  Law  (e).  For  the  Civil  Law  did  not  in 
general  consider  the  transfer  of  property  to  be  complete  by  sale  and 
delivery  alone,  without  payment  or  security  for  the  price,  unless  the 
seller  agreed  to  give  a  general  credit  to  the  buyer  for  it,  but  allowed 
the  seller  to  reclaim  the  goods  out  of  the  possession  of  the  buyer,  as 
being  still  the  seller's  own  property  (/).  And  by  the  general  law 
of  France,  in  the  case  of  insolvency,  "  The  seller,  who  has  sold  a 
tiling,  and  still  lies  out  of  the  money  which  he  was  to  have  for  it,  if 
he  finds  the  thing  that  he  sold  in  the  hands  of  the  buyer,  may  seize 
on  it,  and  he  is  not  obliged  to  share  it  with  the  oth^  creditors  of  the 
buyer.  And  it  would  be  the  same  thing — ^nay,  and  with  much  more 
reason — if  the  owner  of  the  thing  had  given  (delivered)  "it  to  the 
debtor  to  sell  for  him  "  (a).  Whereas,  by  the  general  law  of  England, 
when  goods  have  been  aelivered  in  to  the  actual  or  constructive  pos- 
session of  the  buyer,  they  cannot  be  reclaimed  (A),  although,  if  found 
remaining  unsold  in  the  hands  of  an  insolvent  jfactor,  they  may  be 
reclaimed,  because  a  delivery  to  a  factor  does  not  of  itself  alter  the 
property. 

The  law  of  England,  however,  will  lend  its  aid  to  carry  into  effect 
the  more  enlarg^  role  of  equity  which  exists  in  another  country, 
upon  a  transaction  taking  place  there,  as  appears  by  the  following 
case :  By  the  law  of  Russia,  ^^  If,  in  case  or  unpaid  debts  ot  bank- 
ruptcies, anybody  has  reason  to  suspect  that  the  debtor  or  bankrupt 
has  any  thoughts  of  making  the  creditor  lose,  and  therefore  loadeth 
on  board  of  ship  or  vessel  goods  or  cargo ;  in  such  a  case  the  creditor 
is  to  give  notice  in  town  (t)  to  the  head  Judge  of  the  Court  (in 
districts  to  the  Chief),  that  me  ship  or  vessel,  or  goods,  or  the  whole 
cargo,  should  be  retained  time  enough  until  the  full  payment  is  made 
to  whom  due."  "  In  consequence  whereof,  and  by  virtue  of  that 
law,  jf  the  seller  or  shipper,  in  case  of  bankruptcies,  can  identify 
that  the  merchandise  belonging  to  him  is  in  Russia,  in  ships«  ware- 


(0)  Emerigon,  speaking  of  the  assignment 
of  a  bin  of  lading,  says,  "Mais  cos  sortes  (le 
cessions  deferent  an  cessionnaire  on  simple 
dnnt  ad  rem,  qoi  loi  donno  poavoir  de 
requ(^rir  la  delivrauco  des  effets  indiqu^ 
sans  le  mettre  en  possession  elective  de  la 
chose  mdme.  Ainsi,  qae  jusqu'^  ce  que  la 
tradition  reelle  ait  ^te  fait  dans  mi  temps 
utile  an  portemr  du  connoissement,  il  n'a 
qu'ano  action  pcrsonnelle,  qui  est  suhop- 
donn6e  aux  dmts  du  tiers.  Je  crois  done 
qu'unepareille  cession  ne  sauroit  nuire,  ni  au 
privil6^  du  vendeur  primitif,  non  pay^  du 
prix,  ni  au  privil^e  cfu  donneur  i  la  grosse, 
id  anx  droits  de  la  masse  des  cr^nders. 
Telles  sont  nos  r^les.  liO  connUssement 
u'a  jamius  ^te  consid^r^  parmi  nous  comme 
un  papier  negociable.  Le  transport  du  titre 
est  uno  tradition  feinte,  qui  s'evanouit  par 
la  faiUite  on  Tinsolvabilit^  notoire  du  o^. 
dant."—- EmerigoD,  tom.  1,  p.  319,  quoted 
by  I>r.  Robinson  in  a  note  to  the  Constantia, 
6  liob.  Ad.  Rep.  825. 


(/)  Quod  Tcndidi,  non  aliter  fit  aoci- 
pientis,  quam  si  aut  prctium  nobis  sohitum 
sit,  aut  satis  eo  nomhic  datum,  yd  etiam 
fidem  habuerimus  emptor!  sine  uUa  satis- 
factione. — Dig.  18, 1, 19.  See  also  id.  cod. 
tit.  53,  and  Dig.  19, 1, 13,  8,  and  14, 4, 5, 18. 

(ff)  Domat's  CSvil  Law,  book  4,  tit.  5, 
8ec.2,  art.8.  See  also  the  notes  of  the  suae 
author  on  that  article,  and  on  book  3,  tit.  1, 
sec.  5,  art.  8.  Where  it  appears  that  by 
the  custom  of  some  parts  of  France,  a  person 
who  has  sold  goods,  expecting  to  be  paid 
immediate^,  may,  if  he  is  not  paid,  rrtake 
the  goods  even  out  of  the  possession  of  a 
Bubs^uent  purchaser. 

(A)  In  case  of  a  sale  of  land,  if  the  purohase- 
money  is  not  paid,  the  Court  of  Chanceiy 
considers  the  purchaser  as  a  trustee  for  the 
seller.— Pollexfen  v.  Moore,  3  Atk.  272; 
and  see  Blackburn  v,  Gregson,  1  Brown's 
Rep.  in  Chancery,  420. 

(f)  Qusore,  whether  this  should  not  be 
"towns"  or**  a  town?" 
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houses,  ot  wherever  they  may  be,  in  such  a  case  the  goods  must  be 
ffiven  back  to^  the  sellers  or  shippers^  being  their  property j  and  cannot 
be  brought  in  concurs"  (k) ;  that  is,  into  the  general  mass  of  the 
buyer's  eflFects  to  be  aistributed  among  his  creditors.  Messrs. 
BohiUngk  and  Co.,  of  SL  Petersburgh,  in  pursuance  of  directions 
from  cwne  Crane,  of  London,  and  as  factors  for  him,  shipped  a  cargo 
of  Russian  commodities  at  St.  Peterabwrgh,  on  board  a  ship  chartered 
by  Crane,  and  sent  invoices  thereof,  and  a  bill  of  lading  of  part  to 
mm ;  but  learning  before  the  ship's  departure  that  some  bills,  drawn 
by  them  on  him  in  consequence  of  a  previous  transaction,  were 
unpaid,  they  procured  from  tiis  master  of  the  vessel  bills  of  lading  to 
their  own  order,  and  sent  them  to  a  friend  in  London,  and  informed 
Crane  that  he  might  have  the  bills  of  lading  upon  giving  security  to 
their  friend  for  payment  of  the  bills  of  exchange  to  be  drawn  for  the 
amount  of  the  goods ;  otherwise  their  friend  would  sell  the  goods  on 
Crane^s  account,  and  i^ly  the  proceeds  in  discharge  of  the  bills  of 
exchange.  Crane,  in  fact,  had  committed  an  act  of  bankruptcy 
before  any  of  the  goods  were  shipped.  On  the  arrival  of  the  ship  in 
London,  nis  assignees  demanded  the  goods  of  the  master,  and  offered 
to  pay  ihe  freight,  &c. ;  but  the  master  delivered  them  to  the  friend  of 
Bohtlingk  and  Co.  on  their  account,  in  conformity  to  their  endorse- 
ment of  the  bills  of  lading.  Whereupon  the  assignees  of  Crane 
brought  an  action  against  the  master :  and  the  Court  held,  that  the 
law  of  Russia  in  this  case  ought  to  prevail,  although  Bohtlingk  and 
Co.  had  not  actually  taken  the  goods  out  of  the  snip,  or  instituted 
legal  process  for  tne  recovery  of  them ;  considering  the  master's 
signature  of  bills  of  lading  to  their  ordei*  to  be  equivalent  to  a 
stopping  in  transitu,  or  re-delivery  to  them,  and  to  have  rendered  it 
unnecessary  for  them  to  have  recourse  to  the  compulsory  process  of 
the  law  (Z). 

In  this  case  recourse  was  had  to  the  law  of  Russia  to  sustain  the 
right  of  the  consignor,  because  the  ship  was  understood  to  have  been 
chartered  by  the  consignee,  and  it  was  then  supposed  that  the  right 
of  stopping  in  transitu  did  not  apply  to  the  case  of  goods  shipped  on 
board  a  vessel  of  that  description.  In  another  case,  however,  that 
arose  out  of  the  same  transaction,  wherein  it  apueared  that  the  contract 
was  not  made  in  terms  of  letting  and  hiring,  but  contained  only  that 
the  ship  should  proceed  to  Petersburgh,  and  there  load  from  the 
factors  of  Crane  a  complete  cargo,  it  was  held  that  the  shippers  might 
stop  the  goods  by  the  law  of  England,  without  the  aid  of  toe  Russum 
law  (m). 

2.  In  what  cases  generally  goods  may  be  stopped  in  transitu. 

It  should  be  observed,  that  the  act  of  stopping  in  transitu  is  an 
adverse  act  on  the  part  of  the  consignor  against  the  consignee.  If  a 
consignee,  after  an  act  of  bankruptcy,  deliver  up  the  bills  of  lading  to 
another  person,  upon  his  undertaking  to  Apply  the  proceeds  of  the 

{k)  MercantUe  NaTigatkm  Lftws  of  Bxuna,  pabKsbed  25ih  June,  1781,  sec.  138. 
(0  Ingtis  aud  Others  o.  Usherwood,  1  East,  hl&. 
im)  Bohtlingk  v.  Ijb^&b,  8  J&nt^  361. 
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goods  in  discharge  of  bills  of  exchange  drawn  for  the  price,  and  he 
accordingly  receive  the  goods,  he  cannot  retain  them  against  the 
assignees  of  the  bankrupt,  although  the  original  consignor  afterwards 
approve  of  the  arrangement ;  ana  it  seems  that  the  law  would  be  the 
same,  even  if  the  person  with  whom  such  an  arrangement  should  be 
made  were  at  the  time  an  agent  of  the  consignor  (n).  But  if  the 
delivery  of  the  goods  be  countermanded  by  ihs  consignoTy  the  goods 
having  been  consigned  upon  credit,  and  t/l«  consignee  having  fcdUd 
or  become  bankrupt^  it  is  the  duty  of  the  master  to  obey  the  counter- 
mand, and  deliver  the  goods,  not  to  the  consignee,  but  to  the  order 
of  the  consignor.  Such  countermand  and  substitution  of  a  new 
consignee  are  most  easily  effected,  if  the  bill  of  lading  is  originally 
made  for  delivery  to  the  order  of  the  consignor,  because  in  that  case 
the  consignor  may,  if  he  has  reason  to  suspect  the  failure,  or  is 
afterwards  apprised  of  it,  send  another  part  of  a  bill  of  lading  to  a 
correspondent  at  the  port  of  destination,  endowed  in  blank,  or  for 
delivery  to  him.  But  the  countermand  may  also  be  made,  in  the 
event  before  mentioned,  if  the  consignee  is  originally  named  in  the 
body  of  the  bill  of  lading  (o);  for  the  right  of  stopping  in  transibi 
does  not  depend  upon  a  supposition  that  the  property  has  not  passed 
from  the  consignor ;  but,  on  the  contrary,  is  founded  on  an  admission 
that  the  property  has  become  vested  in  some  other  person.  No 
question  can  ever  be  made  upon  the  right  of  a  man  to  seize  his  own 
goods ;  but  the  question  in  cases  of  stoppage  in  transitu  generally  is, 
whether,  under  the  circumstances,  the  consignor  may  devest  the 
property  which  has  passed  to  another,  and  revest  it  again  in  himself  (p). 
*  In  the  case  of  Hodgson  v.  Loy  (q),  it  was  decided  that  stoppage 
in  transitu  did  not  devest  the  property  of  the  vendee,  and  thei-efore 
that  a  consignor  might  exercise  that  right,  although  part  of  the  price 
of  the  goods  shipped  had  been  paid  by  the  consignee.  Lord  Kenyon 
in  that  case  said,  it  was  an  equitable  lien  adopted  for  the  purpose  of 
substantial  justice.  The  common-law  right  of  lien  enables  the  vendor 
to  detain  goods  before  he  has  relinquished  possession  of  them ;  and 
this  right  of  stoppage  enables  him  to  resume  tliem  before  the  vendee 
has  acquired  possession,  and  to  retain  them  until  the  price  be  paid  or 
tendered  (r).  **  The  vendor's  right,"  says  Mr.  Justice  Bayley,  deliver- 
ing the  judgment  of  the  Court  of  King's  Bench,  "  is  not  a  mere  lien 
which  he  will  forfeit  if  he  parts  with  the  possession,  but  grows  out 
of  his  original  ownership  and  dominion.  If  goods  are  sold  on  credit, 
and  nothing  is  agreed  on  as  to  the  time  of  delivering  them,  the  vendee 
is  immediately  entitled  to  the  possession,  and  the  right  of  possession 
and  the  right  of  property  vest  at  once  in  him.  But  his  right  of  pos- 
session is  not  absolute ;  it  is  liable  to  be  defeated,  if  he  becomes 
insolvent  before  he  obtains  possession.  If  the  seller  has  despatched 
*  the  goods  to  the  buyer,  and  insolvency  occurs,  he  has  a  right,  in  virtue 

(n)  Siffkin  and  Another  v.  Wray,  6  East,  (p)  See  Mr.  Justice  Boiler's  opinion  iu 

371.     See  Bartram  v,  Parebrother,  4  Bing.  Lickbarrow  v.  Mason,  6  East,  27,  28. 
579.  (a)  7  Term  Rep.  445. 

(o)  The  Assignees  of  Burghall  v.  Howard,  (r)  Kent* s  Commercial  and  Maritime  Law, 

1  Hen.  Bla.  865,  note  a.  Edinb.  Edit,  p.  470. 
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*  of  hig  original  ownership,  to  stop  them  in  transitu.  Why?  Because 
the  property  is  vested  in  die  buyer,  so  as  to  subject  him  to  the  risk 
of  any  accident;  but  he  has  not  an  inde/easibU  right  to  the  posses* 
sion.  His  insolvency,  without  payment  of  the  price,  defeats  that 
right  The  buyer,  or  those  who  stand  in  his  place,  may  still  obtain 
the  right  of  possession  if  thev  will  pay  or  tender  die  price,  or  they 
may  still  act  on  their  right  of  property  if  anything  unwarrantable  is 
done  to  that  right  If,  for  instance,  the  original  vendor  sell  when  he 
ought  not,  they  mat  bring  a  special  action  against  him  for  the  damage 
they  sustain  bv  such  wrongful  sale,  and  recover  damages  to  the  extent 
of  that  injury  "  («). 

From  this  it  would  appear  that  the  exercise  of  this  right  does  not 
proceed  upon  the  ground  of  rescinding  the  contract,  but  assumes  its 
existence  and  continuancja ;  and  as  a  consequence  of  that  principle, 
it  has  been  held,  that  af&r  stopping  the  goods  in  transitu,  the  vendor 
mav  sue  for  and  recover  the  pnce  of  them,  provided  he  be  ready  to 
deliver  them  on  payment  (t).  Yet,  in  mor^  recent  cases,  the  question 
whether  the  effect  of  stoppf^  in  transitu  be  to  rescind  the  contract, 
or  merely  to  revest  the  lien  of  the  vendor,  was  considered  to  be  still 
unsettled  fti).     It  has  been  held,  that  the  vendor  may  re-sell  the 

*  goods,  it  they  be  not  duly  paid  for  by  the  purchaser  (a). 

A  person  abroad,  who,  in  pursuance  of  orders  sent  by  a  merchant 
of  this  country,  piut^hases  goods  on  his  own  credit  of  others,  whose 
natnes  are  unluiown  to  the  merchant,  and  who  charges  the  merchant 
a  commission  on  the  price,  and  consigns  them  to  hmi,  is  a  consignor 
within  the  meanii^  of  this  rule :  in  reality,  he  is  the  vendor,  and  the 
consignee  the  yenaee(y).  So,  also,  is  a  person  who  sends  goods  to 
be  sold  on  the  joint  account  of  himself  and  the  consignee  (^)«  Even 
an  alien  enemy,  who  had  shipped  a  cargo  to  a  British  merchant  under 
a  British  license,  has  been  allowed  to  stop  the  goods  by  his  agent  on 
their  arrival  in  England;  the  license  being  held  to  give  legah'ty  to 
all  the  consequences  of  the  sale  (a).  But  a  person  who  becomes 
surety  for  the  consignee,  by  accepting  bills  drawn  for  the  price  of 
coods  by  the  vendor,  is  not  a  consignor  within  this  rule,  although  the 
bills  be  sent  through  his  hands  to  the  consignee  (6\ 

If  the  consignor  endorse  and  transmit  the  bill  of  lading,  in  pur- 
suance of  an  agreement,  and  in  trust  to  indemnify  against  acceptances, 
or  the  like,  he  cannot  countermand  the  delivery,  and  take  back  the 
goods,  while  the  trust  and  object  of  the  consignment  remain  unsatis- 
fied ;   nor  must  the  master  re-deliver  them  to  him  (e).     So,  if  goods 


JBlozain  «.  Suiders,  4  B.  &  C.  948. 
Kymer  v,  Suwercrop,  1  Campb.  109. 
See  the  obseirations  of  Lord  Ten- 
in  Clay  V.  Harrison,  10  B.  &  C.  99  j 
and  of  Baron  Farice  in  the  case  of  Went- 
worth  V.  Outwaithe,  10  M.  &  W.  486; 
8tq>hen8  v,  Wilkinson,  2  B.  &  Adol.  228; 
Edwards  «.  Brewer,  2  M.  ft  W.  376 ;  and 
see  what  fell  from  Mr.  Baron  Pftrke  in  that 
case,  and  aJso  in  the  case  of  James  v.  Griffin, 
2  M.  &  W.  628. 


Layford  v,  Tyler,  Salk.  113. 
,  Fiese  and  Another  v,  Wrjy,  8  East,  98. 
(z)  Newsom  and  Another  v,  Thornton  and 
Another,  6  East,  17. 

(a)  Fenton  and  Another  «.  Pearson  and 
Another,  15  East,  419. 

(b)  Siffkin  and  Another  v,  Wray,  6  East, 
371. 

(cj  Haille  v.  Smith  and  Another,  1  Bos. 
&  Pull.  568.  And  see  other  cases,  atUe, 
p.  276. 
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be  sent  by  order  of  the  consignee,  on  his  account  and  at  his  risk,  and 
the  consignor  draw  bills  of  exchange  upon  him  for  the  price,  and 
endorse  and  ti*ansmit  the  bill  of  lading,  the  consignor  cannot  take 
possession  of  the  goods  at  the  place  of  destination,  and  insist  upon 
immediate  payment  as  the  condition  of  delivering  them,  the  consignee 
being  willing  to  accept  the  bills,  and  not  having  failed  in  his  circum- 
stances  (d). 

This  subject  has  received  much  illustration  from  a  judgment 
delivered  by  the  learned  Judge  of  the  Court  of  Admiralty,  whose 
opinion  coincides  entirely  with  what  has  been  here  advanced.  A 
ship  having  been  taken  on  a  voyage  from  Cette  to  Copenhagen,  some 
brandy  found  on  board  was  claimed  in  the  Court  of  Prize,  on  behalf 
of  a  Mr.  Kye,  of  the  latter  place.  The  consignor,  I  apprehend,  was 
an  enemy,  and  Kye  a  neutral.  The  question  was,  whether  the  brandy 
was  the  property  of  Kye  ?  The  documents  were  not  all  before  the 
Court  in  the  first  instance;  but  the  material  facts  appear  to  have 
stood  thus : — The  consignor  at  Cette  had  received  oraers  from  Kye 
to  send  him  a  quantity  of  brandy,  for  which  he  was  to  draw  on  a 
Mr.  Reinke ;  and  the  letter  of  orders  expressed  a  wish  that  the  brandy 
should  not  be  shipped  before  ApriL  The  brandy  was,  in  fact,  shipped 
in  January  or  February ,  and  bills  drawn  on  Reinke  about  that  time. 
By  the  bill  of  lading,  the  brandy  was  expressed  to  be  shipped  on  the 
account,  and  risk  of  Kye,  and  to  be  delivered  to  him.  Before  the 
ship's  departure,  the  consignor  appears  to  have  received  some  informa- 
tion, from  which  he  inferred  that  Kye  had  stopped  payment;  and 
he  took  the  master  of  the  ship  before  a  ma^strate,  ana  there  caused 
the  following  endorsement  to  be  made  on  the  bill  of  lading :  "  That 
whereas  the  master  cannot  deny  that  he  has  received  one  hundred 
hogsheads  of  brandy  for  Mr.  Hans  Kye;  but  as  the  interest  of  the 
shipper  demands  that  they  should  not  be  delivered  to  Mr.  H.  Kye,  the 
master  is  prohibited  from  delivering  them  to  him ;  but  he  is  du*ected 
to  deliver  them  to  Mr.  Ryberg.^^  A  letter  was  probably  written  about 
the  same  time  to  Ryberg,  desiring  him  to  take  possession  of  the 
brandy;  a  letter  was  afterwards  written  to  the  same  person,, revoking 
such  order,  and  saying  that  Kye  had  ordered  the  drafts  to  be  accepted, 
and  that  the  intelligence  on  which  the  consignor  had  acted  was 
erroneous,  for  not  Kye,  but  a  Mr.  Kuhl,  had  stopped  payment  In 
fact,  Reinke  did  not  at  first  accept  the  drafts  for  want  of  orders  from 
Kye,  which  seems  to  have  been  owing  to  the  shipment  having  been 
made  earlier  than  Kye  expected.  The  following  observations,  which 
form  a  part  of  the  very  learned  judgment  delivered  on  this  occasion, 
are  extremely  a])posite  to  the  subject  of  the  present  chapter:  "The 
revocation  in  this  transaction  was  not  explained,  but  was  expressed 
in  absolute  terms ;  and  I  am  clearly  of  opinion  that  if  Mr.  jiye  had 
been  an  insolvent  person,  it  would  have  amounted  to  a  complete  and 
effective  revendication  of  the  goods.  But  if  the  person  to  whom  they 
are  consigned  is  not  insolvent;  if,  from  misinformation,  or  from 
excess  of  caution,  the  vendor  has  exercised  his  privilege  prematurely, 

{</)  Walloy  p.  Montgomery,  8  East,  585. 


CHAP.  XI.]  Stoppage  m  Transitu.  897 

he  h^  assumed  a  right  that  did  not  belong  to  him,  and  the  consignee 
will  be  entitled  to  tne  delivery  of  the  goods,  with  an  indemnification 
for  the  expenses  that  may  have  been  incurred.  In  the  law  of  Eng- 
land, as  far  as  I  can  recollect  it,  and  in  all  books  into  which  I  have 
looked,  it  is  not  an  unlimited  pow^r  that  is  vested  in  the  consignor, 
to  vary  the  consignment  at  his  pleasure  in  all  cases  whatever.  It  is 
a  privilege  allowed  to  the  seller,  for  the  particular  purpose  of  protect- 
ing him  against  the  insolvency  of  the  consignee.  Certainly  it  is  not 
necessary  that  the  person  should  be  actually  insolvent  at  the  time. 
If  the  insolvency  happens  before  the  arrival,  it  would  be  sufficient,  I 
conceive,  to  justify  what  has  been  done,  and  to  entitle  the  shipper  to 
the  benefit  of  his  own  provisional  caution.  But'  if  the  person  is  not 
insolvent,  the  ground  is  not  laid  on  which  alone  such  a  privilege  is 
founded.  Then,  if  Mr.  Kye  has  proved  insolvent,  the  snipper  will 
have  exercised  his  privilege;  but  if  he  is  not  insolvent,  and  has 
actually  provided  for  the  payment  of  the  goods,  he  will  be  entitled  to 
the  delivery,  unless  it  can  be  shown  that  the  right  of  the  shipper 
extends  further  than  I  have  stated  it,  and  tliat  it  amoimts  to  an 
unlimited  right  to  vary  the  consignment  at  pleasure.  Where  goods 
are  shipped  without  oraers,  such  a  right  exists.  The  seller,  if  he  may 
be  so  described,  retains  an  absolute  power  over  them,  for  diore  is  no 
purchase.  But  when  ordei's  have  been  received  and  executed,  and 
delivery  has  been  made  to  the  master  of  the  ship,  and  bills  of  lading 
signed,  the  seller  is  functus  officio,  except  in  the  peculiar  case  in 
which  he  is  again  reinstated  by  the  privileges  of  the  vendeur  primitif. 
That  will  make  it  a  matter  of  mndamental  importance,  that  the 
letters  containing  the  original  order  should  be  produced.  The  mer- 
cantile law  I  take  to  be  clear  and  distinct,  that  the  seller  has  not  a 
right  to  vary  the  consignment,  except  in  the  case  above  stated.  The 
mischief  and  inconvemence  that  would  ensue  on  a  contrary  suppo- 
sition are  extreme.  The  goods  might  be  put  on  board,  and  might  lie 
at  the  risk  of  the  consignee  for  two  or  three  months ;  and  if  the  con- 
signor could  come  ana  resume  them  at  pleasure,  it  would  place  the 
consignee  in  a  situation  of  great  disadvantage,  that  he  should  be 
expo^  to  the  risk  during  such  a  length  of  time,  for  an  object  which 
might  be  eventually  defeated  at  any  moment,  by  the  capricious  or 
interested  change  of  intention  in  the  breast  of  the  consignor.  It 
would  be  to  expose  tlie  consignee  altogether  to  the  mercy  of  the 
seller." 

The  learned  Judge  then  proceeds  to  quote  three  cases  from  Emeri- 
gon{e\  in  each  of  which  a  French  Court  had  ordered  goods  to  be 
delivered  to  the  original  consignee,  notwithstanding  a  change  of  desr 
tination  by  the  consignor ;  and  then  adds,  "  These  cases  I  consider 
to  be  a  clear  exposition  of  the  law,  that  persons  having  accepted 
orders,  and  made  the  consignment,  have  not  a  right  to  vary  that  con- 
signment, except  in  the  sok  case  of  insolvency.  The  alteration  mav 
be  made  prctvisionally,  without  actual  insolvency;   but  if  the  insol- 

(e)  Tho  learned  Judge  remarkod,  that  he  thought  the  law  of  Franco  very  important 
to  the  case  before  him,  wing  a  French  consignment. 
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vency  does  not  take  place,  the  act  which  has  been  done  is  a  mere 
nullity ;  and  the  seller  has  exercised  a  power  to  which  the  law  does 
not  ascribe  any  legal  effect"  In  the  result,  the  goods  were  restored 
U)Kye{f). 

This  right  of  stopping  goods  in  transitu  does  not  bdong  to  a  pecMii 
who  had  only  a  lien  upon  them  without  a  property  in  them.  And 
therefore  if  a  fuller  or  dyer,  who  has  fulled  or  dyed  cloths,  and  who 
is  not  obliged  to  part  with  tiie  possession  of  them  until  the  price  of 
fulling  or  dyeing*  them  is  paid,  put  them  on  board  a  ship  for  delivery 
to  his  employer  in  pui*suance  of  his  orders,  and  the  employer  fail,  the 
fuller  or  ayer  cannot  countermand  the  deUvery,  because  his  lieu  and 
right  to  retain  the  cloths  ceased  as  soon  as  he  parted  with  the  posses- 
sion of  them  (g). 

*  A  stoppage  to  be  effectual  must  be  made  by  the  vendor's  authority 
during  the  transit;  his  adoption  of  it  after  the  transit  is  completed 
will  not  devest  the  property  of  the  vendee,  '^  for  the  ratification  must 
be  made  at  a  time  and  under  circumstances  in  which  the  ratify- 
ing party  might  himself  have  lawfully  done  the  act  which  he 
*  ratifies^; (A). 

A  consignor  may  exercise  this  right,  although  a  part  of  the  price 
of  the  goods  has  been  paid  by  the  consignee  (t) ;  or  a  bill  of  exchange 
has  been  accepted  by  lum  for  the  whole,  and  endorsed  over  to  a  third 
person  (k).  And  a  usage  for  land-carriers  to  retain  goods  as  a 
security  for  the  general  balance  of  accotmt  due  from  the  consignee, 
will  not  prevent  the  consignor  from  re-claiming  them  out  of  their 
hands,  upon  paying  the  price  of  the  carriage  of  the  particular  goods 
only  (ly  Nor  will  a  similar  usage,  when  the  carriage  is  to  be  paid 
by  the  consignor,  authorize  the  carrier  to  detain  goocb  from  the  con- 
signee who  nas  paid  the  price  of  them  (m).  And  the  vendor's  right 
cannot  be  defeated  by  a  claim  against  the  vendee,  as  by  process  of 
attachment  at  the  suit  of  a  creditor  (n),  or  on  account  of  a  general 
lien  by  the  agent  of  the  consignee  (o). 

3.  Goods  are  deemed  to  be  in  transitu  not  only  while  they  remain 
in  the  possession  of  the  .carrier,  whether  by  water  (^)  or  land(o)i 
and  although  such  carrier  may  have  been  named  and  appointed  by  tne 
consignee ;  but  also  when  they  are  in  any  place  of  deposit  connected 
with  the  transmission  and  delivery  of  them,  and  until  they  arrive  at 
the  actual  or  constructive  possession  of  the  consignee  at  the  place 


(J)  The  Constantia,  Henrickson,  6  Rob. 
Ad.  Sep.  321. 

iff)  Sweet  and  Another  v.  ^m,  1  East,  4. 
NichoUs  V,  Lefcuvre,  2  B.  N.  C.  83.  Leuck- 
hart  r.  Cooper,  8  B.  N.  C.  99.  Morley  r. 
Hay,  8  M.  &  B.  896. 

(A)  Per  Baron  Rolfe  delivering  the  Judg- 
ment  of  the  Court  of  Exchequer.  Bird  v. 
Brown,  4£xch.786. 

(f)  Hodgson  v.Loy,  7  Term  Rep.  in  K.B. 
440. 

(k)  Fiete  and  Another  r.  Wray,  8  East, 
93.    Edwards  r.  Brewer,  2  M.  &  W.  375. 


(I)  Oppenheim  and  Another  v.  Russell, 
8  Bos.  &  PulL  42. 

(f»)  Butler  V.  Woolcot,  2  Boa.  &  PulL 
N.  R.  64. 

(n)  Smilh  «.  Gobs,  1  Campb.  282. 

(0)  Nicholls  9.  Lefeuvre,  2  B.  K.  G.  88. 

(p)  Stokes  V.  La  Riviere,  tried  before 
Lord  Mansfield  at  Quildh^ll,  cited  3  Term 
Rep.  466. 

(q)  Hunter  and  Another  r.  Beale,  tried 
before  Lord  Mansfield  at  Guildhall,  3  Term 
Rep.  466. 
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named  by  the  buyer  to  the  seller  as  their  deBtmatiQii(r).  If  the  con- 
signee,  before  the  goods  reach  their  ultimate  destination,  does  anj 
act  which  is  equivalent  to  taking  actual  possession  of  them,  the  tran^ 
situs  is  at  an  end  («).  *  Acts  which  in  themselves  would  be  equivocal, 
will  be  judged  of  from  the  ci\  cumstances  attending  them,  and  explain- 
ing the  purpose  with  which  they  were  done  (t).  A  case  of  construc- 
tive possession  by  the  vQudee,  of  goods  remaining  in  the  hands  of  the 
carrier,  is  where  the  carrier  enters  expressly,  or  by  implication,  into 
a  new  agreement,  distinct  from  the  original  contract  for  carriage,  to 
hold  the  goods  for  the  consignee  as  his  agent,  not  for  the  purpose  of 
expediting  them  to  the  place  of  the  original  destination  pursuant  to 
that  contract,  but  in  a  new  character  for  the  purpose  of  custody  on 
his  accoimt,  and  subject  to  some  new  or  further  order  to  be  given  by 

*  him  (m). 

If  goods  are  sent  by  sea  to  a  certain  port,  to  be  forwarded  from 
thence  by  land  to  the  residence  of  the  consi^ee,  and  upon  the  ship's 
arrival  at  the  port  are  delivered  to  a  wharnnger,  who  receives  them 
on  the  part  of  the  consignee  to  be  forwarded  to  him  accordingly,  they 
are  subject  to  this  right  of  the  consignor  in  the  hands  of  the  wharfin- 
ger (or).  And  the  law  is  the  same  in  case  of  delivery  to  a  packer 
appointed  by  the  buyer  (y),  unless  the  warehouse  of  the  packer  be 
iised  by  the  buyer  as  his  own,  and  be  the  place  of  the  ultimate  desti- 
nation of  the  goods  (^). 

*  In  all  these  cases  the  question  is,  whether  the  warehouseman  or 
wharfinger  be  the  agent  of  the  vendee  to  receive  the  goods,  or  hia 
agent  to  forward  them  (a).  And  tlie  transitus  is  not  determined 
unless  possession  be  taken  by  the  consignee  as  owner;  he  may  receive 
the  goods  into  the  warehouse  of  his  agent,  for  a  limited  purpose,  as 
for  the  benefit  of  the  consignor  to  restore  them  to  him,  and  the  inten- 
tion with  which  he  so  receives  them  is  a  question  of  fact  (6).  Thus, 
where  it  appeared  that  the  goods  were  landed  at  the  warehouse  of 
a  wharfinger,  which  the  consignee  used  as  his  own  for  the  pm*pose 
of  stowing  such  goods,  and  that,  though  landed  with  his  permission, 
he  did  not  intend  to  take  possession  of  them  as  owner,  it  was  held  by 

*  the  Court  of  Exchequer  that  the  transitus  was  not  determined.    A 


(r)  Rowe«.Pickford,8Taunt.83.  LeetU 
V,  Wright,  2  Bog.  &  Pull.  320.  Dixon  v. 
'Baldwin,  5  East,  175.  Coates  v.  Railton, 
6  B.  &  C.  422.  Jackfion  v.  Nicholl,  7 
Scott,  585.  Meletopulo  v.  Banking,  6  Jnr. 
1095. 

(#)  Foster  v.  Frampton,  6  B.  A  C.  107. 
Allen  tJ.  (xripper,  2  Tyrw.  217.  James  v. 
Griffin,  2  M.  &  W.  623.  Tucker  r.  Hum- 
phrey, 4  Bing.  516. 

(t)  Jones  V.  Jones,  8  M.  &  W.  431. 

(«)  Whitehead  «.  Anderson,  9  M.  &  W. 
534.  Wentworth  v.  Outwaithe,  10  M.  &  W. 
486.     Dobson  v,  Wentworth,  6  Jur.  1066. 

(w)  MilU  and  Another  v.  BaU,  2  Bos.  & 
PulL457. 

(y)  Hunt  and  Others  r.  Ward,  8  Term 
Rep.  467. 


(«)  Scott  and  Others  v.  Pettit,  3  Bos.  & 
PulL  469.  Tucker  v,  Humphrey,  4  Bing. 
516.  Richardson  v.  Qoss,  ib.  119.  But  a 
delivery  order  given  to  the  vendee,  or  the 
fact  of  his  being  charged  with  rent  by  the 
vendor  in  whose  warehouse  and  under  whose 
control  the  goods  remain,  will  not  deter- 
mine the  transit. — Miles  v.  Gorton,  2  Cr. 
&  M.  504.  Townley  v.  Crump,  4  A.  & 
£.58. 

(a)  Per  Baron  Pisrke,  in  James  v.  Griffin, 
1  Mees.  &  W.  20. 

(h)  See  the  judgments  of  Lord  Abinger 
and  Mr.  Baron  Parke ;  and  the  judgment 
of  the  Court  of  Exchequer,  delivered  by  the 
latter  learned  Judge,  in  the  case  of  Jones  v, 
Jones,  8  M.  ft  W.  481. 
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*  majority  of  the  learned  Judges  were  of  opinion,  that  evidence  of  such 
intention  was  admissible,  though  it  had  not  been  communicated  to 
the  wharfinger ;  but  on  this  point  Lord  Ahinger  dissented,  thinking 
a  declaration  to  the  wharfinger  or  the  vendee,  of  the  intention  witn 
which  the  consignee  received  the  goods,  necessary  to  prevent  the 

*  termination  of  the  transit  {c\ 

As  I  have  before  observed,  the  master  of  %  ship  chartered  wholly 
by  the  consignee  is  now  held  to  be  a  carrier,  in  whose  hands  goods 
may  be  stopped  (d).  But  where  a  ship  had  been  hired  by  the  con- 
signee for  a  term  of  years,  and  was  fitted  out,  victualled,  and  manned 
by  him,  and  goods  were  put  on  board  thereof  to  be  sent  by  him  on  a 
mercantile  adventure,  for  which  he  had  bought  them ;  it  was  held 
that  the  consignor  ^could  not  stop  them — ^the  consignee  being  in  that 
case  the  owner  of  the  ship  pro  tempore^  and  the  delivery  of  the  goods 
on  board  thereof  being  equivalent  to  a  delivery  into  a  warehouse 
belonging  to  him,  and  the  transit  being  in  effect  a  transit  from  and 
not  to  him  (e). 

In  a  case  of  goods  sent  by  a  waggon,  which  arrived  at  the  inn  in 
London  where  the  waggon  usually  put  up,  and  were  there  attached 
by  a  creditor  of  the  vendee,  accoixiing  to  the  custom  of  London^  and 
which  in  that  situation  were  claimed  by  his  assignee,  he  having 
become  bankrupt,  and  marked  by  the  assignee,  it  was  held  that  the 
vendor  could  not  afterwards  countermand  the  delivery  —  the  goods 
being  deemed  to  have  arrived  at  the  end  of  their  destined  journey, 
and  the  assignee  to  have  done  that  which  was  equivalent  to  taking 
actual  possession ;  the  removal  of  the  goods  being  impracticable  on 
account  of  the  attachment  (/).  The  question  arose  between  the 
vendor  and  the  assignee,  who  after  a  claim  made  by  the  vendor  ob- 
tained possession  of  the  goods,  the  attachment  being  taken  off.  An 
attachment  of  this  sort  laid  upon  goods  in  the  hands  of  a  wharfinger 
does  not  defeat  the  rieht  of  the  consignor  (jr). 

A  delivery  of  goods  to  an  agent  of  the  buyer  residing  at  a  seaport, 
with  whom  they  are  to  remain  until  the  buyer  sends  orders  for  ship- 
ping them  to  a  foreign  country,  is  in  effect  a  delivery  to  the  buyer  (A). 
So  if  a  buyer,  havmg  no  warehouse  of  his  own,  be  in  the  habit  of 
leaving  goods  at  the  waggon  office,  until  he  gives  ordera  for  their 
shipment  or  removal,  the  transit  ends  upon  their  arrival  at  the 
waggon  office  (i).  In  each  of  these  cases,'  as  between  tlie  buyer  and 
the  seller,  the  goods  have  arrived  at  the  end  of  their  journey.  The 
subsequent  shipment  would  bo  the  commencement  of  a  new  journey 
imder  the  direction  of  the  buyer. 

Where  a  ship  which  ought  to  have  performed  quarantine  came 

(c)  James  r.  Griffin,  2  M.  &  W.  623.  (A)  Dixon  and  Others  «.  Baldwin,  5  Kait^ 

id)  Bohtlingk  v.  InffUi,  3  East,  381.  175.   See  aim  Leeds  and  Another  «.  Wright, 

(e)  Fowler  and  Another  «.  MTaggart  and  3  Boa.  &  Poll  320,  and  Coatea  r.  Bailtoii, 
Others,  tried  before  Mr.  Justice  Grose  at  6  B.  &  0.  422. 

Bristol,  and  cited  7  Term  Rep.  442,  and  in  (i)  Bowe  and  Another,  Asagnees,  r.  Fiek- 

the  case  mentioned  in  the  text.  ford   and  Another,  1  Moore,  526,   and  8 

(f)  Ellisf;.Hunt,3TermRcp.inK.B.4a4.  Taunt.  88.     See  Tucker  r.  Humphrey,  4 

(g)  Smith  and  Anotiier  «.  Gi)8S,  1  Campb.  Bine.  616. 
282. 
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into  port  withoat  doing  so,  and  the  assignees  of  the  consignee5  who 
had  receiyed  the  bill  of  lading,  but  had  become  bankrupt,  went  on 
board  immediately,  and  claimed  the  goods,  and  opened  soma  of  the 
chests,  and  put  a  person  on  board  to  keep  possession ;  and  the  ship 
being  on  the  same  day  ordered  out  of  port  to  perform  quarantine,  an 
agent  of  the  consignor  having  receivea  another  bill  of  lading,  claimed 
the  goods  of  the  master  during  the  performance  of  quarantine;  it 
was  Tield  by  Lord  Kenyan,  at  the  trial  of  an  action  brought  by  the 
consignor  against  the  assignees,  who  afterwards  obtained  possession 
of  the  goods,  that  the  right  of  the  cx>nsignor  to  stop  the  goods  in 
transitu  existed  when  the  claim  was  made  on  his  behalf,  because  the 
voyage  was  not  at  an  end  until  the  performance  of  the  quarantine,  and 
the  consignee  had  no  power  to  devest  the  right  of  stopping  m  transitu 
by  taking  possession  before  the  conclusion  of  the  voyage.  The  plain- 
tiflf  obtained  a  verdict,  and  the  opinion  of  his  lordship  was  afterwards 
sanctioned  by  the  Court  of  King  s  Bench,  on  ^  apphcation  for  a  new 
trial.  The  doctrine  of  this  case  is  in  exact  conformity  to  the  tenor  of  a 
bill  of  lading,  by  which  the  master  always  en^iges  to  deliver  the  goods 
at  the  place  of  destination,  and  which  therefore  gives  no  authonty  to 
the  consignee  to  demand  them  before  their  arrival  at  that  place  (k). 

By  an  Act  of  Parliament  made  for  securing  the  duties  payable  upon 
the  importation  of  wine,  the  proprietor,  importer,  or  consignee  was 
required,  within  twenty  days  after  the  ship  nad  been  entered  at  the 
Custom-house,  to  make  an  entry  of  the  wine,  pay  the  duties,  and 
land  the  wine;  upon  failure,  the  wine  was  to  be  conveyed  to  the 
King's  warehouse,  and  if  the  duties  were  not  paid  within  three 
months,  to  be  publicly  sold,  to  defray  the  duties  and  expenses,  and 
the  overplus  (it  any)  to  be  paid  to  the  proprietor,  or  other  person 
authorized  to  receive  the  same  (J).  This  statute  gave  occasion  to  a 
question  upon  the  subject  now  under  consideration.  A  quantity  of 
wine  arrived  here,  consigned  to  Let/land  and  Cragg,  by  whom  it  was 
ordered,  and  who  had  accepted  a  bill  drawn  upon  them  for  the 
amount.  They  did  not  enter  or  pay  the  duties  for  it  within  twenty 
days,  but  before  the  expiration  of  that  period  became  bankrupts,  and 
the  bill  accepted  by  them  was  not  paid.  The  wine  was  conveyed  to 
the  King's  warehouse,  according  to  the  statute.  The  assignees  of 
Levland  and  Cragg  first,  and  after  them  an  agent  of  the  consignor, 
claimed  the  wine  of  the  oflScers  of  revenue  within  the  tliree  months. 
The  wine,  however,  was  not  delivered  to  either  party,  but  was  pub- 
licly sold  at  the  expiration  of  the  three  months,  and  the  assignees  of 
Leyland  and  Cragg  hrought  an  action  against  the  broker  for  the 
overplus  price.  The  question  in  the  cause  therefore  was,  whether 
the  claim  made  by  the  agent  of  the  consignor  was  a  legal  stoppage 
of  the  goods  in  transitu,  before  tliey  had  come  to  the  possession  of  the 
consignee;  and  Lord  Kenyon,  before  whom  the  cause  was  tried,  held 
it  to  be  so,  and  the  plaintiffs  failed  in  their  suit  (m).     This  doctrine 

{h)  Hoist  V.  PownAl,  1  Esp.  242.  But  see  on  the  case  of  Holat  v,  PowniL    See  also 

Wright  V.  Lawes,  4  Esp.  82;  Mills  o.  Ball,  the  case  of  Jones  v,  Jones,  8  M.  &  W.  481, 

2  B.  4^  P.  461;  Oppenheim  v.  Russell,  3  B.  ante,  p.  899. 

&P.54;  Foster  v.Pnunpton,  6  B.&C.  107.  (t)  26  Geo.  8,  c.  59,  s.  4. 

And  see  the  observations  of  Mr.   Baron  (m)  Northey  and  Anotherv.ileld,  2  Esp. 

Parke  in  James  V.  GriiBn,  2M.&W.683,  N.P.C.618. 
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was  recognised  and  adopted  by  Lord  EUenboraugh  in  a  subsequent 
case  relating  to  wine  sent  to  the  King's  warehouse  under  this  statute, 
which  willTbe  more  fiilly  stated  for  another  purpose  in  a  subsequent 
part  of  this  chiq)ter  (m). 

In  these  last  cases  the  claim  was  made  before  the  time  arriyed  at 
which  the  consignee  had  a  right  to  take  actual  possession.  In  the 
case  of  the  goo&  brought  by  the  waggon  to  the  inn,  that  tune  was 
arrived :  the  exercise  of  the  right  was  alone  prevented  by  an  extrinsic 
circumstance  wholly  unconnected  with  the  conveyance  or  delivery  of 
theroods. 

Where  the  master  had  begun  to  tmload,  and  had  actually  delivered 
part  of  a  cargo  of  grain,  a  bill  of  exchange  having  been  drawn  and 
accepted  for  the  whole,  it  was  determined  that  the  consignor's  right 
to  countermand  was  wholly  at  an  end,  and  could  not  be  exercised 
over  the  residue  of  the  cargo  (n).  The  delivery  of  part  of  the  goods 
sold  under  one  entire  contract  to  the  purchaser,  without  any  inten- 
tion on  the  part  of  the  seller  to  retain  the  rest,  is  deemed  a  delivery 
of  the  whole  (o),  but  this  rule  is  confined  to  cases  where  the  delivery 
of  part  is  intended  to  be  a  delivery  of  the  whole  (p).  The  complete 
delivery  of  part  of  one  entire  cargo  to  the  consignee  determines  the 
transitu^  of  the  whole,  but  the  delivery  by  a  carrier  is  not  complete 
while  he  retains  his  lien  for  the  freight ;  and  therefore,  where  a  carrier 
having  landed  a  part  on  a  wharf  of  the  consignee,  resumed  it,  and 
took  me  whole  to  his  own  premises,  in  order  to  s^ure  his  own  demand 
for  freight  and  carriage,  this  was  held  not  to  be  such  a  delivery  as  to 

Eut  an  end  to  the  right  of  the  consignor  (j).  And  where  the  master 
ad  actually  delivered  the  goods  to  the  person  by  whom  they  were 
ordered,  and  at  whose  risk  they  were  to  be  imported,  it  was  held  that 
the  consignor  could  not  reclaim  them,  although  the  bill  of  lading  was 
for  delivery  to  the  consignor,  and  was  imendorsed,  and  the  bill  of 
exchange  ctawn  for  the  price  had  been  dishonoured  (r).  In  this  last 
case,  the  propriety  of  the  delivery  as  to  between  the  consignor  and 
the  master  seems  doubtful.  If  goods  are  delivered  to  a  vendee  at  a 
wharf,  and  shipped  there  in  his  name  with  the  assent  of  the  vendor, 
no  subsequent  stoppage  can  take  place  («)•  But  if  a  carrier,  after 
notice  from  the  venaor  to  stop  goods,  does  by  mistake  deliver  them 
to  the  vendee,  the  right  of  the  vendor  will  not  be  taken  away,  even 
though,  owing  to  the  vendee's  having  become  bankrupt,  the  goods 
may  nave  paSed  into  the  hands  of  the  assignees  {t). 

It  sometimes  happens  that  goods  intended  for  exportation  are  sold 
under  a  contract  to  deliver  uiem  on  board  a  vessel  named  by  the 
buyer.     In  such  a  case  the  seller  may  retain   his  property  in   the 


(m)  Nix  V,  Ohve,  poH,  p.  418.  (a)  jCrawihny  v.  JSades.  1  B.  A  C  181. 

(»)  Sluby  V,  Heyward,  2  Hen.  Black.  604.  (r)  Coze  and  Others  i^.  Harden  and  Otiiei% 

Turner  ©.  Soovell,  14  M.  A  W.  28.  4  East,  211. 

(o)  Hammond  c.  Anderton,  1  K.  B.  69.  (#)  Noble i?.  Adama,  7  Timnt69,  and2 

Hanson  v.  Mey«r,  6  Eaat,  614^  Marsh.  866. 

(p)  Simmons  v.  Swift,  6  B.  &  C.  857.  (Q  Litt    and   Another    t>.  Cowley  and 

Bnnney  v,  Pointi,  4  B.  &  Ad.  668.    Diion  Othera,  7  Taunt.  169,  and  2  Marsh.  467. 
t'.Tatei»6B.&Ad.818. 
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goods  by  taking  a  receipt  for  them  from  the  person  in  charge  of  the 
ship,  so  long  as  he  keeps  this  receipt  in  his  own  hands,  the  shipment 
not  being  tinder  such  circumstances  a  complete  delivery  to  the 
buyer  (u).  He  will  also  retain  his  right  to  the  goods,  at  least  as 
against  the  master  of  the  ship,  if  he  demand  a  receipt  in  his  own 
name  at  the  time  of  the  shipment,  although  the  receipt  be  not 
delivered,  and  the  master  afterwards  sign  and  deliver  a  bill  of  lading 
to  the  buyer,  who  becomes  insolvent  before  the  departure  of  the 
ship  (or). 

Goods  are  frequently  sold  upon  credit  while  they  remain  in  the 
custody  of  a  warehouseman,  who  is  to  deliver  them  to  the  buyer, 
upon  receiving  an  order  for  that  purpose  from  the  seller*  In  stich 
cases  the  custody  of  the  warehouseman  has  been  sometimes  con- 
sidered as  in  the  nature  of  a  transit ;  and  questions  have  arisen  as  to 
the  power  of  the  seller  to  countermand  «i  order  that  may  have  been 
received  by  the  warehouseman,  upon  discovering  the  insolvency  of 
the  buyer  (y).  Upon  such  a  question  it  is  important  to  ascertain 
whether,  according  to  the  nature  and  subject-matter  of  the  contract, 
any  other  act  on  the  part  of  the  seller  is  to  precede  the  actual 
delivery  of  the  goods.  If  nothing  is  to  precede  it,  and  the  order  has 
been  handed  by  the  buyer  to  the  warehouseman,  and  he  has  made 
the  usual  entry  on  his  books  changing  the  name  of  the  proprietor  (>), 
or  even  if  he  has  not  made  such  entry  (a),  the  handing  of  the  oraer 
to  the  warehouseman  is  a  constructive  taking  possession  by  the 
buyer,  and  the  order  cannot  be  countermanded.  A  fartiorif  it 
cannot  be  countermanded  if  the  buyer  has  actually  removed  from  the 
warehouse  a  part  of  an  entire  quantity  of  goods  sold  at  one  fixed  and 
entire  price  tb).  But  if  anything  is  to  be  previously  done  on  the 
part  of  the  seller  to  ascertain  the  amount  of  the  price,  or  to  ascertain 
and  perfect  the  specific  subject  of  the  sale,  such  for  instance  as 
weighing  the  goods  (c),  an  order  for  delivery  may  be  countermanded 
before  such  previous  act  has  been  done.  Thus  where  a  person 
contracted  to  sell  all  his  starch,  tiien  lying  at  the  warehouse  of 
another,  at  a  certain  price  per  hundred  weight,  to  be  paid  for  by  a 
bill  of  exchange,  and  a  certain  number  of  days  was  allowed  for  the 
delivery,  and  the  seller  wrote  an  order  to  the  warehouseman  to 
weigh  and  deliver  all  his  starch  t6  the  buyer,  and  the  buyer  handed 


(«)  CraYen  k  Another «.  Bjder,  6  Tainit. 
433,  and  2  Manh.  127.  Wliere  goods  con- 
tracted to  be  sold  and  delivered  "free  on 
board  **  were,  according  to  the  nsage  of  the 
port  of  London,  dehvered  on  boara  by  the 
seller,  and  bills  accepted  for  them  bj  the 
purchaser  by  whom  the  ship  was  selected, 
and  in  whose  name  bills  of  lamng  were  made 
out  by  the  master,  it  was  held,  Sthongh  the 
seller  retained  the  receipt  given  by  the  mate 
for  the  goods  at  the  time  of  their  shipm^t, 
that  the  transit  was  determined. — Cowasjee 
V.  Thompson,  6  Moore,  P.  C.  C.  166. 

(x)  Rnck  V,  Hatfield,  5  B.  ft  A.  682. 
See  th0  case  of  Pixon  v,  Yates,  6  B. 


g! 


&  Ad.  818;  and  Lackingtoti  tf.  Atherton, 
8  Scott,  K.R.  88;  7  M.  &  O.  360. 

(«)  By  Lord  Ellenborongh,  Ch.  J.,  in 
Harman  and  Others  0.  Andenon  and  Others, 
2  Camnb.  243. 

(a)  in  the  same  case  afterwards  by  the 
Court. 

{b)  Hammond  and  Others  e,  Anderson, 
1  Bos.  A  Pall.  K.  R.  69. 

(c)  Withers  and  Others  f>,  Lya  and 
Another,  Holf  s  N.  P.  18.  Zninger  v. 
Sanrada,  7  Taont.  266.  Lncas  v,  Dorrien, 
ib.  278.  Swanwick  r.  Sothem,  9  A.  ft  E. 
895.  Woodfr.  Tas8en,6Q.B.234.  Tanner 
V.  Scorelly  14  M.  ft  W.  28. 
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the  order  to  the  warehouseman^  who  weighed  a  part,  which  the 
liuyer  removed,  and  then  the  buyer  failed  before  the  residue  was 
weighed,  it  was  held  that  the  seller  might  lawfully  countermand  the 
delivery  of  the  residue  (d).  So  where  a  Quantity  of  oil  in  casks  was 
sold,  and  according  to  the  course  of  trade  the  casks  were  to  be 
searched  by  the  seller  s  cooper,  the  quantity  of  impulse  matter  to  be 
ascertained  by  a  person  attencUng  on  behalf  of  botn  parties,  and  the 
casks  to  be  filled  up  at  the  seller^s  expense,  it  was  held  that  the 
order,  which  had  been  delivered  to  the  wai'ehouseman,  might  be 
countermanded  before  these  things  were  done  {e).  On  the  other 
hand,  upon  a  sale  of  ten  tons  of  oil,  being  part  of  forty  tons  contained 
in  one  cistern,  where  nothing  remained  to  be  done  except  to  draw  oflF 
the  ten  £rom  the  forty,  it  was  determined  that  the  seller  could  not 
countermand  the  order  after  it  had  been  placed  in  the  hands  of  the 
warehouseman  (/).  But  although  something  may  remain  to  be 
done,  so  that  the  delivery  be  not  complete,  yet  if  the  buyer  sell  the 
goods  to  a  third  person,  and  the  wharfinger  certify  to  such  third 
person  that  he  has  transferred  the  gdods  to  his  account,  who  there- 
upon pays  the  price,  the  wharfinger  thereby  makes  himself  respon- 
sible to  the  third  person,  and  cannot  defend  himself  against  his  claim 
imder  the  right  of  the  first  seller  to  stop  the  goods  {g\ 

*  But  a  second  vendee,  who  neglects  to  take  actual  or  constructive 
possession,  is  in  the  same  situaUon  as  the  first  vendee  under  whom 
he  claims.  His  title  is  defeasible  on  non-payment  of  the  price  by 
the  first  vendee  (A),  unless  indeed  he  take  under  a  bond  fide  endorse- 
ment to  him  of  a  bill  of  lading  for  valuable  consideration. 

4.  It  has  been  decided  that  the  insolvency  or  bankruptcy  of  the 
buyer  will  not  of  itself  determine  the  transit  (t).  But  m  order  to 
exercise  this  right  of  stoppage  in  transitu,  it  is  not  requisite  that  the 
vendor  should  obtain  actual  possession  of  the  goods  whue  on  their  way 
to  their  destination.  His  course  is,  to  give  notice  to  the  carrier  not 
to  deliver  the  goods  to  the  vendee.  It  is  flie  carrier's  duty  to  attend 
to  such  notice,  and  if,  after  the  receipt  of  it,  he  delivers  the  goods  to 
the  vendee,  he  will  be  responsible  to  the  vendor  for  the  loss  he  may 
thei'eby  sustain  (i).  And  the  vendor  may,  after  such  notice,  main- 
tain an  action  of  trover  for  the  goods  against  the  person  to  whom  they 
*  have  been  improperly  delivered  (jy 


(ci)  Hanson  &  Another  r. Meyer,  6  East,  614. 

(e)  Wallace  and  Others  v.  Breeds  and 
Another,  18  East,  522. 

(f)  Whitehouse  and  Others  v.  Frost  and 
Others,  12  East,  614. 

The  several  cases  of  Hinde  t>.  Whitehouse 
and  Another,  7  East,  558;  Hurry  and 
Others  d.  Mangles  and  Others,  1  Camph. 
552 ;  Eugg  and  Others  v.  Minett  and  Others, 
11  Easti  210;  Zagury  ©.Fumell  and  Another, 
2  Campb.  240;  and  Stoveld  v.  Hughes  and 
Another,  14  East,  808,  may  be  consulted 
with  advantage  by  the  reader.  They  are  not 
quote  1  in  the  text,  because  they  seem  to  be 
questions  upon  the  vesting  of  the  property. 


(^)  Stonard  v.  Bunkin,  2  Campb.  344. 
Hawes  r.  Watson,  2  B.  &  C.  540. 

(A)  Craven  C.Ryder,  6  Taunt.  483.  Dixon 
V,  Yates,  5  B.  &  Ad.  313.  Small  v.  Moates, 
9  Bing.  574.  Davis  v.  Reynolds,  4  Campb. 
267. 

(t)  Haswell  v.  Hunt,  cited  in  5  Term 
Rep.  231.  Ellis  v.  Hunt,  3  Term  Rep.  464. 
Scott  t?.  Pettit,  3  Bos.  &  Pull.  471.  Kenfs 
Comm.  Edin.  edition,  p.  472. 

(k)  BohtHngk  v,  Inglis,  8  East,  897.  Lord 
Mansfield  dted  Hunter  v,  Beale,  8  Term 
Rep.  466 ;  Smith's  Compendium  of  Mercan- 
tile Law,  p.  509. 

(0  Litt  t>.  Cowley,  2  Marsh.  457. 
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*  But  to  make  such  iK>tIce  effectual,  it  must  be  given  either  to  the 
person  who  has  the  immediate  custody  of  the  goods,  or  to  the  prin- 
cipal whose  servant  has  the  custody  of  them,  at  such  a  time,  and 
under  such  circumstances,  as  that  he  may,  by  the  exercise  of  reason- 
able diligence,  communicate  it  to  his  servant  in  time  to  prevent  the 
delivery  to  the  vendee.  Therefore,  where  timber  was  sent  from 
Quebec,  to  be  delivered  at  port  Fleetwood,  in  Lancashire,  a  notice  of 
stoppage  in  transitu,  given  to  the  shipowner  at  Montrose  while  the 
goods  were  on  their  voyage,  whereupon  ne  sent  a  letter  to  await  the 
arrival  of  the  captain  at  Fleetwood,  directing  him  to  deliver  the  cargo 
*  to  the  agents  of  the  vendor,  was  held  not  to  be  sufficient  (m). 

5.  Next,  we  are  to  consider  by  what  acts  the  right  of  the  consignor 
may  be  taken  away  before  the  end  of  the  transit. 

The  bill  of  lading,  in  all  its  usual  forms,  contains  the  word 
*^ assigns;^  but  it  will  be  proper  to  advert  again  to  the  different 
forms  in  common  use.  Sometmies  it  is  made  for  delivery  to  the 
consignor  by  name  or  assigns ;  sometimes  to  order  or  assigns,  not 
naming  any  person ;  and  at  other  times  to  the  consignee  by  name  or 
assigns,  in  the  two  first  cases,  the  consignor  either  transmits  it 
without  any  endorsement,  or  endorses  his  own  name  generally  upon 
it,  without  mentioning  any  other  person ;  or  endorses  it  specially  for 
delivery  to  a  person  named  by  tne  endorsement.  Occasionally,  too, 
particular  conditions  or  restrictions  respecting  the  delivery  are  men- 
tioned in  the  endorsement.  It  will  be  immediately  perceived,  that 
in  this  respect  there  is  a  strong  resemblance  (n)  between  this  instru- 
ment and  a  promissory  note.  The  mere  possession  of  a  promissory 
note  made  payable  to  another  person,  and  not  endorsed  bv  nim,  gives 
the  holder  no  power  to  endorse  over  the  note.  Nor  ought  the  mere 
possession  of  a  bill  of  lading,  made  for  delivery  to  the  consignor,  and 
not  endorsed  by  him,  to  induce  any  one  to  believe  that  the  holder  is 
authorized  to  dispose  of  the  goods  (o).  On  the  other  hand,  if  the  bill 
of  lading  be  originally  made  for  delivery  to  the  consignee,  or,  being 
made  for  delivery  to  the  consignor  or  assigns,  or  to  order  or  assigns, 
be  endorsed  by  the  consignor,  either  to  a  third  person  by  name,  or 
generally  without  designating  any  person,  it  may  on  the  first  view  be 
fliought  that  the  person  named  in  tnese  two  first  cases,  or  who  is  the 
holder  of  the  instrument  in  the  latter  case,  has  authority  to  dispose  of 
the  goods  as  he  may  think  proper. 

In  what  follows,  the  word  consignee  will  be  used  to  denote  such 
a  person,  and  the  bill  of  lading  spoken  of  is  to  be  understood  as  falling 
within  one  of  these  three  descriptions  last  mentioned,  unless  the 
contrary  is  pointed  out. 

In  point  of  practice,  it  frequently  happens  that  the  consignee, 
having  received  the  bill  of  lading,  sells  the  goods  for  a  valuable  con- 


(m)  Whitehead  v.  Anderson,  9  Mee.  &  W.  contwct  itself.— Sanders  v.  Vanzeller,  4  Q. 

618.  B.  260.     Thompson  d.  Dominy,  14  M.  & 

(n)  But  the  endorsee  cannot  mwntain  an  W.  403.    Howard  v.  Shepherd,  9  B.  &  C. 

action  on  it  in  his  own  name,  the  eflTect  of  297. 

the  endorsement  bang  only  to  transfer  the  (o)  Ante^  pp.  2  ]&~1.  And  see  Van  Castecl 

right  of  property  inthe  goods,  but  not  the  v.  Booker,  2  Exch.  708. 
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sideratioD,  or  raises  money  upon  them  before  their  arrival^  and 
delivers  over  the  bill  of  lading  to  a  third  perscm,  who  is  wholly  igno- 
rant of  the  nature  of  the  terms  of  consignment,  and  does  not  know 
that  the  consignee  is  not  absolutely  entitled  to  receive  and  dispose  of 
them :  under  such  circumstances,  a  very  important  question  of  law  has 
arisen  upon  the  right  of  the  consignor  to  countermand  the  delivery  as 
between  him  and  the  person  to  whom  the  bill  of  lading  has  been 
thus  delivered  without  any  fraud  or  collusion. 

Of  the  frequency  of  the  practice  to  assign  bills  of  lading  among 
mercliants,  and  the  conveniency  of  the  practice  in  many  cases,  there 
is  no  doubt ;  but  not  every  mercantile  practice  of  frequent  use,  and 
even  of  general  convenience,  is,  or  ought  to  become,  in  all  its  conse- 
quences, a  part  of  the  law  of  the  land;  for,  if  such  a  rule  were 
adopted,  the  law  must  in  many  cases  depart  from  its  own  principles, 
and  vary  with  the  varying  fashions  of  the  times ;  nevertheless,  tlie 
law  of  England  does  adopt  into  its  own  bosom  many  of  the  ancient 
customs  and  usages  of  merchants,  and  stretch  forth  its  arm  to  assert 
and  maintain  them,  when  they  are  found  consonant  to  legal  reason 
and  legal  wisdom,  and  most  especially  when  they  are  calculated  to 
promote  honesty  and  to  prevent  fraud.  And  upon  the  subject  now^ 
under  consideration,  tlie  question  is,  what  extent  of  legal  right  the 
act  of  the  consignee  confers  upon  his  assignee  (2^)?  The  earhest 
mention  of  this  subject  in  our  law  books  is  in  the  case  of  Evans  v, 
Mariktt  (g),  in  wliicb  Holt,  Chief  Justice,  said,  ^^  the  consignee  of  a 
bill  of  lading  has  such  a  property  that  he  may  assign  it  over."  And 
S/tower  said,  *^  that  it  had  been  adjudged  so  in  the  Exchequer."  But 
in  this  case  the  question  upon  the  ef^t  of  such  an  assignment  was 
not  properly  before  the  Court,  and  does  not  appear  to  have  been 
discussed  or  argued;  and  the  case  supposed  to  be  referred  to  by 
Sliower  has  not  been  found.  In  the  case  of  Snee  v.  Presoott,  before 
cited,  the  right  of  the  pawnee  of  the  bill  of  lading,  as  against  the 
consignor,  was  not  noticed  or  insisted  upon.  In  the  case  of  Appleby 
V.  Pollock,  which  was  tried  before  Chief  Justice  Lee,  at  Ghiildhall  (r), 
it  appeared  that  one  Brand  shipped  certain  goods  at  Leith,  and  con- 
signed them  to  one  Stratton,  in  London^  Stratton,  as  soon  as  he 
received  tlie  bill  of  lading,  by  endorsement  thereon  assigned  the 
goods  to  the  plaintiff  for  1602.,  and  soon  afterwards  became  a  bank- 
rupt Brand,  hearing  of  the  bankruptcy,  took  process  out  of  some 
Court  in  Scotland,  to  attach  the  goods  m  the  hands  of  Pollock,  the 
master  of  the  ship ;  but  the  ship  naving  left  Leitli,  the  process  was 
executed  at  sea.  Upon  the  arrival  of  the  ship  at  London,  the  master 
refused  to  deliver  the  goods  to  the  plaintiflF,  Apphby,  unless  he  would 
indemnify  him  against  the  process  in  Scotland,  and  Uiereupon  Appleby 
brought  the  present  action  to  recover  the  value  of  the  goods.    At  the 

(p)  According  to  Emcrigon,  the  unpaid  (r)  Trinity  Term,  21  Goo.  2.    Tbi«  ««, 

seller  is  not,  by  the  law  of  France,  affected  which  ii  here  quoted  from  two  manofcript 

by  a  transfer  of  the  bill  of  ladhig.    See  atUe,  notes,  taken  by  different  persons,  docs  not 

sec.  1  of  this  chapter,  p.  892.  appear  to  have  been  notioed  in  any  of  the 

(q)  1  Lord  Baym.  271 ;    12   Mod.  156 ;  sabseqnent  cases.    In  one  of  the  notes,  the 

3  Sttlk.  290 ;  but  the  report  in  Salkeld  does  process  is  said  to  have  issued  out  of  the 

pot  contain  this  dioium.  Admhralty  Court,  in  Scotland. 
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trial  of  the  caoMy  the  Chief  Justice  declared  himself  to  be  of  opinion 
that  the  asngnment  gave  the  plaintiff  a  sufficient  property  to  maintain 
the  action,  if,  under  the  circumstances,  he  was  entitled  to  do  so.  The 
general  question,  upon  the  right  of  die  consignor  to  stop  the  goods 
and  countermand  tne  delivery,  as  against  an  assignee  of  the  bill  of 
lading,  does  not  appear  to  nave  been  agitated:  parol  evidence  was 
given,  that  by  the  law  of  Scotland^  if  gc^s  are  arrested,  the  holder 
must  give  security  not  to  part  with  them,  and  the  defendant  relied  on 
the  eroct  of  the  process  by  which  these  goods  were  attached ;  as  to 
which  the  Chief  Justice  said,  **  If  the  process  could  have  attached 
these  goods,  it  could  only  have  done  so  within  the  jurisdiction  of  the 
Court ;  and  it  does  not  appear  that  the  place  where  the  goods  were 
attached  was  within  the  jurisdiction  of  the  Court,  and  it  lay  upon  the 
defendant  to  make  that  out"  And  the  Chief  Justice  therefore  directed 
the  jury  to  find  a  verdict  lor  the  plaintiff  to  the  value  of  the  goods. 
In  the  case  of  Wright  v,  Campbell  (s)^  which  arose  on  a  consignment 
of  goods  to  one  Swanioick,  who  was  the  factor  of  the  consignor,  and 
who  by  endorsement  assi^ed  the  bill  of  lading  to  a  third  person. 
Lord  Mansjield  said,  ^^  If  tne  goods  are  bond  fide  sold  by  the  factor  at 
sea  (as  they  may  be  where  no  delivery  can  lie  given),  tne  sale  will  be 
good :  the  vendee  shall  hold  them  by  virtue  of  tne  bill  of  sale,  though 
no  actual  possession  is  delivered ;  and  the  owner  can  never  dispute 
with  the  vendee,  because  the  goods  were  sold  bon&  fide  and  with  the 
owner's  own  authority : "  but  the  Court,  thinking  there  was  reason  to 
believe  the  assignment  to  have  been  fraudulent,  sent  the  cause  to  a 
second  trial,  in  order  that  the  jury  might  determine  that  point.  In  the 
case  of  Caldwell  v.  Ball{i)y  it  was  considered  by  the  Court,  that  a  bill 
of  lading  is  assignable  in  its  nature,  and  that  by  endorsement  thereof 
the  property  vests  in  the  assignee ;  but  that  case  did  not  properly  turn 
upon  the  effect  of  the  assignment  as  between  the  consignor  and  the 
assignee,  and  was  decided  upon  the  ground  that  the  defendant,  the 
master  of  the  ship,  had  discharged  his  duty  by  delivering  the  goods  to 
the  person  to  whom  the  consignor  had  first  endorsed  the  bill  of  lading, 
and  who  appeared,  upon  the  whole,  to  have  the  better  title ;  the  right 
of  stoppage  tn  irandbu^  or  the  devestment  of  that  right,  not  being  in 
question.  In  the  case  of  Hibbert  v.  Carter  (w),  which  happened  very 
soon  afterwards,  and  was  a  Question  of  interest  as  requisite  to  sustain 
an  action  upon  a  policy  of  insurance,  the  Court  thought  that  the 
endorsement  of  the  bill  of  lading  by  tiie  consignor  to  a  third  person 
absolutelv  transferred  the  property,  until  it  appeared  to  have  been 
made  only  for  the  purpose  of  Dinding  the  net  proceeds  as  a  security 
for  a  pre-existing  debt,  and  that  the  consignor  was  not  intended  to  be 
discharged  from  the  debt,  if  the  goods  had  perished  on  the  voyage. 

Shorty  after  this  last  determination,  the  question  now  under  con^ 
ideraticn  was  brou^t  before  ^e  Court  of  King's  Bench  for  decision. 


(#)  4  Burr.  2046;    1  Black.   Rep.  628.  negotiable  in  the  same  degree  a»  a  bill  of 

Acoordinff  to  the  report  in  Blackstono,  Mr.  exchange.'' 
Justiciiatee  expreased  a  dowbt,  "  whether  U)   1  Term  Eep.  K.  B.  205. 

an  asognment  of  a  bill  of  ladbig  made  it         («)  Ibid.  745. 
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as  the  point  and  hinge  of  the  cause  of  Lickbarroio  8f  Other  a  v.  Mason  («), 
in  which  case  it  appeared  that  Messrs.  Twrina  ^  Co.  had  shipped 
goods  at  Middleburgh  for  Liverpool^  by  the  order  of  one  Freeman^  of 
Motterdam^  and  drawn  bills  of  exchange  upon  him  for  the  price,  and 
taken  from  the  master  three  bills  of  lading  for  delivery  of  the  goods 
to  order  or  assigns,  two  of  which  they  endorsed  in  blank,  and  trans- 
mitted them,  together  with  an  invoice,  to  Freeman  at  Rotterdam,  who 
sent  them  and  the  invoice  to  the  plaintiffs  at  Liverpool,  in  ihe  same 
state  in  which  he  received  them,  that  they  might  receive  and  sell  the 
goods  on  his  account,  and  drew  bills  of  exchange  upon  them  to  nearly 
the  amount.  Freeman  and  the  plaintiffs  accepted  the  bills  of  exchange 
drawn  upon  them  respectively ;  but,  between  the  ship's  departure  and 
her  arrival  at  Liverpool,  Freeman  became  a  bankrupt  and  absomded, 
and  Turing  ^  Co.  sent  another  of  tlie  bills  of  lading  to  the  defendants, 
endorsed  specially  for  delivery  to  them ;  and  they  thereupon  obtained 
the  goods  from  the  master.  Turing  Sf  Co.  afterwards  paid  the  bills 
of  exchange  drawn  by  them  upon  Freeman,  and  the  plaintiffs  paid 
those  which  had  been  drawn  upon  them  by  Freemaru  The  Court, 
after  solemn  argument  and  deliberation,  held,  that  by  an  assignment 
made  by  the  consignee  for  a  valuable  consideration,  and  without 
notice  to  the  assignee  that  the  goods  were  not  paid  for,  the  property 
was  absolutely  transferred  to  me  assignee,  and  that  the  consignor 
was  by  such  assignment  deprived  of  the  right  to  stop  the  goo<&  m 
transitu,  which,  as  against  the  original  consignee,  he  might  have 
exercised.  From  this  decision  an  appeal  was  made  by  writ  of  error 
to  the  Judges  of  the  Courts  of  Common  Pleas  and  Exchequer  (y), 
who  reversed  the  judgment  of  the  Court  of  King's  Bench,  nolding 
that  the  assignment  gave  to  the  assignee  no  other  right  or  title  than 
that  which  the  consignee  himself  possessed,  and  consequently  that  die 
consignor  had  a  right  to  stop  the  goods,  and  prevent  their  delivery  to 
the  assignee.  The  judgment  was  by  a  second  writ  of  error  brought 
before  tne  House  of  Ix)rds ;  but  their  lordships,  thinking  the  facts 
of  the  case  were  not  laid  before  them  in  such  a  manner  as  to  warrant 
a  decision  of  the  point  of  law,  directed  the  cause  to  be  tried  again  by 
a  jury,  in  order  to  remedy  that  defect  It  was  accordingly  tried 
;ain,  and  the  Court  of  King's  Bench  (at  the  head  of  which  IxMPd 
''.enyon  had  in  the  meantime  been  placed,  and  who  had  in  another 
cause  (^)  expressed  his  approbation  of  the  first  judgment  in  this  case, 
as  being  founded  upon  principles  of  policy  and  common  honesty,) 
again  decided  the  case  without  argument,  in  conformity  to  the  first 
decision  of  that  Court ;  and  in  or&r  that  the  question  might  again 
be  carried  to  the  other  tribunals  {a),  another  writ  of  error  was  broiii^t, 
but  it  was  afterwards  abandonecl ;  and  it  is  now  the  admitted  doctrine 
m  our  Courts,  that  the  consignee  may,  under  the  drcumstances  before 
stated,  confer  an  absolute  right  and  property  upcm  a  third  person, 

{x)  2  Term  Rep.  K.  B.  63.    The  facts  notis. 

appear  npon  the    plaintiff's    evidence,  to  (y)  1  Hen.  Black.  867. 

which  the  defendants  demurred.    See  the  ^)   Solomons  «.  Nissen,  2  Term  Rep. 

very  learned  opinion  defivered  by  Mr.  Justice  K.  B.  674. 

BuUer  in  the  House  of  Lords,  6  Eart,  21  (a)  5  Tenn  Rep.  K.  B.  668. 
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indefeasible  by  any  claim  on  the  part  of  the  donsignor.  At  the  second 
trial  of  this  caose^  it  was  the  opinion  of  the  juryy  and  it  was  stated  to 
be  so  in  the  verdict^  that  by  the  custom  of  merchants^  bills  of  lading 
expressing  goods  to  have  been  shipped  by  any  person  to  be  delivered 
to  order  or  assigns*  are,  before  the  ship's  arrival,  ne£n>tiable  and 
transferrable  by  SS  to.^y  other  peraon/by  his  endorsiThis  name, 
and  delivering  or  transmitting  the  same  so  endorsed  to  such  other  person ; 
and  that,  by  such  endorsement,  delivery,  and  transmission  to  such  other 
person,  the  property  is  transferred  to  such  other  person.  And  evidence 
to  the  same  effect  was  given  at  a  trial  in  a  subsequent  case  (b). 

The  right  of  parties  may  often  depend  upon  the  state  of  things  at 
the  time  when  the  bill  of  lading  is  endorsed  by  the  consignor ;  thus, 
wh^e  the  consignor  was  indebted  to  the  consignee  on  the  balance  of 
accounts,  includmg  bills  of  exchange  still  running,  accepted  by  the 
consignee  for  him,  it  was  held  that  the  goods  shipped  on  accotmt  of 
this  bidance  could  not  be  stopped  by  the  consignor  upon  the  consignee 
becoming  insolvent  before  the  bills  of  exchange  were  paid. 

*  This  was  decided  in  the  case  of  Vertue  and  Another  v,  Jewell  (c)y 
which  Was  an  action  of  trover  for  180  quarters  of  barley.  It  appeared 
that  on  the  30th  of  November,  1813,  this  barley  was  shipped  at 
Yarmaufi,  by  Daniel  Bloom,  on  board  the  sloop  Dolphin,  of  which 
the  defendant  was  master.  The  bill  of  lading  made  ^e  barley 
ddiverable  in  tlie  port  of  London,  to  the  order  of  the  shipper,  and 
was  endorsed  by  him  to  Burrowee  and  Winn,  corn-factors  and  com 
merchants  in  the  city.  They  received  the  bill  of  ladingon  the  4th  of 
December,  In  the  month  of  October  preceding,  J,  W.  Ayree,  for 
their  accommodation,  had  accepted  a  bill  for  350/*,  which  was  to 
become  due  in  nine  days,  and  they  owed  him  several  hundred  pounds 
besides,  on  another  account.  They  had  then,  to  the  knowledge  of 
Ayrea,  become  much  embarra3sed  in  their  affairs,  and  unable  to  pro- 
vide for  the  bill  of  exchange.  They  therefore,  for  the  purpose  of 
covering  him,  of  their  own  accord,  proposed  to  endorse  to  him  the  bill 
of  lading  of  the  barley.  They  accordingly  did  so,  on  the  6th  of 
December,  and  made  out  a  regular  sale-note  to  him.  On  the  same 
day  they  stopped  payment  Ayres  immediately  after  endorsed  tlie  bill 
of  lading,  and  made  out  a  similar  note  to  the  plaintiffis.  The  bill  of 
exchan£;e  for  350L,  which  Burrowee  and  Wivm  had  negotiated,  he  paid 
regularly  when  it  became  due.  The  Dolphin  arrived  in  the  river 
Thames  on  the  17  th  of  December,  and  the  barley  being  demanded  by 
the  plaintiffs,  the  defendant  refused  to  deliver  it,  Tiaving  had  an 
indemnity  from  Bloom,  the  consignor.  At  the  time  it  was  shipped, 
and  from  thence  tiU  the  endorsement  of  the  bill  of  lading  by 
•  Buoftowee  and  Wmn^  Bloom  was  indebted  to  Burrowee  and  Winn,  upon 


»»<■ 


(b)  fiaiUe  V.  Smitii,  I  Bot.  4  PnU.  6691  peH^r^  and  not  the  contract  itielf,  so  as  to 

A  bill  of  lading  is  an  instnunent  having,  bj  enable  the  endorsee  to  boo  upon  it.    Thomp- 

thecnstomofnierchants,  a  virtue  and  efficacy  son  v.  Dominy,  14  M.  &  W.  403,    and 

pecnliar  to  itself.    No  other  instrument  can  Sanders  v,  Vanzeller,  4  Q.  B.  960 ;  Howard 

be  endorsed  with  the  like  ^ect.    Akerman  v.  Shepherd,  9  B.  &  C.  297. 
«.  Humphry,  1  C.  A  P.  58,  and  Jenldns  v,         (c)  4  Campb.  31,  and  see  the  cases,  ante, 

Usbome,  8  Scott's  N.  R.  616.    But  the  en-  pp.  244-249. 
dorsement  only  tnunferf  tN  right  of  pro* 
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*  the  balance  of  accoimtg^includiiig  bills  of  exchan^  dien  mmiiii&wludi 
thej  accepted  for  him  to  the  amount  of  5902.,  bemg  considerably  more 
than  the  value  of  the  barley,  and  it  was  on  account  of  this  balance  that 
the  barley  was  consigned  to  thefn.  The  bills  so  accepted  were  never  paid 
by  Burrowes  and  Winn^  who  became  bankrupt  in  the  end  of  December y 
and  were  then  indebted  to  Bloom  above  2,0002.  Lord  EUenborough 
ruled  that,  ^*  under  these  circumstances.  Bloom  had  no  right  to  stop  m 
transitu f  and  that  the  barley  being  consigned  to  Burrowes  and  Winn,  on 
accoimt  of  the  balance  wmch  then  existed  in  their  fevour,  the  property 
vested  in  them  absolutely.  The  transfer  from  them  to  Ayres  would 
not  have  defeated  the  right  to  stop  in  transitu.  If  the  consignee  does 
endorse  the  bill  of  lading  for  a  valuable  consideration  to  a  bond  Jide 
purchaser  without  notice,  the  right  to  stop  in  transitu  is  gone  as 
against  the  endorsee,  although  it  would  have  remained  in  force  as 
against  the  consignee,  had  the  bill  of  lading  not  been  endorsed.  But 
Ayres  here  had  notice  of  the  insolvency  of  Burrowes  and  Winn;  and  if 
against  them  there  existed  any  right  to  stop  in  transitu^  he  could  not 
claim  this  barley.  The  circumstance,  however,  of  Bloom  being 
indebted  to  them  on  the  balance  of  accounts,  divested  him  of  all 
control  over  the  barley  from  the  moment  of  the  shipment  The  non- 
pa3rment  of  the  bills  of  exchange  cannot  be  considered.  The  rights 
of  the  parties  must  depend  on  the  state  of  things  when  the  biU  of 
lading  was  signed  and  endorsed." 

In  this  rulmg  of  the  Chief  Justice,  the  Court,  on  motion  for  a  new 
trial,  concurred,  observing,  that  under  these  circumstances  Burrowes 
and  Wynn  were  to  be  considered  the  purchasers  of  the  goods  for  a 

*  valuable  consideration. 

The  validity  of  an  assignment  is  not  confined  to  those  cases  in 
which  the  assignee  has  no  notice  tfiat  the  goods  have  not  been  aciuaUy 
paid  for  in  money.  If  the  assignee  takes  the  assignment  bond  fide 
without  notice  of  any  such  circumstance  as  would  render  the  bill  of 
lading  not  fairly  and  honestly  assignable,  he  acquires  a  good  title 
against  the  consignor.  Goods  sold  are  seldom  actually  paid  for  in 
money  at  the  time  of  their  shipment;  in  general,  a  Hll  of  exchange  is 
drawn  for  the  price : — H  a  person,  knowing  that  such  is  the  transaction 
and  that  the  bdl  of  exchange  has  been  accepted,  takes  an  assignmait 
of  the  bill  of  lading  fairly  and  honestly  for  a  valuable  consideration, 
before  the  money  becomes  payable,  without  any  reason  to  know  or 
apprehend  that  the  consignee  is  likely  to  fail  and  not  to  pay  the 
money  in  due  course,  the  consignor  cannot  prevent  the  delivery  of 
the  goods.  ITiis  has  been  solemnly  decided  in  the  Court  of  King's 
Bench.  But  if  a  person  assist  in  contravening  the  actual  terms  of 
the  sale  on  the  part  of  the  consignor,  or  his  reasonable  expectations 
arising  out  of  them,  or  his  rights  connected  therewith ;  if  for  instancSy 
he  knows  that  the  consignee  is  in  insolvent  circumstances ;  that  no  biU 
has  been  accepted  for  the  pricCy  or  that  being  accepted  it  is  not  likely  to 
be  paid;  he  will  stand  in  the  same  situation  with  die  consignee,  and 
his  interposition  under  such  circumstances  being  in  fraud  of  this 
right  of  the  consignor,  will  not  be  available  to  defeat  it(d).     So  if 

{d)  Cuming  v.  Brown^  9  EMt,  506. 
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he  intenreneg  after  the  purchase  and  make  himself  a  partner  in  the 
transaction  with  the  first  bajer,  and  enga^,  as  between  them  two> 
to  pay  for  the  goods,  he  cannot  prevent  me  exercise  of  ^s  right, 
although  he  may  previously  have  accepted  bills  drawn  upon  him  by 
the  buyer  to  a  great  part  of  the  amount  of  the  price  («>  A  bill  of 
lading  was  specially  endorsed  for  the  delivery  of  the  goods  to  one 
Vo8$,  if  he  should  accept  and  pay  a  bill  of  exchange  drawn  upon  him, 
and  if  not,  then  for  delivery  to  the  holder  of  the  draft  Voss  accepted 
the  draft,  and  then  endorsed  the  bill  of  lading  to  another  person  for  a 
valuable  consideration,  but  he  did  not  pay  the  draft  when  it  became 
due.  liord  EUenborough  held,  that  this  conditional  endorsement  made 
it  incumbent  on  the  purchaser  to  ascertain  whether  the  condition  had 
been  actually  performed ;  and  that  he  had  no  title  to  the  goods  (/). 

But  it  must  not  be  imderstood  that  the  consignee  can  in  all  cases, 
by  his  subsequent  endorsement  or  delivery  of  the  bill  of  lading  to  a 
third  person,  for  a  valuable  consideration,  and  without  fraud,  defeat 
the  right  of  the  consignor  to  stop  the  goods.  The  nature  and  object 
of  the  consignment,  and  the  cnaracter  of  the  consignee  must  be 
attended  ta  If  the  goods  be  sent  to  the  consi^ee  as  a  purchaser,  he 
ma^  either  sell  or  pl^ge  them  before  their  arrival,  and  if  the  bill  of 
lading  has  by  its  form  required  and  received  the  endorsement  of  the 
consignor,  a  second  endorsement  by  the  consignee  is  not  necessary  to 
perfect  the  transaction  between  him  and  the  third  person.  This  will 
appear  by  attending  to  the  facts  of  the  case  of  lAckbarrow  v.  Mason. 
Freeman,  the  consignee,  was  a  purchaser  from  Turing  ^  Co,,  the  con- 
signor; Freeman  did  not  sell  the  goods  to  lAckbarrow  Sf  Co.,  the 
Jlaintiffs,  but  authorized  thcipi  to  receive  the  goods,  and  sell  them  on 
is  account,  obtaining  from  them  their  acceptance  of  his  bills  of 
exchan^  on  the  credit  of  the  bills  of  lading,  and  the  expectation  that 
they  might  repay  themselves  out  of  the  proceeds  of  the  goods.  The 
bills  of  lading  which  wwe  for  delivery  to  order  or  assigns,  were  en- 
dorsed generally  by  Turing  ^  Co.,  the  consignors,  and  were  not  again 
endorsed  by  Freeman,  the  consignee. 

Before  me  passing  of  the  4  Gea  4,  c  83,  amended  by  6  Geo. 
4,  c  94,  if  goods  were  sent  to  the  consignee  as  a  factor,  it  was  thought 
that  his  possession  of  the  bill  of  lading  could  not  in  reason  ^ive  blm 
any  greater  power  over  the  goods  before  their  arrival,  than  his  actual 
possession  of  them  afterward  would  do ;  and,  as  in  the  case  of  actual 
possession,  although  a  factor  might  sell  the  goods,  and  thereby  bind 
nis  principal,  because  his  employment  and  authoritv  were  to  sell,  but 
Could  not  pawn  or  pledge  them,  because  he 'is  not  by  his  employment 
authorized  so  to  do;  so  before  the  arrival  of  the  goods,  it  was  held  in 
several  cases  tfiat  he  could  not  devest  the  consignor's  right  to  stop 
them,  by  endorsing  or  delivering  over  the  bill  of  lading  as  a  pledge. 

Indeed,  the  encforsement  of  a  bill  of  lading  was  not  considered  to 
be  properly  an  actual  transfer,  in  itself,  of  the  goods  mentioned,  but 
i-ather  evidence,  or  an  act  raising  a  presumption  of  such  a  transfer ; 


&' 


e)  SolomoiM  v,  Niven,  2  Term  Rep.  in  B.  B.  674. 
)  Barrow  v.  Coles,  8  OuDpb.  92. 
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and  conseqaently  the  object  and  l^al  effect  of  the  endorsement  might 
be  ascertained  by  other  circumstances.  Therefore,  where  a  bill  of 
lading  was  endorsed  and  transmitted  by  the  consignor  to  an  agents 
without  valuable  consideration,  to  enable  him  to  receive  the  goods 
therein  mentioned,  for  the  use  of  the  consignor,  in  case  the  consignee 
should  fail;  it  was  doubted  whether  the  agent  could  maintain  an 
action  at  law  for  the  goods  in  his  own  name.  The  Court  appeared 
inclined  to  think  that  he  could  not,  but  the  cause  in  which  the  point 
arose  was  decided  on  another  ground  (g). 

And  as  on  the  one  hand  the  endorsement  or  delivery  of  the  bill  of 
lading  by  the  consignor,  did  not  necessarily  enable  the  consignee  to 
devest  the  consignor's  right  of  stopping  in  transitu,  so  on  the  other 
hand  it  was  thought  there  might  be  circumstances  equivalent  to  such 
endorsement  and  delivery,  wnich  might  enable  the  consignee  to  do 
this.  As  where  Thompson  4"  Co.  sent  goods  from  Ireland  to  London, 
to  be  sold  by  Eustace  and  Holland,  their  factors  there,  and  wrote  to 
them  to  insure  the  goods,  and  sent  them  a  bill  of  lading  not  endorsed, 
but  having  the  names  of  Eustace  and  Holland  on  the  back,  and  being 
applied  to  by  them  for  an  indorsement,  answered  by  letter  that  if  the 
Inu  of  lading  was  not  endorsed,  it  was  a  mistake,  and  they  would  send  an 
endorsement;  upon  which  Eu^ta^e  and  Holland  sold  the  goods;  and  it 
afterwards  happening  that  they  were  unable  to  pay  bills  drawn  upon 
them  by  Thompson  g-  Co,  on  the  general  account,  one  Dick  paid  those 
bills  for  the  honour  of  the  drawei*s,  and  knowing  all  these  transactions 
applied  to  them  for  an  endorsement  of  the  bill  of  lading,  which  they 
sent  him ;  and  Dick  thereupon  demanded  the  goods  of  liie  master  of 
the  ship,  who  refused  to  deliver  them  to  him,  but  delivered  them  to 
the  vendees  o{ Eustace  and  Holland;  upon  this  Dick  brought  aii  action 
against  the  master,  which  was  tried  before  Lord  Kenyan,  and  his 
lordship  ruled  that  the  plaintiff  had,  under  such  circumstances,  no 
right  to  take  the  goods  out  of  the  possession  of  the  vendees  of  Eustace 
and  Holland;  Eustace  and  Holland  being  factors  authorized  to  transfer 
the  property  in  them,  and  having  actually  done  so  (h). 

In  the  case  last  quoted  there  were  special  facts  which  were  con- 
sidered as  equivalent  to  an  endorsement  of  the  bill  of  lading  by  the 
consignor.  But  if  there  were  not  such  facts,  and  the  bill  was  for 
delivery  to  order  or  assigns,  and  transmitted  unendorsed,  it  was  thought 
that  the  holder  thereof  could  not,  by  an  attempt  to  transfer  the  pro- 
perty of  the  goods  to  a  third  person,  devest  the  right  of  the  consignor 
to  stop  them  in  transitj/^  This  will  appear  by  the  following  case. 
One  Fox,  a  wine  merchant  at  London,  having  ordered  five  pipes 
of  wine  from  Messrs.  Abbot  and  Co,,  of  Oporto,  they  loaded  Aem 
on  board  a  vessel  bound  for  London,  and  took  from  the  master  bills 
of  lading  for  delivery  to  order  or  assigns.  One  of  these  bills  they 
transmitted  to  Fox  in  a  letter,  wherein  they  said  they  had  shipped  the 
wine  on  his  account,  had  sent  him  a  bill  of  lading,  and  drawn  upon 
him  for  the  price.     Fox  accepted  the  bill  of  exchange  thus  drawn  upon 


(a)  Coxe  V.  Harden,  4  East,  211.    But  see  the  case  of  Morrison  r.  Gray,  ante,  p.  248. 
(A)  Dick  V,  Lnm^den,  Peake's  N.  P.  C.  189.  j         '  »- 
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him,  which  was  payable  nine  months  after  date.  Before  the  bill  of 
exchange  became  due,  the  wme  arrived,  and  Fox  not  being  able  to 
pay  the  duties,  it  was  sent  to  the  King's  warehouse,  under  the  statute 
26th  Gea  3,  c  69 ;  while  it  remained  there.  Fox  being  indebted  to  one 
Mary  Nix,  and  called  upon  for  payment,  and  unable  to  pay,  sold  tlie 
wine  to  her  for  402.  then  paid  to  him,  and  the  amount  of  his  debt  He 
became  bankrupt  soon  afterwards ;  and  the  agents  of  the  consignoi^s 
having  paid  the  duties,  and  obtained  the  goods,  Mrs.  Nix  brought  an 
action  against  them  for  the  value.  The  case  was  tried  before  Lord 
Ellenborough ;  and  it  was  insisted,  on  behalf  of  the  plaintiff,  that  there 
was  no  difference  between  the  endorsement  of  a  bill  of  lading  by  the 
consignor,  and  the  sending  it  enclosed  in  a  letter  of  this  import  But 
his  lordship  declared  himself  to  be  of  a  different  opinion,  and  held 
that  the  right  of  the  consignor  to  stop  the  goods  was  not  devested 
under  these  circumstances  («;. 

But,  in  cases  of  this  natture,  an  important  and  difficult  question  of 
fact  may  arise  upon  the  fairness  and  nonesty  of  the  assignment ;  and 
even  as  between  the  consignor  and  the  original  consignee,  the  right 
to  stop  the  goods  may  be  doubtful  in  the  particular  circumstances  of 
the  case;  and  it  would  be  a  great  hardsnip  upon  the  owners  and 
masters  of  ships,  if  they  were  obliged  to  exercise  a  judgment  upon 
these  doubtful  matters  of  fact,  and  to  decide  upon  them,  and  deliver 
the  goods  at  their  own  peril.  But  I  apprehend  the  law  does  not 
altogether  cast  this  burden  upon  them,  in  the  case  of  Caldwell  v. 
BaUy  which  I  have  quoted  just  before,  it  was  held  that  the  master 
had  discharged  himself  by  delivering  the  goods  to  the  person  to  whom 
the  consignor  first  endorsed  the  bill  of  lading ;  but  in  that  case  the 
question  arose  between  two  consignees,  to  each  of  whom  a  bill  of 
lading  had  been  endorsed,  and  there  had  been  no  countermand  or 
attempt  to  stop  in  iransitUy  and  the  master  happened  to  know  the 
priority  of  endorsement,  which  was  substantially  to  the  owners  of  the 
ship,  whereas  it  may  often  be  out  of  the  jwwer  of  the  master  to 
inform  himself  satisfactorily  of  the  priority  of  endorsement  In  an 
earlier  case,  which  was  tried  before  Chief  Justice  Lee,  at  Guildhall, 
and  which  was  an  action  brought  by  the  assignee  of  the  original  con- 
signee against  the  master,  who  had  delivered  the  goods  to  tne  person 
to  whom  the  consignor  had  sent  another  bill  of  lading  as  a  security, 
and  to  enable  him  to  take  possession  of  the  goods  on  his  behalf,  if  the 
consignee  should  fail,  which  had  been  the  case ;  it  a|)peared  in  evi- 
dence, by  the  testimony  of  merchants  and  masters  of  ships,  that  by 
usage,  in  the  case  of  endorsement  of  bills  of  lading  to  different  persons, 
the  master  was  at  liberty  to  deliver  to  whichever  he  thought  proper ; 
and  upon  that  ground  the  Chief  Justice  directed  the  jury  to  find 
their  verdict  in  favour  of  the  defendant,  and  they  accordingly  did 
so  (ky,  But  perhaps  this  rule  might,  upon  further  consideration,  be 
held  to  put  too  much  power  into  the  master's  hands,  and  it  might  in 
some  cases  bp  inconsistent  with  the  acknowledged   right  to  stop  in 

(ft)  Nix  V.  Olive,  Sitt.  at  Qaildhall,  before  Lord  Ellenborough,  Ch.  J.,  after  Trinity 
Term,  1806. 
{k)  Fearon  v.  Bowers,  1  Hen.  Blackst.  864,  note. 
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transitu,  and  defeat  the  beneficial  exercise  of  it.  And  it  may  be  col- 
lected from  a  decision  of  the  Court  of  Common  Pleas  (i),  that  if  the 
master^  being  required  to  deliver  the  goods  to  an  i^ntof  the  coo- 
signor,  either  expressly  engage  to  do  so,  or  say  that  Be  will  not  part 
vnth  them,  unt5  he  is  certain  of  n  safe  delivery,  and  afterwards 
deliver  them  to  the  consignee  or  the  persons  claiming  imder  him,  he 
will  be  responsible  to  the  consignor,  provided  it  shall  turn  out  that 
the  consignor  was  legally  entitled  to  countermand  the  delivery  and 
take  back  the  goods. 

In  general,  where  two  opposite  parties  claim  a  right  to  receive  the 
goods,  both  or  either  of  them  will  be  willing  to  give  an  indemnity  to 
the  master;  and  the  master  should  in  prudence  deliver  the  goods  to 
the  party  upon  whose  indemnity  he  can  most  safely  rely,  fiut  if  a 
satisfactory  indemnity  is  not  oflfered,  and  the  master  must  exercise  a 
discretion,  then  if  the  bill  of  lading  has  not  been  assigned  over  by  the 
consignee^  and  he  has  failed,  vnthout  doubt  the  master  should  deliver  to 
the  person  who  claims  for  the  use  of  the  consignor.  If  the  consignor 
has  endorsed  bills  of  lading  to  dinerent  persons,  as  was  the  case  in 
Caldwell  v.  Ball,  the  master  should  deliver  to  the  person  to  whom 
the  consignor  first  made  the  endorsement  If  the  ccmsignee  has 
assigned  the  bill  of  ladmg,  and  the  validity  of  the  assignment  be 
questionable,  it  seems  most  proper  for  the  master  to  deposit  ihe 
goods  in  a  place  of  safety,  and  apply  to  the  Court  of  Chancery  by 
way  of  interpleader,  to  compel  the  contending  parties  to  litigate  then* 
rights  by  an  action  between  themselves  (m). 

By  the  law  of  France  (n)  the  right  of  ihe  vendor,  or  of  the  person 
who  has  advanced  money  at  respondentia  on  die  specific  security  of 

foods,  cannot  be  divested  by  an  assignment  of  the  mvoice,  or  of  die 
ill  of  lading:  Emerigon  and  VaUn  agree  upon  this  point,  although 
they  difier  as  to  the  efiect  of  such  an  assignment  upon  the  right  of 
the  general  creditors  of  the  assignor ;  the  former  maintaining  that 
their  right  is  not  divested  by  it ;  tne  latter  insisting  that  it  is  divested 
in  favour  of  the  operations  of  commerce ;  but  admitting  this  to  be 
contrary  to  the  general  policy  of  the  French  law,  which  requires 
actual  delivery  of  possession  in  order  to  effect  this  purpose,  according 
to  its  general  maxim,  that  a  mere  assignment  does  not  v^  the  pro- 
perty, simple  transport  ne  saisit  The  ordinance,  as  I  have  already 
observed  (o),  expressly  declares  that  the  sale  of  a  ship  at  sea  shall  not 
prejudice  the  creditors  of  the  vendor. 


(0  MHls  and  Another  «.  Ball,  2  Bos.  & 
PalL  467.  The  defendant  was  a  wharfinger, 
but  the  doctrine  applies  equally  to  the  ease 
of  a  master. 

(m)  See  the  three  cases  m  1  Emerigon, 
817,  818,  quoted  by  Sir  William  Soott,  in 
the  case  of  the  Constantia,  6  Rob.  828.  The 
Interpleader  Act,  1  &  2  Wm.  4,  c.  58,  wUl 
sometimes  relieve  masters  from  the  <tifficulty 
of  deciding  to  which  of  two  daimants  goods 
should  be  d^vered ;  but  it  does  not  apply 
to  cases  where  the  partv  holding  the  goods 
has  incurred  a  personal  liability  to  either  of 


the  contending  parties,  unless  the  other 
claims  under  t^ederiTed  from  fedm.  IVton! 
«.  CampbeU,  12  M.  &.  W.  277;  lindsey  r. 
Barron,  6  C.  B.  291 ;  Horton  9.  Eari  <tf 
Devon,  4  Ex.  497;  Grawshay  v,  Thomtoo, 
2  MyL  k  Or.  1. 

(n)  VaUn  on  the  Frendi  Qrdinaoee,  liv. 
2,  tit.  10,  art.  8;  Emerigon,  torn.'  1,  p. 
819.  See  before,  see.  1  of  this  chapter, 
p.  891. 

{o)  Liv.  2,  tit.  10,  art  8.  See  atiU,  part 
1,  chap.  1,  sec.  4,  p.  28,  and  Code  de  Oob< 
art.  186. 
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*  6.  Formerly,  a  factor  haviDg  only  aathoritj  to  sell  and  not  to 
{dedge  the  goods  of  his  principal,  could  not  divest  the  consignor  of  the 
right  to  stop  the  goods  in  tramitu,  by  endorsing  or  delivering  over  the 
b£U  of  lading  as  a  pledge,  any  more  than  he  could  by  delivery  of  the 
goods  themselves  by  way  of  pledge  (p).  The  law  of  England  upon 
this  subject  di£fered  from  that  of  all  commercial  nations,  except  the 
United  States  of  America  {q\  and  there  seems  reason  to  suppose  that 
this  anomaly  was  the  result  of  some  mistake  in  the  report  of  a  case  of 
Paterson  v.  Ta8h{r\  decided  by  Chief  Justice  Lee  in  1742,  to  which 
the  Judges,  through  a  long  series  of  decisions,  felt  themselves  bound  (5), 
but  not  wi^out  much  variety  of  opinion  respecting  the  policy  of  the 
law,  to  adhere  (t).  The  opinion  of  mercantile  men  on  the  other  hand 
was  almost  unanimous,  that  a  factor  or  commercial  agent  entrusted  by 
his  principal  with  the  symbols  of  ownership  of  property  should  be 
deemed  the  true  owner  thereof,  in  respect  of  third  persons  dealing 
with  him  fairly  in  the  course  of  business,  whether  as  purchasers  or 
*  pawnees,  and  in  knorance  of  his  real  character.  . 

In  deference  to  mis  opinion,  it  was  by  the  6  Geo.  4,  c.  94,  enacted^ 
That  the  person  in  whose  name  goods  are  shipped  is  to  be  deemed  the 
true  owner  thereof,  so  far  as  to  entitle  the  consignee  to  a  lien  thereon 
in  respect  of  any  money  or  negotiable  security  advanced  by  him  to 
such  person,  or  received  by  sucn  person  to  hb  use,  if  he  has  not  notice 
by  the  bill  of  lading  or  otiienoise,  at  or  before  the  advance  or  receipt, 
that  such  person  is  not  the  actual  and  bond  fide  owner  of  the  gooas ; 
and  such  person  shall  be  taken  for  the  purposes  of  the  Act  to  have  been 
entrusted  with  the  goods  for  the  purpose  of  consignment  or  of  ssHe, 
unless  the  contrary  be  made  to  appear  (u). 

That  a  person  entrusted  with  and  in  possession  of  a  bill  of  lading,  or 
of  any  of  the  warrants,  certificates  or  orders,  mentioned  in  the  Act,  is 
to  be  deemed  the  true  owner  of  the  goods  described  therein,  so  far  as 
to  give  validity  to  any  contract  or  agreement  made  by  him  for  the 
sale  or  disposition  of  the  goods,  or  the  deposit  or  pledge  thereof ,  if  the 
buyer,  disponee  or  pawnee  has  not  notice^  by  the  document  or  otherwise, 
that  such  person  is  not  the  actual  and  bond  fide  owner  of  the  goods  (a?). 

That  if  such  person  deposit  or  pledge  the  goods  as  security  for  a 
pre-existing  debt  or  demand,  he  who  so  takes  the  deposit  or  pledge 
without  notice  shall  acquire  such  right,  title,  or  interest,  and  no  further 
or  other  than  was  possessed  by  tne  person  making  the  deposit  or 
pledge  (y). 


(p)  Martini  v.  CqK  1  M.  it  S.  140.  Ship- 
ley  V.  Kymer,  ibid.  484.  Graham  v.  Djtt&r, 
6  M.  &  S.  1. 

(g^  Since  the  pasnng  of  the  6  Geo.  4, 
nmilar  acte  have  been  paned  by  the  Le- 
gialatorea  of  New  York  and  Rhode  Island. 
Kenf  s  Commentariea,  Edhi.  edit.,  p.  554. 

(r)  See  the  eridence  of  Mr.  (now  Mr. 
Serjeant)  Manning,  of  the  Weetem  Cfaxmit, 
before  the  Committee  of  the  Honie  of  Com- 
mona  on  the  bills  of  1822  and  1828. 

{s)  Kewson    9.   Thornton,  6   Sast^  17. 


Martini  v.  Coles,  1  M.  A  S.  140.  Shipley 
V.  Kymer,  1  M.  &  S.  483.  Solly  v.  Rath- 
bone,  2  M.  &  S.  298.  Cochran  o.  Irlam, 
2  M.  A  S.  801. 

(i)  See  the  judgment  of  the  King's 
Bench,  in  Qnaroe  v.  Tmeman,  8  B.  &  C. 
842,  and  that  of  the  Common  Pleas  in  Error 
from  K.  B.  in  WlUiams  9.  Barton,  8  Bing. 
189. 

(u)  6  Geo.  4,  c.  94,  s.  1. 

ix)  Sec.  2. 

6  Geo.  4^  e.  94,  s.  8. 
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That  any  person  may  contract  /or  the  purchase  of  goods  with  any 
agent  entrusted  with  the  goods,  or  to  whom  they  may  be  consigned ; 
and  receive  and  pay  for  the  same  to  the  agent,  notwithstanding  he 
shall  have  notice  that  the  party  with  whom  he  contracts  is  an  agent, 
if  such  contract  and  payment  be  made  in  the  ordinary  and  usual  course 
of  business,  and  he  nas  not,  at  the  time  of  the  contract  or  payment, 
notice  that  the  agent  is  not  authorized  to  sell  or  to  receive  the 
price  {zy 

That  any  person  may  accept  any  goods,  or  any  such  document  as 
aforesaid,  on  deposit  or  pled^  from  any  factor  or  agent,  notwithstcmdr 
ing  he  shall  have  notice  tnat  tne  partr  is  a  factor  or  agent ;  but  in  such 
case  he  shall  acquire  such  right,  title,  or  interest,  and  no  further  or 
other  than  was  possessed  by  the  factor  or  agent  at  the  time  of  the 
deposit  or  pledge  (a). 

That  the  Act  shaJl  not  prevent  the  true  owner  of  the  goods  from 
recovering  them  from  his  £Eu;tor  or  agent,  before  a  sale,  deposit,  or 
pledge,  or  fron^  the  assignees  of  such  factor  or  agent,  in  the  event  of 
his  bankruptcy :  nor  from  the  buyer  the  price  of  the  goods,  subject 
to  any  right  of  set-off  on  the  part  of  the  buyer  against  the  fector  or 
agent  (i) :  nor  from  recovering  the  goods  deposited  or  pledged  upon 
repayment  of  the  money,  or  restoration  of  the  negotiable  instrument 
aavanced  on  the  security  thereof  to  the  factor  or  agent;  and  upon 
payment  of  such  frirther  money  or  restoration  of  such  other  negotiable 
mstrument  (if  any)  as  may  have  been  advanced  by  the  factor  or  agent 
to  the  owner,  or  on  payment  of  money  equal  to  the  amount  of  such 
imtrument,  nor  from  recovering  from  any  person  any  balance  remain. 
ing  in  his  hands  as  the  produce  of  the  sale  of  the  goods,  after  deducting 
the  money  or  negotiable  instrument  advanced  on  the  security  thereof 
And  that  in  case  of  the  bankruptcy  of  the  factor  or  agent,  the  owner 
of  the  goods  so  pledged  and  redeemed  shall  be  held  to  have  discharged, 
pro  tanto,  his  debt  to  the  estate  of  the  bankrupt  (c).     Since  the  pub- 


{z)  Sec.  4.  A  wharfiDger  who  received 
floor  in  that  capacity,  and  without  any 
auttioirity  to  sell,  is  not  within  this  proyision, 
althoogh  he  was  in  the  habit  of  doing 
business  as  a  flonr-iactor.  Monk  v,  Whitem- 
bnry,  2  B.  &  Ad.  484.. 

(a)  Sec.  5.  And  see  Fletcher  v.  Heath, 
7  B.  &  C.  517 ;  Blandy  v,  Allan,  3  C.  &  P. 
4*7 ;  Taylor  v.  Tnicman,  M.  &  M.  453. 

(b)  Baring  c.  Corrie,  2  B.  &  Aid.  137. 

(c)  6  Geo.  4,  c.  94,  s.  6.  By  the  7  &  8 
Geo.  4,  c.  29,  «.  51,  it  is  enacted.  That  if 
any  factor  or  a^enl^  entrusted  for  the  pur- 
pose of  sale  with  any  goods  or  merchandise, 
or  entrusted  with  any  bill  of  ladmg,  ware- 
housekeeper's  or  wharfinger's  certificate, 
or  warrant  or  order  for  the  delivery  of  goods 
or  merchandise,  shall,  for  his  own  benefit,  and 
in  violation  of  ^ood faith,  deposit  or  pledge 
any  such  eoods  or  merchanaise,  or  any  of 
the  said  £)cument0,  as  a  security  for  any 
money  or  negotiable  instrument  borrowed 
or  received  by  9uch  fiietor  or  agent,  at  or 


before  the  time  of  making  such  depo^  or 
pledge,  or  intended  to  be  thereafter  borrowed 
or  received,  every  such  ofi*ender  shall  be 
guilty  of  a  misdemeanor,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discre- 
tion of  the  Court,  to  be  transported  beyond 
the  seas  for  any  term  not  exceeding  fourteen 
years,  nor  less  than  seven  years,  or  to  suffer 
such  other  punishment  by  fine  or  imprison- 
ment, or  both,  as  the  Court  shall  award ; 
but  no  such  factor  or  agent  shall  be  liable  to 
any  prosecution  for  deporating  or  pledging 
any  such  goods  or  merchanmse,  or  any  of 
the  said  documents,  in  case  the  same  mall 
not  be  made  a  security  for,  or  subject  to,  the 
payment  of  any  greater  sum  of  money  than 
the  amount  of  which,  at  the  time  of  sodi 
deposit  or  pledge,  was  justly  due  and  owing 
to  such  factor  or  ag^t  fVom  his  principal, 
together  with  the  amount  of  any  ImII  or 
bius  of  exchange  drawn  by  or  on  aooonnt  of 
such  prindpal,  and  accepted  by  such  fiu^tor 
or  agent. 
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lication  oi  the  fifth  edition  of  this  work,  several  eases  have  been 
decided  upon  the  construction  of  this  Act  of  Parliament,  some  of 
which  have  given  rise  to  much  discussion,  and  may  properly  be 
noticed  here. 

In  an  action  of  trover  (d)  for  forty  chests  of  indigo,  it  appeared 
that  die  plaintiffs  purchased  the  indigo  of  Nemtt  ^  Co.  While  the 
warrants  continued  in  the  possession  of  Ntvitt  fy  Co.,  J.  Nevitt^  a 
partner  in  that  house,  pledged  them  with  the  defendants,  who  after- 
wards obtained  the  indigo  under  them.  The  question  at  the  trial  was, 
whether  the  defendants,  assuming  that  they  had  given  the  necessary 
consideration  for  the  warrants,  were  entitled  to  the  protection  of  the 
statute.  NevUt  Sf  Co.  were  brokers  ailAvefpool,  and  J.  Nemtt  resided 
principally  in  London,  and  dealt  largely  in  indigo,  both  as  a  broker 
and  on  his  own  account.  There  was  some  evidence  tending  each  way 
on  the  question,  whether  the  defendants  had  reason  to  believe  that 
NeciU  held  the  warrants  only  as  a  brok^.  **  The  exiMression,**  said 
Lord  Tenterden,  "  of  the  statute  is,  that  a  party  is  to  be  entitled  to 
its  protection,  if  ^  he  shall  not  have  notice,  by  the  documents  or  other- 
wise,' that  the  pledger  was  not  the  actual  and  bond  fide  owner  of  the 
foods  pledged.  A  person  may  have  knowledge  of  a  fact  either  by 
irect  communication,  or  by  being  aware  of  circumstances  which  must 
lead  a  reasonable  man  applying  his  mind  to  them,  and  judging  from 
them,  to  the  conclusion  that  the  fact  is  so.  Knowledge  acquured  in 
either  of  these  ways  is  enough,  I  think,  to  exclude  a  party  mm  the 
benefit  of  the  provisions  of  this  statute ;  slight  suspicion,  I  think,  will 
not:  the  question  I  shall  leave  to  the  jury  in  this  case,  where  there 
is  no  evidence  of  direct  communication,  is,  whether  the  circumstances 
were  such  as  that  a  reasonable  man,  and  a  man  of  business,  applying 
his  understanding  to  them,  would  know  tliat  the  goods  were  not 
Nevites  ?  " 

In  the  case  of  Close  v.  Holmes  (registered  officer  of  the  Hull  Bank- 
ing Company)  (e),  which  was  an  action  of  trover  for  cream  of  tartar, 
brimstone,  and  argol,  the  defendant  pleaded,  that  one  John  HoUings* 
wortJi  was  entrusted  with  and  in  possession  of  certain  bills  of  lading, 
dock  warrants,  warehouse-keepers'  certificates,  wharfingers'  certificates, 
and  warrants  or  orders  for  the  delivery  of  goods  therein  mentioned ; 
that  Hollingsworth  was  thereby  enabled  to  appear  as  owner  of  the 
said  goods,  and  was  believed  to  be  so  by  the  banking  company,  who 
had  no  reason  to  know  or  suspect  that  he  was  not  the  owner  of  them, 
and  that  he  pledged  them  to  tlie  company,  who  made  him  advances  on 
the  faith  of  them. 

The  facts  were  these : — ^The  plaintiffs,  who  were  merchants  at 
Manchester,  having  establishments  abroad,  at  Navies  and  other  places, 
were  in  the  habit  of  making  consignments  to  Hollingswortli,  wno  was 
a  ship  and  insurance  broker  and  commission  agent  at  Hull,  as  their 
a^ent  for  sale.  In  January,  1835,  the  ship  Francis  arrived  at  Hull 
with  some  brimstone  and  cream  of  tartar  on  board,  consigned  by  the 


iS 


Evans  9.  Traeman,  1  Moo.  &  B.  10. 
2  Moody  k  Bob.  22. 

B  E 


418 


Stoppage  in  TramUu. 


[PABTIV, 


plaintiffs  to  Hollingsworth,  for  sale  on  their  account,  the  bills  of 
JuEiding  being  also  transmitted  to  him,  endorsed  by  the  shippers  in  blank, 
HoUingsworth  had  the  goods  landed,  and  placed  them  in  a  bonded 
warehouse  (Hopwood^s)  m  his  own  name.  In  the  following  month, 
another  ship  {ma  Dean)  also  arrived  at  Hull  with  some  argol  and 
more  cream  of  tartar  on  board,  belonging  to  the  plaintiffs,  and  con- 
signed, in  like  manner,  to  HoUingsworth:  the  bills  of  lading  being 
likewise  endorsed  and  transmitted  to  him  as  in  the  former  instance* 
The  goods  ex  the  Dean  were  landed  and  placed  by  HolUngstDorth,  in 
his  own  name,  in  the  bonded  warehouse  of  the  Hull  Dock  Company. 
In  June,  1835,  HoUingsworth  applied  to  the  defendant's  banking  com- 
pany for  an  advance  of  500l,y  for  which  he  offered  to  lodge  some 
goods,  which  he  said  that  he  had  on  consignment,  and  that  he  had 
made  advances  on  them.  The  banking  company  acceded  to  his 
application,  and  on  the  17th  June  he  obtained  from  the  HuU  Dock 
Company  and  lodged  with  the  banking  company  an  acknowledgment 
in  writing  that  uiey  (the  Dock  Company)  held  the  argol  and  the 
cream  of  tartar  ea  the  Dean  to  the  order  of  the  banking  company,  and 
thereupon  the  banking  company  paid  his  acceptance  for  500L  In  the 
month  of  July^  the  bankmg  company  paid  another  acceptance  of 
HoUingsworth* s  for  250^,  for  which  ne  pledged  with  them  a  delivery 
order,  accepted  by  Hopwood,  for  the  brimstone  and  cream  of  tartar  ex 
Hie  Fraiwis ;  but  on  neither  occasion  did  HoUingsworth  pledge  or 
produce  to  the  banking  company  the  bills  of  lading.  Upon  these 
facts.  Baron  Alderson  left  it  to  the  jury  to  say,  whetner  the  banking 
company,  at  the  time  they  made  the  advances,  were  aware  of  the  fact 
that  the  goods  did  not  belong  to  HoUingsworth^  and  whether  HolUng^ 
worth  himself  had  any  lien  on  the  argol,  which  he  could  transfer  to 
the  defendant  under  the  5th  section  of  the  statute.  With  regard  to 
the  other  point,  his  lordship  expressed  a  clear  opinion  that  the  statute 
gave  validity  only  to  pled^  by  a  factor  of  documents,  with  which 
me  real  owner  had  previously  entrusted  him,  and  that  it  did  not 
extend  to  the  pIe<L?e  of  documents  created  (as  in  the  pres^it 
instance)  (/)  by  the  factor  himself. 

*  The  opinion,  thus  reported  (^)  to  have  been  expressed  by  the 
learned  Judge,  seems  to  have  been  approved  by  the  Court  of 
Exchequer,  in  the  case  of  PhiUips  v.  Huth  (A),  and  it  was  determined, 
that  in  order  to  constitute  an  entrusting  of  a  document,  within  the 
meaning  of  the  Act,  it  is  necessary  that  the  owner  should  have 
intended  the  factor  to  possess  it  in  that  form,  at  tiie  time  when  he  had 
the  possession  of  it  In  that  case,  bills  of  lading  for  a  cargo  of 
"^  tobacco  endorsed  in  blank  were  entrusted  by  the  owner  to  a  factor  for 


(/)  These  dcdsioiui  have  given  rise  to  a 
great  deal  of  discussion  respecting  the  policy 
of  the  6  Geo.  4,  c.  94.  The  word  otherwUe, 
in  the  second  section,  is  said  to  have  been  in- 
serted by  Lord  Eldon  in  committee,  agunst 
the  opinion  of  the  promoters  of  the  bill.  See 
the  question  very  lully  discussed  in  a  pam- 
phlet, **  Remarks  on  the  Iaw  of  Ihrincipal 


and  Factor,  with  Suggestions  for  Bcmedying 
its  Defects."— Pelbam  Bicliardson,  1840. 

(^)  It  appears  from  the  observations  of 
Mr.  Baron  Alderson,  in  the  case  of  Phillips 
o.  Huth,  that  there  was  some  misconcep- 
tion about  the  point  decided  in  the  case  of 
Close  V,  Holmes. 

(h)  0  Meet.  &W.  605. 
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*  sale.  The  fiictor,  without  the  knowledge  of  the  owner,  obtained 
dock  warrants  in  his  own  name,  which  he  afterwards  pledged  as 
security  for  monies  advanced  to  him.  The  goods  having  been  sold  by 
the  lender,  his  right  to  retain  the  amount  of  his  advances  was  con- 
tested by  the  owners  in  an  action  for  money  had  and  received.  It 
was  {MTOved  that  tobacco  was  sold  sometimes  by  delivery  order,  some* 
times  by  warrant,  which  latter  mode,  however,  is  not  convenient 
unless  an  entire  carco  be  sold.  It  was  held  that  the  pledges  were 
not  protected  by  the  second  section  of  the  statute.  ^^It  is  not 
enough,"  said  the  Court,  *^  to  show  that  the  plaintiffs  empowered  the 
factors  to  jpossess  themselves  of  the  warrants  whenever  they  chose,  it 
must  be  shown  that  they  really  intended  the  factors  should  be  pos- 
sessed of  them  at  the  time  they  pledged  them,  or  it  must  be  shown  that 
they  meant  them  not  only  to  have  the  power  the  possession  of  the 
biU  of  lading  would  give,  of  getting  the  warrant  when  they  liked,  but 
to  exercise  it  by  obtaining  it  whenever  they  in  their  discretion  might 
♦think  fit" 

It  has  been  determined,,  also,  that  the  negotiable  instruments 
mentioned  in  the  second  section  as  a  security,  are  such  as  pass  by 
endorsement  and  delivery,  as  bills  of  exchange  and  promissory  notes, 
and  not  East  India  warrants,  or  other  documents  of  that  nature  Tt). 
The  third  section,  which  transfers  to  a  person  taking  goods  in  plectge 
the  same  right  as  the  factor  had  at  the  time  of  pledge,  does  not 
prevent  the  owner  from  bringing  an  action  of  trover  against  him  to 
recover  them,  although  he  can  recover  no  more  than  the  balance,  after 
deducting  what  is  due  to  the  factor  (it). 

On  the  fifth  section  it  has  been  held,  that  where  a  broker  accepts 
bills  for  his  principal,  on  the  security  of  goods  then  in  his  hands,  and 
pledges  the  goods  wiih  a  person  who  has  no  notice  of  the  agency,  and 
does  not  imoim  the  prmcipal  of  the  transaction,  the  broker  only 
transfers  such  right  as  he  nas,  which  is  a  right  to  be  indemnified 
against  the  bills  accepted ;  and  that  the  principal  having  satisfied  those 
Imls,  has  a  right  to  nave  his  goods  back  from  the  pawnee  without 
paying  the  amount  for  which  they  were  pledged  {l\ 

*  Where  a  bill  of  ladins  is  thus  pleoged  by  tne  consignee  of  the 
goods,  as  a  security  for  nis  own  debt,  the  right  to  stop  them  in 
transitUy  in  case  oi  the  consignee's  insolvency,  is  not  absolutely 
defeated,  as  in  the  case  of  a  sale  of  the  bill  of  lading  by  the  consignee. 
The  legal  ri^t  to  the  possession  of  the  goods  passes  to  the  pledgee ; 
but  the  veiMor  may  still  assert  his  interest  in  them,  subject  to  the 
rights  of  the  pledgee,  and  will  have  a  right,  at  least  in  equity,  to  the 
residue  which  may  remain,  after  satisfaction  of  the  pledgee's  claim. 

*  And  if  other  goods,  belonging  to  the  pledger,  are  pledged  along  with 


(t)  Taylor  «.  Traenum,  1  M.  ft  M.  458.  htm  been  held  also,  thut  in  order  to  bring  a 

Taylor  o.  Kymer,  8  B.  &  Adol.  320.  case  within  this  section  of  the  statute,  the 

fk)  Taylor  r.  Tnieman,  1  M.  &  M.  463.  transfer  must  have  been  made  expressly  as 

Paley's  randpal  and  Agents  by  Lloyd,  p.  a  pledge,  and  that  a  fradulent  salo  was 

280.  not  wiSiiji  it.    Thompvon  v.  Farmer,  1  H. 

(0  Fletdier  V.  Heath,  7  B.  &  C.  617.   It  &M.48. 
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*  those  represented  by  flie  bill  of  lading,  the  vendor  will  be  entitled  to 
have  the  proceeds  of  the  former  applied  to  the  discha^  of  the 
pledgee's  claim  before  his  own  goods  are  so  appropriated,  m  a  recent 
case(77i^  before  the  Couit  of  King's  B^ich,  it  i^peared  that  the 
plaintiff,  WeatzinihuSy  shipped  at  Leghorn  twenty-three  casks  of  oil  to 
Lapage  Sf  Co.,  merchants  at  Liverpool^  in  execution  of  an  order  trans- 
mitted  by  them  to  him ;  and  at  the  same  time  drew  a  bill  of  exchan^ 
on  them  for  the  amount  of  the  oil.  This  bill,  together  with  the  bill 
of  lading  for  the  oil^  was  transmitted  to  certain  agents  of  Westzinthus, 
with  instructions  to  deliver  the  bill  of  lading  to  Lapage  fy  Co.^  upon 
their  accepting  the  bill  of  exchange  so  drawn  on  them ;  and  accord- 
ingly, Lapaae  Sf  Co.  accepted  the  bill  of  exchange^  and  the  bill  of 
lading  was  delivered  to  them.  Lapage  ^  Co.,  after  having  pledged 
the  bill  of  lading  with  Hardman  ^  Co.,  as  a  security  for  certain 
advances,  became  bankrupt,  and  their  acceptance  in  the  plaintiff's 
favour  was  dishonoured.  At  the  time  of  their  bankruptcy,  they 
owed  Hardman  Sf  Co.  927 IZ.  on  account  of  advances,  as  security  for 
which  they  held,  besides  the  bill  of  lading,  goods  to  the  value  of 
996 IZ.  la.  7d.y  belonging  to  Lapage  4r  Co.  themselves.  The  Court 
held,  that  Weatzintkiia,  wno  had,  upon  the  bankruptcy  of  Lapage  ^ 
Co.,  given  notice  to  the  master  of  the  ship  that  he  claimed  to  stop 
the  oil  in  transitu,  had  a  right  to  insist  upon  the  proceeds  of  the 
goods  of  Lapage  Sf  Co.  being  applied  to  the  discharge  of  the  lien  of 
ilardman  Sf  Uo.,  and  as  they  proved  sufficient  to  satisfy  it,  had  a 
right  to  receive  the  entire  proceeds  of  the  oils.  "  In  this  case,"  said 
Lord  Denman,  delivering  the  judgment  of  the  Court  of  King's  Bench^ 
*'  Westzinihua,  who  was  the  unpaid  vendor  at  the  time  when  his 
agents  made  Uie  demand  on  the  master  of  the  vessel  on  board  which 
the  oil  was,  had  no  right  to  take  possession  on  the  insolvency  of  Ae 
vendee,  Lapage,  because  the  property  in,  and  also  the  right  of  ihe 
possession  of,  the  goods,  was  unquestionably  vested  at  the  time  in 
Hardman,  the  endorsee  of  the  bill  of  lading,  for  a  valuable  considera- 
tion. The  demand,  therefore,  of  Weatzinmua  gave  him  no  l^al  ririit 
to  the  property  or  possession  of  the  goods ;  and  it  appears  to-us  tMt 
he  can  have  no  claim  at  law,  except  as  arising  out.  of  the  right  of 
retaking  the  possession  of  the  goods  themselves,  which  right  was 
determined  by  the  endorsement  of  the  bill  of  lading.  It  is  not 
necessary  to  determine  what  would  have  been  his  situation  if  either 
Lapage  or  himself  had  paid  off  Hardman^a  demand  prior  to  the  notice 
given  to  the  master,  or  to  the  actual  receipt  of  the  goods  by  the 
vendee. 

*^  As  Weatzinthua  would  have  had  a  clear  right  at  law  to  resume  the 
possession  of  the  goods  on  the  insolvencv  of  the  vendee,  had  it  not 
been  for  the  transfer  of  tlie  property  and  right  of  possession  by  the 
endorsement  of  the  bill  of  lading  for  a  valuable  consideration  to 
*  Hardman,  it  appears  to  us  that  m  a  Court  of  Equity  such  transfer 


rJ^^t.^^  "*f  *^'  of  Arbitration  between  the  8«ne  Awignees,  5  B.  &  Adol.  817.  See 
Wertmnthw  imd  the  Aamgnees  of  Lapage  also  the  case  of  Spalding  r.  Eunimr,  6 
&  Co.,  and  betweai  Kogers  &  Co.,  and     Beavan,  376. 
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*  would  be  tr^ted  as  a  pledge  or  mortgage  only,  and  Westzinthtis 
wonld  be  considered  as  having  resumed  his  former  interest  in  the 
goods,  subject  to  that  pledge  or  mortgage, — in  analogy  to  the 
common  case  of  a  mortgage  of  a  real  estate,  which  is  considered  as  a 
mere  security,  and  the  mortgagor  as  the  owner  of  the  land.  We 
therefore  tnink  that  Weatztntnusy  by  his  attempted  stoppage  in 
transiiuy  acquired  a  right  to  the  goods  in  equity  (subject  to  Hard- 
man^s  Uen  thereon)  as  against  Lapage  and  his  assignees,  who  are 
bound  by  the  same  equities  that  Lapage  himself  was.  And  this  view 
of  the  case  agrees  with  the  opimon  of  Mr.  Justice  Bullety  in  his 
comment  on  the  case  of  Snee  v.  PrescoUy  in  Lickbarrow  v.  Mason  (n). 
If,  then,  WestzirUhtis  had  an  equitable  right  to  the  oil,  subject  to 
Hardman^s  lien  thereon,  for  his  debt,  he  would,  by  means  of  his 
goods,  have  become  a  surety  to  Hardman  for  Lapage^e  debt,  and 
would  then  have  a  clear  equity  to  oblige  Hardman  to  have  recourse 
against  Lapage^e  own  goods  deposited  with  him,  to  pay  his  debt  in 
ease  of  the  surety ;  and  all  the  goods,  both  of  Lavo/ge  and  Weatzinthus, 
having  been  sold,  he  would  have  a  right  to  insist  upon  the  proceeds 
of  Lapage*8  goods  being  appropriated,  in  the  first  instance,  to  the 
payment  of  the  debt." 

It  has  been  thought  advisable  not  to  withdraw  these  cases  from  the 
attention  of  the  reader,  although  the  law  upon  •  the  subject  has  since 
their  decision  undergone  a  material  alteration. 

By  the  5  &  6  Vict,  c.  39,  reciting  the  6  Greo.  4,  c  94,  and  that 
under  it  advances  could  not  safely  be  made  on  goods  or  documents  to 
persons  known  to  have  possession  as  agents  omy ;  that  it  was  neces- 
sary that  the  same  protection  should  be  given  to  advances  on  goods 
as  to  sales,  and  that  owners  who  would  be  bound  by  a  contract  of 
sale  should  be  bound  by  a  contract  of  lien ;  and  that  the  Act  did  not 
protect  exchanges  of  securities,  it  was  enacted — 

"  That  from  and  after  the  passing  of  this  Act,  any  agent  who  shall 
thereafter  be  entrusted  with  the  possession  of  goods,  or  of  the  docu- 
m^its  of  title  to  goods,  shall  be  deemed  and  taken  to  be  owner  of 
such  goods  and  documents,  so  far  as  to  give  validity  to  any  contract 
or  agreement  by  way  of  pledge,  lien,  or  security,  bond  fide  made  by 
any  person  with  such  agent  so  entrusted  as  aforesaid,  as  well  for  any 
onginal  loan,  advance,  or  payment  made  upon  the  security  of  such 
goods  and  documents,  as  also  for  any  further  or  continuing  advance 
m  respect  thereof,  and  such  contract  or  agreement  shall  be  binding 
upon  and  good  against  the  owner  of  such  goods,  and  all  other  persons 
interested  therein,  notwithstanding  the  person  claiming  such  pledge 
or  lien  may  have  had  notice  that  the  person  with  whom  such  contract 
or  agreement  is  made  is  only  an  agent  (o). 

"That  where  any  such  contract  or  agreement  for  pledge,  lien,  or 
security,  shall  be  made  in  consideration  of  the  delivery  or  transfer  to 
such  agent  of  any  other  goods  or  merchandise,  or  document  of  title  or 
negotiable  security,  upon  which  the  person  so  delivering  up  the  same 

*  had  at  tlie  time  a  valid  and  available  lien  and  security  for  or  in 


(»»)  6  East*  29,  note.  (o)  Sec.  1. 
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*  respect  of  a  previous  advance  by  virtae  of  some  contract  or  aCTeement 
made  with  such  agent,  snch  contract  and  agreement,  if  bona  fide  on 
the  part  of  the  person  with  whom  the  same  may  be  made,  snail  be 
deemed  to  be  a  contract  made  in  consideration  of  an  advance  within 
the  true  intent  and  meaning  of  this  Act,  and  shall  be  as  valid  and 
effectual,  to  all  intents  and  purposes,  and  to  the  same  extent,  as  if  the 
consideration  for  the  same  had  been  a  bond  Jide  present  advance  of 
money:  Provided  always,  that  the  lien  acquired  under  snch  last- 
mentioned  contract  or  agreement  upon  the  goods  or  documents 
deposited  in  exchan0:e  shall  not  exceed  the  value  at  the  time  of  the 
goods  and  merchandise  which,  or  the  documents  of  title  to  which,  or 
the  negotiable  security  which,  shall  be  delivered  up  and  exchanged(p\ 

^^  That  this  Act,  and  every  matter  and  thing  herein  contained,  Bmul 
be  deemed  and  construed  to  give  validity  to  sudi  contracts  and  agree- 
ments only,  and  to  protect  only  such  loans,  advances,  and  exchanges 
as  shall  be  made  bond  Jide,  and  without  notice  that  the  agent  makmg 
such  contracts  or  agreements  as  aforesaid  has  not  authority  to  make 
the  same,  or  is  acting  maid  Jide  in  respect  thereof  against  the  owner 
of  such  goods  and  merchandise,  and  nothing  herein  contained  diall  be 
construed  to  extend  to  or  protect  any  lien  or  pledge  for  or  in  respect 
of  any  antecedent  debt  owing  from  any  agent  to  any  person  with  or 
to  whom  such  lien  or  pledge  shall  be  given,  nor  to  authorize  any 
agent  entrusted  as  aforesaid  in  deviating  from  any  express  orders  or 
authority  received  from  the  owner;  but  that  for  the  purpose  and  to 
the  intent  of  protecting  all  such  bond  Jide  loans,  advances,  and 
exchanges  as  aforesaid  (thou£^  made  yrim  notice  of  such  agent  not 
being  the  owner,  bnt  without  «iy  notice  of  the  agent's  acting  without 
authority),  and  to  no  further  or  other  intent  or  piupose,  such  contract 
or  agreement  as  aforesaid  shall  be  binding  on  the  owner  and  all  other 
persons  interested  in  such  goods  (q). 

"  That  any  bill  of  lading,  India  warrant,  dock  warrant,  warehouse- 
keeper's  certificate,  warrant,  or  order  for  the  delivery  of  goods,  or 
any  other  document  used  in  the  ordinary  course  of  business  as  proof 
of  the  possession  or  control  of  goods,  or  auth<»mdng  or  purporting  to 
authorize,  either  by  endorsement  or  by  delivery,  the  possessor  of  snch 
dociunent  to  transfer  or  receive  goods  thereby  repesented,  shall  be 
deemed  and  taken  to  be  a  document  of  title  within  the  meaning  of 
this  Act ;  and  any  a^ent  entrusted  as  aforesaid,  and  possessed  of  any 
such  document  of  title,  whether  derived  immediately  from  the  owner 
of  such  goods,  or  obtained  by  reason  of  such  agent  having  been 
entrusted  with  the  possession  of  the  goods,  or  of  any  other  document 
of  title  thereto,  shall  be  deemed  ana  taken  to  have  been  entrusted 
with  the  possession  of  the  goods  represented  by  such  document  of 
title  as  aforesaid,  and  all  contracts  pledging  or  giving  a  Ken  upon 
such  document  of  title  as  aforesaid  shall  be  deemed  and  taken  to  be 
respectively  pledges  of  and  liens  upon  the  goods  to  which  the  same 
relates ;  and  such  agent  shall  be  deemed  to  be  possessed  of  such  goods 
'*'or  documents,  whether  the  same  shall  be  in  his  actual  custody,  or 

0>)  8eo.  2.  (q)  Sec  8. 
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*  shall  be  held  by  any  other  person  subject  to  his  control^  or  for  him, 
or  on  his  behalf;  luid  where  taiy  loan  or  advance  shall  be  bond  fide 
made  to  any  agent  entrusted  with  and  in  possession  of  any  such 
goods  or  documents  of  title  as  aforesaid,  on  the  faith  of  any  contract 
or  agreement  in  writing  to  consign,  deposit,  transfer,  or  deliyer  such 
documents  of  title  as  aforesaid,  and  sucn  goods  or  documents  of  title 
shall  actually  be  received  by  the  person  making  such  loan  or  advance, 
without  notice  that  such  agent  was  not  auuorized  to  make  such 
pledge  or  security,  every  such  loan  or  advance  shall  be  deemed  and 
taken  to  be  a  loan  or  advance  on  the  security  of  such  goods  or  docu- 
ments of  title  within  the  meaning  of  this  Act,  though  such  goods  or 
documents  of  title  shall  not  actually  be  received  by  we  person  making 
such  loan  or  advance  till  the  period  subsequent  thereto;  and  any 
contract  or  agreement,  whether  made  direct  with  such  agent  as  afore- 
said, or  with  any  clerk  or  other  person  on  his  behalf,  shafl  be  deemed, 
a  contract  or  agreement  with  such  agent;  and  any  payment  made, 
whether  by  money  or  bills  of  exchange,  or  negotiable  security,  shall 
be  deemed  and  taken  to  be  an  advance  within  the  meaning  of  this 
Act ;  and  an  agent  in  possession  as  aforesaid  of  such  goods  or  docu- 
ments shall  be  taken,  for  the  purposes  of  this  Act,  to  have  been 
entrusted  therewith  by  the  owner  thereof,  unless  the  contrary  can  be 
shown  in  evidence  {r). 

**  That  nothing  nerein  contained  shall  lessen,  vary,  alter,  or  affect 
the  civil  responsibility  of  an  agent  for  any  breach  of  duty  or  contract, 
or  non-ftdfilment  of  his  orders  or  authority,  in  respect  of  any  such 
contract,  agreement,  or  pledge  as  aforesaid  (s). 

**That  if  any  agent  entrusted  as  aforesaid  shall,  contrary  to  or 
without  the  authority  of  his  principal  in  that  behalf,  for  his  own  benefit 
and  in  violation  of  good  fSdth,  make  any  consignment,  deposit,  transfer, 
or  delivery  of  any  goods  or  documents  of  title  so  entrusted  to  him  as 
aforesaid,  as  and  by  way  of  a  pledge,  lien,  or  security ;  or  shall,  con- 
trary to  or  without  such  authonty,  ror  his  own  benefit  and  in  violation 
of  good  faith,  accept  any  advance  on  the  faith  of  any  contract  or  agree- 
ment to  consign,  deposit,  transfer,  or  deliver  such  goods  or  documents 
of  title  as  aforesaid ;  every  such  agent  shall  be  deemed  guilty  of  a 
misdemeanor,  and  being  convicted  thereof,  shall  be  sentenced  to  trans- 
portation for  any  term  not  exceeding  fourteen  years,  nor  less  than 
seven  years,  or  to  suffer  such  other  punishment  by  fine  or  imprison- 
ment, or  by  both,  as  the  Court  shall  award ;  and  every  dwk  or  other^ 
person  who  shall  knowingly  and  wilfully  act  and  assist  in  making  any 
such  consignment,  deposit,  transfer,  or  delivery,  or  in  accepting  or 
procuring  such  advance  as  aforesaid,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof,  shall  be  liable,  at  the  discre- 
tion of  the  Court,  to  any  of  the  punishments  which  the  Court  shall 
award,  as  hereinbefore  last-mentioned:  Provided,  nevertheless,  that 
no  such  agent  shall  be  liable  to  any  prosecution  for  consigning,  de- 
positing, transferring,  or  delivering  any  such  goods  or  documents  of 
*  title,  m  case  the  same  shall  not  be  made  a  security  for  or  subject  to 

(r)  Soc.  4u  W  Sec.  6. 
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*  the  payment  of  any  greater  sum  of  money  than  the  amount  which  at 
the  time  of  such  consi^ment,  deposit^  transfer^  or  delivery,  was  justly 
due  and  owing  to  sudi  agent  from  his  principal,  together  widi  the 
amount  of  any  bUls  of  exchange  drawn  by  or  on  account  of  such  prin- 
cipal, and  accepted  by  such  agent :  Provided  also,  that  the  conviction 
of  any  such  agent  so  convicted  as  aforesaid  shall  not  be  received  in 
evidence  in  any  action  at  law  or  suit  in  equity  against  him,  and  no 
agent  entrusted  as  aforesaid  shall  be  liable  to  be  convicted  by  any 
evidence  whatsoever  in  respect  of  any  act  done  by  him,  if  he  shall,  at 
any  time  previously  to  his  being  incucted  for  sucii  offence,  have  dis- 
closed sucn  act,  on  oath,  in  consequence  of  any  compulsory  process  of 
any  Court  of  Law  or  Equity  in  any  action,  suit,  or  proceeding,  which 
shall  have  been  bond  Jide  instituted  by  any  party  aggrieved,  or  if  he 
shall  have  disclosed  the  same  in  any  examination  ordeposition  before 
any  commissioner  of  bankrupt  (i). 

"  That  nothing  herein  contained  shall  prevent  such  owner  as  afore- 
said from  having  the  right  to  redeem  such  goods  or  documents  of  title 
pledged  as  aforesaid,  at  any  time  before  such  goods  shall  have  be«i 
sold,  upon  repayment  of  the  amount  of  the  lien  thereon,  or  restora- 
tion of  the  securities  in  respect  of  which  such  lien  may  exist,  and  upon 
payment  or  satisfaction  to  such  agent,  if  by  him  required,  of  any  sum 
of  money  for  or  in  respect  of  which  such  agent  would  by  law  be 
entitled  to  retain  the  same  goods  or  documents,  or  any  of  them,  by 
way  of  lien  as  against  such  owner,  or  to  prevent  the  said  owner  from 
recovering  of  and  from  such  person  with  whom  any  such  goods  or 
documents  may  have  been  pledged,  or  who  shall  have  any  such  lien 
thereon  as  aforesaid,  any  balance  or  sum  of  money  remaining  in  his 
hands  as  the  produce  of  the  sale  of  such  goods,  after  deducting  the 
amount  of  the  lien  of  such  person  under  such  contract  or  agreement 
as  aforesaid :  Provided  always,  that  in  case  of  the  bankruptcy  of  any 
such  agent  the  owner  of  the  goods  which  shall  have  been  so  redeemed 
by  such  owner  as  afoi*esaid  shall,  in  respect  of  the  sum  paid  by  him  on 
account  of  such  agent  for  such  redemption,  be  held  to  have  paid  such 
sum  for  the  use  of  such  agent  before  his  bankruptcy,  or  in  case  the 
goods  shall  not  be  so  redeemed  the  owner  shall  be  deemed  a  creditor 
of  such  agent  for  the  value  of  the  m>ods  so  pledged  at  the  time  of  the 
pledge,  and  shall,  if  he  shall  think  fit,  be  entitled  in  either  of  such 
cases  to  prove  for  or  set  off  the  sum  so  paid,  or  the  value  of  such 

*  goods,  as  the  case  may  be  "(ti). 

(0  Sec.  6.  («)  Sec.  7. 


CHAP.  xn«] 


DissoIuHon  of  Contracts, 


425 


CHAPTER  XIL 

OF   THE    DISSOLUTION    OF   CONTILLCTS    FOB  THE  CAHBIAQE  OF  GOODS 

IN  MERCHANT  SHIPS;   AND  HEKEIN, 

CSt.)  I.  Of  DUsoluHon  by  Mutual  Consent 

2.  Ji^  eveni*  rendering  the  performance  of  the  Contract  illegal; — of  War  and 

JSmbargoee, 
8.  Of  Blockade  of  the  Port  of  Departure. 
4u  Of  Blockade  of  ike  BoH  of  Deetimaiion. 
5.  Becent  Decieione. 

Having  thus  considered  the  several  species  of  contract  made  for 
the  carriage  of  goods  in  merchant  ships^  and  the  vai*ious  duties  arising 
therefrom,  I  proceed  in  the  last  place  to  the  examination  of  the  modes 
by  which  contracts  of  this  nature  may  be  dissolved*  And  these  are, 
either  the  voluntary  act  of  the  contracting  parties,  or  some  extrinsic 
matter  happening  after  the  making  of  the  contract  and  before  its 
completion. 

1.  It  is  a  general  rule  that  whatever  derives  its  force  and  validity 
from  the  consent  of  parties,  may  by  tlie  mutual  consent  of  the  same 
parties  be  rendered  null  and  invalid.  There  is,  indeed,  a  technical 
rule  of  the  law  of  England,  which  requires  the  discharge  of  a  person 
from  a  contract  to  be  made  by  an  instrument  of  as  high  a  nature  as 
the  original  instrument  of  contract ;  and  this  rule  is  applicable  to  the 
contract  of  affreightment  by  charter-parter  under  seal :  but  in  case  of 
a  discharge  by  mutual  consent  not  expressed  in  this  formal  manner, 
the  rule  would  at  the  utmost  have  no  other  effect  than  to  render  it 
necessary  for  the  party  to  apply  to  a  Court  of  Equitv.  In  all  such 
cases,  however,  prudence  requu*es  that  the  deed  should  be  cancelled 
and  delivered  up. 

But  a  merchant,  who  has  laden  goods,  cannot  insist  upon  having 
them  re-landed  and  delivered  to  him  without  paying  the  freight  that 
might  become  due  for  the  carriage  of  them,  and  indemnifying  the  master 
against  the  consequences  of  any  bill  of  lading  signed  by  him  (a). 


*  (a)  2  Eq.  Ca.  Ab.  p.  98,  Anon.  Thompson 
V.  Trail,  2  Corr.  &  P.  834;  ante,  p.  216;  and 
Tindall  v,  Taylor,  4  E.  &  6.  219.  **  We 
entirely  agree,"  said  Lord  Campbell  (de- 
livering jadgpnent  in  this  latter  case,  and 
adveriang  to  this  passage),  "  in  the  Uiw  laid 
down  W  Lord  Tenterden  in  his  treatise, 
and  in  Tliompson  v.  Trail,  when  applied  to 
a  general  ship.  By  the  usage  of  trade,  tlie 
merchant,  if  he  re-demands  the  ffoods  in  a 
reasonable  time  before  the  ship  saSs,  is  enti- 
tled to  hare  them  delivered  to  him  on  pay- 
ing the  freight  that  might  become  due  for 


the  carriage  of  them,  and  on  indemnifying  the 
master  against  the  consignees  of  any  biBs  of 
lading  he  may  have  signed  for  them ;  but 
these  arc  conditions  to  be  performed  before 
the  original  contract  can  be  affected  by  the 
demand  of  the  goods.  It  would  be  most 
unjust  to  the  owners  and  master  of  the 
Bhip  if  we  were  to  hold  that  upon  a  simple 
demand,  at  any  time,  the  goods  mnst  be 
delivered  back  in  the  port  of  outfit." — By 
the  Code  de  Commerce,  in  such  a  case,  art. 
291,  the  merchant  is  enabled  to  reclaim  his 
goods  on  payment  of  half  of  the  freight  to 
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Indeed,  a  master  who  has  signed  bills  of  lading  cannot  with  prudence 
deliver  back  the  goods  without  having  all-  the  parts  of  the  bill  of 
lading  delivered  up  to  him ;  for  if  any  one  part  has  been  transmitted  to 
a  third  person,  such  third  person  may  have  acquired  an  interest  in  the 
goods. 

2.  Another  general  rule  of  law  furnish^  a  dissolution  of  these  con- 
tracts by  matter  extrinsic.  If  an  agreement  be  made  to  do  an  act 
lawful  at  the  time  of  such  agreement,  but  afterwards,  and  before  the 
performance  of  the  act,  the  performance  be  rendered  unlawfiil  by  the 
government  of  the  country,  the  agreement  is  absolutely  dissolved  (6). 
&,  therefore,  before  the  commencement  of  a  voyage,  war  or  hostilities 
should  take  place  between  the  state  to  which  the  ship  or  cargo  belongs, 
and  that  to  which'  they  are  destined,  or  commerce  between  them  be 
"f-  wholly  prohibited,  the  contract  for  conveyance  is  at  an  end  (c),  the 
merchant  must  unlade  his  goods,  and  the  owners  find  another  employ- 


*  become  due  upon  them ;  the  expense  of 
loading  and  nnloading  them,  of  nnloading 
such  other  goods  as  are  displaced  on  account 
of  their  rcJmoval,  and  of  the  dehiy  which  it 
occasions.  If  the  ship  be  not  a  general  ship, 
bat  chartered  in  whole  or  in  part  to  carry 
the  merchant's  goods,  and  sail  at  a  fixed 
time,  he  cannot  withdraw  them  without 
paying  the  whole  iVeight.  "  La  difTi^nce," 
says  Rogron, "  vient  de  ce  que  dans  l'a&dte< 
ment  pur  et  simple  les  engagements  sont 
fidts  de  part  et  d'autre  sans  aucune  restric- 
tion, le  capitaine  a  flx6  son  depart  pour  td 
jour  et  a  du  compter  sur  oe  jour.  Au  oon- 
traire  dans  ranrotement  a  cueillctte  les 
engagements  du  capitaine  ne  sont  que  con- 
diuonnels ;  U  n'a  pas  fix6  nn  Jour  pour  son 
depart,  mais  seulement  T^poque  ou  son 
chargement  sera  complet.  Si  Tafir^teur 
lui  retire  ses  marchandises  il  en  sera  quitte 

Sour  attendre  nn  pea  plus  long  temps  afia 
e  completer  ce  chargement ;  d'ailleurs  on 
a  youlu  offrir  au  chargeur  une  espk^  de 
compensation  de  ce  que  dans  cet  affi^temetit 
le  capitaine  a  le  droit  de  rompre  le  voyage 
si  son  chargement  est  incomplet." 

(b)    Potts  «.  Bell,    8  Term  Rep.  548. 
In  the  case  of  Evans  v.  Hutton,  6  Jurist, 
1042.    In  an  action  for  a  breach  of  contract, 
it  appeared  that  the  defendant  undertook  to 
convey  the  plaintifiTs  goods  from  Liverpool 
and  to  land  them  at  Canton.    On  arriving 
there,  the  British  superintendent  of  trade, 
acting  under  the  orders  of  the  government 
in  E^land,  prohibited  the  defendant  from 
landing  the  goods,  and  a  loss  ensued.    The 
defendant  pleaded  that  he  was  prevented 
from  performance  by  the  officers  of  our  Lady 
the  Qneen,  duly  authorized  on  that  beh^f^ 
and  exercising  powers  of  government,  &c. 
The  officers  were  appointed  by  3  &•«  Wm.4, 
c.  93,  s.  5,  and  acted  under  the  orders  of  the 
Queen  in  Council,  as  authorized  bv  section  6. 
"nie  Court  of  Common  Fleas  held  the  pl^ 
bad,  becaose  it  did  not  set  oat  the  orders 
under  which  the  superintendent  of  British 


trade  at  Canton  acted,  nor  did  it  set  oat 
that  the  performance  of  the  contract  had 
been  prevented  by  any  acknowledged  pre- 
rogative of  the  Crown." 

(o)  French  Ordin.  liv.  8,  tit.  1,  des  Charte- 
parties,  art.  7;  Code  de  Ck>m.  art.  276.    In 
respect  to  the  question,  who  are  to  be  con- 
sidered enemies  or  not,  the  general  principle 
is,  that  every  person  is  to  be  considered  as 
belonffing  to  that  country  where  he  has  his 
domicile,  whatever  may  be  his  native  or 
adopted  country.     Story  on  Prize  Courts, 
p.  59.    The  Yigikntia,  1  Bob.  L    The  fin- 
draught,  1  Rob.  19.    The  Sarah  Christina. 
1  Rob.  287.    The  Indian  Chief,  8  Rob.  23. 
ThePreridentj  5  Rob.  277.   The  Neptunns, 
6  Rob.  413.    McConnel  v.  Hector,  8  Bos. 
&  PulL  113.    Bynk.  Q.  J.  Priv.  ch.  8.  If  a 
person  goes    into    a   belligerent    country 
originally  for  temporary  purposes,  he  will 
not  preserve  his  neutral  character  if  he  re- 
main there  several  years,  paying  taxes,  &c. 
The  Harmony,  2  Rob.  322.    The  Embden, 
1  Rob.  17.    And  a  neutral   consul  resident 
and  trading  in  a  beUigerent  country  is,  as 
to  his  mercantile  character,  deemed  a  bdli- 
gerent  of  that  country.    The  Indian  Chief, 
8  Rob.  22 ;  the  Josepnine,  4  Rob.  25.    And 
the   same  rule  applies   to  the  subject  of 
one    belligerent  country   resident   in   the 
country  of  its    enemy,    and    carrying   on 
trade  there.    The  Otto,  3  Rob.  38;  8  Bos. 
&  Pull.  118.     But  the   native  character 
easily  reverts,  as  by  a  party  putting  himself 
in  iti$iere,  to  return  to  his  native  country, 
animo  revertendi.    The  Indian  Chief,  8  Itob. 
22.    La  Virginie,  5  Rob.  98.    It  is  a  ftmda- 
mental  principle  of  prize  law  that  all  trade 
with  the  enemy  is  prohibited  to  all  per- 
sons, whether  natives,  naturalized  dtizeos, 
orforeigners  domiciled  in  the  country,  during 
the  time  of  their  residence,  under  the  penalty 
of  confiscation.    Story  on  Prize,  p.  69.   The 
Tigilantia,  1  Rob.  1, 14.    The  Harp,  1  Rob. 
198.    Potts  0.  Bell,  8  Term  Rep.  54a* 
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ment  for  their  ship.  And  probably  the  same  principles  would  apply 
to  the  same  events  happening  after  the  commencement  and  before  the 
completion  of  the  Toyage,  Sthongh  a  different  rule  is  laid  down  in 
this  case  by  the  Frenm  ordinance  ((2 ),  as  I  have  before  observed. 
But  if  war  or  hostilities  break  out  between  the  place^  to  which  the 
ship  or  carffo  belon^^  and  any  other  nation,  to  which  they  are  not 
destined :  although  tne  performance  of  the  contract  is  thereby  rendered 
more  hazardous,  yet  is  not  the  contract  itself  dissolved,  and  each  of  w 
the  parties  must  submit  to  the  extraordinary  peril,  unless  they  mutually 
agree  to  abandon  the  adventure. 

So,  if  the  government  of  the  country,  to  which  the  ship  and  cargo 
belong,  should  prohibit  the  exportation  of  the  particular  commodities 
that  compose  the  cargo,  or  by  the  terms  of  the  contract  are  destined  to 
compose  it  (as  is  sometimes  done  by  all  states  with  regard  to  pro- 
visions in  a  time  of  scarcity^  in  this  case  also  it  seems  that  the  law  of 
the  country  would  give  no  aamages  to  the  owner  against  the  merchant 
who  had  been  thus  compelled  dv  the  law  of  the  same  country  to 
abandon  his  engagement  {e\  but  the  contract  would  be  dissolved  on 
botii  sides.  On  the  other  hand,  if  a  merchant  hire  a  ship  to  go  to  a 
foreign  port,  and  covenant  to  Aimish  a  lading  there,  a  prohibition  by 
the  government  of  that  country  to  export  the  intended  articles,  neither 
dissolves  the  contract,  nor  excuses  a  non-performance  of  it  (/) ;  for  the 
laws  of  one  nation  do  not  give  effect  to  the  positive  institutions  of 
another  inconsistent  with  its  own ;  and  the  different  interests  of  nations 
sometimes  render  an  act  meritorious  in  one,  which  is  prohibited  by 
another  in  alliance  with  it,  if  the  act  be  not  contrary  to  the  general 
law  of  nations,  or  to  existing  treaties ;  and  the  common  exception  of 
the  restraint  of  princes  and  rulers  applies  only  to  the  case  of  the 
master  (a).  But  in  such  a  case,  or  it  the  default  be  owing  to  the 
personaJneglect  or  inability  of  ithe  freighter,  and  not  to  any  general 
cause,  the  master,  upon  his  arrival  at  the  port  of  lading,  should  obtain 
another  cargo,  if  possible,  from  other  persons,  and  not  sullenly  hoist 
sail  and  depart,  in  order  to  charge  the  merchant  with  the  whcJe  nreight. 
And  if  upon  the  ship's  arrival  he  is  informed  that  the  merchant  is  un- 
able to  fimiish  the  lading,  he  cannot,  by  waiting  the  time  appointed  in 
the  charter-party,  charge  the  n\erchant  with  tne  demurrage  (A).  It 
has  also  been  held,  that  a  contract  was  not  dissolved,  nor  a  merchant 
excused,  for  the  non-performance  of  his  covenant,  by  a  prohibition  of 
intercourse  on  account  of  an  infectious  disease  (t). 

But  although  contracts  of  this  nature  are  dissolved  by  the  breaking 
Out  of  war  or  hostilities  in  the  manner  before  mentioned,  of  which  no 
person  can  foresee  the  termination ;  yet  they  are  not  dissolved  by  an 


{d)  liv.  3,  tit.  8,  Fret,  art.  15.     See  be-  note  (a),  and  see  Sjoerds  v,  Ltiacombe,  16 

fore,  part  4^  chap.  9,  sec  5,  and  the  Code  de  East,  201 . 
Com.  art.  ^9.  (g)  Blight  and  Others  v,  Rige,  and  see 

(e)  By  Lord  Ellenborough,  in  Barker  v,  also  as  to  this  point,  Tonteng  and  Another 

Hodgson,  3  M.  &  S.  267.  ».  Hubbard,  8  Bos.  &  Pnll.  298. 

(/)  Blight  and  Others  r.  Page,  Otiildhall  (A)  Blight  and  Others  v.  Page. 

Sitt.  after  Mich.  Term,  1801,  before  Lord  (•)  Barker  v.  Hodgson,  8  M.  &  S.  267. 

Kenyon,  Ch.  J.,  cited  3  Bos.  &  Poll  296, 
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embargo,  or  temporary  restraint  of  their  performance  imposed  by  the 
government  of  the  country  in  whose  ports  the  vessel  may  happen  to  be, 
as  a  measure  of  political  caution  in  time  of  war,  or  upon  the  expectati<m 
of  it,  either  in  the  lading  port,  or  in  a  place  at  which  the  ship  may  have 
touched  in  the  course  of  her  voyage  {k).  This  subject  has  received  a 
judicial  termination  in  the  law  of  England.  The  case  (/)  was  as 
follows : — Hadley,  the  plaintiff,  brought  an  action  against  Clarke  and 
Othersy  owners  of  the  ship  Pomonay  for  not  carrying  to  Leghorn  goods 
put  on  board  the  Pomona  at  Liverpool^  to  be  conveyed  to  Legham» 
the  danger  of  the  seas  only  exceptea.  The  plaintiff  had  paid  297^  18*, 
for  insurance  of  the  goods  for  ihe  voyage.  The  ship  sailed  from 
lAverpooly  and  in  pursuance  of  permission  given  for  that  purpose,  put 
into  Falmouth  on  the  30th  o(  Juney  1796,  to  wait  for  convoy.  While 
she  waited  there  for  that  purpose,  an  embargo  was,  by  oraer  of  the 
King  in  council,  dated  27th  o{  Jtiljjy  1796,  laid  on  all  ships  bound  to 
Leghomy  being  one  of  the  ports  in  tne  territories  of  the  Grand  Duke 
of  Tuscany y  men  in  the  possession  of  the  French.  This  embargo  was 
directed  to  continue  until  further  order  of  the  board  of  Privy  Council. 
On  the  23rd  of  August  following  another  order  of  council  issued^ 
allowing  vessels  in  the  situation  of  the  Pomona  to  return  to  their  ports 
of  lading,  and  land  and  warehouse  their  cargoes  there  under  certain 
regulations.  In  the  month  of  Augusty  1798,  and  not  before,  the 
Pomona  left  Falmouthy  without  the  consent  of  the  plaintiff,  and  returned 
to  Liverpooly  where  after  some  dispute  the  plaintiff  received  the  goods 
without  prejudice  to  the  question,  whether  under  the  circumstances 
the  defendants  were  excused  for  the  non-performance  of  their  contract. 
On  the  24th  of  Octobery  1798,  the  embargo  was  taken  off.  At  the 
trial  of  the  cause  tlie  plaintiff  obtained  the  verdict  of  a  jury  for  the 
amount  of  the  charges  of  insurance.  The  right  of  theplaintiff  to  recover 
was  afterwards  solemnly  discussed  in  the  Court  of  lung's  Bench ;  and 
the  Court  was  of  opinion  that  the  embargo  did  not  dissolve  the  con- 
tract, being  only  a  temporary  restraint,  and  that  the  plaintiff  had  a 
right  to  recover.  Before  the  commencement  of  the  transaction  bfetween 
the  parties,  all  intercourse  with  countries  under  the  government  of  the 
French,  during  the  then  existence  of  hostilities  between  France  and 
this  country,  had  been  prohibited  by  Act  of  Pai*Iiament  (m);  but  this 
prohibition  was  also  held  to  be  only  temporary  with  respect  toLeghom, 
and  consequently  not  to  alter  the  case. 

In  the  case  of  an  embargo,  the  French  ordinance  expressly  autho* 
rizes  the  merchant  to  unlaoe  the  goods  at  his  own  expense,  if  he  thinks 
fit,  upon  condition  to  relade  them  or  indemnify  the  master  (n);  and 
Valin  (o)  and  Pothier  (p)  declare  it  to  be  their  opinion,  that  if  the 
goods  are  of  such  a  sort  that  they  will  not  keep  during  tlie  period  of 
tne  embargo,  and  cannot  at  its  expiration  be  readily  replaced  by  others 


(k)  French  Ordin.  liv.  3,    tit.   1 ;    Dea  (m)  33  Geo.  3,  c.  27,  s.  3. 

Cliarte-pirties,  art.  8,  aiid  t»oe  liv.  8,  tit.  3,  («)  Liv.  3,  tit.  1,  Cliarte-parties,  art.  9. 

Fret,  art.  16 ;  Pothier,  Charte-partie,  num.  (o)  Tom.  1,  p.  628. 

100.  (p)  Charte-partie,  num.  102. 

(0  Hadley  ».  Clarke,  8  Term  Rep.  K.  B.  259. 
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of  the  like  kind,  the  embargo  will  put  an  end  to  the  contract  Li  such 
a  case,  whatever  the  rule  of  law  may  be,  the  interest  of  all  parties  will 
in  general  induce  them  to  annul  the  contract  upon  reasonable  terms. 

But  in  the  case  of  an  embargo  imposed  by  the  government  of  the 
country  of  which  the  merchant  is  a  subject,  in  the  nature  of  reprisals 
and  partial  hostility  against  the  country  to  which  the  ship  belongs, 
the  merchant  may  put  an  end  to  the  contract,  if  the  object  of  die 
voyage  is  likely  to  ba  defeated  by  the  delay.  Thus  in  the  case  of  a 
Swedish  ship,  chartered  by  a  British  merchant  to  go  from  London  to 
St  MichaeVs  for  a  cargo  of  finiit,  which,  having  sailed  on  the  vovage, 
was  driven  back  by  contrary  winds  and  forced  into  Ramsgate  haroour, 
and  there  stopped,  on  the  15th  of  January y  1801,  by  the  embargo 
imposed  by  the  British  government  on  all  Swedish  vessels;  upon 
which  the  merchant  applied  to  the  captain  to  give  back  his  letters  of 
advice,  who  declined  to  do  so,  and  who,  soon  after  the  embargo  was 
taken  off,  which  happened  in  the  following  June,  offered  to  proceed  on 
the  voyage,  but  was  directed  by  the  merchant  not  to  do  so,  because 
the  season  for  shipping  fruit  was  then  passed :  the  Court  of  Common 
Pleas  held  that  the  master  could  not  maintain  an  action  against  the 
merchant  for  the  non-performance  of  the  contract  (q).  For  otherwise 
a  British  subject  would  sustain  the  evils  that  the  government  of  his 
country  intended  to  inflict  on  foreigners;  which  is  contrary  to  the 
principle  now  established  in  the  law  of  insurance,  viz.,  that  the  insurer 
is  not  answerable  for  a  loss  happening  to  an  enemy  by  British  capture 
in  a  course  of  hostilities,  whether  existing  at  the  time  of  insurance,  or 
taking  place  afterwards  (r). 

In  the  case  of  another  Swedish  vessel  stopped  under  the  same  em- 
bargo, with  a  British  cargo  of  fish  on  board,  the  cargo  was  taken  out 
and  restored ;  and  upon  the  restoration  of  the  ship  the  learned  Judge 
of  tlie  Court  of  Admiralty  held  the  merchant  not  to  be  liable  to  the 
freight,  as  I  have  mentioned  before  (s). 

3.  *  The  effect  upon  subsisting  contracts,  of  blockade  of  the  port  of 
departure,  does  not  appear  to  have  been  directly  decided  in  our  Courts; 
but  after  much  discussion  in  the  Courts  of  America,  it  has  been  con- 
sidered, on  the  principles  established  in  the  cases  above  cited,  not  to 
dissolve  a  contract  of  aflreightment,  but  merely  to  operate  as  a  tem- 
porarv  suspension  of  its  pei'formance. 

"  This,"  says  Chancellor  Kent  (t),  "  was  the  decision  in  the  case  of 
Palmer  v.  Lorillard  (m),  by  the  Court  of  Errors,  of  New  York,  in 
which  the  doctrine  was  extensively  examined ;  and  it  was  shown  by 
a  reference  to  the  foreign  ordinances  and  the  soundest  classical  writers 
*  on  maritime  law  (/c),  that  the  master,  in  the  case  of  such  an  invincible 


(q)  Toutcng  and  Another  v.  Hubbard, 
3  Bos.  &  PuU.  291. 

(r)  Furtado  v.  Rodgers,  3  Boe.  &  Pull. 
191,  and  Keilner  v,  Le  Mesurier.  Oamba 
V.  Mesurier,  and  Bi-aiidon  v,  Curlii^,  all 
three  decided  in  the  Court  of  King^s  Bench 
in  Mich.  Term,  1803,  and  report^  4  East, 
396,  407,  410. 

(»)  The   Isabella    Jacohina,    Sovcrgrcn, 


4  Rob.  Ad.  Rep.  77. 

{t)  Commentaries,  Edinburgh  edit.  p.  216. 

ht)  16  Johns.  Rep.  348. 

(ar)  Ordin.  de  la  Mar,  Hv.  3,  tit.  3,  Fret, 
art.  15,  and  Charte-partic,  art.  8;  Valin, 
p.  1 ;  Pothier,  Charte-partie,  nums.  69, 100, 
101 ;  Laws  of  Oleron,  art.  4 ;  Consolat.  par 
Boucher,  chap.  80,  82,  84;  Roccus,  de  Nav. 
p.  54;  Jacobson's  Sea  Laws,  by  Fr^. 
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♦  obstacle  of  a  temporary  nature  to  the  Drosecution  of  the  voya^,  is 
entitled  to  wait  for  the  removal  of  it,  so  tiiat  he  may  earn  his  freight, 
unless  the  cargo  consbts  of  perishable  articles  which  cannot  endure 
the  delay.  He  stands  upon  a  principle  of  equity  which  pervades  the 
maritime  law  of  Europe,  if  he  refuses  to  surrender  the  cargo  to  the 
shipper  without  some  equitable  allowance  in  the  shape  of  might  for 
his  intermediate  service, 

Jud^  Story,  however,  says,  that  the  question  whether  the  master 
is  entiUed  to  retain  the  cargo  until  a  compensation  in  lieu  of  freight  be 
made  to  him,  or  be  left  to  his  remedy  against  the  merchant  by  an 
action  on  the  case,  is  still  open  to  discussion. 

When  a  blockade  has  been  publicly  notified  to  the  government  of  a 
country,  parties  in  that  country  entering  into  contracts  after  such 
notification  must  be  taken  to  hiave  knowledge  of  its  existence  (y^; 
and  although  such  a  notification  does  not,  propria  vigors,  bind  tne 
subjects  of  any  state  but  that  to  which  it  is  addressed,  yet  in  a 
reasonable  time  it  will  affect  neighbouring  states  with  knowledge  as  a 
reasonable  ground  of  evidence  (^r).  Accordingly,  where  a  vessel 
belonging  to  Bremen  was  captured  on  her  voyage  outward  finmi 
Amsterdam,  then  in  a  state  of  blockade,  and  it  was  pleaded  in  her 
behalf  that  the  blockade  existed  de  facto  only,  and  that  no  notification 
of  it  had  been  made  to  the  Sanse  Tovms,  Lord  StoweU  condemned 
the  ship,  and  said,  '^  At  Amsterdam  it  must  have  been  a  subject  of 
general  notoriety  that  the  port  was  legally  considered,  by  the  English, 
m  a  state  of  blockade;  and  it  is  impossible  that  it  should  not  nave 
come  to  the  knowledge  of  this  Bremen  man.  It  is  not  to  be  said  by 
any  person,  ^  although  I  know  a  blockade  exists,  yet  because  it  has 
not  been  notified  to  my  Court  I  will  take  out  a  cargo.'  If  it  was 
known  to  every  Dane  and  Swede,  it  is  impossible  that  it  should  not 
be  known  to  this  man.  It  is  not  more  likely  to  have  been  unknown 
to  this  vessel,  from  the  circumstance  of  its  bemg  a  Bremen  ship,  when 
we  consider  the  particular  relation  which  Bremen  bears  to  the 
sovereign  of  this  country." 

The  general  rule  is,  that  by  egress  a  blockade  may  be  broken 
without  proof  of  notice ;  those  within  a  blockaded  port  are  presumed 
to  be  necessarily  apprised  of  the  fact,  but  persons  entering  a  place 
under  blockade  de  facto  only,  are  entitled  to  warning,  although  not 
excused  (a),  if  affected  with  knowledge  of  the  fact  Vessels  which 
have  ^one  into  a  blockaded  port  before  the  blockade,  may  be  at  liberty 
to  retire,  but  not  to  carry  out  a  cargo  unless  one  carried  in  by  them 
before  the  blockade,  for  the  object  of  the  blockade  is  to  cut  off  all 
communication  of  commerce  with  the  blockaded  port     A  ship  coming 

*  out  of  it,  is  in  the  first  instance  liable  to  seizure,  and  the  claimant  to 


(y)  Medeiros  v.  HOI,  8  Bing.  Rgp.  231.  Wflliam    Oke    Manning,   Esq."     (Sweet, 

Kaylor  ».  Taylor,  9  B.  &  C.  718.    Harriett  Chancery  Lane.)^ 

t».  Wise,  9  B.  &  C.  712.     *  The  doctrine  of  («)  The  Adelaide,  2  Rob.  Ad.  Kep.  lU. 

blockade,  as  a  branch  of  the  Law  of  Nations,  The  Tutela,  Reinbrock,  6  Rob.  Ad.  Rep.  177. 

will  be  found  very  ablv  discossed  in  an  im-  (a)  The  Vrouw  Jndith,  1  Rob.  160.   The 

pretending  but  excellent   wop^  entitled,  Tutela,  6  Bob.  177.    The  Juffiouw  Maiia» 

*'  Commentariei  on  the  Law  of  iHations,  by  8  Rob.  147. 


CBAF.  xn.]  VUsolution  of  Contracts.  431 

*  obtain  release,  muat  give  veiy  satisfactory  proof  of  the  innocencj  of 
his  iotentioD  (b), 

A  ship  originally  neatral,  upon  which  no  suspicion  of  enemy's 
property  can  arise,  may  be  transferred  by  one  neutral  to  another  in  a 
blockaded  port(c),  but  it  is  otherwise  with  a  ship  which  was  the 
property  of  the  enemy  at  the  commencement  of  the  war ;  and  that  fact, 
without  clear  proof  of  the  contra^,  will  be  presumed  against  a  ship 
comiiie  out  of  a  port  under  blockade  (d). 

,4.  With  respect  to  blockade  of  the  port  of  destination,  it  has  been 
decided  by  the  Supreme  Court  of  New  York,  that  it  operates  a  com- 
plete dissolution  of  the  contract  (e).  That  decision  proceeded  on  the 
oroad  ground,  that  what  has  become  unlawful  by  the  general  law  of 
nations,  cannot  be  lawfully  done  by  the  subjects  of  any  particular 
state.  The  question-does  not  appear  to  have  directly  arisen  in  our 
Courts  of  common  law,  but  the  general  principle  has  been  acted  upon 
by  Lord  StotaeU{/),  and  was  assumed  by  the  Courts  of  Kii^s  Bench 
and  Common  Fleas  in  the  cases  which  will  be  presently  citeoT 

But  to  produc-e  this  effect  it  must  he  a  real  and  effective — not.  a 
nominal  or  relaxed  blockade  (g). 

"  A  blockade,"  said  Lord  f^tovell,  "  may  be  more  or  less  rigorous, 
either  for  the  single  purpose  of  watching  the  military  operations  of 
the  enemy  and  preventing  the  egress  of  their  fleet,  as  at  Cadiz,  or 
on  a  more  extended  scEue,  to  "    "  of  neural  vessels 

to  that  interdicted  place,  which  sperly  a  blockade, 

for  the  other  is  in  truth  no  b  ar  as  neutrals  are 

concerned.     It  is  an  undoubted  ts  to  impose  such 

a  blockade,  though  a  severe  rigl  to  be  extended  by 

construction.      It  may  operate  n  neutrals,  but  it 

is  one  to  which  by  the  law  ol  bound  to  submit. 

Being,  however,  a  right  of  a  sev<  to  be  aggravated 

by  mere  construction.     If  the  si  ^  e  spot  tokeep  up 

the  blockade  will  not  use  their  force  for  the  purpose,  it  is  impossible 
for  a  Court  of  Justice  to  say  there  was  a  blocKaoe  actually  existing  at 
the  time  so  as  to  bind  the  vessel  "(A\ 

When  a  blockading  squadron  is  driven  off  by  adverse  winds, 
neutrals  are  bound  to  presume  it  will  return,  but  not  so  if  driven  off 
by  a  superior  force  (t).  And  though  the  object  of  the  blockade  is  to 
prevent  all  commerce  witli  the  place  blockaded,  it  will  not  operate 
beyond  the  limits  within  which  the  blockading  force  has  the  means  of 
making  it  effectual.  Thus  the  blockade  of  Amsterdam  was  held  not 
to  be  violated  by  shipments  to  Embden  with  an  ulterior  destination  by 
land  to  Amsterdam,  which  the  blockading  squadron  had  no  power  of 

*  preventing  (A). 

ETbe  Frederick,  1  Bob.  66.  The  Adelude,  iUd.  111. 

The  Potsdam,  4  Rob.  Ad.  Rep.  89.  (A)  The  JuilrouwMarM.Solircodei',  3  Rob, 

The  Vigitantia.  6  Rob.  Ad.  122.    The  Ad.  Hep.  147. 

General  Hamilton,  6  Rob.  Ad.  61.  (i)  The  Hofibnng,  6  Rob.  112. 

(<)  Scott  0.  LiiTihy,  2  Johns.  Rep.  S36.  (t)  The  Stert,  6  Rob.  Ad.  Rep.  65.     The 

(f)  The  TnteU,  6  Rob.  Ad.  Rep.  177.  longe,  Ret«T,i1nd.  82.    The  Oceoo,  3  Rob. 

Ql)  The  Neptontuy  2  Bob.  Ad.  Hep.  110.  Ad.  Bsp,  297. 
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*  There  must  also,  to  render  tlie  voyage  illegal,  be  a  premeditated 
intention  to  break  the  blockade.  If  it  be  part  of  the  original  inten- 
tion to  inquire  as  to  the  continuation  of  the  blockade  at  some  port  of 
the  blockading  country,  a  vessel  may  lawfully  clear  out  for  a  block- 
aded port(Z).  And  unless  there  were  such  a  premeditated  intention 
to  violate  the  blockade,  it  is  no  defence  to  an  action  on  a  charter-party 
for  not  sailing  on  the  voyage  towards  the  port  agreed  on,  that  the  port 
was  in  a  state  of  blockade,  if  the  defendant  knew  the  fact  at  the  time 
of  entering  into  the  charter-party. 

In  the  recent  case  of  Medeiros  v.  Hill  (m),  which  was  an  action  of 
assumpsit  against  a  shipowner  for  not  proceeding  to  Terceira  pursuant 
to  charter-party,  the  defence  was,  firsts  that  at  the  time  the  charter- 
party  was  entered  into,  Terceira  was  in  a  state  of  blockade  by  the 
government  of  Portugal,  which  blockade  bad  been  notified  to  the 
English  government,  and  consequently  that  the  voyage  was  an  ille^ 
voyage ;  and,  secondly y  that  although  the  voyage  might  not  be,  stricUy 
speaking,  illegal,  the  circumstances  of  the  blockade  operated  as  an 
excuse  for  the  non-performance  of  the  contract 

Upon  these  points  Chief  Justice  Tindal,  delivering  the  judgment  of 
the  Court  of  Common  Pleas,  observed,  "  The  case  of  the  Neptunus(n\ 
which  was  cited  in  support  of  the  first  objection,  establishes  that  it  is 
illegal  to  attempt  to  enter  a  blockaded  port  in  violation  of  the  blockade, 
and  that  after  notification  of  the  blockade,  the  act  of  sailing  to  a 
blockaded  port,  with  the  intention  of  violating  the  blockade,  is  in 
itself  illegal.  But  neither  that  case  nor  any  other  that  can  be  cited 
has  laid  it  down  that  the  mere  act  of  sailing  to  a  port  which  is 
blockaded  at  the  time  the  voyage  is  commenced,  is  any  offence  against 
the  law  of  nations,  where  there  is  no  premeditated  intention  of  break*- 
ing  the  blockade,  if  it  shall  be  found  to  continue  in  force  when  the 
slup  arrives  at  the  port  Any  such  determination  would  be  destruc- 
tive, in  many  instances,  of  the  fair  commercial  speculations  of  neutral 
merchants,  to  whom  it  might  be  of  the  first  importance  to  possess  the 
opportunity  of  introducing  their  goods  into  the  port  which  had  been 
blockaded,  at  the  very  earliest  moment  after  such  blockade  had  been 
relaxed.  In  the  present  case,  there  was  no  evidence  of  any  under- 
standing between  the  contracting  parties  that  the  defendant  was  to 
break  the  blockade  of  Terceira,  in  order  to  deliver  his  outward  carga 
Indeed,  the  fact  of  the  blockade  did  not  appear  to  enter  into  the  con- 
temnlation  of  either  party  until  after  the  defendant's  son,  the  captain 
of  tlie  vessel,  had  signed  the  charter-party  for  his  father ;  and,  upon 
the  evidence,  the  blockade  had  ceased  to  be  a  real  and  effective  blockade 
long  before  itie  charter-party  was  entered  into. 

"  We  see,  therefore,  no  reason  for  holding  the  contract  to  be  void 
on  the  ground  of  illegality. 

*  "  As  to  the  second  point,  it  is  sufficient  to  say,  that  as  the  blockade 

(I)  The  Columbia,    1   Rob.    154.      The  Dalgleish  v.  Hodgson,  7  Biiig.  495. 

Shepherdess,  5  Rob.  262.    Tlie  Neptunus,  (m)  8  Ring.  Rep.  231. 

2  Rob.  Ad.  Rep.  110.    Naylor  r.  Taylor,  (»)  2  Rob.  Ad.  Rep.  110. 
9  B.  &  C.  719.    The  Rdla,  6  Rob.  364. 
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*  had  been  publicly  notified  to  the  government  of  England,  the  con- 
tracting parties  most  be  taken  to  have  entered  into  the  charter-party 
with  an  eaual  knowledge  of  its  existence;  no  difficulty^  therefore^ 
attending  tne  performance  of  th&  contract  can  be  set  up  as  an  excuse 
for  its  non-performance.  In  that  case,  the  rule  of  law  laid  down  in 
Paradine  v.  Jane(o)  applies^  viz. :  *  That  where  a  party  bv  his  own 
contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make 
it  good,  if  he  may,  notwithstandmg  any  accident  bv  inevitable  neces- 
sity, because  he  m^t  have  provided  against  it  by  the  contract' " 

This  judgment  is  in  conformity  with  the  opinion  delivered  by  Lord 
Stoweliy  in  the  case  of  an  American  ship  (p),  condemned  by  him  for 
an  attempted  breach  of  the  blockade  of  Jdavre.  Adverting  to  that 
opinion.  Lord  Tenterdeny  in  the  case  of  Nayhr  v.  Taylor ,  an  action 
on  a  policy  of  insurance,  expressed  himself  as  follows :  **  We  think 
there  is  no  ground  for  saying  that  this  voyage  as  insured  was  illegal 
in  its  commencement;  mdeed,  according  to  the  opinion  of  Lord 
Stowellf  in  the  case  of  the  Shepherdess,  the  vessel  might  have  sailed  to 
Buenos  Ayres,  without  contravening  the  laws  of  nations,  provided  it 
was  a  part  of  the  original  intention  to  inquire  as  to  the  continuance 
of  the  blockade  at  some  port  of  the"  blockading  country;  and  in  tliis 
case  inquiry  might  have  oeen  made  at  Monte  Video,  or  of  anv  of  the 
Brazilian  ships  met  in  the  river  PlaUy  and  the  policy  is  framea  upon  a 
doubt  whether  the  blockade  would  continue  at  the  time  of  the  ship's 
arrival  at  the  PlaUy  and  does  not  indicate  any  intention  to  break  tne 
blockade ''(^). 

But,  subject  to  the  exception  to  be  mresently  noticed,  a  neutral 
merchant  is  not  at  liberty  to  speculate  on  me  greater  or  less  probabilibr 
of  the  termination  of  the  blockade,  and  say  to  uie  master — ^^  If  you  don't 
meet  with  the  blockading  force,  enter ;  if  you  do,  take  warning,  and 
proceed  elsewhere."  The  rule  is,  that  after  knowledge  of  an  existing 
blockade,  it  is  not  lawful  to  go  to  the  very  station  of  blockade  under 
pretence  of  inqiiiry(r).  Here  in  Europe,  where  the  different  states 
have  constant  mtelligence,  and  may  be  said  to  live  as  it  were  under 
one  roof,  it  never  can  be  permitted  that  a  ship  shall  sail  with  a  know- 
ledge of  the  blockade  under  pretence  of  further  inauiry  at  the  spot 
blockaded ;  and  lingering  near  a  blockaded  port,  wnen  it  shows  an 
intention  of  entering  the  port,  is  as  much  a  breach  of  the  blockade  as 
continuing  in  the  course  to  it  after  notification  («). 

On  this  question  of  intention  {£),  a  distinction  has  been  taken  be- 
tween vessels  sailing  from  a  great  distance  to  a  blockaded  port,  and 
vessels  sailing  to  it  from  ports  in  its  vicinity.  An  American  ship, 
taken  by  the  French,  on  a  voyage  from  America  to  Amsterdam,  was 
retaken  by  the  English,  and  proceeded  against  in  the  Admiralty  for 
an  intentional  breach  of  the  blockade  of  Amsterdam. 

**I  certainly,"  said  Lord  Stowell,  **  cannot  admit  that  Americans 
*  are  to  be  exempt  fi:om  the  common  effect  of  a  notification  of  a  blockade 

(o)  Alleyn'g  Rep.  27.  (r)  The  &Me  and  Irene,  6  Bob.  76. 

(p)  The  Shephordon,  6  Bob.  Ad.  Rep.  262.  US  The  Elizabeth,  1  Edw.  196. 

S)  Naylor  v.  Taybr,  9  B.  &  C.  719.  (0  The  Betwy,  1  Bob.  Adm.  Bep.  882. 
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*  eating  in  Europe.    But  it  is  not  un&ir  to  say,  that,  lying  at  such  a 
distance,  it  is  not  unnatural  that  they  should  send  their  ships  con- 
jecturally  upon  tJie  expectation  of  finding  the  blockade  brok^i  up, 
i^er  it  fiad  existed  for  a  considerable  time.    A  veir  great  disadvantage 
indeed  would  be  imposed  upon  them  if  they  were  bqund  rigidly  by  the 
rule  which  justly  ootains  m  Uurope,  that  the  blockade  must  be  con- 
ceived to  exist,  till  the  revocation  of  it  is  actually  notified.     If  this 
rule  were  rigidly  applied,  the  effect  of  the  blockade  would  last  two 
months  longer  upon  them  than  upon  the  trading  nations  of  Europe. 
That  American  merchants  should  therefore  send  tneir  ships  upon  a  rair 
conjecture  that  the  blockade  had,  after  a  long  continuance,  terminated, 
and  for  the  purpose  of  making  fair  inquiry  whether  it  had  so  determined 
OT  not,  is,  I  think,  not  exceptionable,  though  I  certainly  agree  that 
this  inquiry  should  be  made,  not  in  the  very  mouth  of  the  river  or 
estuary,  fix>m  the  blockading  vessels,  but  in  the  ports  that  lie  in  the 
way,  and  which  can  furnish  information  without  furnishing  oppor- 
tunities of  fraud."    But  evidence  of  innocent  intentions  will  be  of  little 
avail  against  the  actual  conduct  of  the  master  whom  the  owners  have 
appointed  as  their  agent,  and  by  whose  imprudence  or  boxxA  they 
must  be  bound.   "  It  would,"  said  Lord  Stotoelly  ^*  be  the  easiest  thing  in 
the  world  to  put  on  board  instructions  perfectly  smooth  and  unob- 
jectionable ;  if  they  alone  could  be  sufficient  to  exonerate  the  owner 
from  the  penalty  attending  the  misconduct  of  the  vessel  by  imputing 
it  to  the  barratry  of  the  master,  there  would  be  an  end  to  all  means 
of  enforcing  a  blockade  "  (w). 

The  principle  of  this  distinction  has  been  expressly  recognised  {x) 
in  treaties  between  several  continental  states,  and  the  states  of  North 
and  South  American 

The  judgment  of  the  Judicial  Committee  of  tlie  Privy  Council, 
recently  pronounced  by  the  Chancellor  of  the  Duchy  <h  ComwaU 
(Mr.  JPemberton  Leigh),  in  an  appeal  from  a  sentence  of  the  Court  of 
Admiralty,  condemning  the  neutral  ship  Francisca  for  breach  of  an 
alleged  blockade  by  Admiral  Napier  of  the  port  of  Riga,  presents  a 
masterlv  exposition  of  the  law  of  nations  respecting  blockade,  and  ci 
the  rights  of  belligerents  and  neutrals,  as  affected  by  it,  in  their 
application  to  circumstances  of  extreme  nicety  and  complication. 

Conformably  as  to  the  first  of  the  following  points  with  the  opinion 
of  the  learned  Judge  of  the  Court  of  Admiralty,  it  is  there  laid  down, 

1.  That  by  the  law  of  nations,  a  belligerent  power  shall  not  concede 
to  another  belligerent,  or  take  for  itself  the  right  of  carrying  on  com- 
mercial intercourse,  prohibited  to  neutral  nations ;  and  that  no  blockade 
can  be  legitimate  which  admits  to  either  belligerent  a  freedom  of  com- 
merce denied  to  the  suljects  of  states  not  engaged  in  the  war. 

2.  That  a  blockade,  modified  as  to  inffpess  and  egress  by  the 
♦  orders  in  oooncil,  ordinances  and  ukase  of  the  belligerents  (y),  as 


(tt)  Th 
(x)  Ml 


The  Shepherdess,  5  Roh.  262.  AprU,  1854,  of  his  intenHon  to  sail  for  the 

Maiming's  Law  of  Nataons,  p.  827.  Golf  of  Finland  to  place  in  a  state  ctf  blodode 

*  ^)  In  this  case,  the  annoaaceinent  by  Sir  the  whole  of  the  Russian  portfl  in  the  Baltic^ 

C.  Napier,  in  a  letter  dated  ICeoge  Bay,  11th  and  in  the  Gnl&  of  Finland  and  Bothnia, 
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*  between  themselTeSy  fails  in  that  essential  quality  of  a  blockade^  the 
interdiction  of  trade  to  and  firom  the  place  blockaded^  on  which  done 
the  exceptioiial  illegality  at  such  place,  of  oonunercej  not  in  itself 
unlawful  between  neutrtu  and  belligerent,  depends.     . 

S.  That  even  if  a  blockade,  mocufied  to  a  Imiited  extent  as  between 
the  belligerents,  could  be  considered  valid  in  point  of  law  to  the  like 
ext^it  against  neutrals,  it  could  only  be  so  after  the  nature  of  the 
modification,  and  the  decree  of  liberty  permitted  by  it  to  the  trade  of 
neutrals,  had  been  defined  and  communicated  to  them. 

4.  That  although  notice  through  the  medium  of  general  notoriety 
of  a  blockade  de^  facto,  will  be  presumed  against  uie  master  of  an 
offending  yetsel,  it  must  be  notice  of  such  a  diaracter,  as  if  conveyed 
to  him  by  distinct  intimation  from  a  competent  authority,  would  have 
been  binding ;  and  that  where  notification  of  an  intention  only,  on  the 
part  of  the  Admiral  of  a  belligerent,  to  blockade  ports,  of  which  Riga 
was  one,  and  not  of  its  actual  blockade,  had  reached  the  place  at 
which  notice  through  the  medium  of  notoriety  was  alleged  to  have 
been  acquired^  and  such  notoriety  was  accompanied  by  reasonable 
grounds  of  doubt,  whether  a  blockade  known  to  be  relaxed  by  express 
arrangem«it  between  the  belligerent  states,  had  any  leoal  existence, 
or  [was  intttided  to  be  enforced^  or  valid  against  neutrcus, — no  such 
notioe  could  be  inferred.  This  judgment  is  in  entire  accordance  with 
the  dediions  which  are  cited  in  support  of  it       • 

"  A  blockade,"  said  Lord  SUmeUy  in  the  case  of  the  RoUa  (z),  "  is  a 
sort  of  oircumvallatiQn  drawn  round  a  place,  by  which  all  forei^ 
connexion  and  correspondence  are,  as  far  as  human  force  can  effect  it, 

*  entirely  cut  off.    It  is  intended  to  suspend  the  entire  commerce 

*  i^ipeftn,  hr  an  iinfbrhniaie  mistake,  to  have  Baltio  and  White  Sea  belbre  tbe  ISth  May, 
been  ooniiavad  bj  the  Britiih  minister  at  and  purine  their  voyage  and  return  to  anv 
Copenhaflen,  the  firitiah  consul  at  Hemel»  port  not  bloclcaded; — of  a  further  Frencn 
and  by  the  Admiral  himself,  as  equivalent  to  Ordinance  of  the  26th  of  April,  by  which 
an  actual  blockade  of  all  the  Russian  ports  instructions  were  given  to  French  cruisers 
in  those  seas.  Upon  the  promulgation,  to  allow  free  passage  to  all  Russian  yamoi^ 
therefore^  of  the  Order  in  Council  of  the  loaded  in  Runian  ports  on  French  account, 
15th  of  April,  1854,  by  which,  after  reciting  or  on  English  account,  for  English  ports  up 
a  previous  order  of  the  29th  of  March,  to  the  lotli  May;  and  of  a  Russian  ukase, 
exempting  Boarian  vesMls  in  British  ports,  issued  on  the  ground  of  the  orders  nutde  l>y 
or  on  their  voyage  to  British  porttt,  from  the  allied  powers,  by  which  six  weeks,  from 
seizure,  it  was  provided :  "  That  any  Russian  the  25th  of  April,  were  allowed  to  English 
mercluQit  vessel  which,  prior  to  the  16th  of  and  French  vesscOs  in  Russian  ports  in  the 
May,  1854,  diould  have  sailed  from  am^  port  Baltic,  for  taking  on  board  their  cargoes 
of  Russia,  utuated  either  in  or  upon  the  ajid  for  an  unobstructed  departure  for 
shore  or  coasts  of  the  Baltic  Sea,  or  of  the  foreign  ports : — the  apparent  conflict  be- 
White  Bea,  bound  fbr  any  port  or  place  in  tween  the  Admiral's  notification  of  his  in- 
ker M^ertj'i  dominions,  should  be  permitted  tention,  the  construction  put  upon  it  by  the 
to  enter  such  last-mentioned  port  or  phu^,  British  Minister  and  Consul,  and  the  letter 
and  to  discharge  her  cargo  and  afterwards  of  the  Authentic  Acts  of  the  belligerent 
to  depart 'without  molestation;  and  that  governments,  had  caused  the  greatest  un- 
any  such  YemU,  if  naet-at  sea  by  ai^  ef  h«r  certainty  to  prevail  respecting  the  aotofd 
Majesty's  sbips,  should  be  permitted  to  con-  3tate,  more  especially  as  affecting  neu- 
tinue  her  voyage  to  any  pert  not  block-  trals,  de  facto  and  de  jure,  of  the  alleged 
aded ;"— of  the  correqK)nding  Ordinance  of  blockade. 

the  French  government,  also  of  the  15th  (z)  6  Rob.  872;  and  see  the  Frederick, 

April,  by  wkidi  Rusoan  vessels  bound  for  Molke,  1  Rob.  87.    The  Betsey,  1  Rob.  98. 

any  plaoe  in  France  or  Algeria  were  to  be  The  Vrow  Judith,  1  Rob.  151.   The  Success, 

at  liberty  to  leave  any  Busaian  ports  in  the  1  Dods.  184.*^ 
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*  of  that  place,  and  a  neutral  can  no  niotre  be  permxtted  to  assist  the 
traffic  of  exportation  than  of  importation. 

"  The  notice,**  said  his  lordship,  ^decreeing  restitution  of  the 
Heinrich  and  Maria  {z),  a  neutral  ship,  ca{>tiured  ibr  an  bJIwA 
attempt  to  enter  the  port  of  Amsterdaniy  to  which  a  blockade,  notified 
by  the  officer  in  command  of  tlie  blockading  squadron  as  extending  to 
all  the  Dutch  ports,  was  d«  faeto  confined,)  "is,  in  point  of  anthonty, 
illegal.  At  the  time  when  it  was  given  t^ere  was  no  blockade  whieh 
extended  to  all  Dutch -poris.  A  declaration  of  blockade  is  a  high  act 
of  sovereignty,  and  a  commander  of  a  King's  ship  is  not  to  e&tend  it 
The  notice  is  also,  I  think,  as  illegal  in  effect  as  in  amthority. '  It 
cannot  be  said  that  such  a  notice,  uiougfa  bad  for  odier  ports,  is  good 
for  Amsterdam.  It  takes  from  the  neutral  all  power  of  Section  as  to 
what  other  port  of  Hotta/ftd  he  should  go  to,  when  he  found  the  port  of 
his  destination  under  blockade.  A  commander  of  a  ship  must  not 
reduce  a  neutral  to  this  kind  of  distress ;  «id  I  am  of  opimcm,  that  if 
the  neutral  had  contravened  the  notice,  he  would  not  have  been  sul^ect 
to  condemnation."  And  again,  in  the  case  of  the  RoUa(a)y  '^AU  that 
is  necessary  to  make  a  notification  effectual  and  valid,  is,  viat  it  shall  be 
commimicated  in  a  credible  manner ;  because,  though  one  mode  ma^ 
be  more  formal  than  another,  yet  any  communication'  which  brings  it 
to  the  knowledge  of  the  party,  in  a  way  which  cotdd  leave  no  doubt 
on  his  mind  as  to  the*  authority  of  the  informHtion)  would  be  that  whadi 
ought  to  govern  his  conduct" 

5.  The  duty  of  a  master  to  whom,  upon  his  arrival  at  the  port  of 
loadii^,  notice  is  given  by  the  merchant  of  his  inability  to  provide  a 
cargo,  has  already  been  adverted  ix>(b).  It  has  been  decided,  in 
recent  cases,  that  such  an  intimation  given  to  a  British  master  at 
Odessa^  but  not  acted  upon  by  him  until  the  breaking  out  of  war 
between  England  and  Ruma  became  known  there,  was  not  a  breach 
by  the  merchant  of  his  contract  to  Aimish  a  full  cargo,  for  which  he 
had  become  liable,  before  actual  notice  of  a  state  of  war  dissolved  the 
contract  (c). 

It  was  held  also,  in  the  first  of  the  two  last-cited  cases,  that  where  by 
the  terms  of  a  charter-party  between  BritUh  subjects  its  performance 
was  to  be  in  part  dispensed  with  in  the  event  of  war — ^the  war,  to  pro- 
duce that  effect,  must  be  a  war  which  rendered  the  performance  of  the 
contract  by  them  unlawful ;  e.  g.^  a  war  between  England  and  Russia, 
not  one  between  Russia  and  Turkey. 

Although  contracts  which  cannot  be  performed  without  being 
guiltv  of  the  unlawful  act  of  trading  with  the  Eang*s  enemies  are 
dissolved  by  the  breaking  out  of  hostilities,  it  has  in  a  late  case  been 
considered  that  a  declaration  of  war  against  a  foreign  state  does  not 
necessarily  render  unlawful  the  performance  of  a  contract  by  a  British 
subject  within  its  territory.  "  The  cargo,"  it  was  observed  by  Lord 
*  Campbell,  "which he  has  contracted  to  supply,  may  have  been  pur- 
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t)  1  Bob.  14a  (c)  Avery  v.  Bowden,  4  W.  B.  98.    B«ed 

a)  6  Bob.  372.  r,  Hoskins,  4  W.  B.  95 ;  and  see  Hedutcr 

t)  Ante,  p.  427.  r.  Delatonr,  2  E.  &  B.  578. 
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*  chased  beforehaniby  him,  or  by  the  subject  of  a  friendly  or  allied  state, 
in  either  of  which  cases  it  may  be  meritorious  to  save  it  from  the  grasp 
of  the  GD^XLj :"  and  on  these  gr(mnds,  where  a  plaintiff,  who  was  the 
master  of  a  vessel  and  the  subject  of  a  friendly  and  neutral  state,  had 
agreed  by  charter-party  with  a  British  subject  to  proceed  to  Odessa^  and 
there  load  a  cai^  of  grain  to  be  provided  by  the  factors  of  the  defendant, 
a  plea  that  before  the  ship  arrived  at  Odessa,  and  before  the  defendant 
had  provided  or  purchased  any  cargo  to  be  loaded  on  board  the  said 
ship,  war  was  declared  against  xiussia,  and  it  thereby  became  impossible 
for  him  to  perform  his  agreement  without  trading  with  the  Queen's 
enemies,  and  that  thereby  the  contract  became  and  was  wholly 
tescinded,  was  held  on  demurrer  to  be  no  answer  to  the  action  (d).  In  a 
subsequent  case,  in  which  the  plea  alleged  the  plaintiff  and  defendant 
were  British  subjects ;  that  both  of  them  had  notice  of  the  war  between 
our  Queen  and  the  Emper<H*  of  Russia^  before  the  alleged,  breach  of 
the  contract ;  that  Odessa,  the  a^eed  port  of  loading,  was  within  his 
dcnnintons;  and  that  the  defendant  could  not,  without  trading  and 
corresponding  with  the  enemy,  have  procured  nor  the  plaintiffs  have 
received  a  cargo,  the  contract  was  held  to  have  been  dissolved. 
"  Here,"  said  Lord  Campbell,  "  the  defendant,  by  the  averment  in  his 
plea,  that  he  could  not  have  loaded  the  sHip  without  trading  with  the 
^emy,  acquits  himself  of  all  blame.  If  the  captain  had  been  a 
neutral,  as  in  the  case  of  Esposito  v.  Bowden,  he  mi^ht  have  safely 
remained  and  loaded  a  cargo ;  but  being  a  British  subject,  it  was  his 
duty,  after  he  knew  of  the  declaration  of  war,  to  make  his  escape,  and 
seek  a  place  of  safety,  instead  of  lingerinjz  for  the  chance  of  obtaming  a 

*  cargo,  and  thereby  endangering  the  safety  of  the  ship  ^  {e). 

(d)  Eeposito  r.  Bowden,  3  W.  R.,  Q-  B.  p.  451.  The  Mwae  of  fiujt,  "  imposiible  or  not/* 
without  tracUng  and  corresponding  with  the  enemy,  was  afterwards  tried  before  Baron 
Piatt,  at  York,  and  evidence  given  that  duties  oreiroort  wonld  become  due  to  the  Russian 
government  on  the  shipment.  The  jury,  under  the  dureetion  of  the  learned  Judge,  found  a 
Tecdict  for  the  defondaiit. 

(e)  Beid  v.  Hoekins,  3  W.  B.,  Q.  B.  p.  491.  It  has  been  thought  better  not  to  disturb 
the  continuity  of  Lord  Tenterden*s  text  by  introducing  these  cases  in  the  second  section  of 
this  chapter,  to  wliich  they  more  appropriately  belong. 
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PART   THE   FIPTH. 


OF  THE  WAGES  OP  MERCHANT  SEAMEN;  THE  EMPLOYMENT  OF  SEAMEN 
BY  THE  MONTH  OR  FOR  THE  VOYAGE;  THE  EARNING  AND  PAY- 
MENT  OF  WAGES;  THE  LOSS  AND  FORFEITURE  OP  WAGES;  AND 
THE  MODES  OF  ENFORCING  PAYMENT  OP  THEM  BY  THE  AID  OP 
COURTS  OF  JUSTICE. 


CHAPTER  I. 

OP  THE   HIMNG  OP  SEAMEN^  AND  HEREIK, 

(8$.)  1.  Of  the  Siring  of  Seamen  ffeneraify. 

2.  OfShipe  ArtusUi^BegulatUm  reepeetimg  tKem-^  2  Oeo.  2,  c.  S6— 2  Qeo.  8, 

c.  81—31  Qeo,  8,  c.  39— oiki  87  Geo.  Z,  0.  73. 
8.  Megulatione  reepectwng  them,  74-8  Vict.  0. 112—^13  4-  U  Tiei.  o.  08—144-15 

Vict.  c.  9&—and  17  4"  18  Ttct.  c.  104. 
4.  Provieionejbr  the  protection  of  Seamen  and  the  preservation  qf  their  Health, 
6.  Verbal  agreement  for  Wagee  not  aheoluUly  void, 

6.  Seamen  not  entitled  to  increased  Bemuneration  fbr  eairaordinary  Service. 

7.  Provisions  of  17  ^  IS  Vict.,  c.  104,  for  the  licensing  by  the  Board  cf  Trade  </ 

persons  anthorixed  to  procure  Seamen  for  Merchant  Ships. 

1.  Seamen  employed  in  mercliant  ships  are  usually  hired  at  a  certain 
sum,  either  by  the  month  or  for  the  voyage.  In  the  former  case,  die 
amount  of  the  payment  that  may  be  earned  by  them  depends  uptm 
the  length  of  the  voyage  ;  in  the  latter,  it  is  fixed  invariably  without 
any  regard  to  the  auration  of  the  voyaga  In  the  fishing  trade,  par- 
ticularfy  the  whale-fishery,  and  in  private  ships  of  war,  the  seamen 
usually  serve  under  an  engagement  to  receive  a  certain  portion  of  the 
profits  of  the  adventure.  Such  an  engagement  is  rather  in  the  nature 
of  a  partnership  {a)  than  of  a  contract  of  hiring  and  service,  and  the 
objects  of  it  do  not  properly  fall  under  my  consideration.  An  engage- 
ment to  receive  a  certain  part  of  the  freight  to  be  earned  by  a 
merchant  ship,  which  seems  formerly  to  have  been  not  unfrequent,  is 
at  present  seldom,  if  ever,  made. 

2.  In  order  to  prevent  the  mischiefs  that  frequently  arose  from  the 
want  of  proper  proof  of  the  precise    terms    upon    which   seamen 


(a)  Bat  not  one ;  see  WiUdiwon  v.  Frazer,  1  Esp.  182.    Dry  v.  Boswell,  1  Carpt 
Poll.  V.  Eylon,  8  C.  B.  32. 
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engaged  to  perform  their  service  in  merchant  ships^  it  was  enacted  by 
a  statute  made  in  the  early*  part  of  the  reign  of  King  George  the 
Second,  **  That  it  shonid  not  be  lawful  for  any  master  or  commfuider 
of  any  ship  or  vessel,  bonnd  to  parts  beyond  the  seas,  to  carry  any 
seaman  or  mariner,  except  his  apprentice  or  apprentices,  to  sea,  fix)m 
any  port  ot  place  where  he  or  they  were  entered  or  shipt,  to  proceed 
on  any  voyage  to  parts  beyond  the  sea,  without  first  coming  to  an 
agreement  or  contract  with  such  seamen  or  mariners  for  their  wages ; 
which  agreement  or  agreements  should  be  made  in  writing,  declaring 
what  toages  each  seaman  or  mariner  was  to  have,  respectively,  during 
the  whole  voyage,  or  for  so  long  a  time  as  he  or  they  snould  sliip  them- 
selves for ;  and  also  to  express  in  the  said  agreement  or  contract,  the 
wgage  for  which  such  seaman  or  mariner  was  shipt  to  perform  the 
same ;  "  under  a  penalty  of  5L  for  each  mariner  earned  to  sea  without 
such  an  agreement,  to  be  forfeited  by  the  master  to  the  use  of  Green'- 
wieh  Hospital  {b).  This  agreement  was  to  be  signed  by  each  mariner 
within  threedays  after  he  should  have  entered  himself  on  board  the 
ship,  and  was,  when  signed,  conclusive  and  binding  upon  all  parties  (c) ; 
but  did  not  apply  to  a  British  seaman  entering  on  board  a  foreign 
ship,  in  a  British  port  {d).  A  subsequent  statute  extended  these  pro- 
visions to  all  his  Majesty's  colonies  in  America  (e).  The  statute 
required  the  agreement  to  be  signed  only,  and  did  not  require  it  to  be 
sealed.  And  at  the  trial  of  an  action  upon  the  case  brought  by  a 
marines  for  his  wages  against  the  master  (a  form  not  applicable  by  the 
law  of  England  to  a  contract  hy  deed),  at  which  it  appeared  that  seals 
were  affixed  to  the  names  of  the  plaintiff  and  other  mariners,  at  the 
foot  of  the  articles,  which  in  other  respects  were  in  the  usual  form : 
the  learned  Judge  who  tried  the  cause  held  the  form  of  action  proper 
notwithstanding  the  seal  (/).  A  seal  alone  does  not  constitute  a  deed 
in  the  technical  language  of  our  law ;  delivery  as  a  deed  is  essential  to 
this  purpose ;  but  it  did  not  appear  that  this  instrument  either  had 
been,  or  was  intended  to  be,  so  delivered. 

By  another  statute  a  similar  agreement  in  writing  was  required  to 
be  signed  by  the  master  and  mariners  of  vessels  of  the  burthen  isi  one 
hundred  tons  or  upwards,  employed  in  the  coasting  trade  from  any  port 
or  place  in  Grreat  Britain,  to  any  other  port  or  place  in  Great  Britain, 
and  going  to  open  sea  (g) :  but  by  the  terms  of  that  statute,  the  con- 
tract was  to  specify  for  what  time  or  for  what  voyage  or  voyages  the 
mariner  should  contract 

The  statute  required  the  voyage  to  be  mentioned,  and  it  was  held, 
this  ought  to  be  done  with  as  much  preoision  as  could  conveniently  be 
introduced,  and  so  as  to  give  the  mariner  due  notice  of  the  adventure 
on  which  he  embarked.  In  the  case  of  a  ship  bound  to  New  South 
Wales,  where  the  voyage  was  expressed  to  be  to  New  South  Wales 
and  India  or  elsewhere,  and  to  return  to  a  port  in  Europe,  Lord  StoweU 

(5)  8  Qeo.  2,  t.  86,  i.  1,  nuide  perpeiud  (<^  tHckman  t  Benson,  8  Campb.  290. 

hy  2  Geo.  8,  c.  8l«    A  simikr  agreement  is  («)  2  Qteo.  8,  c.  81,  s.  2. 

required  by  an  Act  of  Congress  of  the  United  (/)  Clement  v,  Oanfaonse  j  at  Qnildhan, 

States  of  America,  1790,  c  29,  s.  1.  before  Chambre,  J.,  6  Bsp.  N.  P.  C.  88. 

{e)  2  Qeo.  2,  e.  86,  8.  2.  (J)  81  Qeo.  8,  e.  89,  ss.  1,  2,  and  10. 
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thought  the  words,  or  ehevohere^  ought  not  to  be  taken  in  the  indefinit 
latitude  in  which  they  were  expressed,  but  must  receive  a  reasonable 
construction  aniformable  to  a  certain  extent  to  the  necessities  of  com- 
merce, and  would  not  authorize  the  master  to  proceed,  as  in  fact  he 
had  dohe,  from  Port  Jackson  to  New  Zealand  in  seardi  of  a  cargo ; 
from  thence  to  Valparaiso^  and  Lima,  and  Otaheite,  and  back  to 
Sydney  Cove,  and  from  thence  to  Calcutta  {Ky  And  in  another  case, 
where  the  voyage  was  expressed  to  be  from  Juondon  to  Batavia,  to  any 
ports  and  places,  the  East  India  seas  or  elsewhere,  and  until  her 
final  arrival  at  any  port  or  ports  in  Europe,  it  appearing  to  have  been 
the  intention  of  the  owners  at  the  commencement  of  the  voyage,  that 
the  ship  should  return  from  India  to  Cowes,  and  there  receive  oixlers 
as  to  tne  port  of  discharge ;  the  same  learned  Judge  considered  the 
description  of  the  voyage  much  too  ^neral  to  answer  the  beneficial 
purposes  intended  by  the  statute  reqmring  the  voyage  to  be  mentioned 
in  the  contract,  and  thought  the  intention  to  come  to  Cowes  for  orders, 
as  to  the  port  of  deKvery,  ought  to  have  been  m^itioned(t). 

With  regard  to  ships  trading  to  the  West  Indies,  it  was  among  other 
things  enacted,  that  after  the  first  day  of  July,  1797,  every  seaman 
who  should  desert  at  any  time  during  uie  voyage  either  out  or  home 
from  any  British  merchant  ship  trading  to  or  from  his  Majesty's 
colonies  and  plantations  in  the  West  Indies,  should,  over  and  above  all 
punishments,  penalties,  and  forfeitures,  to  which  he  was  before  I^  law 
subject,  forfeit  all  the  wages  he  might  have  agreed  for,  wiUi,  or 
be  entitled  to,  during  the  voyage,  from  the  master  or  owner  of  the 
ship,  on  board  of  which  he  should  enter  immediately  afr^  sudi  de- 
sertion (lc\. 

3.  *  Tne  only  matters  required  to  be  specified  by  the  first  of  these 
Acts  of  Parliament  were  the  rate  of  wages  and  the  voyage.  Many 
special  stipulations  and  clauses  iniurious  to  the  interests  of  uie  seamen 
were,  however,  constantly  introduced  into  the  contracts  in  common 
use;  and  the  genei-al  structure  of  ship's  articles  had  become  so 
faulty  and  irreffular,  that  Lord  Stowell,  in  a  suit  for  mariner's  wages, 
a  short  time  before  he  retired  from  the  Bench  of  ihe  Court  (rf  Admi- 
ralty, said,  that  "  it  would  take  him  a  very  inconvenient  time  to  pwnt 
out  half  the  impertinences  with  which  they  were  stuffed,  and  which  it 
was  high  time  should  be  corrected"  (m). 

A  remarkable  exposure  of  this  species  of  injustice  occurred  in 
the  case  of  the  Jmnerva  (Z),  where  it  appeared  that  an  engage- 
merit  to  submit  themselves  to  all  the  penalties  and  forfeitures  <m  3ie 
37  Geo.  3,  c  73,  (an  Act  passed  for  the  express  relation  of  the 
West  India  trade,  in  which  a  prevailing  mischief  had  exist^,  to 
which  strong  preventives,  confined  exclusively  to  that  commerce,  were 
♦  opposed  by  the  Legislature,)  had  become  part  of  the  settled  pmted 


(k)  The  Minerva,  Bell,  1  Hagg.  874.  madeon  tfait  sabject  in  FraDoe  are  mentioned 

(i)  The  George  Home,  Yonnff.     See  also  in  Valin's  Commentary  on  the  Franoh  Or^. 

Eliza,  Ireland,!  Hagg.  182,  and  Gonntefls  of  tom.  1,  p.  &a6. 

Harooort^  Bonn,  id.  p.  248.  (t)  1  Hagg.  847. 

(k)  87Gco.3,c  73,  a.  L    The  regiilatkms  (m)  The  George  Home,  Young,  lH«ggJJ70. 
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*  form,  which  mariBen,  unable  to  read  or  write,  were  required  to 
execute. 

The  Court  of  Admiralty,  indeed,  at  all  times  asserted  its  right  to 
examine  whether  the  clauses  of  a  ship's  articles  were  reasonable,  and,  as 
such^  binding  on  the  mariners ;  but  m  the  Courts  of  Westminster  Hall, 
stricter  principles  of  construction  obtained,  and  the  ignorance  and 
imDrovideoQce  of  seamen,  and  their  inability  to  appreciate  the  meaning 
ana  effect  of  a  long  multifarious  instrument,  led  to  the  frequent  scandid 
of  cases  of  great  cruelty  and  injustice. 

In  the  rei^  of  his  late  Majesty,  these  evils  attracted  the  attention 
of  the  Leffidature;  and  the  5  and  6  Wm.  4,  c  19  (n),  which  recited 
and  repealed  all  the  previous  Acts  upon  this  subject,  was  passed. 

That  Act  was  repealed  bv  the  ^^  Greneral  Merchant  Seamen's  Act," 
7  &  8  Vict  c  112 ;  so  much  of  which  as  related  to  agreements  wiUi 
seamen  was  repealed  by  the  ^^  Mercantile  Marine  Act,"  13  &  14  Vict 
c.  93 ;  stnc«  also  repealed  by  the  17  &  18  Vict  c.  120,  the  greater 
part  of  its  provisicms  having  been,  with  some  modifications,  re-enacted 
by  the  "  Mierchant  Shipping  Act,  1854,"  17  &  18  Vict  c.  104. 

By  this  Act  it  is  enacted,  that  every  master  of  a  ship,  except  ships  of 
less  than  eighty  tons  registered  tonnage,  exclusively  employcMl  in 
trading  between  di£Perent  ports  on  the  coasts  of  the  United  Kingdom, 
shall,  on  carrying  any  seaman  to  sea  as  one  of  his  crew,  enter  into  an 
ittre^nent  in  a  form  to  be  sanctioned  and  issued  by  the  Board  of 
Trade,  which  shall  be  dated  at  the  time  of  the  first  signature  thereof, 
be  si^ed  by  the  master  before  it  is  signed  by  any  seaman,  and  shall 
contain,  as  t^m^  thereof,  the  following  particulars: — 

1.  The  nature  and,  as  far  as  practicable,  the  duration  of  the  intended 
voyage,  or  engagement 

2.  The  number  and  description  of  the  crew  (a  point  of  great  im- 
portance to  a  seaman  offering  himself  for  employment),  specifying  how 
many  are  engaged  as  sailors. 

3.  The  time  at  which  each  seaman  is  to  be  on  board,  or  to  b^in 
work. 

4.  The  capacity  in  which  each  seaman  is  to  serve. 

5.  The  amount  of  wages  which  each  seaman  is  to  receive. 

6.  A  scale  of  the  provisions  which  are  to  be  furnished  to  each 
seaman.  -^ 

7.  Any  regulations  as  to  conduct  on  board,  and  as  to  fines,  short 
allowance  of  provisions,  or  other  lawftd  punishments  for  misconduct, 
whidi  have  been  sanctioned  by  the  Board  of  Trade  as  regulations 

E roper  to  be  adopted,  and  which  the  parties  agree  to  adopt ;  and  shall 
e  so  framed  as  to  admit  of  stipulations,  to  be  adopted  at  the  will 
of  the  master  and  seaman  in  each  case,  as  to  advance  and  allotm^it 
of  wi^es ;  imd  may  contain  any  other  stipulations  which  are  not  con- 

♦  trary  to  law  (o). 


(i»)  2  &  8  Anne,  c  6;  2  Geo.  2,  c.  86;  (o)  Sec.  149.    See  Appendix  of  Forms. 

2  Geo.  8,  c.  81 ;  81  Geo.  8,  c,  89 ;  46  Geo.  8,  With  and  without  reference  to  these  regu- 

c.  81  ;  87  Geo.  8,  c.  73 ;  68  Geo.  3,  c.  88 ;  lationf,  forme  of  agreements,  to  be  made 

69  Geo.  8,  c.  68;   4  Geo.  4,  e.  23;  8  &4  accessible  to  the  crew,  liave  been  SfUictioned 

Wm.  4,  c  88.  ^y  tlw  Board  of  Trade. 
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*  With  respect  to  foreign-miiig  dup8(p)i  every  agreement  must  be 
signed  by  each  seaman  in  £e  presence  of  a  shipping  master,  who  is 
to  attest  the  signature  of  such  seaman^  after  haying  caused  it  to  be 
read  over  and  e^cplained  to  him^  or  otherwise  ascertained  that  he 
understands  it  When  the  crew  is  first  engaged^  it  is  to  be  signed  in 
duplicate.  One  part  is  to  be  retabed  by  the  shipping  master;  the 
other^  which  must  contain  a  place  or  form  for  substitutes  or  persons 
engaged  after  the  departure  of  the  ship,  is  to  be  deliv^ed  to  the  master. 
The  agreement  with  substitutes  engaged  in  the  place  of  seamen, 
whose  services  are  lost  within  twenty-four  hours  df  the  ship's  putting 
to  sea,  may^  when  practicable,  be  made  before  some  shippng  master 
duly  appomted  as  provided  by  the  Act ;  and  where  the  engagement  is 
not  so  made,  the  master  shall,  before  he  puts  to  sea,  if  practicable, 
and  if  not,  as  soon  after  as  possible,  cause  the  agreement  to  be  read 
over  and  explained  to  the  seaman  before  *^  some  consular  o£Bcer,  officer 
of  customs,  or  on  bofiu*d  the  ship,"  and  the  seaman  shall  thereupon 

Xthe  same  in  the  presence  of  such  officer^  or  some  other  witness, 
shall  attest  his  signature  (q). 

Forei^-going  ships,  making  voyages  averaging  less  than  she  months 
in  duration,  may  have  running  agreements,  extending  over  two  or 
more  voyages,  and  terminating  on  tne  ilext  following  30th  of  Jtme  or 
31st  of  December^  or  first  arrival  of  the  ship  at  her  port  of  destination 
in  the  United  Kingdom  after  such  date,  or  the  discharge  of  cargo  con- 
sequent upon  such  arrival ;  and  the  master  of  every  foreign-going 
ship  for  which  such  agreement  is  made,  shall«  upon  every  return  to 
any  port  in  the  United  Kingdom^  before  ike  final  termination  of  the 
agreement,  discharge  or  engage  before  the  shipping  master  anv  seaman 
whom  he  is  required  by  law  (r)  so  to  discharge  or  engage.  With  respect 
to  home-trade  ships,  crews  or  single  seamen  may,  ir  the  master  thinks 
fit,  be  engaged  or  discharged  before  a  shipping  master  in  the  manner 
directed  witn  respect  to  foreign-going  ships,  and  the  master  must,  in 
every  case  in  which  the  engagement  is  not  so  made,  before  the  ship 
puts  to  sea,  if  practicable,  and  if  not  as  soon  afterwards  as  possible, 
cause  the  a^eement  to  be  read  over  and  explained  to  each  seaman, 
who  shall  thereupon  sign  the  same  in  the  presence  of  a  witness,  who 
shall  attest  his  signature  («f).  The  agreement  for  home-trade  ships 
may  be  made  with  the  seaman  by  the  owner,  and  for  service  in  any 
two  or  more  ships  belonging  to  him  (t). 

Legible  copies  of  these^agreements  (omitting  the  signatures)  are  to  be 
placed  on  board  in  such  a  manner  as  to  be  accessible  to  the  crew  (t«) ; 
tod  the  master  is  liable  to  heavy  penalties  who  fails  to  observe  tne 
provisions  of  the  Act  respecting  them  (r). 

Seamen  engaged  in  the  colonies  are  to  be  engaged  (subject  to  the 
*  same  rules  and  penalties  as  at  home)  before  a.  shipping  master,  or 


{p)  That  18,  ships  employed  in  trading  or  (q)  Sec.  150. 

going  without  the  following  lunita,  that  is  to  (r)  Sees.  151, 162. 

say,  the  ooa^  of  the  United  Kingdom,  the  (*)  Sec.  155. 

isUrnds  of  Gnemsey,  Jersey,  Sark,  Alderaey,  {i)  Sec.  150. 

and  Man,  and  the  continent  of  Enrope  he-  («)  Sec.  166. 

tween  the  River  Elbe  and  Breat  indnidye.  (v)  Sees.  157—167. 
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"^  Q&eer  of  cufltoms^  who  is  to  attest  the  £ftct  of  the  sigDAtnre  having 
been  made  in  his  presence  (a)* 

And  no  seaman  is  to  be  shipped  at  a  foreign  port  without  the 
sanction  of  the  consul^  to  be  endorsed  upon  the  agreement^  under  a 
penalty  of  tw^ity  pounds  (jf\ 

Bjr  these  agreements,  called  *'  the  ship's  articles,"  forms  of  which, 
applicable  to  ^^  forekn-goin^"  and  ^^  home-trade"  ships,  are  sanctioned 
ai^  issued  b^  the  Boara  ot  Trade,  the  mariners  engage  to  serve  on 
board  the  ship  on  the  voyage  therein  described,  to  conduct  themselves 
in  an  orderly,  faithful,  honest,  careful,  and  sober  manner;  to  be  at  all 
times  diligent  in  their  respective  duties  and  stations,  obedient  to  the 
lawM  commands  of  the  master  in  everything  relating  to  the  ship  and 
her  materials,  stores,  and  cargo,  whether  on  board  the  ship,  in  boats, 
or  on  shore  (z^ 

The  masters  of  foreign-going  ships,  within  forhr-^ight  hours  after  a 
ship's  arrival  at  her  fin^  port  of  destination  in  the  United  Kifwdom, 
or  up^  the  discharge  of  tne  crew,  whichever  first  happens,  are  bound 
to  deliver  such  agreement  to  the  shipping  master,  who  shall  give  to  the 
master  a  certificate  of  such  delivery,  without  which  no  ofiioer  of 
customs  shall  clear  his  ship  inwards  (a);  and  the  owners  or  masters  of 
home-trade  ships  of  more  than  eighty  tons  burden,  must  twice  in 
every  year  transmit  or  deliver  copies  of  all  such  agreements  entered 
into  by  them  during  tiie  preceding  six  months  to  a  shipping  master, 
who  shall  thereupon  give  to  such  owner  or  master  a  certificate  of  his 
having  done  so,  without  production  of  which,  no  tranaire  or  other  docu- 
ment necessary  to  the  conduct  of  such  ship  can  be  obtained  (6). 

On  arrival  and  daring  the  ship's  stay  at  a  foreign  port,  the  ship's 
agreement,  and  all  indentures  and  assignments  of  apprenticeship,  are 
to  be  deposited  with  the  BriHsh  consul,  or  if  in  a  BrkiaK  colony,  with 
the  officers  of  customs,  to  be  kept  by  them  during  the  ship's  stay,  and 
returned  to  the  master  a  reasonable  time  before  his  departure ;  and 
they  are  to  make  endorsements  thereon,  in  case  it  shall  appear  to  them 
that  the  laws  and  forms  have  been  in  any  respect  transgressed, 
and  transmit  copies  of  such  endorsements  to  the  registrar-general  of 
8eam^i(c)« 

If  any  seaman  is  carried  out  to  sea  without  an  agreement  in  the 
form  and  manner  thus  prescribed  having  been  entered  into  with  him, 
the  master  in  the  case  of  a  foreign-going  ship,  and  the  master  or 
owner  in  case  of  a  home-trade  ship,  forfeits  the  sum  of  6L  (d).  If  he 
neglect  to  cause  the  agreement  to  be  posted  on  board  as  directed,  he 
forfeits  the  sum  of  5L  («),  and  any  person  who  fraudulently  alters 
or  assists  in  altering  or  delivering  a  false  copy  of  any  agreement,  for 
each  such  ofience  shall  be  deemed  guilty  of  a  misdemeanor  (/). 

Upon  the  discharge  of  a  seaman,  he  is  entitled  to  receive  from  the 
master  a  certificate  of  his  service  and  discharge,  specifying  the  period 
*  of  service  and  the  time  and  place  of  his  discharge,  which  certificate 


^  f 


h)  Sec.  162. 
Sec  279. 


(x)  Sec.  159.  (h) 

(y)  Sec  160.  (c) 

{z)  See  the  forms  in  Appendii,  Nos.  XY.          (d)  Sec.  157. 

Mid  XVI.  (e)  Sec  166. 

(a)  Sec.  161.  if)  Sec.  164. 
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*  must  be  signed  by  the  master ;  and  if  the  master  reftise  to  give  such 
certificate,  he  incurs  for  every  such  offence  a  penalty  of  10t(jr). 

The  master  also  to  whom  the  certificates  of  competency  or  service 
of  any  certificated  mate  has  been  delivered  is  bound,  under  a  penalty 
of  20Lf  on  the  discharge  of  such  mate,  to  return  such  certificate  to 
him(hy 

Every  shipping  mast^  is  empowered  to  hear  and  decide  any 
question  whatever  between  a  master  or  owner  and  any  of  his  crew 
which  they  may  agree  in  writing  to  submit  to  him,  and  for  this 
purpose  to  examine  all  persons,  aira  call  for  all  loff-books,  papers,  or 
other  documents,  his  decision  being  binding  on  ooth  parties,  and 
conclusive  as  to  their  rights  in  any  l^al  proceeding  wmch  may  be 
taken  (t). 

The  master  must,  within,  and  not  less  than  twenty-four  hours  before, 
paying  off  or  discharging  any  seaman,  deliver  to  him,  or  to  a  shipping 
mastar  if  he  is  .discharged  bef^e  one,  a  full  account,  in  a  form 
sanctioned  by  the  Board  of  Trade,  of  his  wages,  and  of  all  deductions 
to  be  made  therefrom  on  any  account  whatev^  (k).  And  upon  the 
completion  before  a  shipping  master  of  any  discharge  or  settiemenf^ 
the  master  and  owner  and  each  seaman  shall  sign,  in  the  presence 
of  such  shipping  master,  and  to  be  attested  by  him,  a  mutual  rdease 
of  all  claims  in  respect  of  the  past  voyage  or  engagement,  in  a  form  to 
be  sanctioned  by  tne  Board  of  Trade ;  and  such  release,  or  a  certified 
copy  thereof^  imder  the  hand  of  the  shipping  master,  shall  be  receivable 
in  evidence,  and  shall  operate  as  a  mutual  discharge  and  settlement  of 
all  claims  between  the  parties  (I). 

The  master,  upon  any  discharge  before  a  shipping  master,  must 
make  and  sign  in  duplicate,  in  a  form  sanctioned  by  the  Board  of 
Trade,  a  report  of  the  conduct,  character,  and  qualifications  of  the 
persons  discnarged,  or  may  state,  in  a  column  to  be  left  for  the 
purpose,  that  he  declines  to  give  any  opinion  thereupon;  and  the 
shipping  master  shall  retain  one  copy  of  such  report,  transmit  the 
other  to  tiie  registrar  of  seamen,  or  to  such  other  person  as  the  Board 
directs,  to  be  recorded,  and  give  to  or  endorse  upon  the  certificate 
of  the  seaman's  discharge,  if  he  requires  it,  so  much  of  such  report  as 
concerns  him  (m). 

Penalties  for  not  discharging  before  a  shipping  master,  and  for  not 
giving  an  account  of  wages  to  seamen,  are  imposed  upon  the  master ; 
and  for  not  appearing  to  give  evidence,  or  not  producing  papers,  upon 
the  owner,  agent,  master,  or  member  of  the  crew,  omittmg,  when 
called  upon  by  the  shipping  master  so  to  do  (n) ;  and  any  person  who 
makes,  or  assists  in  making,  a  false  certificate  or  report  of  the  service, 
qualifications,  conduct,  or  character  of  any  seaman,  or  alters  it,  or 
makes  use  of  any  certificate  or  report  which  is  forged  or  altered  or 
does   not   belong    to  him,  for  each  offence  shall   be   cruilty  of  a 

misdemeanor  (o^ 

*  Whenever  a  ship  belonging  to  a  subject  of  the  United  Kingdom  is 


(ff) 


Sec.  172.  (»)  Sees.  178, 174.  (I)  Si-c.  175.  (n)  Sees.  170-17*- 

Sec.  172.  (k)  Sec.  171.  (iw)  Sec.  176.  (o)  Sec.  176. 
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*  disposed  of  at  any  port  oat  of  her  Majesty's  dominioiis^  the  master, 
(unless  the  crew,  in  toe  presence  of  the  Brituh  consul  or  rice-consul, 
or,  in  case  of  there  not  being  any  such  consul  or  viee-conscd,  then  in 
the  presence  of  one  or  more  British  resident  merchants  not  interested 
in  the  said  ship,  shall  signify  their  consent  in  writing  to  complete  the 
voyage,  if  continued,)  or  whenever  the  service  of  a  seaman  or 
apprentice  belonging  to  any  Britieh  ship  diall  tenninate  abroad,  is 
required  to  ^ve  to  him  a  certificate  of  dischaa^,  and  to  a  certificated 
mate  his  certificate,  and  besides  paying  him  me  wages  to  whidi  he  is 
entitled  under  the  agreement,  dther  to  provide  hmi  with  adequate 
employment  on  board  some  other  Bririah  vessel  bound  to  the  port  from 
which  he  was  originally  shipped,  or  to  formsh  the  means  of  sending 
him  back  to  such  port,  or  to  some  port  in  the  United  Kingdom  as  shaS 
be  agreed  upon,  by  providing  him  with  a  passage  home,  or  dq[K>siting 
with  the  consul  or  vice-consul  such  a  sum  of  money  as  he  may  deem 
rsasonably  sufficient  to  defray  the  expenses  of  his  subsistence  and  pas- 
sage ;  and  such  consular  officer  or  merchants  are  to  endorse  upon  the 
agn^ement  of  the  ship  which  the  seaman  or  apprentice  is  leaving,  the  par- 
ticulars of  such  payment,  provision,  or  deposit;  and  if  the  master  neglects 
so  to  do,  such  expenses,  wnen  defrayed,  are  declared  to  be  a  charge  upon 
the  ship  which  is  so  sold,  and  up(»i  the  owner  for  the  time  being  thereof 
(except  m  cases  of  barratry^,  and  may  be  recovered  against  such 
owner  as  so  much  money  paid  and  expended  on  his  account,  together 
with  full  costs,  at  the  suit  of  the  consul  or  other  person  defrayii^ 
such  expenses,  or  as  a  debt  due  to  her  Majesty,  in  case  the  same  shaS 
be  allowed  to  the  consul  out  of  the  public  monies;  and  if  defrayed 
by  the  seaman  or  apprentice,  shall  be  recoverable  as  wages  due  to 
hun(p\ 

4.  The  stipulated  wages,  the  amount  of  which  the  Act  requires 
to  be  set  down  in  the  airtkles  against  the  name  of  every  seaman, 
are  not  the  only  compensation  provided  for  his  faithful  service. 
Regulations  are  prescribed  for  the  preservation  of  his  health;  his 
protection  in  case  of  accident  and  illness;  his  &ir  treatment  and 
personal  safety  at  home  and  abroad,  to  which  it  is  the  duty  of  the 
master  to  conform,  and  which  can  hwlly  be  evaded  wiAout  detection 
and  punishment 

Great  mischiefs  having  arisen  from  masters  of  merchant  ships 
leaving  seamen  in  foreign  ports,  who  had  been  thus  reduced  to  distress, 
and  thereby  tempted  to  become  pirates,  or  otherwise  miscondttct  them- 
selves, it  was  by  the  5  &  6  Wm.  4,  c.  19,  and  the  7  &-8  Vict  c  112, 
and  now  by  the  17  &  18  Vict  c  104,  enacted,  that  if  any  master 
of  a  ship  shall  force  on  shore  and  leave  behind,  or  otherwise  wilfully 
and  wrongftdlv  leave  bdiind,  on  shore  or  at  sea,  in  any  place  in  or 
out  of  her  Majesty's  dominions,  any  seaman  or  apprentice  bdonging 
to  his  ship  before  the  return  of  such  ship  to  the  United  Kvngacmj 
or  before  the  completion  of  the  voyage  or  voyages  for  which  such 
person  shaH  be  engaged,  every  perscm  so  offending  shall  be  deemed 

*  guilty  of  a  misdemeanor  (j). 


(p)  Sec.  205.  (i)  Sec.  207. 


/ 
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*  It  is  Airther  provided^  that  the  master  shall  not  discharge  aiij  of 
his  crew^  in  any  place  situate  in  any  BnHsh  possession  abroad  (exc^ 
the  possession  in  which  he  was  shipped),  without  the  sanction  in 
writing  to  he  endorsed  on  the  agreement  of  some  public  shipping 
master  or  other  officer  appointed  by  the  local  government  in  that 
behalf,  or  in  the  abs^ice  of  such  ftinctionary,  then  of  the  chief  officer 
of  customs  resident  at  or  near  the  place  where  the  discharge  takes 
place,  nor  at  any  other  place  abroad  without  the  sanction  in  writing 
of  the  British  consular  officer  there,  or  in  his  absence,  of  two 
respectable  merchants  resident  there,  all  which  said  functionaries  and 
merchants  are  empowered  to  inquire  in  a  summary  way  into  tho 
grounds  of  such  proposed  discharge,  by  examination  on  oath,  and  to 
grant  or  refuse  such  sanction  as  appears  to  them  to  be  just  (r).  And  no 
master  shall  leave  behind  at  any  place  abroad,  any  person  of  his  crew 
on  snj  grounds  whatever,  without  previously  obtaining  a  certificate 
in  writing  from  such  functionary  or  merchant  endorsed  as  aforesaid, 
stating  the  fact  and  the  cause  thereof,  whether  such  cause  be  unfitness 
or  inability  to  proceed  to  sea,  or  desertion,  or  disappearance,  and 
if  he  do  so,  he  is  for  each  default  to  be  deemed  guil^  of  a  misd&> 
meanor  («). 

The  regulations  of  the  recent  statute  for  the  registration  of  seamen^ 
for  tibe  preservation  of  their  health,  for  providing  them  with  medicines 
and  medical  advice,  in  case  of  sickness  or  fuxddent,  have  already  been 
mentioned  {t).  The  quantity  of  provisions  each  seaman  is  to  receive 
per  day  is  now  required  to  be  specified  in  the .  agreement,  and  if  that 

Siantity  be  reduced  one-third  or  less,  he  is  to  receive  Ad, ;  if  more 
an  one-^third,  Sd.  per  day,  in  addition  to,  and  recoverable  as, 
wages ;  and  if  they  be  of  bad  quality  and  unfit  for  use,  1^  a 
day  (m> 

Such  are  the  principal  clauses  of  this  important  statute,  relating 
to  the  hiring  and  treatment  of  mariners.  It  contains  other  provisions, 
respecting  the  eaminff,  payment,  and  forfeiture  of  wages,  which  will 
be  noticed  in  the  following  chapters  of  this  part;  for  binding  and 
turning  over  parish  boys  as  apprentices  to  the  sea  service,  and  the 
registration  of  their  indentures  and  assignments,  as  well  as  those  of 
apprentices  not  bound  by  the  parish  (x) ;  for  the  keeping  a  list  or 
muster  roll  of  the  crew,  mcluding  master  and  apprentices,  in  a  form 
prescribed  by  the  Act,  its  delivery  on  the  return  of  a  foreign^ing 
ship,  or  half-vearly  if  a  home-traae  ship,  to  the  shipping  master  (y), 
ana  the  proouotion  of  it,  as  well  as  oi  the  ship's  artides  and  log-- 
book bv-tne  master,  when  required,  to  officers  of  her  Majesty's  ships, 
the  collectors  or  chief  officers  of  the  customs  at  any  place  in  her 
Majesty's  dominions,  to  shipping  masters,  and  to  the  registrar  and  his 
*  assistants  in  the  "  general  register  of  the  merchant  seamen  "  {z). 

_^ I  "  — ■         __ _   ^__^_^^^ 

(r)  Sec.  207.    The  Board  of  Trade  may,  ft)  Ants,  p.  147. 

by  regulatioiis  duly  published,  dispense  with  hiS  See.  233. 

the  necessity  of  obtaining  these  sanctions,  or  he)  Sees.  141 — 145. 

limit  it  to  particolar  s&ps  or  voyages  j  see  M  Sees.  273 — 275, 

13  &  14  Tict.  c.  93,  8. 76.  U)  Sec.  18. 

(*)  See.  207. 
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*  Any  two  jastice0  of  the  pea43e  rending  at  or  near  the  port  at  which 
any  ship  shall  arrive  have  power  to  hear  and  determine  all  claims^ 
complaints^  and  disputes  between  masters  of  ships  and  their  appren- 
tioea  (a).  And  anj  master  reusing  to  send  on  shore,  in  charge  of 
the  mate  or  some  trustworthy  person,  any  apprentice  desirous  of 
complaining  to  a  justice  of  the  peace,  consular  officer,  or  naval  officer 
in  command  of  any  of  her  Miuesty's  ships,  as  soon  as  the  service  of 
*  the  ship  will  permit  it,  is  liable  to  a  pemdty  of  lOL  (b). 

6.  The  statutes  do  not  render  a  verbal  agreement  for  wages 
absolutely  void ;  but  impose  a  penalty  on  the  master,  if  a  written 
agreement  is  not  made.  When  a  written  agreement  is  made,  it 
becomes  the  only  evidence  of  the  contract  between  the  parties ;  and  a 
mariner  cannot  recover  any  thinj;  agreed  to  be  given  in  reward  for  his 
service,  which  is  not  speofied  in  me  articles :  this  has  been  decided 
yfith  respect  to  a  promise  to  pay  to  the  mate  of  a  ship  employed  in 
the  slave-trade,  the  average  pnce  of  a  slave  at  the  place  of  the  ship's 
destination  (c) ;  and  also  with  respect  to  a  promise  to  pay  to  a  sail*^ 
maker,  serving  in  a  ship  belonging  to  the  East  India  Company,  a 
monthly  sum  bsyond  the  wages  m^itioned  in  the  ship's  articles,  which 
had  been  signed  by  him  as  sail-^maker  (d), 

6«  A  seaman,  who  has  engaged  to  serve  on  board  a  ship,  is  bound 
to  exert  himself  to  the  utmost  in  the  service  of  the  ship ;  and  therefore 
a  promise  made  by  the  master,  when  a  9hip  was  in  distress,  to  pay  an 
extra  sum  to  a  mariner  as  an  inducement  to  extraordinary  exertion 
on  his  part,  "Wm  at  a  trial  before  the  late  Lord  Kenyan  esteemed  to  be 
wholly  void(e).  So  where  two  of  the  crew  deserted  in  the  course  of 
a  voyage,  ana  the  master  having  in  vain  attempted  to  supply  their 
places  at  CronstcuU,  entered  into  an  agreement  with  the  rest  of  the 
crew  at  that  place,  to  divide  among  them  the  wages  of  the  deserters, 
if  he  should  not  be  able  to  procure  two  other  men  at  Oottenburgh, 
which  in  fact  he  could  not  do.  Lord  EHenborough  decided  that  the 
engagement  was  wholly  void.  It  waa  attempted  to  distinguish  this 
ease  from  the  foregoing,  by  su^esting  that  the  agreement  was  made 
on  shore,  when  the  master  coiud  not  be  supposed  to  be  under  any 
restraint  or  apprehension,  and  not  at^  sea,  in  a  moment  of  peril,  like 
the  former  case :  an  obvious  answer  to  this  would  be,  that  if  the 
master  had  not  been  apprehensive  of  farther  desertion,  he  would  not 
have  made  such  a  promise ;  but  the  Chief  Justice  decided  the  case 
upon  the  general  ground.  "  There  was,"  said  his  lordship,  *^  no  con- 
sideration fco:  tjie  ulterior  pay  promised  to  the  mariners,  who  remained 
with  the  ship ;  before  they  sailed  from  London,  they  had  undertaken 
to  do  all  diey  could  under  all  the  emergencies  of  the  voyage ;  they 
had  sold  all  their  services  till  the  voyage  should  be  completed.  "  The 
desertion  of  a  part  of  the  crew  is  to  be  considered  an  emergency  of 
the  voyage  as  much  as  their  death,  and  those  who  remain  are  bound 


(a)  Sec.  188.  GuUdhaU  Sitt.,  Dec.  1803,    before    Lard 

(b)  Sec.  232.  Alvanley,  CU-  J.    There  ig  a  note  of  ^hia 

(c)  White  V,  Wilson,  2  Boa.  &  PulL  116,  Ciwe   in  Mr.  Espiuaase*^  N.  P.  C.  vol.  6, 
and  the  Isabella,  Brand,  2  Hob.  241.  p.  84>. 

(d)  Elsworth    and    Wife  v.  Woolmore,  (^)  Harris  t>.  Wataon,  Peake's  N  P.  C.  72. 
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by  the  terms  of  their  (Higinal  contract  to  exert  themselves  to  the 
utmost  to  bring  the  ship  in  safety  to  her  destmed  nort "  (/). 

*  In  the  case  of  Carter  v.  Hall  (a),  Lord  EUenborough  held  that 
a  parser's  steward  on  board  a  £ang^  ship  could  not  recover  wages 
from  the  purser,  on  an  implied  contract  for  his  services,  he  being  a 
person  known  in  the  service  and  receiving  pay  from  the  Crown, 
although  proof  was  given  that  it  was  usual  for  pursers  to  allow  their 
stewaras  an  annual  salanr. 

In  CluUerbuck  v.  Co  fin  (A),  the  plaintiff,  at  the  request  of  the 
defendant,  a  captain  in  tlie  Iloyal  Navy,  agreed  to  enter  on  board  his 
ship  as  captain  s  cook,  the  defendant  undertaking  to  pay  him  wa^ 
over  and  above  the  government  pay,  to  which  the  rating  would  entitle 
him.  The  plaintiff  having  performed  the  service,  it  was  held,  that 
there  was  a  sufficient  consideration  to  enable  him  to  bring  an  action 
for  such  wages* 

This  case,  it  will  be  observed,  differs  from  others  above  cited,  in  the 
circumstance  that  in  them  the  contracts  were  made  by  persons  who 
were  not  at  the  time  competent  to  contract,  having  already  bound 
themselves  to  give  their  entire  services  under  a  prior  existing  con- 
tract : — ^here  there  was  an  agreement  for  service  entered  into  whfle  the 
plaintiff  was  in  another  em^oyment,  and  perfectly  free  to  contract  in 
the  manner  he  did.  There  being  no  plea  but  non  assumpsit,  the 
objection  to  the  contract,  on  the  ground  of  iUegality,  was  not  open  to 
the  defendant 

In  this,  as  in  aU  other  cases,  an  engagement  for  service,  made  in 
contravention  of  the  rules  of  the  common  or  statute  law,  will  be 
void(*). 

7.  We  have  seen  that  to  guard  the  mariner  from  the  frauds  to 
which  he  was  exposed,  through  the  cupidity  of  dishonest  persons,  the 
Board  of  Trade  is  empowered  to  license  persons  to  engage  seamen  and 
apprentices  for  service  in  merchant  ships  (k).  That  no  person,  imless 
duly  licensed  under  this  Act,  or  the  owner  or  master  or  mate  of  a  ship, 
or  some  person  who  is  Ion  fide  the  servant  and  in  the  constant 
employ  of  the  owner,  or  a  shipping  master,  may  procure  seamen  for  a 
ship  in  which  he  is  not  interested  (I) ;  and  no  person  interested  in  a 
ship  shall  knowingly  receive  any  seaman  hired  to  serve  therein,  con- 
trary to  these  provisions  (m).  Every  person  guilty  of  such  offences 
shall,  on  conviction  thereof,  for  every  seaman  or  apprentice  so  engaged 
or  supplied,  forfeit  a  sum  not  exceeding  20L  (n).  The  like  penalty,  in 
addition  to  the  forfeiture  of  his  license,  is  imposed  on  any  licensed 
person  employing  an  unlicensed  person  to  engage  seamen  (o). 

*  The  like  penalty  is   imposed  on  any  person,  not  being  in  her 

(/)  Stilk  17.  Mjrick,  2  Campb.  317.    6ee      becominff  an  hostage, 

also  Thompson  v.  Havelock,  1  Campb.  527.  (a)  2^tarkie,  861. 

Daftep  V,  Creflgwcll,  7  D.  &  R.  650;  Enar-  (%)  4  Scott,  N.  R.  509. 

land  V,  Davison,  11  Ad.  &  E.  866;  Hams  (t)  The  Vangnard,  Prince,  6Rob.  207. 

V.  Carter,  2  W.  R.,  Q.  B.  409;  and  the  (k)  17  &18  Vict,  c  104^  s.  146. 

Araminta,  1  E.  &  A.  224;  but  see  Yates  (Q  Sec  147. 

9.  Hall,  where  the  service  for  which  ad-  \m)  Ibid, 

ditional  wages  were  contracted  for  was  of  {n^  Ibid, 

an  unusual  and  exoeptional  character,  viz.,  (o)  Ibid. 
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*  Majesty's  service  or  duly  authorized  by  law,  going  on  board  a  mer- 
chant vessel  before  her  arrival  in  dock,  or  at  her  place  of  discharge, 
without  permission  of  her  master,  who  is  authorized  to  take  any 
person  so  offending  into  custody,  and  deliver  him  to  a  constable  to  oe 
taken  before  a  magistrate  and  dealt  with  according  to  the  Act  ( jt>). 
Persons,  who  on  board  a  ship,  within  twenty-four  hours  of  her 
arrival,  shall  solicit  any  seaman  to  become  a  lodger  at  the  house  of 
any  person  letting  lodgings  for  hire,  or  remove  his  effects  from  the 
ship,  except  under  his  personal  direction,  or  without  permission  of 
the  master,  shall,  for  every  such  offence,  forfeit  the  sum  of  5^  (9). 
And  by  demanding  or  receiving  remuneration  for  the  board  of  sailors 
for  a  longer  periodthan  is  due,  and  by  neglecting  to  return  monies  or 
effects  belonging  to  them,  a  penalty  or  lOL  is  incurred  (r).  And  it  is 
enacted  that  the  word  seaman  in  the  Act  shall  include  every  person 
(except  masters,  pilots,  and  apprentices  duly  indentured  and  regis- 

*  tered)  employed  or  engaged  in  any  capacity  on  board  any  ship  (js). 

(p)  Sec.,  237.  (r)  Sees.  236,  236. 

Q)  Sec.  238.  (s)  Sec.  2. 


Q  G 
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CHAPTER  IL 

OF  THE  EABNINQ  AND  PAYMENT  OF  WAGES;  AND  HEREIN, 

{Ss,)  1 .  When  the  whole  Wages  are  to  he  paid. 

2.  Cases  in  which  a  Part  onUf  it  to  he  paid, — Service  not  wholly  pefjbrmed  hy  reason 

ofBecUhy  Shipwreck,  or  abandonment  <^the  Voyage, 
8.  The  Time  at  which  Payment  is  to  be  made, 

4.  Advance  and  Allotment  Notes, — Samnffs  Banks  for  Seamen, 

5.  Wages  and  Effects  of  deceased  Seamen, 

I  PROPOSE  in  the  present  chapter  to  consider.  First,  the  cases  in 
which  the  whole  wages  agreed  to  be  given  to  seamen  are  to  be  paid ; 
Secondly,  the  cases  in  which  a  part  only  is  to  be  paid;  and,  Lastly, 
the  time  at  which  the  payment  is  to  be  made.  All  that  is  said  in  this 
and  the  following  chapter  respecting  seamen  is  to  be  understood  of  all 
the  oflScers  in  the  ship,  except  the  master,  and  of  him  also,  if  the 
subject  is  not  inapplicable  to  his  situation  and  character. 

1.  First,  it  is  obvious,  that  a  seaman  who  has  faithfully  performed 
his  service  on  board  a  ship  during  the  whole  period  of  tihe  intended 
voyage,  is  entitled  to  receive  the  vmole  of  the  stipulated  reward,  if  no 
disaster  has  rendered  his  service  useless  or  unproductive  to  his 
employer.  And  as  a  seaman  is  exposed  to  the  hazard  of  losing  the 
reward  of  his  faithful  service  during  a  considerable  period  in  certain 
cases,  so  on  the  other  hand  the  law  gives  him  his  whole  wages,  even 
when  he  has  been  unable  to  render  his  service,  if  his  inability  has 
proceeded  from  any  hurt  received  in  the  performance  of  his  duty, 
or  from  natural  sickness  happening  to  him  in  the  course  of  tne 
Toyage  (a).  And  if  a  master,  in  violation  of  his  contract,  discharges 
a  seaman  from  the  ship  during  a  voyage,  the  seaman  will  be  entiUed 
to  his  full  wages  up  to  the  prosperous  determination  of  the  voyage, 
deducting,  if  the  case  require  it,  such  sum  as  he  may  in  the  meantime 
have  earned  in  another  vessel  (ft).  The  French  ordinance  adds,  that 
in  such  cases  the  master  shall  not  charge  the  owners  with  the  pay- 
ment (c).  A  seaman  is  to  be  found  with  provisions  as  long  as  ne 
remains  on  board,  and  is  willing  to  do  his  duty ;  if  there  be  a  want  of 


(a)  Laws  of  Oleron,  art.  6  «&  7 ;  of  Wisbuy,  Term,  25  Geo.  3. 

art.  19 ;  of  the  Hanso  Towns,  art.  39  &  45 ;  (b)  Robinet  v.  The  ship  Exeter,  2  Rob. 

samcof  the  year  1614,  tit.  14,  art.  1;  French  261.    The  Beaver,  Grierson,  3  Rob.  92; 

Ordin.  liv.  8,  tit.  4.     Des  Loyers  des  Mate-  Roccus,  not.  43 ;  Old  Hanseatic  Ordinance, 

lots,    art.   11;   Code    dc    Com.  art.    262.  art.  42;  Hanseatic  Ordinance  of  1614,  tit.  3, 

Chandler  ».  Grieves,  2  Hen.  Black.  606,  art.  7. 

note  (a);  and  by  Lord  Mansfield  in  the  caec  (c)  Li7.  3,  tit.  4,   Loyers  des  Matclots, 

of  Paul  V.  Eden,  in  the  King's  Bench,  Easter  art.  10;  and  also  the  Code  de  Com.  art.  270. 
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safficient  Drovisions,  it  is  a  sufficient  justification  for  his  leiiying  the 
vessel,  ana  will  not  deprive  him  of  his  right  to  his  wages  (cf). 

Since  the  earlier  editions  of  this  Treatise,  the  novel  case  has  been 

!>re3ented  to  the  Court  of  Admiralty  of  a  woman  applying  for  wages 
or  service  performed  on  board  a  ship.  The  claim  was  made  for  work 
in  two  capacities;  one  as  cook  and  steward,  the  other  as  keeper  of 
the  ship  and  her  stores,  in  harbour  or  dock ;  the  claimant  had  acted 
also  as  mariner  in  a  great  degree.  After  the  performance  ^  the 
service,  payment  was  resisted,  on  the  ground  of  the  sex  of  the  appli* 
cant  The  learned  Judge  who  presides  in  that  Court  said,  that  the 
material  point  for  the  Court  to  look  to,  was  the  work  done ;  for  sup* 
posing  an  informality  in  the  mode  of  hiring,  still,  if  the  work  had 
been  done,  and  properly  done,  it  entitled  the  performer  to  the  coaunon 
remuneration  for  such  employment  {e). 

In  the  discussion  of  the  cases  tnat  arose  on  the  detention  of  the 
BritUh  ships  in  Russia  by  the  Emperor  Paul,  in  the  year  1800,  it 
was  admitted  in  both  Courts,  that  in  the  ordinary  case  oi  an  embai^Oj 
a  seaman  hired  by  the  monthy  and  remaining  with  the  vessel,  has  a 
right  to  his  wages  during  the  embargo,  if  the  ship  afterwards  perform 
her  voyage  and  earn  her  freight  (/).  Tlie  circumstances  of  that 
detention  were  very  peculiar.  The  cases  will  be  more  fully  stated 
when  I  come  to  the  consideration  of  the  loss  of  wages  (y). 

2.  Seoondlt,  it  was  determined  before  the  passing  of  the  repealed 
statutes,  by  which  the  service  of  seamen  in  merchant  ships  w^is  regu« 
lated,  that  a  seaman,  who  was  impressed  from  such  a  ship  into  the 
royal  service,  was  entitled  to  receive  a  proportion  of  his  wages  up  to 
the  time  of  impressing,  the  ship  having  afterwards  arrived  in  safety  ai 
her  port  of  discharge  (h).  It  has  also  been  since  decided,  that  he  was 
entitled  to  no  more(t\  The  first  of  those  statutes  expressly  pro- 
vided, that  a  seaman  oelonging  to  any  merchant  ship,  who  entered 
into  the  service  of  his  Majesty  on  bo^  any  of  his  Majesty^s  ships, 
should  not  for  such  entry  forfeit  the  wages  due  to  him  during  the 
term  of  his  service  in  the  merchant  jship,  nor  should  ^uch  entry  be 
deemed  a  desertion  (k).  It  has  also  been  decided,  that  a  seaman  be* 
longing  to  a  privateer,  who  was  to  have  a  certain  share  of  prizes  in 
lieu  ot  wages,  and  who  had  engaged  to  serve  iiill  six  months  on  pain 
of  forfeiting  such  share,  did  not  lose  his  share  of  a  prize  taken  while 
he  was  in  the  privateer,  by  being  afterwards  impressed,  and  then 
accepting  the  bounty,  and  entering  on  board  one  of  his  Majesty's 
ships  before  the  expiration  of  the  six  montlis(Z).  But  entering,  or 
being  impressed  into  the  King's  service,  was  considered  not  to  give 
the  mariner  an  absolute  right  to  his  wages  up  to  the  time,  nor  place 
him  in  a  better  condition  as  to  such  wages,  than  he  would  be  if  he 
had  remained  on  board  the  ship;   and  therefore,  if  the   ship  were 

{d)  CastilU,  Stewwt,  I  Hagg.  Ad.  Rep.  59.  (A)  Wiggin*  u.  Ingledon,  2  Lord  Raym. 

Seo  also  Eliza,  Ireland,  id.  p.  186.  1211. 

{€)  Jane  and  Matilda,  Chandler,  1  Hagg.  (t)  Clem^ti  v.  Maybom,  in  the  Klng't 

Ad.  Rep.  187.  Bench,  Trinity  Term.  2i  Geo.  8. 

(/)  Beale  v.  Thompson,  3  Boe.  A  PuU.  (*)  2  Geo.  2,  c  36,  a.  18. 

405,  and  4  East,  546.  (0  I^uil  «.  Eden,  iu  the  King's  Bench, 

{g)  Chap.  3  of  this  part,  sec.  2.  Easter  Term,  25  Geo.  8. 

a  g2 
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afterwards  captured,  he  lost  his  wages  in  common  with  those  whom 
he  left  behind  (m\ 

*  By  the  7  &  8  Vict  c  112,  it  was  enacted,  that  nothing  in  that 
Act  or  in  any  agreement  should  prevent  any  seaman  entering  into  tlie 
naval  service  of  her  Majesty,  nor  should  such  entry  into  the  naval 
service  of  her  Majesty  be  deemed  a  desertion,  or  incur  any  penalty 
or  forfeiture  whatever,  either  of  wages,  clothes,  or  effects,  or  other 
matter  or  thing  (n).  And  that  when  any  seaman  should  quit  a  mer- 
chant ship  in  order  to  enter  into  the  naval  service  of  her  Majesty,  and 
should  thereupon  be  received  into  such  service  Cnot  having  previously 
committed  any  act  amounting  to  and  treated  by  the  master  as  deser- 
tion), he  should  be  entitled  immediately  upon  such  entry  to  the 
delivery  up  of  his  register  ticket,  and  of  all  his  clothes  and  effects  on 
board  sucli  merchant  ship,  and  to  receive  from  the  master  the  pay- 
ment of  the  proportionate  amount  of  liis  wages  up  to  the  period  of 
such  entry,  either  in  money,  or  by  a  bill  on  tlie  owner  of  such  mer- 
chant ship ;  all  which  register  ticket,  clothes,  effects,  money,  and  bill, 
such  master  was  required  to  deliver  up  to  him  accordingly,  under  a 
penalty  of  20L  for  any  refusal  or  neglect,  to  be  recovered  with  ftdl 
6osts  of  suit ;  but  that  in  case  the  master  had  no  means  of  ascertain- 
ing the  balance  due,  he  should  deliver  to  the  seaman  a  certificate  of 
the  period  of  his  services  and  the  rate  of  wages  he  was  entitled  to, 
producing  at  the  same  time  to  the  commanding  or  other  officer  of  her 
Majesty's  ship  the  agreement  entered  into  with  the  seaman  for  the 
voyage,  and  the  master  was  thereupon  entitled  to  receive  from  the 
officer  in  command  of  her  Majesty  s  ship  a  certificate  of  such  entry 
endorsed  on  the  agreement,  as  proof  that  the  master  had  not  parted 
with  the  seaman  contrary  to  the  provisions  of  the  Act(o). 

But  so  much  of  this  section  as  requires  the  proportionate  amount  of 
the  wages  due  to  any  seaman  who  quits  his  ship  to  enter  into  her 
Majesty's  naval  service  to  be  paid  to  him,  has  been  repealed,  and  the 
master  of  the  ship  is  now  required  to  pay  the  same  m  money  or  by 
bill  at  sight;  if  in  money,  to  the  officer  in  command  of  the  Queen's 
ship,  to  be  credited  to  such  seaman  in  the  muster  book  of  such  ship ;  if 
by  bill  upon  his  owner,  to  send  the  bill  to  the  Accountant^General  of 
the  Navy,  to  be  credited  to  the  account  of  the  seaman,  but  not  to  be 
paid  to  him  until  the  time  at  which  he  would  have  been  entitled  to 
receive  the  same,  if  he  had  remained  in  the  service  of  the  ship  which  he 
has  so  quitted  (p). 

^  If  it  becomes  necessary,  in  consequence  of  any  seaman  so  quitting 


(m)  Anon.  2  Campb.  820,  note.  On  the 
saqject  of  impressinent,  see  Foster's  Crown 
JjaWy  154.  Maude  and  Pdlock's  Compen- 
dium of  Shipping  Law,  p.  80.  Bex  v. 
Tubbs,  Cowp.  517.  JExpaHe  Fox.  5  T.  R. 
276.  Rex  «.  Douglas,  5  East^  477.  £x 
parte  Lansdowne,  6  East,  88.  JEx  parte 
Chalacombe,  18  ICast,  550,  note.  Buirow's 
case,  14  East,  846.  Ex  parte  Young.  9  East, 
466.  And  see,  ns  to  exemptions  from  it  by 
8t«tute,  13  Geo.  2,  c.  17;  4  Geo.  8,  c  100 ; 
14  Geo.  3,  c.  78;  50  Geo.  3,  c.  108;  6&  6 


Wro.  4.,  c.  24 ;  10  &  11  Vict.  c.  80 ;  16  &  17 
Vict  c  69.  and  16  &  17  Vict.  c.  73. 

(»)  Sec.  50. 

\o)  7  &  8  Vict,  c  112,  8.  51.  But  an 
apprentice  may  not  enter  the  Queen's  service 
without  the  consent  of  his  master ;  and  if  be 
do  60.  and  the  master  allow  him  to  con- 
tinue, such  master  is  entitled  to  any  balance 
of  prize  money  and  wages  that  may  be  pay- 
able to  such  apprentice  until  the  expiration 
of  his  apprenticei^hip.     (Sec  46.) 

{p)  17  &  18  Vict.  c.  104,  8.  215. 


CHAP,  il]  Earning  and  Payment  of  Wages.  453 

*  his  ship,  for  the  safety  and  proper  navigation  of  the  ship,  to  engage 
a  substitute  at  higher  wages,  the  difference  is  to  be  paid  to  the  master 
or  purser  of  the  ^ip  whicn  the  seaman  has  quitted,  by  the  Accountant- 
General  of  the  Navy,  upon  the  certificate  of  the  Registrar  of  the  High 
Court  of  Admiralty  in  England  (r). 

If  a  seaman  falls  sick  and  dies  during  the  voyage,  the  laws  of 
Oleron(8),  of  Wi8buy(t\  and  of  the  Hanse  Towns  (u),  direct  that  his 
wages  shall  be  paid  to  his  heirs,  in  general  words,  wimout  distinction 
as  to  the  terms  upon  which  he  was  hired :  and  it  is  not  clear  whether 
the  payment  thus  directed,  is  to  be  understood  of  a  sum  proportionate 
to  the  time  of  his  service,  or  of  the  whole  sum  that  would  have  been 
earned  if  he  had  lived  to  the  end  of  the  voyage.  The  French  ordi- 
nance distinguishes  between  the  case  of  a  hiring  by  the  months  and  a 
hiring  for  the  voyage;  and  in  the  first  case  directs  the  payment  of 
wages  up  to  the  day  of  the  death  of  the  seaman :  in  the  last  case,  it 
directs  tne  payment  of  half  the  stipulated  sum,  if  a  seaman  dies  on 
the  voyage  outward,  and  the  whole  if  he  dies  on  the  voyage  home- 
ward (.r).  A  similar  iiile  has  been  laid  down  in  the  case  of  a  hiring 
by  the  voyage,  in  the  ordinance  of  the  Emperor  Charles  the  Fifth  (y), 
which  regulated  the  commerce  of  the  Low  Countries;  and  Cleirae  and 
Valtn  (<?)  say,  that  the  same  rule  was  established  by  the  Consolato  del 
Mare.  There  is  no  general  decision  on  this  subject  in  our  law  books ; 
but  the  LfCgislature  appears  to  have  considered  that  son^e  wages  might 
be  owing  to  seamen,  who  died  in  the  course  of  a  voyage  (a) ;  and  in 
the  case  which  I  am  about  to  quote  it  seems  to  have  been  admitted, 
that  the  representatives  of  a  seaman  hired  by  the  month  would  be 
entitled  to  a  proportion  of  wages  to  the  time  of  his  death.  The  facts 
of  the  case  referred  to  were  very  peculiar,  and  the  decision  turned 
upon  them.  Before  the  passing  of  the  statute  {aa),  which  limited  the 
wages  to  be  given  to  persons  for  navigating  a  ship  back  from  the 
West  Indies  to  this  country,  one  Cutter  was  hired  as  second  mate  on 
a  voyage  from  Jamaica  to  Liverpool;  and  at  Jamaica  the  master  sub- 
scribed and  delivered  to  him  the  following  note: — "Ten  days  after 
the  ship  G.  P.,  myself  master,  arrives  at  Liverpool^  I  promise  to  pay 
Mr.  T.  Cutter  the  sum  of  thirty  guineas,  provided  he  proceeds,  con- 
tinues, and  does  his  duty  as  second  mate  in  the  said  ship,  from  hence 
to  the  port  of  Liverpool.  Kingston^  July  3 1st,  1793"  The  ship 
sailed  from  Kingston  on  the  2nd  of  August,  and  arrived  at  Liverpool 
on  the  9th  of  October.  Cutter  went  on  board  the  31st  of  July,  sailed 
in  the  ship,  and  proceeded,  continued,  and  did  his  duty  as  second 
mate  until  his  death,  which  happened  on  the  20th  of  September.  It 
was  proved  that  the  wages  usually  paid  to  a  second  mate  of  a  ship  on 
such  a  voyage,  if  hired  by  the  month  out  and  home,  were  4i  per 


(r)  Sec.  217,  219.  the  wages  if  the  mariner  dies  at  the  oatward 

(*)  Art.  7.  port,  art.  265. 

m  Art.  19.  M  Cleirao  on  Art.  7  of  kws  of  Oleron. 

iu)  Art.  45.  Cz)  On  the  Fi*ench  Ordinance,  ubi  mpra. 

{x)  Liv.  3,  tit.  4,   Loyers  des  Matelote,  (a)  37  Geo.  3,  c.  73,  s.  7,  and  6  Geo.  ^ 

art.  13  and  14.    The  same  rule  is  laid  down  c.  107,  s.  15. 
in  the  Code  de  Com.,  which  also  gives  half         {aa)  37  Geo.  3,  s.  73,  c.  3. 
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month;  that  when  seamen  were  shipped  by  the  run  from  Jamaka  to 
England^  a  gross  sum  was  xisually  given ;  and  that  the  usual  lenfi:th 
of  a' voyage  from  Jamaica  to  Liverpool  was  about  eight  weeks.  The 
executnx  of  Cutter  brought  an  action  against  the  master,  and  it  was 
contended  on  her  behalf,  that  she  ought  to  recover  a  proportion  of  the 
wages  for  that  part  of  the  voyage  that  he  lived,  and  served  on  board 
the  ship.  The  Court  of  King's  Bench,  before  which  this  question 
was  brought  for  decision,  directed  mquiry  to  be  made  as  to  the  usage 
among  merchants,  &c.,  in  cases  of  this  kind ;  but  no  satisfactory  in- 
formation being  obtained  as  to  the  usage,  although  such  notes  had 
been  often  given,  the  Court,  upon  consideration  of  the  particular 
terms  of  the  note,  and  of  the  great  excess  of  the  sum  to  dSb  paid  to 
Cutter^  if  he  had  performed  the  whole  voyage  according  to  those 
terms,  above  the  usual  rate  of  wages  upon  a  monthly  hiring,  decided 
that  nothing  was  payable  for  the  partial  service;  declaring,  at  the  same 
time,  that  if  the  plaintiff  could  have  proved  a  usage  to  pay  a  pro- 
portional sum  in  similar  cases,  their  decision  shoula  have  been  con- 
formable to  the  usage  (6). 

In  a  subsequent  case  also,  it  was  taken  for  granted,  that  some  wages 
were  due  to  the  mate  of  a  West  India  ship,  who  had  died  on  the  home- 
ward voyage.  The  master  had,  in  pursuance  of  the  directions  of  the 
statutes  before-mentioned  (c),  paid  to  the  receiver  of  the  sixpenny 
duty  for  Greenwich  Hospital  the  sum  of  9/.  as  the  full  amount  of  the 
wages  due.  The  administratrix  of  the  deceased  contending  that  more 
than  9?.  was  due,  brought  an  action  against  the  mastisr,  who  insisted 
that  as  he  had  accounted  upon  oath  according  to  the  directions  of  the 
statute,  the  amoimt  of  the  sum  due  could  not  be  questioned  in  such  an 
action,  but  he  must  be  sued  for  the  penalty  given  by  the  statute,  if 
his  account  was  false.  But  the  Chief  J  ustice  of  the  Court  of  Common 
Pleas  (Sir  Jamss  Mansfield),  before  whom  the  case  was  tried,  and 
afterwards  the  whole  Court,  held  that  the  statute  did  not  deprive  the 
administratrix  of  her  right  to  sue  the  master  for  all  that  was  justly 
due  beyond  the  sum  paid  to  the  officer,  and  as  the  jury  had  found  25L 
to  be  due,  she  was  allowed  to  recover  16i  (d). 

The  payment  of  wages  is  generally  dependant  upon  the  payment 
of  freight:  if  the  ship  has  earned  its  freight,  the  seamen  who  have 
served  on  board  the  ship  have  in  like  nrnnner  earned  their  wages.  And 
as,  in  general,  if  a  ship  destined  on  a  voyage  out  and  home  has  de- 
livered her  outward-bound  cargo,  but  perishes  in  the  homeward  voyage, 
the  freight  for  the  outward  voyage  is  due,  so  in  the  same  case  the 
seamen  are  entitled  to  receive  their  wages,  for  the  time  employed  in 
the  outward  voyage  and  the  unloading  of  the  cargo,  unless  by  the 
terms  of  their  contract  the  outward  and  homeward  voyages  are  con- 
solidated into  onef^).  And  if  a  ship  sails  to  several  places,  wages 
are  payable  to  the  time  of  the  delivery  of  the  last  cargo.  Upon  3ie 
same  principle,  where  money  had  been  advanced  to  the  owners  in  part 

■- ' — - — -" -^- • —    -  III- 

(V)  Cutter  t>.  Powell,  6  T.  Rep.  K.  B.  320.  N.  R.  299. 

(c)  37  Geo.  8,  c.  78,  s.  7,  and  6  Geo.  4,  («)  Anonymous,  1  Lord  Raym.  639,  739; 

c.  107,  8. 15.  12  Mod.  408;  Ordin.  of  Kott<'rdara,  art.  214; 

{d)  Amifltrong  t».  Smith,  1  Bog.  &  Pull.  2  Mogens,  113. 
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of  the  freight  outward,  and  the  ship  perished  before  her  arrival  at  the 
port  of  dehvery,  it  was  held  that  the  seamen  were  entided  to  wages 
m  i)roportion  to  the  money  advanced  (/).  If,  as  sometimes  happens, 
a  charter-party  be  so  framed  as  to  excludfe  the  owners  from  demanding 
freight  for  the  triage  of  the  ontward-bomid  cargo,  unless  the  ship 
brings  back  her  homeward  cargo  in  safety,  it  seems  that  such  a 
special  agreement,  whereby  the  ovmers  consent  to  relinquish  a  benefit 
to  which  they  are  entitled  by  the  general  principles  of  law,  ought  not 
to  affect  the  seamen,  or  deprive  them  of  their  general  right,  unless 
they  also  by  the  terms  of  their  contract  make  the  like  engagements  on 
their  part.  Indeed,  it  was  once  decided  in  the  Court  of  Admiralty 
that  the  seamen,  who  had  navigated  a  ship  chartered  by  the  East  India 
Company,  and  which  had  delivered  her  outward-bound  cargo  in  the 
East  Indies^  but  was  lost  in  the  homeward  voyage,  were  entitled  to 
recover  wages  for  the  outward  voyage  from  the  master,  although  the 
owners  had  covenanted  with  the  (Jompany  not  to  demand  any  freight 
beyond  the  impress  money,  of  which  the  seamen  had  received  their 
share,  unless  the  ship  returned  home  in  safety ;  and  although  the  mari- 
ners themselves  had  given  bonds  to  the  master  to  the  same  effect  with 
regard  to  their  wages  {g).  And  Chief  Justice  HoU  is  said  to  have 
decided  a  cause  tried  before  him  in  the  same  manner  (A).  But  this  decision 
of  the  Court  of  Admiralty  is  reported  to  have  been  disapproved  of  by 
the  House  of  Lords,  who,  in  a  case  arising  out  of  it  between  the  master 
and  the  owners,  gave  liberty  to  the  parties  to  appeal  to  the  Delegates 
against  the  decision  (i).  Inaeed,  I  am  at  a  loss  to  find  any  principle 
upon  which  the  Court  of  Admiralty  could  have  held  these  bonds  to 
have  been  void,  and  have  thought  the  seamen  entitled  to  more  than  a 

Eroportion  of  the  advance  money,  unless  the  bonds  were  deemed  to 
ave  been  obtained  by  oppression  or  fraud.  It  has  of  late  yeai's  been 
usual  to  stipulate  by  express  terms  m  the  articles  of  agreement  signed 
by  the  seamen  employed  in  such  ships,  that  in  case  the  ship  shall  by  , 
the  danger  of  the  sea,  or  any  other  accident  whatsoever,  be  disabled 
or  lost  ouring  the  voyage  for  which  she  is  destined,  so  that  she  do  not 
return  to  and  arrive  at  the  port  of  London^  the  seamen  shall  not  receive 
or  claim  any  further  wages  than  the  impress  money  paid  to  them  in 
advance,  notwithstanding  the  ship  shall,  at  any  time  before  her  being 
so  disabled  or  lost,  have  broke  bulk,  or  delivered  any  goods,  at  any 

Eort  or  place  whatsoever.  And  there  is  no  instance  of  a  claim  made 
y  the  seamen  against  the  terms  of  this  clause  in  the  articles. 
By  articles  of  agreement,  in  the  form  usual  before  the  recent  Act, 
and  containing  the  common  stipulation,  that  "no  seaman  should  de- 
mand or  be  entitled  to  his  wages,  or  any  part  thereof,  until  the 
arrival  of  the  said  ship  at  her  above-mentionea  port  of  discharge  and 
her  cargo  delivered  f  it  was  stated  that  the  ship  was  bound  for  the 
ports  of  Madeira^  any  of  the  West  India  islands  or  Jamaica^  and  to 
return  to  London;  and  in  consideration  of  the  monthly  or  other  wages 
therein  mentioned,  the  seamen  severally  undertook  to  perform  the 
above-mentioned  voyage^  and  the  master  agreed  with  and  nired  them 

)  Anon.  2  Show.  283.  (h)  Edwards  c.  Chfld,  2  Vera.  727. 

)  Buck  V,  Bawlinson,  1  Bro.  P,  C.  102.  («)  Bock  t?.  Rawlinson,  1  Bro.  P.  C.  102. 
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for  the  said  voyage.  The  ship  sailed  from  London  with  a  full  cargo 
for  Madeira,  and  delivered  it  there,  and  took  in  a  full  cargo  of  wine ; 
and  sailed  for  the  West  Indies.  Part  of  the  wine  was  delivered  at 
^Dominica,  and  another  part  at  Kingston  in  Jamaica^  and  at  this  latter 
place  the  ship  took  in  some  government  stores  for  Port  Antonio  in 
Jamaica,  which  she  delivered  there,  and  then  proceeded  to  Martha 
Bray,  in  the  same  island,  where  she  delivered  the  remainder  of  the 
wine,  and  took  in  her  cargo  for  London;  for  which  place  she  soon 
afterwards  sailed,  but  was  lost  on  the  voyage  home.  One  of  the 
seamen,  who  had  been  hired  at  monthlv  wases,  brought  an  action, 
contending  that  the  voyage  was  divided  mto  three  distinct  parts,  viz., 
Madeira,  the  West  Indies,  and  home ;  and  that,  as  freight  had  been 
earned  for  the  two  first  parts,  he  was  entitled  to  his  wages  up  to  the 
time  of  the  ship's  departure  fix)m  Martha  Bray.  But  the  Court,  hold- 
ing that  the  port  of  discharge  mentioned  in  the  articles  meant  London, 
determined  tnat  by  reason  of  the  special  stipulation  he  could  recover 
nothing  (i). 

*  From  this  doctrine  the  Court  of  Admiralty,  assuming  all  such 
clauses  to  be  the  result  of  an  unconscientious  (^)  advantage  taken  of 
the  ignorance  or  the  necessities  of  the  seamen,  resolutely  withheld  its 
countenance,  and  Lord  Stowell,  in  the  case  of  the  Jvliana  (m),  most 
emphatically  expressed  his  condemnation  of  it  The  facts  of  that  case 
were  as  follow:  William  Latdmore,  a  seaman,  was  hired  in  August, 
1820,  to  proceed  at  certain  wages  on  board  the  Juliana  from  Ports^ 
mouth  on  a  voyage  to  New  South  Wales,  Batavia,  Bengal,  and  back  to 
London.  She  accordingly  sailed  with  a  cargo  of  convicts  to  the  river 
Derwent,  in  New  South  Wales,  arrived  and  landed  them  there,  took 
on  board  live  stock  and  salt  provisions,  and  sailed  to  Port  Jackson, 
where  she  delivered  that  cargo;  and  then  sailed  to  Batavia,  where 
she  took  in  a  cargo  of  poultry,  which  sh»  partly  delivered  at  Minto, 
and  then  sailed  to  Serampore,  where  she  delivered  the  remainder  and 
took  in  sugar  for  England,  and  various  goods  for  Calcutta,  at  which 
place  she  discharged  the  latter  goods  and  took  in  other  articles  for 
England.  In  the  month  of  December,  1821,  she  arrived  in  the 
Doums,  where,  having  struck  on  the  Kentish  Knock,  she  was  wrecked, 
and  every  soul  on  board  perished  except  Lattimore  and  another,  who 
were  picked  up  by  a  fishing  boat.  It  was  admitted  that  freight  to  the 
amount  of  3,000^  at  least  had  been  earned,  and  that  during  the  whole 
of  the  voyage  the  seaman  well  and  ably  performed  his  duty ;  but  his 
claim  for  wages  was  met  by  alleging  the  stipulation  in  the  articles, 
"  tliat  no  officer  or  seaman  should  demand  or  be  entitled  to  his  wages, 
or  any  part  thereof,  until  the  arrival  of  the  ship  at  the  above-men- 
*  tionedport  of  discharge,  and  her  cargo  delivered;"  and  it  was  further 


(k)  Appleby  r.  Dods,  8  East,  300.  As  to 
claim3  for  wages  on  a  quantum  m^ttitf  see 
Eakeii  r.  Thpm,  5  Esp.  6.  Hillyard  r. 
Mount,  3  C.  &  P.  93.  White  v.  Mattison, 
2  Starkie,  325.  Jesse  v.  Boy,  1  C.  M.  &  R. 
316. 

(I)  But  see  the  case  of  the  Hoghton, 
Brady,  3  Ha|^.  Ad.  Hep.  100,  where  a  clause, 


usual  in  the  Baltic  trade,  that,  in  case  the 
ship  should  winter  abroad,  on  account  of 
the  ice,  the  officers  and  men  agreed  to  ac- 
cept half  wages,  was  upheld  by  Sir  John 
NichoU. 

(m)  2  Dods.  Ad.  Rep.  510.  See  also  the 
Sidney  Cove,  2  Dods.  18.  The  Neptune, 
1  Hagg.  22.    The  Lady  Durham,  3  ib.  196. 
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^{deaded  that  bjthe  aboye-mentioDed  port  of  discharge  was  meant 
aiid  intended  the  port  of  London^  and  that  the  ship  was  totally  lost, 
together  with  her  cargo,  on  her  return  to,  and  before  her  arrival  in, 
London,  and  before  any  part  of  her  cargo  had  been  delivered. 

LfOrd  Stowelly  after  an  elaborate  review  of  the  decisions  upon  this 
question,  and  particularly  that  of  Lord  HoUy  in  the  case  of  Edwards 
V,  Child (n),  expressed  himself  as  follows:  "This  Court  certainly 
does  not  claim  the  character  of  a  Court  of  general  Equity,  but  it  is 
bound,  bv  its  commission  and  constitution,  to  determine  the  cases 
submittea  to  its  cognizance  upon  equitable  principles,  and  according 
to  the  rules  of  natural  justice.  How  far  a  Court  of  Law  would  limit 
its  views  of  the  question  to  the  letter  of  the  contract,  and  leave  these 
improvident  men  to  find  their  way,  in  a  Court  of  Equity,  out  of  a 
bargain  which  that  Court  has  deemed  unreasonable,  when  it  appeared 
in  another  form  substantially  the  same,  I  am  not  enabled  to  pronounce. 
There  are  those  who  might,  perhaps,  lament  if  this  humble  class  of 
suitors  were  compelled  to  a  pilgrimage  through  a  second  Court.  This 
Court  is  not  disposed  to  put  that  burthen  upon  them :  it  will,  as  fax* 
as  it  can,  protect  these  illiterate  and  inexperienced  persons  against 
their  own  ignorance  and  imprudence.  And  I  confess  I  feel  disposed 
to  do  so  more  in  the  case  of  these  articles  than  in  the  case  of  articles 
and  bonds ;  because  I  think  it  much  more  probable  that  covenants, 
bearing  hard  upon  them,  should  slip  unnoticed  into  articles  which 
th^y  execute  as  mere  formal  uistruments  of  course,  than  into  bonds, 
which  are  instruments  of  rare  occurrence  to  them,  and  by  which  their 
curiosity  would  naturally  be  excited  and  alarmed.  I  may  add,  that 
the  terms  in  which  the  stipulation  appears,  mi^ht  probably  be  under- 
stood by  the  mariners,  as  tney  are  actually  understood  by  the  Courts 
of  Scotland  (o),  to  signify  only  a  postponement  of  the  payment,  not  a 
privation  of  the  title  which  the  law  had  guaranteed  to  them.  The 
words  are  sufficiently  satisfied  by  that  interpretation,  and  I  infer  fi'om 
the  present  case  that  the  mariners  so  understood  them;  otherwise 
they  might  be  charged  with  a  want  of  that  good  faith  with  which  they 
have  a  right  to  be  credited,  if  they  were  now  resisting  a  claim  which 
they  fully  understood  and  admitted  at  the  date  of  the  agreement  I 
reject  this  article  of  the  allegation,  and  shall,  of  course,  proceed  upon 
the  summary  petition ;  and,  if  it  be  dul^  supported  by  proof,  shall 
feel  myself  bound  by  law,  authority,  and  justice,  to  pronounce  for  the 
wages  on  the  outward  voyages." 

The  principles  upon  which  this  judgment  proceeded  have  been 
repeatedly  avowed  and  acted  upon  in  the  Courts  of  the  United  States, 
*  It  is    cit^   by  Judgie  Story  (p)  and  Chancellor  Kent   (y),  with 


l; 


in)  Ante,  p.  455. 
o)  Commentariee  on  the  Law  of  Scot- 
land, Tol.  i.  p.  515. 

(p)  American  edition  of  this  work,  p.  448. 
"If,"  savs  Judge  Story,  "the  voyage  or 
freight  be  lost  by  the*  ne^Ugence,  fi*aud, 
or  misconduct  of  the  owner  or  master,  or 
Tolontarily  abandoned  by  them;  if  the 
owner  hAve  contracted  for  freight  upon  terms 


or  contingencies  differing  from  the  general 
rules  of  maritime  law;  or  if  he  haye 
chartered  his  ship  to  take  a  freight  at  a 
fbreign  port,  and  none  is  to  be  earned  on  the 
outward  voyage;  in  all  these  cases  the 
mariners  are  entitled  to  wages,  notwith- 
standing no  freight  has  been  earned."  The 
SaratMpi,  2  QalhiBon  (American  Bep.)  175. 
9)  KenfB  Commentaries,  Edin.  edit.  188. 
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♦  approbation,  as  deciding  •*  that,  where  a  Toyage  fa  dmded  by  Tarions 
ports  of  delivery,  a  proportional  chiim  Ibr  wages  attaches  at  each  of 
such  ports ;  and  that  all  attempt  to  evade  or  invade  that  title,  by 
renunciations  obtained  from  the  mariners  without  any  consideration, 
by  collateral  bonds,  or  by  contracts  iilserted  in  the  body  of  the 
shipping  articles,  are  ineffectual  and  void.** 

The  possibility  of  reconciling  this  judgment  with  the  principles  of 
construction  by  which  the  Courts  of  Common  Law  are  governed, 
became  the  subject  of  discussion  before  the  Court  of  Exchequer,  in 
the  case  of  Jesse  v.  Roy{ry  It  was  an  action  brought  by  the 
administrator  of  a  deceased  seaman,  for  one  moiety  of  a  share  of  a 
cargo  of  sperm  oil,  on  articles  of  agreement,  whereby  the  deceased 
agreed  to  serve  on  board  the  ship  Hoyalisty  bound  from  London  to 
the  South  Seas,  on  a  whaling  adventure,  and  to  return  therewith  to 
London,  where  the  voyage  was  to  end.  The  articles  contained  a 
stipulation,  **  That  no  one  of  the  officers  and  crew  shall  demand  or  be 
entitled  to  his  share  of  the  net  proceeds  of  the  said  cargo  until  the 
arrival  of  the  said  ship  or  vessel  at  London,  and  her  cargo  shall  be 
then  sold  and  delivered,  and  the  money  for  tiie  same  actually  received 
by  the  owner ;  nor  unless  he  shall  have  well  and  truly  performed  the 
above-mentioned  voyage,  according  to  the  true  intent  and  meaning  of 
the  articles."  A  cargo  of  oil  was  procured,  but  the  ship  was  after- 
wards condemned  in  a  foreign  port,  and  the  cargo  transhipped  and 
despatched  in  another  vessel,  on  board  which  the  seaman  was  return- 
ing home  when  he  died.  Lord  Lyndhurst,  C.  B.,  in  the  course  of  the 
case,  which  wad  twice  argued,  directed  the  attention  of  the  counsel 
for  the  plaintiff  to  the  question,  whether  the  words  **  until  the  arrival 
of  the  said  ship  at  London/*  might  not  be  construed  as  merely  r^u- 
lating  the  time  and  place  of  payment,  and  not  as  a  condition  pre- 
cedent ;  and  his  lordship  said  that  the  decisions  to  that  effect,  of  the 
Courts  in  America  («),  which  had  been  cited  in  the  argument,  were 
entitled  to  great  consideration. 

The  Court,  however,  finally  decided  that  the  plaintiff  could  not 
recover  on  the  articles. 

This  difference  has  since  been  composed  by  the  Legislature;  it 
having  been  enacted,  by  the  5  &  6  Wm.  4,  c.  19,  s.  5,  the  7  &  8  Vict 
c.  112,  s.  5,  the  13  &  14  Vict,  c.  93,  s.  53,  and  now  by  the  17  &  18 
Vict  c  104,  That  no  seaman,  by  reason  of  any  agreement,  shall 
forfeit  his  lien  upon  the  ship,  or  be  deprived  of  any  remedy  for  the 
recovery  of  his  wages,  to  which  he  would  otherwise  have  been 
entitled;  and  that  every  stipulation  inconsistent  with  that  Act, 
whereby  any  seaman  consents  to  abandon  his  right  to  wages  in  the 
case  of  the  loss  of  the  ship,  or  to  abandon  any  nght  which  he  may 
have  or  obtain  in  the  nature  of  salvage,  shall  be  inoperative  (t).  And 
further,  by  the  last  of  these  statutes,  in  abrogation  of  the  prmciple  of 
the  marine  law,  **  Freight  is  the  mother  of  wages,"  that  no  right  to 

*  wages  shall  be  dependent  on  the  earning  of  freight,  and  that  every 

(r)  4.Tyrw.626;  1C.M.&R.816.  of  Jadge  Story  to  the  American  edition  of 

(«)  Kent's  Commeatarief,  Edinbnigh  edi-      thiB  wo^,  p.  448. 
Uon,  p.  18S»  and  the  caief  dted  in  the  notes  (t)  Sec.  182. 
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*  seaman  or  apprentice,  who  would  be  entitled  to  demand  and  recover 
any  wages  if  the  ship  in  which  he  has  served  had  earned  freight, 
shall,  subject  to  all  other  rules  of  law  and  conditions  applicable  to  the 
case,  be  entitled  to  recover  the  same,  notwithstanding  that  freight  has 
not  been  earned.  But  that  in  all  cases  of  wreck  or  loss  of  the  ship, 
proof  that  he  has  not  exerted  himself  to  the  utmost  to  save  the  ship, 
cargo,  and  stores,  shall  bar  his  claim  (u).  The  wages,  in  such  cases,  if 
the  seaman  dies  before  the  same  are  paid,  are  to  be  paid  and  applied  in 
the  manner  specified  by  the  Act  with  regard  to  the  wages  of  seamen 

*  who  die  during  a  voyage  (^).* 

If,  after  the  luring  of  seamen,  the  owners  of  a  ship  do  not  think 

J)roper  to  send  her  on  the  intended  voyage,  the  seamen  are  to  be  paid 
or  the  time  during  which  they  may  have  been  employed  on  board  the 
8hip(y).  If  they  sustain  any  special  damage  by  breaking  off  the 
contract,  it  seems  reasonable  also  that  they  should  recover  such 
damage  by  an  action  upon  the  agreement  And  it  is  enacted,  that 
any  seaman  who,  having  signed  an  agreement,  is  discharged  before 
the  commencement  of  the  voyage,  or  before  one  month's  wages  are 
earned,  without  fault  on  his  part  justifying  such  discharge,  and  with- 
out his  consent,  shall  be  entitled  to  receive  from  the  master  or  owner, 
in  addition  to  any  wages  he  may  have  earned,  due  compensation  not 
exceeding  one  month's  wages,  and  to  be  recovered  as  wages,  .for  the 
damage  tnereby  caused  to  him  (z).  The  French  ordinance  also  directs 
the  payment  of  wages  for  the  time  employed  in  equipping  the  ship  in 
two  other  cases  (a),  which  I  do  not  find  mentioned  in  the  more  ancient 
sea  laws ;  these  are,  the  prohibition  of  commerce,  by  the  government 
of  the  country  to  which  tne  ship  belongs,  with  the  country  to  which  it 
is  destined  (which  must  always  take  place  if  a  war  happens  between 
the  two  countries),  and  an  embargo  imposed  in  the  lading  port  The 
latter  case  does  not  in  general  dissolve  the  contract  between  the 
owners  and  the  merchant  oy  the  law  either  of  France  or  England,  as 
I  have  already  mentioned  (6),  yet  it  may  be  i^easonable  on  such  an 
occasion  to  discharge  the  greater  part  of  the  mariners,  who  may 
readily  find  in  other  ships  an  employment  equally  beneficial  to  them- 
selves, and  are,  therefore,  not  likely  to  sustain  or  recover  special 
damage  to  any  considerable  amount  by  the  non-performance  of  the 
contract  made  with  them.  But  if  thev  continue  with  the  ship,  they 
will,  if  hired  by  the  months  be  entitled  to  their  wages  during  the 
period  of  detention  (c).  *    " 


(u)  Sec.  183.  In  Hollingworth  v.  Palmer, 
4  Exdi.  267,  the  point  was  raised  bat  not 
dotermined,  whether  ir  aetman  who  did  not 
leave  the  wreck  and  was  drowned  the  day 
after  the  loss  of  the  ship,  hod  acquired  nnder 
this  section  a  title  to  his  wages  up  to  the 
time  of  the  loss. 

(ar)  Sec.  184.     ^eeposi» 

iy)  WcUs  V,  Osman,  2  Lord  Raym.  1044. 
And  a  mariner,  discharged  from  a  vessel 
after  the  articles  had  be^  signed,  hnt  he- 
Ibre  the  commencement  of  tto  voyage,  was 
considered  by  the  present  learned  Jndge  of 


the  Court  of  Admiralty  entitled  to  prosecute 
in  that  Court  a  suit  for  waecs,  the  voyage  fbr 
whiob  he  was engteod  notnaving been abao' 
doned.  The  City  of  London,  1 W.  Rob.  p.  38. 

(z)  16  &  17  Vict.  c.  104,  s.  167. 

\a)  Liv.  3,  tit  4,  Loyers  des  Matelots, 
art.  4  &  5 ;  Code  de  Com.  art.  258. 

(l)  Ante,  part  4^  p.  428. 

\c)  Beale  v,  Thompson,  3  Bos.  &  Pull.  405. 
In  the  case  of  arrest  during  the  voyage,  the 
Code  de  Com.  gives  to  seamen  hired  oy  the 
montTf  half  their  wages  during  the  detection, 
art.  254. 
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In  the  case  of  shipwreck  it  is  the  duty  of  the  seamen  to  exert 
themselves  to  the  utmost  to  save  as  mucn  as  possible  of  the  vessel 
and  cargo;  and  if,  in  so  doing,  they  become  disabled,  they  have  therefore 
no  ground  of  action  against  their  owners  (d).  If  the  cargo  is  saved, 
and  a  proportion  of  the  freight  paid  by  the  merchant  in  respect 
thereof,  it  seems  upon  principle  that  the  seamen  are  also  entitled 
to  a  proportion  of  their  wages;  and  this  is  expressly  directed  by 
the  French  ordinance  {e).  And  for  their  labour  m  saving  the  cargo, 
or  the  remains  of  the  ship,  they,  as  well  as  other  persons,  may  i)e 
entitled  to  a  recompence  by  way  of  salvage,  if  the  circumstances  do 
not  entitle  them  to  wages.  By  ihe  laws  of  Oleron{f\  if,  in  the  case 
of  shipwreck,  "  the  seamen  preserve  a  part  of  the  ship  and  lading, 
the  master  shall  allow  them  a  reasonable  consideration  to  carry  them 
home  to  their  own  country ;  and  in  case  they  save  enough  to  enable 
the  master  to  do  this,  he  may  lawfully  pledge  to  some  honest  persons 
such  part  thereof  as  may  be  sufficient  for  the  occasion."  By  tne  laws 
of  Wisbuy  (^),  "  the  mariners  are  bound  to  save  and  preserve  the 
merchanmse  to  the  utmost  of  their  power :  and,  whilst  they  do  so  (ce 
faisanty  according  to  the  French  translation),  ought  to  be  paid  their 
wages,  otherwise  not,"  By  the  Haneeatic  ordinance  (A),  "  if  a  ship 
happens  to  be  cast  away,  the  mariners  are  obliged  to  save  as  much  as 
in  them  lies,  and  the  master  ought  to  requite  them  for  their  pains  to 
their  content,  and  convey  them  at  his  own  charge  to  their  dwelling- 
places  ;  but  if  the  mariners  refuse  to  assist  the  master,  in  such  case 
they  shall  have  neither  reward  nor  wages  paid  them."  It  is  not  quite 
clear,  from  the  language  of  these  ancient  ordinances,  whether  the 
payment  directed  to  be  made  to  seamen  on  those  melancholy  occasions, 
IS  to  be  a  reward  only  for  their  labour  in  the  salvage,  or  a  recompence 
for  their  former  services  in  the  ship.  But  Cleirac,  in  his  commentary 
on  the  laws  of  Oleron  (i),  says,  that  by  an  ordinance  of  Philip  the 
Second  of  Spain,  made  in  the  year  1563  {k)^  it  is  ordained,  that  the 
seamen  shall  save  as  much  as  they  can  from  shipwreck,  and  in  that 
case  the  master  is  bound  to  pay  them  their  wages,  and  to  give  them  a 
further  reward  for  their  labour  out  of  the  goods.  And  the  Hanseatic 
ordinance  of  the  year  1614  (Z)  expressly  directs,  that  if  so  much  of 
the  ship  be  saved  as  equals  the  value  of  the  wages  of  the  seamen,  they 
shall  be  paid  their  whole  wages.  In  like  manner,  the  ordinance  of 
Rotterdam  (m)  and  the  French  ordinance  («)  also  expressly  direct  the 
payment  of  wages  out  of  the  relicts  and  materials  of  the  ship. 

There  was  not  until  very  lately  any  known  decision  of  a  British 
Court  on  this  point  But  the  question  having  been  brought  before 
the  Court  of  Admiralty,  in  a  case  where  the  parts  of  a  stranded  ship 
were  sold  for  more  than  sufficient  to  pay  the  wages  of  the  seamen,  no 


[: 


frf)  Digby  r.  Raine,  8  L.  T.  144,  Exch.  (%)  Art.  8. 

[e)  Liv.  3,  tit.  4,  Loyers  des  Matelots,  Uc)  Tit  Average,  art.  12, 

art.  9.  \l)  lit.  9,  art.  6. 

(J)  Art.  3.  (m)  Art.  219;  2  Magens,  114. 

(g)  Art.  15.    According  to  the  transla-  (»}  Liv.  8,  tit.  4^  Loyers  des  Matelots, 

tion  in  Malyne.  art.  9,  and  Valin^  thereon ;  and  see  Code  de 

(A)  Art.  44.  Com.  art.  269. 
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part  of  the  cargo  having  been  saved,  and  the  seamen  having  exerted 
themselves  very  laboriously  to  save  the  parts  of  the  ship,  and  not 
having  departcKl  nntil  they  were  dismissed  by  the  master,  Lord 
StoweUy  after  reviewing  and  commenting  npon  the  several  foreign 
authorities  on  the  subject,  admitted  the  claim  of  the  seamen,  who 
thereupon  received  their  wages  from  the  owners  (  o). 

"^  In  ihe  course  of  his  judmnent,  his  lordship  expressed  his  dissent 
from  an  (pinion  which  has  long  prevailed,  and  is  now  established  in 
the  Courts  of  America  (p),  that  the  mariner's  right  to  wages  in  such 
cases  is  in  the  nature  of  a  claim  for  salvage  remuneration.  After 
stating  the  duty  of  the  mariner  in  cases  of  shipwreck  to  save  as  much 
of  the  ship  and  cargo  as  he  can,  his  lordship  continues :  ^^  I  ask,  is 
he  to  have  no  recompence  for  this  continuation  of  his  service  in  the 
most  formidable  shape  which  that  service  to  that  ship  can  assume? 
Nobody,  I  think,  ventures  to  say  that ;  but,  say  they,  he  should  have 
it  by  way  of  salvage,  or  on  a  qua/ntum  meruit  There  are,  I  think, 
decisive  objections  to  both  these  views  of  the  matter.  What  is  a 
salvor?  A  person  who,  without  any  particular  relation  to  a  ship  in 
distress,  proffers  useful  service,  and  gives  it  as  a  volunteer  adventurer, 
without  any  pre-existing  covenant,  that  connected  him  with  the  duty 
of  employing  himself  for  the  preservation  of  that  ship ;  not  so  the 
crew,  whose  stipulated  duty  (to  be  compensated  by  payment  of  wages) 
it  is  to  protect  that  ship  through  all  perils,  and  whose  entire  possible 
service  is  pledged  to  that  extent  Accordingly,  we  see,  in  the 
numerous  salvage  cases  that  come  into  this  Court,  the  crew  never 
claim  as  joint  salvors,  although  they  have  contributed  as  much  as 
and  perhaps  more  than  the  volunteer  salvors  themselves.  The 
general  rule  is  strong  and  inflexible,  that  they  are  not  permitted  to 
assume  that  character.  As  Uie  law  stands  generally,  they  are  excluded 
from  it  on  just  grounds. 

**  A  proceeding  for  salvage  would  be  less  beneficial  and  safe  for  the 
owners,  if  permitted.  In  a  salvage  case,  jrou  must  take  into  con- 
sideration the  question  of  personal  danger  mcurred,  the  value  of  the 
property  saved,  and  other  circumstances  which  may  influence  the 
demand  of  salvage ;  whereas  the  rule  of  wages  presents  only  a  stipu- 
lated sum,  which  in  no  case  can  be  exceeded.  By  the  same  rule, 
every  temptation  to  throw  the  ship  into  situations  of  danger,  with  a 
view  to  extravagant  salvage,  is  effectually  removed,  for  no  increase  of 
danger  can  bring  to  the  mariners  an  increase  of  profit 

"  (>Q  all  views  of  the  relative  justice  between  the  parties,  and  of 
public  policy  and  convenience,  there  can  be  no  doubt  that  the  rule  of 
wages  nas  the  advantage  upon  the  clearest  grounds ;  but  take  it  upon 
the  most  naked  principles  of  law  applying  to  it, — the  contract  covers 
the  whole  ship,  one  part  as  well  as  another,  and  no  one  part  more 
than  anodier,  with  the  mariner's  lien.  A  part  separated  by  a  storm 
♦  is  not  disengaged  by  that  accident  from  that  lien.     If  it  be  recovered. 


(o)   Neptune,  Oark,   1    Haag.  227.      The  judgment  of  liOrd    Stowell  is  peculiarly 
worthy  the  attention  of  the  reader. 
(p)See  note  to  American  edition  by  Judge  Story,  p.  461. 
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*  it  ifl  recovered  as  part  of  the  primitiye  pledge  mortgaged  to  the 
mariner.  Again,  when  does  the  authority  of  the  master  cease  ?  His 
authority  does  not  certainly  merge  in  ue  misfortune,  nor  are  the 
seamen  at  liberty,  without  staying  a  reasonable  time  for  the  recovery 
of  parts  of  the  ship  and  cargo  (if  there  be  any  prospect,  in  his  jud^ 
ment,  of  such  recovery),  immediately  to  di^rse  thraMelves  over  the 
country  on  whose  shores  they  have  encountered  the  mischance,  with- 
out some  discharge  from  him.  The  duty  of  service  survives  as  long 
as  the  rights  of  authority  exist ;  these  relaticms  are  created  by  the 
same  contracts ;  they  have  a  temporary  origin  and  a  corresponding 
termination  on  all  just  ccmstruction  of  that  contract 

"  I  adhere  to  the  spirit — I  had  nearly  said  to  the  letter— -of  what  I 
am  reminded  of  having  said  in  a  fomer  caee,  not  exacdy  upon  this 
question,  that  ^  a  seaman  had  a  right  to  cling  to  the  last  plank  of  his 
shiplii  satisfaction  of  his  wages,  or  part  of  them;'  Be  it  remembered, 
that,  by  the  general  and  iust  policy  of  all  maritime  states,  the  total 
loss  of  the  ship,  occasioned  solely  by  the  act  of  God,  visiting  the  deep 
with  storms  and  tempest,  brings  with  it  the  loss  of  all  the  earned 
wages  ^xcept  advances),  although  the  general  rule  of  law  is,  that  the 
act  of  God  prejudices  no  man ;  and  although  the  mariner  has  con^- 
buted  nothing  to  the  mischance,  but  exerted  his  utmost  endeavours  to 
prevent  it;  and  although  he  is  prohibited  by  law  from  tnrotecting 
himself  from  loss  by  insurance,  as  his  owner  is  empowered,  to  do  for 
his;  it  is  surely  a  moderate  compensation  for  these  disadvantages 
that  he  shall  be  entitled  upon  the  parts  saved,  as  far  as  they  will  go, 
in  satisfiu^on  of  his  wages  already  earned  by  past  services  and 
perils." 

This  judgment,  it  will  be  observed,  was  delivered  in  a  case  in 
which  the  executors  of  the  seamen  had  contributed  to  save  so  much  of 
the  remains  of  the  ship  and  materials  as  formed  a  fund  out  of  which 
their  wages  might  be  paid;  a  circumstance  to  which  Lord  StoweU 
eould  hardly  fail  to  advert  when  commenting  on  die  injustice  of 
rejecting  the  claim  of  the  mariners — ^but  it  was  not  the  ground  of  his 
decision. 

^  In  the  case  of  the  Reliance  {q\  a  suit  was  instituted  for  wages  in 
thb  Court  of  Admiralty,  by  the  r^resentatives  of  a  seaman  who 
was  drowned  as  soon  as  the  vessel  struck,  and  had  done  nottm^ 
towards  saving  the  portions  of  the  ship  which  were  saved.  Doctor 
Liishingion  admitted  the  petition,  being  clearly  of  opinion  that  the 
case  of  the  Neptune  was  an  audioritv  in  point,  and  expresing  his 
entire  concurrence  in  the  principle  of  its  decision. 

3.  Lastly,  As  to  tiie  time  of  payment 

We  have  seen  that  by  the  16  &  17  Vict  c  104,  the  master 
is  bound  within  twenty-fbur  hours,  before  paying  off  or  dis- 
charging any  seaman,  to  deliver  to  him  or  to  tne  shipping  master, 
before  whom  he  is  discharged,  a  full  account  of  his  wages,  and  of  all 
deductions  to  be  made  therefrom ;  and  that,   in  the  case  of  foreign- 

*  g^^i^g  ships,  all  seamen  discharged  in  the  United  Kingdom  must  be 


(j)  The  Keliance,  2  Wm.  Rob.  120. 
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*  discharged  and  receive  their  wages  in  the  presence  of  a  shipping 
master  (r ). 

^^  The  master  or  owner  shall  pay  to  every  seaman  his  wages,  within 
the  respective  periods  following ;  that  is  to  say^  in  the  case  of  a  home- 
trade  ship  the  wages  shall  be  paid  within  two  days  after  tfie  termina- 
tion of  tne  ajo^reement,  or  at  the  time  when  the  seaman  shall  be 
discharged,  wmchever  shall  first  happen,  and  in  the  case  of  all  other 
ships,  except  ships  employed  in  the  Southern  Whale  Fishery,  or  on 
voyages  for  which  seamen,  by  the  terms  of  their  agreement,  are 
compensated  by  shares  in  the  profit  of  the  adventure,  the  wages 
shall  be  paid  at  the  latest  within  three  days  after  the  cargo 
shall  have  been  delivered,  or  within  five  days  after  the  seaman's 
discharge,  whichever  shall  first  happen;  and  in  all  cases,  the 
seaman  shall,  at  the  time  of  his  discharge,  be  entitled  to  be  paid  on 
account  a  sum  equal  to  one-fourth  part  of  the  estimated  balance  due 
to  him ;  and  if  any  master  or  owner  shall  neglect  or  refuse  to  make 
payment  in  the  manner  required,  without  sufficient  cause,  he  shall  for 
ev^y  such  neglect  or  refusal  pav  to  the  seaman  the  amount  of  two 
days  pay  for  each  day,  not  exceeding  ten  days,  during  which  payment 
shall,  without  sufficient  cause,  be  delayed  beyond  the  respective  periods 
aforesaid,  and  such  sum  shall  be  recoverable  as  wages  («}. 

It  is  declared,  moreover,  that  the  pavment  shall  be  valid,  notwith- 
standing any  previous  assignment  by  toe  seaman  of  his  wages,  or  of 
any  attachment  or  incumbrances  thereon,  and  that  no  assignment  of 
wages  or  of  salvage,  made  prior  to  the  accruing  thereof,  shall  be 
binding  upon,  and  no  authority  for  their  receipt  irrevocable  by  the 
party  makmg  it ;  and  that  no  debt  exceeding  in  amount  5^.,  incurred 
Dy  any  seaman  after  he  has  engaged  to  serve,  shall  be  recoverable 
until  the  service  agreed  for  is  concluded  {iy 

When  a  seaman  is  left  on  shore  at  any  place  abroad,  under  a 
certificate  of  his  not  being  in  a  condition  to  proceed  on  the  vovage, 
the  master  is  to  deliver  to  certain  functionaries  or  merchants 
(mentioned  in  the  Act)  a  just  and  true  account  of  the  wages  due, 
and  to  pay  the  same  to  the  seaman,  either  in  money  or  by  a  bill 
drawn  upon  the  owner  of  his  ship;  and  if  by  a  bill,  then  such 
functionary  or  merchants  are  authorized  and  required  by  certificate, 
endorsed  on  the  bill,  to  testify  that  it  is  drawn  according  to  the  Act, 
for  money  due  on  account  of  wages  of  a  seaman,  or  to  that  efiect 
The  penalty  upon  the  master  for  a  refusal  or  neglect  to  give  such 
account,  and  to  pay  the  amount  thereof,  is  ten  pounds,  and  for  giving 

*  a  false  account,  twenty  pounds  (u). 

Policy  requires  that  the  wages  of  seamen  should  not  be  paid  to 
them  in  foreign  countries,  as  well  to  prevent  desertion  as  to  preserve, 
for  the  benefit  of  their  femilies,  the  money  that  might  otherwise  be 
spent  in  idleness  and  debauchery.  The  Legislature  of  this  country  has 
enacted,  by  a  general  law,  "  that  no  master  or  owner  of  any  merchant 
ship  shall  pay  or  advance,  or  cause  to  be  paid  or  advanced,  to  any  sea- 


Sec.  171,  AiUe,  p.  AM.  (0  Sees.  233  234. 

Soc.  187.  W  Sec  209. 
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man  or  mariner,  during  the  time  be  shall  be  in  parts  beyond  the  seas, 
any  money  or  eflTects  on  account  of  wajies  exceeding  one  moiety  of  the 
wages  which  shall  be  due  at  the  time  of  such  payment,  until  such  ship 
or  vessel  shall  return  to  Great  Bntain  or  Ireland,  or  the  plantations^ 
or  to  some  other  of  his  Majesty's  dominions  whereto  they  belong,  and 
from  whence  they  were  first  fitted  out ;  and  if  any  such  master  or 
owner  of  such  merchant  ship  or  vessel  shall  pay  or  advance,  or  cause 
to  be  paid  or  advanced,  any  wages  to  any  seaman  or  mariner  above 
the  said  moiety,  such  master  or  owner  shall  forfeit  and  pay  double  the 
money  he  shall  so  pay  or  advance,  to  be  recovered  in  the  High  Conrt 
of  Admiralty  by  any  person  who  shall  first  discover  and  inform  of  the 
same  (jr).  The  French  ordinance,  so  often  quoted,  has  made  no  pro- 
vision on  this  subject ;  but,  according  to  Pothier,  the  defect  was  supplied 
by  subsequent  ordinances  in  that  country,  which  prohibited  the  pay- 
ment of  wages  in  places  to  which  the  ship  did  not  belong,  without  the 
consent  of  the  French  consul  in  a  foreign  countiy,  and  in  France  of  the 
oflScers  of  the  classes  (y).  The  Code  de  Commerce  does  not  appear  to 
contain  any  reflation  on  this  subject  The  ordinance  of  Rotterdam  {z) 
having  enacted,  "  That  the  fidl  wages  of  the  ship's  company  shall 
always  be  deemed  to  be  earned,  whether  one  or  more  complete  voyages 
have  been  made  in  foreign  parts,  even  though  the  ship  should  afterwards 
happen  to  be  lost,"  adds,  "  that  the  master  shall  be  obliged  to  pay  to 
his  people  every  time,  if  they  require  it,  at  least  the  half;  but  when 
any  dispute  arises,  they  shall  not  go  to  law  in  foreign  parts,  nor  give 
one  anotlier  any  trouble,  on  pam  of  forfeiture  ot  what  wages  or 
monthly  pay  shall  remain  unpaid."  By  the  articles  of  agreement  for 
service  in  a  Dutch  ship,  which  were  proved  in  evidence  at  the  trial  of 
an  action  brought  in  tnis  country  by  a  seaman  against  the  master  for 
wages  (a),  it  was  stipulated,  that  in  case  one  or  more  complete  voyages 
should  be  made  out  of  the  country,  the  master  should  at  every  second 
place  of  delivery  secure  to  the  seamen  two-thvrds  of  their  wages  by  an 
order  on  his  purser  or  correspondent  at  Rotterdam ;  but  that  none  of 
the  seamen  should  institute  any  suit  against  the  master  in  foreign 
countries*  By  the  articles  of  agreement  made  at  AUona  for  service  m 
a  Danish  ship,  which  were  proved  in  like  manner  at  another  trial  (6), 
it  was  stipulated  that  no  one  should  demand  any  money,  while  abroad, 
from  the  master,  but  every  one  should  content  himself  with  the  money 
received  upon  hand,  until  the  completion  of  the  voyage  to  tlie  satis- 
faction of  the  master  and  his  owners,  and  until  such  time  as  the  ship 
should  have  arrived  at  AUona;  and  it  should  at  all  times  be  at  the 
option  of  the  master  to  give  them  money  while  abroad,  or  not 


{x)  8  Qeo.  1,  c.  24,  8. 7.  This  statnte  was 
nuulo  perpetual  by  2  Geo.  2,  c.  28,  s.  7.  A 
similar  provision  is  contained  in  the  12  Geo. 
2,  c.  30,  with  respect  to  ships  licensed  to 
carry  sugar  from  his  Migesty's  colonies  in 
America  to  foreign  ports  of  Eun)pe. 

(y)  Potluer,  Louage  dcs   Matelots,  sec. 
2  3 
'  (s)  2  Magens,  118, 114. 

(o)  Gcmar  r.  Meyer,  2  Hen.  Black.  608. 


In  consequence  of  the  concluding  clause  of 
these  articles,  it  was  held  that  the  action 
could  not  be  maintained,  although  the  vessel 
had  been  seized  by  an  English  euiip,  brought 
into  this  country,  and  sold  here,  under  the 
authority  of  the  government;  the  master 
and  crew  not  bemg  made  prisoners.  See 
also  Johnson  v.  Madiielsne,  3  Campb.  44. 

(h)  Hulle  r,  Heitman,  at  Guildhall,  coram 
Lc  Blanc,  J.,  Sitt.  p.  Mich.  Term,  1801. 


CHAP,  n.]  Earning  and  Payment  of  Wages.  465 

By  the  law  of  America,  a  seaman  is  entitled  to  receive  one-third  of 
his  wages  due  to  him  at  every  port  where  the  ship  unlades^  and 
delivers  her  cargo  before  the  voyage  is  ended^  unless  the  contrary  is 
expressly  stipulated  in  the  contract  (c). 

Some  cases  relating  to  foreign  seamen  will  be  mentioned  here- 
after (d). 

4.  By  the  Seamen's  Protection  Act,  8  &  9  Vict  c*  116,  s.  7,  it  was 
providea  that  no  advance  notes  or  wages  were  to  be  given  to  any 
seaman  until  six  hours  after  the  ship's  articles  had  been  duly  signed 
by  the  master  and  owner  and  by  the  seaman,  and  then  only  to  himself, 
unless  they  were  paid  in  money,  in  which  case  they  might  be  paid  to 
the  seaman  himself,  at  any  time  most  convenient  after  signing  of  the 
articles ;  and  all  payments  of  wages  inconsistent  with  these  provisions 
were  declared  to  be  null  and  void,  and  the  wages  to  be  recoverable  as 
if  they  had  not  been  paid.  And  by  the  Mercantile  Marine  Act, 
13  &  14  Vict  c.  93,  s.  68,  that  no  advance  note  shall  be  made  except 
in  forms  sanctioned  by  the  Board  of  Trade,  no  advance  of  wages 
or  advance  note  given  except  to  the  seaman  himself,  nor  unless  the 
agreement  contained  a  stipulation  for  the  same,  and  for  the  amount 
thereof,  nor  except  in  the  presence  of  the  shipping  master,  if  the  agree- 
ment be  signed  before  a  snipping  master. 

Advances  made  and  advance  notes  given  contrary  to  these  regu- 
lations were  not  to  operate  as  a  discharge  of  wages  («). 

These  provisions,  and  some  others  in  the  Mercantile  Marine  Amend- 
ment Act,  14  &  15  Vict  c  96,  s.  17,  on  the  same  subject,  which 
with  some  modification  had  formed  part  of  the  bill  as  first  introduced, 
have  been  omitted  from  the  17  &  18  Vict  c  104. 

And  it  is  enacted  that  all  stipulations  for  the  allotment  of  anv  part 
9f  the  wages  of  a  seaman  during  his  absence  shall  be  inserted  m  the 
agreement,  and  shall  state  the  amounts  and  times  of  the  payments  to 
be  made,  and  shall  be  in  forms  sanctioned  by  the  Board  ot  Trade  (/). 

Allotment  notes,  the  drawing  of  which  has  been  authorized  by  the 
owner  or  his  agent  in  favour  of  the  wife,  father,  mother,  grandfather, 

frandmother,  child,  grandchild,  brother  or  sister  of  any  seaman,  may 
e  sued  upon  by  the  allottee  in  the  County  Court,  or  in  the  summary 
manner  provided  by  the  Act  for  the  recovery  by  seamen  of  wages  not 
exceeding  50t ;  and  the  seaman  will  be  presumed  not  to  have  forfeited, 
or  to  be  duly  losing  his  wages,  unless  the  contrary  be  shown  by 
evidence  of  the  description  mentioned  in  this  section  of  the  Act,  or 
other  evidence  satisfactory  in  its  absolute  disci'etion  to  the  Court  (y). 

But  a  wife  who  deserts  her  children,  or  so  misconducts  herself  as  to 
be  undeserving  of  support  from  her  husband,  forfeits  all  right  to 
ftuiJier  payments  under  any  allotment  of  his  wages  which  has  been 
made  in  ner  favour  (A). 

The  Act  also  contains  provisions  'for  facilitating  the  remittance  of 
wages  to  the  relatives  of  seamen  or  other  persons,  by  means  of  money 
orckrs,  if  the  Board  of  Trade  so  direct,  issued  by  the  shipping  masters ; 

{c\  Acts  of  Congreeg  of  1790,  c.  29,  8.  6.  (J)  16  &  17  Tict,  c  104,  8. 168. 

Post^  part5,  c  4,  a.  1.  {gS  Sec.  169. 

Sec  60.  (*)  Ibid. 

H  H 


466  Earning  and  Payment  qf  Wages.  [pabt  t. 

for  the  establishment  of  savings  banks  for  seamen  (r) ;  and  for  charging 
upon  the  wages  of  absent  seamen  such  relief  as  may  be  given  out  of 
poor  rates  to  their  families  (A). 

Provision  is  also  made,  in  the  case  of  a  ship  not  returning  at  once  to 
the  United  Kingdom^  for  payment  of  the  wages  of  seamen  who  have 
died,  to  the  British  consular  officer,  or  officer  of  customs,  should  they 
require  it ;  or  if  not,  for  their  payment  by  the  master  within  forty-eight 
hours  after  his  arrival  at  his  port  of  destination  in  the  United  Kingdom 
to  the  shipping  master  there,  and  for  the  rendering  to  tliem  a  complete 
account  of  the  effects,  money,  and  wages  of  any  such  seaman,  in  which 
no  deductions  shall  be  allowed  but  such  as  are  verified  by  entries  in  an 
official  log-book,  or  by  such  other  vouchers  as  may  reasonably  be 
required  (t). 

Wages  and  effects  of  seamen  dying  at  home,  of  whatever  amount, 
are  to  oe  paid  and  delivered  to  the  shipping  master  of  the  port  of 
discharge,  or  to  the  Board  of  Trade,  or  as  it  directs  (m). 

A  large  discretion  is  given  to  the  Board  of  Trade  as  to  the  payment 
and  delivery  of  wages  and  effects  to  persons  claiming  under  wills  of 
seamen,  unless  sucn  wills  are  in  writing,  and  made  and  attested  in  the 
manner  and  by  the  persons  prescribed  oy  the  Act;  and  whenever  any 
claim  under  a  will  is  rejected  on  this  ground,  the  wages  and  effects  of 
the  deceased  are  to  be  dealt  with  as  if  no  will  had  been  made  (n). 

Creditors  of  a  deceased  seaman  «re  not  to  obtain  a  right  to  claim 
from  the  Board  of  Trade  his  wages  and  effects  by  taking  out  letters  of 
administration,  or  by  virtue  of  confirmation  in  Scotland,  as  executor 
creditor,  nor  bv  any  means  whatever,  if  the  debt  occurred  more  than 
three  years  before  the  demand  is  made,  or  is  not  claimed  within  two 
years  after  the  death  of  the  deceased.  The  steps  to  be  taken  by  a 
creditor  for  obtaining  payment  of  his  debt  are  prescribed.  The  Boan| 
of  Trade  is  to  have  power  to  require  full  proof  of  the  debt,  with 
vouchers,  and  to  disallow  the  claim  if  not  established.  It  may  also 
delay  the  investigation  of  any  demand  made  by  a  creditor  for  a  year, 
in  order  to  give  legatees  and  relations  the  opportunity  of  disputing  the 
claim.  And  if  the  Board  pays  to  a  legatee  or  relation,  the  creditor 
shall  have  the  same  rights  ana  remedies  against  such  })erson,  as  if  he 
or  she  had  received  the  same  as  the  legal  personal  representative  of  tlie 
deceased  (o). 

W  Sec.  177.  (0  Sec  195.  (»)  Sec.  200» 

(t)  Sec  192.  («•)  fcJec  198.  (o)  Sec,  201. 
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CHAPTER  III. 

OP  THE  LOSS  AND  FOBPEITTTRE  OF  WAOBS  ;   AND   HEREIN. 

(St,)  1.  Wages  generally  not  payable  unlees  Voyage  perfbrmed. 

2.  Of  the  Wages  payable  in  caaes  of  Capture  and  Recapture, 

3.  Of  Ibrfhiim^  of  Wages  by  Desertion, 

4.  Forfeitnre  far  r^ksing  to  assist  the  Master  in  defending  the  Ship   against 

JPirales, 

5.  Li  case  of  JEmbexzlement  hy  the  Mariners, 

The  wages  of  seamen,  whether  hired  by  the  month  or  for  the  voyage, 
are  sometimes  lost  without  any  fault  on  their  part;  and  sometimes 
forfeited  by  their  misconduct 

FiBST,  as  to  the  loss  of  wages. 

1.  In  order  to  stimulate  the  zeal  and  attention  of  this  class  of 
persons,  who  are  often  engaged  in  very  perilous  services,  the  policy  of 
all  maritime  states  has  made  the  payment  of  their  wages  to  depend 
generally  on  the  successful  termination  of  the  voyage  (a).  If  in  the 
course  of  the  voyage  a  total  loss  or  capture  of  the  ship  takes  place, 
the  seamen  lose  tneir  wages.  So  if  the  ship  become  disabled  on 
the  voyage.  But  the  wages  are  not  lost  by  the  hypothecation  of  the 
ship,  nor  even  by  the  sjue  of  it,  imless  the  sale  be  made  under  thQ 
autnority  of  a  competent  Court ;  and  they  are  preferred  to  the  claim 
of  the  holder  of  an  hypothecation  bonaTft).  It  has  been  already 
observed,  that  they  are  not  lost,  though  tne  ship  be  wrecked,  if  the 
seamen  assist  in  saving  from  the  wreck  sufficient  to  pay  them(c). 
Indeed,  if  the  ship  be  not  seaworthy  at  the  outset,  and  the  voyage  be 
discontinued  on  tnat  account,  a  seaman  is  not  entitled  to  wages, 
though,  perhaps,  he  may  maintain  a  special  action  against  the  owner 
for  the  recovery  of  damages  (d). 

*  A  distinction  is  also  niaae  between  those  accidents  by  which 
voyages  may  be  interrupted  and  the  interests  of  mariners  aflFected, 
as  dependent  on  their  successful  termination  and  other  causes  arising 
from  the  acts  of  the  owners  or  masters,  and  it  was  held  accordingly 
by  Sir  Christopher  Robinson,  tihat  the  condemnation  of  a  vessel  for 
illegal  trading  on  the  part  of  the  master,  to  which  the  mariners 
were  not  parties,  did  not  work  a  forfeiture  of  wages,  or  bar  the 
•  mariners'  action  against  the  owners  (e). 

^  

(a)  MoUoy,  book  2,  dmp.  8,  sec.  10 1  Madonuft  IVIdra,  1  DocU.  87.    Lady  Dur- 

ISid.  179;  Abernetby  r.  Landale,  Doug,  ham,  8  Hagg.    196.      Seo  post,  port  0, 

639;    French  Ordin.    liv.  8,  tit.  4,   Des  chap.  8. 

Loyers  des  Matelots,  art.  8 ;  Code  de  Com.  (c)  Ante,  p.  460. 

art.268;  botseeonfe,  p. 468,  and  17  &  18  (d)  By  Lord  EDenboroagh,  Ch.  J.,  in 

Vict.  c.  KM,  8. 188.  Baken  v.  Thorn,  6  K«p.  N.  P.  C.  6. 

(6)  Sydney  Cove,  2  Dods.  Ad.  Rep.  11.  (e)  The  Malta,  Young,  2  Hagg.  168. 
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It  was  mentioned  in  a  preceding  chapter,  that  the  payment  of 
wages  is  divisible,  and  that  if  a  ship  has  delivered  its  cargo  at  one 
place,  the  wages  are  so  far  due,  although  the  ship  be  afterwards  taken 
or  sunk.  But  if  a  ship  sail  to  one  place  in  order  to  take  in  a  cargo 
there,  to  be  conveyed  to  another  place,  and  having  received  the  cargo 
accordingly,  be  taken  before  its  arrival  at  the  place'  of  delivery, 
nothing  is  payable  to  the  seamen  for  navigating  the  ship  to  the  first 
place  (/). 

2.  I  have  mentioned  in  a  former  part  of  this  Treatise  (^),  that  in 
some  foreign  countries,  where  ransom  is  not  contrary  to  law,  the 
seamen  belonging  to  a  ship  captured  and  ransomed  are  bound  to 
contribute  a  portion  of  their  wages  towards  the  ransom  by  way  of 
general  average.  This  point  is  in  itself  of  no  importance  in  this 
country,  because  ransom  is  prohibited  by  our  law ;  but  the  payment  of 
salvage  upon  recapture  is  analogous  to  the  payment  of  ransom,  and 
was  so  considered  by  Lord  Stowell  in  a  case  in  the  Court  of  Ad- 
miralty (A).  In  an  action  brought  for  the  wages  of  a  seaman  after  a 
capture  and  ransom  of  the  ship,  and  which  was  tried  before  Chief 
Justice  Holty  the  Chief  Justice  is  reported  to  have  decided  that  the 
seaman  was  entitled  to  nothing,  he  being  unable  to  prove  that  by  the 
custom  of  merchants  he  was  entitled  pro  ratd,  as  was  insisted  on  his 
behalf  (t).  But  it  seems  to  bo  the  better  opinion,  that  in  the  case  of 
capture  and  recapture,  if  the  ship  perform  her  voyage  and  eani  her 
freight,  a  mariner  who  has  not  been  separated  from  her,  is  entitled  to 
his  wages  tipon  the  footing  of  the  original  contract  (k),  subject  perhaps 
to  a  proportionate  salvage.  In  conformity  to  this  opinion,  at  the  trial 
of  a  cause  before  Lord  Eldon,  when  his  lordship  presided  in  the  Court 
of  Common  Pleas,  a  seaman  recovered  his  whole  wages  after  capture 
and  recapture  of  the  ship(Z).  The  owners  did  not  insist  upon  any 
deduction  as  contribution  to  the  salvage,  but  put  their  defence  on 
another  ground,  which  they  failed  to  establish.  In  another  case,  a 
mariner,  who  had  been  hired  for  a  voyage  from  Newcastle  to  London 
and  back,  at  a  certain  sum,  and  was  captm'ed  on  board,  two  days  after 
the  ship's  departure,  and  taken  out  and  sent  to  Frame,  instituted  a  suit 
in  the  Court  of  Admiralty  for  wages;  the  ship  hfwi  been  retaken, 
carried  to  the  place  of  destination,  and  performed  her  voyage;  the 
owner,  however,  had  been  obliged  to  hire  another  person  at  London  to 
return  to  Newcastle  with  the  ship,  in  the  place  of  the  claimant    Under 


(/)  Hematnan  v.  Bawdcn,  3  Burr.  1844, 
on  a  voyage  to  Newfoundlandi  for  fish  to  be 
carried  to  Spain. 

(ff)  Jnte,  p.  384. 

(h)  The  Friends,  BeU,  4  Hob.  143.  The 
Prize  Acts  do  not  mention  the  iVeight ;  ttiey 
only  direct  a  portion  of  the  valae  of  the 
ships,  vessels,  boats,  and  goods  restored,  to 
bo  paid  as  salvage.  But  as  the  goods,  if 
taken  to  the  place  of  destination,  are  valued 
there,  the  freight  b  of  course  included  in  the 
valuation,  and  so  the  freighter  mav  pay 
salvage  upon  it;  in  one  case,  an  eighth  A 


the  freight  was  ordered  to  be  deducted  be- 
tween the  owner  and  freighter.  The  Race- 
horse, White.  3  Rob.  101. 

(t)  Chandler  o.  Meade,  mentioned  at  the 
d  of  the  case  of  Wiggins  v,  Ingleton, 


en 


2  Lord  Raym.  1211. 

(k)  MoUoy,  book  2,  chap.  4,  sec  14,  as  to 
freight,  which  depends  upon  the  same  prin- 
ciple. But  see  the  dictum  of  Kyre,  Ch.  J., 
in  Curling  v.  Long,  1  Bos.  &  Pull.  637,  which 
is  contrary. 

(t)  Beigstromo.  Mills,  3  Esp.  N.  P.  C.  86. 
Ddamainer  v.  Wlntering^iam,  4  Oampb.  186. 
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these  circumstances  Ix)r(l  StonoeU  held,  that  the  claimant  was  not 
entitled  to  anything ;  but  it  seems  from  the  language  of  the  report, 
that  if  he  had  remamed  on  board,  his  interest  would  have  been  thought 
to  have  revived  upon  the  recapture  (m). 

In  a  case  before  Lord  Kent/on^  the  master  of  a  vessel,  which  had 
been  seized  and  restored,  claim^  his  wages  for  the  period  of  detention, 
although  during  that  time  he  had  been  separated  from  her,  she  having 
afterwards  earned  her  freight  The  wages  for  the  voyage,  exclusive 
of  that  period,  were  paid  without  dispute;  and  the  defendant  is 
reported  to  have  acquiesced  under  a  verdict  given  against  him  for  the 
further  sum,  by  reason  of  a  strong  opinion  expressed  by  his  lordship 
at  the  trial  in  favour  of  the  claim  (n). 

The  ground  of  decision  in  this  case  was  fully  discussed  and  consi- 
dered, on  the  occasion  of  the  seizure  and  detention  of  several  British 
ships  in  Rtissia,  by  the  Emperor  Paul,  in  the  year  1800,  I  allude  to 
the  case  of  Beale  v.  Thompson^  which  has  been  incidentally  mentioned 
before.  Beaky  an  EnalisUmany  was  hired  to  serve  as  a  seaman  in  a 
British  ship,  called  tne  Aquilon,  whereof  Thompson  was  owner,  at 
monthly  wages,  for  a  voyage  from  Hull  to  Petersburghy  and  from  thence 
to  London ;  and  signed  articles  in  the  usual  form.  The  ship  went  out 
to  Petersburgh,  in  ballast,  to  bring  a  carg6  to  London ;  and  the  freight 
was  to  be  paid  by  the  ton.  On  the  J^th  of  November,  1800,  which 
was  soon  after  this  vessel  arrived  at  Petersburgh,  the  Emperor  com- 
manded an  embargo  to  be  laid  on  all  English  ships  in  the  ports  of  his 
empire,  until  a  supposed  convention  relating  to  the  island  of  Malta 
should  be  fulfilled.  To  enforce  this  order,  guards  were  stationed  along 
the  shore  to  prevent  the  crews  from  quitting  their  ships.  On  the  tejith 
of  the  same  month  they  were  taken  from  their  ships  by  a  Russian 
guard ;  such  of  the  seamen  as  were  subjects  of  other  countries  were 
liberated  at  the  request  of  their  consuls ;  but  the  British  masters  and 
mariners  were  marcned  in  parties  into  the  interior  of  the  country,  and 
treated  as  prisoners  of  war.  A  convention  hostile  to  Great  Britain 
was  formed  between  Russia,  Sweden,  and  Denmark,  and  an  embargo 
was  imposed  in  this  country  on  the  vessels  of  those  nations.  Upon 
the  death  of  Paul,  and  the  succession  of  the  Emperor  Alexander,  peace 
was  re-established,  and  the  ships  that  had  been  detained  on  both  sides 
were  mutually  restored.  This  restitution  took  place  in  Russia  at  the 
end  of  May,  1801.  Beale  and  the  rest  of  the  crew  re-embarked  on 
board  the  Aquilon,  without  entering  into  any  new  articles  with  the 
master,  and  returned  to  London  with  the  ship,  which  brought  her 
cargo  and  earned  her  freight.  Thompson,  the  owner,  paid  the  wages 
at  tne  rate  mentioned  in  the  articles,  exclusive  of  the  time  of  the  ship's 
detention ;  and  Beale  brought  his  action  to  recover  his  wages  for  that 
time.  In  support  of  the  claim,  it  was  contended  that  this  conduct  of 
the  Russian  government  partook  more  of  the  nature  of  an  embargo 
than  of  a  capture,,and  that  considering  it  as  an  embargo,  the  original 


(«)  The  Friends,  Bell,  4  Rob.  143.    In  this  case,  the  learned  Judge  seemfl  to  con- 
aider  a  claim  for  wages,  after  capture  and  recapture,  to  be  subject  to  salvage. 
(»)  Pratt  V,  Cuff  dted  iu  Thompson  v.  Rpwcrotl,  4>  East,  43. 
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contract  for  wages  subsisted,  as  had  been  decided  in  the  case  of  a 
contract  of  aflfreightment  {p).  And  that  the  mariner^s  absence  frcMn 
the  ship  under  these  circumstances  did  not  occasion  a  forfeiture  by  the 
operation  of  those  clauses  of  the  articles  which  provide  for  the  conti- 
nuance of  the  seamen  on  board  their  ship,  because  it  was  involuntary 
on  his  part.  On  the  other  hand  it  was  insisted,  that  this  was  a  case 
of  hostile  seizure  and  temporary  capture,  which  put  an  end  to  the 
original  contract,  and  left  the  mariner  a  right  proportionate  only  to  the 
services  he  had  actually  performed.  And  farther,  that  if  it  were  to 
be  considered  only  as  an  embargo,  yet  as  the  seaman  had  not  during 
the  period  of  it  done  any  duty  on  board  the  .ship,  or  for  the  benefit 
of  the  owners,  he  was  not  entitled  to  any  payment;  and  it  was  urged, 
that  if  the  force  of  the  Russian  government  famished  an  excuse  to 
the  mariner  on  the  one  hand  for  not  performing  his  contract  by 
continuing  on  board  the  ship,  so  on  the  other  hand  it  ought  to  exempt 
the  owner  from  paying  for  what  he  had  not  received.  The  learned 
Judges  of  the  Court  of  Common  Pleas  were  divided  in  opinion  as  to 
the  character  to  be  attributed  to  these  acts  of  the  Russian  government, 
upon  which  the  determination  of  the  question  between  the  parties  was 
thought  prlnci[)ally  to  depend  (jp).  The  cause  was  brought  before  the 
Court  of  King's  Bench  by  writ  of  error,  and  after  consideration  the 
judgment  of  the  Court  was  delivered  by  Lord  EUenhorough  in  favour 
of  the  claim  of  Bealsy  the  mariner.  It  is  impossible  tojrive  the  full 
effect  of  the  very  learned  judgment  pronounced  by  the  Chief  Justice 
in  an  abstract,  nor  does  the  plan  of  this  Treatise  allow  me  to  transcribe 
the  whole ;  I  must,  therefore,  refer  the  reader,  who  is  desirous  of  full 
information,  to  the  report  (q)y  and  content  myself  with  stating;,  that 
the  Court  thought  it  unnecessary  to  decide  in  this  case,  whether  or 
no  the  dissolution  of  contracts  for  freight  and  wages  is  the  necessary 
effect  of  perfect  and  complete  capture,  where  the  right  of  the  original 
proprietor  is  not  revested  by  subsequent  recapture,  nor  recognised 
as  continuing  in  force  by  any  judgment  or  authoritative  act  of 
restitution  on  the  part  of  the  capturing  nation;  considering  this 
as  a  case  of  hostile  seizure,  with  a  view  to  measures  of  retiJiation, 
if  they  should  ultimately  be  thought  just  and  necessary,  but  of  subse- 
quent restitution  and  abandonment  of  the  right  of  seizure,  on  the 
part  of  the  power  by  which  the  seizure  had  been  made ;  and  observ- 
ing that  there  was  no  case  where  proper^  so  dealt  with  had  been 
considered  as  captured,  or  the  contract  tor  freight  or  wages  dissolved ; 
and  holding,  therefore,  that  the  plaintiflTs  claim  was  not  defeated 
on  the  supposed  ground  of  a  dissolution  of  the  contract  The  Court 
also  thougnt,  that  the  seaman  had  not,  in  this  case,  forfeited  his 
wages  under  any  of  the  clauses  of  the  articles,  because  the  language 
of  the  articles,  construed,  as  it  ought  to  be,  with  reference  to  the 
Acts  of  Parliament,  imported  a  departure  from  the  ship  by  the  unau- 
thorized act  of  the  party,  and  did  not  apply  to  a  seaman  taken  out 


\ 


o)  See  belbre,  p.  429. 

\p)  Bcale  V,  Thompson,  3  Bos.  k  PulL  403. 

(7)  IkiUe  r.  Thompson,  4  East,  5^40. 
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of  his  ship  in  the  manner  in  which  the  plaintiff  and  the  rest  of  the 
crew  had  been  in  this  case ;  but  that  if  this  point  were  more  question- 
able than  it  appeared  to  be,  yet  that  the  return  of  the  plaintiff  to  the 
ship  in  the  manner  stated,  did,  in  the  absence  of  any  fresh  contract 
on  the  subject,  import  a  recognition  on  the  part  of  the  master  that 
he  and  the  sailors  then  stood  in  their  original  relative  situation  to 
each  other,  under  the  articles  by  which  that  relation  was  c<)nstituted. 
And  upon  the  whole  the  Court  thought,  "  in  point  of  law,  that  the 
contract  of  service,  between  the  plaintiff  and  defendant,  was  to  be 
considered  as  having  continued  and  been  in  force  from  the  time  of 
executing  the  articles,  up  to  and  at  the  period  of  the  ship's  arrival 
at  her  port  of  discharge,  and  the  final  termination  ofher  voyage  there: 
and  that  the  plaintiff  was  to  be  considered  as  entitled  to  his  wages 
during  the  same  time.'' 

This  case  was  afterwards  brought  by  writ  of  error  before  the  House 
of  Lords,  when  the  opinion  of  the  Judges  was  taken  on  the  question 
whether,  on  the  whole  of  the  facts  found  in  the  special  verdict,  the 
original  plaintiff  was  entitled  to  recover  wages  duringthe  time  he  was 
kept  out  of  the  ship,  as  found  in  the  special  verdict  The  Judges  were 
unanimously  of  opmion  that  he  was  so  entitled  to  recover ;  and  the 
Lord  Chancellor  concurred  in  their  opinion  (r). 

It  has  been  observed,  that  Beale,  the  plaintiff  in  the  case  iiist  quoted, 
was  an  Enalishman ;  an  action  was  also  brought  by  a  mariner  belong- 
ing to  another  ship,  under  circumstances  the  same  in  all  respects,  except 
as  to  his  national  character,  he  being  a  foreigner.  In  this  action  also 
the  decision  of  the  Court  was  the  same  (5). 

Secondly,  as  to  the  forfeiture  of  wages. 

3.  Desertion  from  the  ship  is  held  to  be  a  forfeiture  of  the  wages 
previously  earned,  in  all  maritime  states  (^).  And  in  conformity  to 
this  principle  of  maritime  law,  the  Legislature  of  this  country,  in 
the  reign  of  King  William  the  Thirds  "  ibr  the  prevention  of  seamen 
deserting  of  merchant  ships  abroad  in  parts  beyond  the  seas,"  enacted, 
**  That  all  such  seamen,  officers,  or  sailors,  who  shall  desert  the  ships 
or  vessels  wherein  they  are  hired  to  serve  for  that  voyage,  shall  for 
such  offence  forfeit  all  such  wages  as  shall  be  then  due  to  him  or 
them  "  (w).  By  the  2  Geo.  2,  c.  36,  it  was  enacted,  that  if  a  seaman 
should  desert,  or  refuse  to  proceed  on  the  voyage  on  board  any  ship 
bound  to  parts  beyond  tlie  seas,  or  should  desert  from  the  snip  to 
which  he  belongea,  in  parts  beyond  the  seas,  after  he  should  nave 
signed  the  contract,  he  should  forfeit  to  the  owners  the  wages  due 
to  him  at  the  time  of  his  deserting  or  refusing  to  proceed  on  the 
voyage  {xX 

•  fiy  the  16  &  17  Vict  c.  104,  whenever  any  act  of  misconduct 
is  committed  by  a  seaman  which  is  by  the  agreement  subject  to  a 


(r)  Thompaon,  plaintiff  In  error,  Beole,  art.  43;  MoUoy,  book  2,  diap.  3,  sec.  10; 

cl  Andant  in  error,  1  Dow.  299.  rrciu-li  Ordin.  liv.  2,  tit.  7,  Des  Matelots, 

(*)  Johnson  v.  IJroderick,  4  East,  566.  art.  3. 

{t)  See  on  this  subject  of  desertion,  Ordin.  (u)  11  &  12  Wm.  8,  c.  7,  s.  17. 

of  Wbbuy,  art.  61 ;  of  the  Hanso  Towns,  (x)  2  Goo.  2,  c.  36,  s.  8. 
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*  fine,  the  appropriate  fine  shall,  if  an  entry  of  the  offence  is  made  in 
the  official  log-book,  and  if  the  offence  is  proved  to  the  satisfaction 
of  the  shipping  master,  be  deducted  from  the  wages  of  the  offender 
and  paid  to  uie  shipping  master  before  whom  the  crew  of  any 
foreign-ffoing  ship  is  discharged,  or  in  the  case  of  "  home-trade  ships  ** 
to  the  shipping  master  at  or  nearest  to  the  place  where  the  crew  is 
discharged  (y). 

And  if  any  seaman,  daring  the  period  specified  for  his  service, 
wilfiilly  and  without  leave  absent  himself  from  the  ship  or  his  duty, 
he  forfeits  (in  all  cases  not  of  absolute  desertion,  or  not  treated  as 
such  by  the  master)  out  of  his  wages  to  the  master  or  owner  the 
amount  of  two  days'  pav,  and  for  every  twenty-four  hours  of  absence 
six  days'  pay,  or,  at  the  option  of  the  master,  the  amount  of  such 
expenses  as  have  been  properly  incurred  in  hiring  a  substitute  to 
perform  his  work;  and  if  any  seaman  wilfully  disobey  any  lawful 
command,  he  is  subject,  in  addition  to  imprisonment  with  or  without 
hard  labour,  to  the  like  forfeiture ;  for  continued  wilful  disobedience 
or  neglect  of  duty,  he  is  liable,  in  addition  to  imprisonment  with  or 
without  hard  labour,  to  forfeit  six  days'  pay  for  every  twenty-four 
hours'  continuance  of  such  disobedience  and  neglect,  or  the  expenses 
of  procuring  a  substitute.  If  after  the  ship's  arrival  at  her  port  of 
deUvery,  and  before  she  is  placed  in  security,  any  seaman  quits  the 
ship  without  a  previous  discharge  or  leave  fi:om  the  master,  he  forfeits 
to  the  master  or  owner  one  month's  pay  of  his  wages  (z). 

If  a  seaman  deserts  the  ship  he  forfeits  to  the  owner  or  master  all 
wages  and  emoluments  to  which  he  might  have  been  entitled,  and  the 
clothes  and  effects  he  may  have  left  on  board ;  if  he  deserts  abroad, 
he  also  forfeits,  at  the  discretion  of  the  Court,  all  wages  and  emolu- 
ments which  shall  be  agreed  to  be  paid  to  him  by  the  master  or 
owner  of  any  other  ship  on  which  he  may  have  engaged  for  his 
voyage  home.  If  in  consequence  of  such  desertion  beyond  the  seas 
the  master  be  obliged  to  employ  a  substitute  at  a  higher  rate  of  wages, 
he  is  entitled  to  recover  fi:om  me  deserter  the  excess  of  wages  so  paid 
by  him  to  such  substitute  beyond  the  amount  which  would  have  been 
payable  to  the  deserter,  in  case  he  had  duly  performed  his  service 
pursuant  to  the  agreement  (a). 

A  mode  of  ascertaining  tbe  amount  of  these  forfeitures,  where  the 
seaman  has  contracted  fcr  the  voyage  or  the  run,  is  provided  by  the 
*Act(6). 

K  a  mariner  quit  the  ship  with  leave  of  the  master,  and  when 
ordered  to  return  refuse  to  do  so,  his  wages  are  forfeited  (c).  But 
they  are  not  forfeited  by  his  q^uitting  the  ship,  and  refusing  to  pro- 
ceed in  her  on  a  voyage  not  designated  by  the  articles  (d).  And  if  in 
the  Court  of  Admiralty  the  owners  allege  desertion  as  a  defence  to  a 


iT; 


)  Sec.  256.  Jnpiter,  3  Hagg.  221. 

z)  17  &  18  Vict.  c.  104, 8.  243.  (d)  Eliza,  Ireland,  id.  p.  182.  Conntess  of 

a)  Sec.  243.  Haroourt,  Bumi,  id.  p.  248.    Cambridge, 

b)  Sec.  252.  Barber,  2  Hagg.  248. 

c)  Bulmer,  BrowB,  1  Hagg.  163.  Tlie 
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suit  for  waces,  it  is  incumbent  on  them  to  show  the  articles  or  con- 
tracty  in  order  that  the  stipulated  service  may  appear  («). 

All  forfeitures  for  desertion  were  to  be  applied,  in  the  first  place, 
towards  the  reimbursement  of  the  expenses  occasioned  thereby  to  the 
master  or  owner  of  the  ship,  and  the  remainder,  until  the  passing  of 
the  Seamen's  Fund  Winding-up  Act  (/),  were  payable  to  the  Sea- 
man*s  Hospital  Society  (g),  They  are  now  to  be  paid  in  to  the  receipt 
of  the  Exchequer,  to  be  carried  to  and  form  part  of  the  Consolidated 
Fund  of  the  United  Kingdom  (h). 

In  tlie  case  of  certain  mariners  hired  in  the  Downs,  for  a  voyage 
or  run  to  the  port  of  Hull  at  twelve  guineas  each,  who  with  the  con- 
sent of  the  master,  but  against  the  positive  orders  of  the  owners, 
quitted  the  ship  on  the  day  after  her  arrival  in  the  roadstead  of  that 
port,  in  the  river  Humbert  the  port  being  so  full  that  the  vessel  could 
not  enter  immediately :  the  present  learned  Judge  of  the  Court  of 
Admiralty  decreed  that  the  mariners  had  forfeited  their  wages.  The 
ship  actually  entered  the  port  within  a  week ;  it  did  not  appear  that 
at  the  time  of  the  desertion  there  was  any  prospect  of  a  tasting  im- 
pediment; and  the  learned  Judge,  without  determining  how  long 
mariners  were  bound  to  wait  in  such  a  case,  held  that  they  could  not 
be  entitled  to  their  dismissal,  ^^  till  after  some  time  of  just  expectation 
of  the  removal  of  the  diflBculty^'fi). 

Certain  articles  of  agi*eement  for  service  in  a  privateer  contained  in 
the  body  a  clause  imposing  the  penalty  of  forfeiture  of  wages  for 
twenty-four  hours'  n')sence  without  leave;  and,  in  addition  thereto, 
contamed  also  the  following  memorandum  written  in  the  margin, 
viz. :  "  to  leave  at  the  end  of  three  months,  if  the  ship  is  in  port,  or 
in  perfect  safety,  of  which  the  captain  is  to  be  the  sole  judge.  The 
ship  belonged  to  the  port  of  London.  The  captain's  cook,  who  had 
signed  these  articles,  brought  an  action  against  the  master  for  his 
wages ;  and  at  the  trial  it  appeared  that  the  plaintiff  had  served  ten 
months,  and  on  his  return  from  a  cruise,  while  the  ship  was  in  lar- 
mouth  Roadsy  and  the  master  was  on  shore,  he  asked  leave  of  the  mate 
to  go  on  shore  to  see  his  wife,  but  was  told  by  the  mate  that  he  could 
not  say  whether  he  might  have  leave  or  not :  the  plaintiff,  however, 
went  on  shore,  and  did  not  afterwards  join  the  ship.  Yarmouth  Roads 
is  rather  a  dangerous  place ;  the  crew  had  originally  consisted  of 
twenty  mariners;  twelve  were  sufficient  to  navigate  the  ship  to 
Londcm ;  and  the  boatswain,  quarter-master,  and  two  lieutenants  had 
been  previously  discharged.  The  learned  Judge  (Mr.  Justice  Chambre) 
before  whom  the  cause  was  tried,  told  the  jury  that  under  such  a 
clause  he  did  not  think  the  master  could  refuse  leave  without  a  sufficient 
reason,  and  left  it  to  them  to  consider  whether  the  ship  was  in  a  place 
of  safety  when  the  plaintiff  quitted.  The  jury  found  a  verdict  for  the 
plaintii^  and  the  Court  of  Common  Pleas  afterwards  approved  of  the 


(e)  Bulmer,  Brown,  1  Hagg.  163;  4  &  5  (^)  7  &  8  Vict.  c.  112,  s.  9. 

Wm.  4,  c.  lU,  8. 16.  W  17  &  18  Vict.  c.  101,  8.  253. 

(/)  14  &  15  Vict.  c.  102,  8.  20.  («)  The  Pearl,  Deutou,  5  Hob.  224. 
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direction  of  the  learned  Judge,  and  the  verdict  was  established  (k). 
This  being  the  case  of  a  private  ship  of  war,  and  not  of  a  merchant 
vessel,  the  forfeiture  depended  upon  the  particular  contract  of  the 
parties,  and  not  upon  any  legislative  enactment 

By  the  2  Geo.  2,  c.  36,  reciting  that  "  seamen  and  mariners,  after 
their  ship's  arrival  at  their  delivering  port  in  Grreat  Britain,  oftentimes 
leave  the  ship  and  vessels  before  they  are  unladen,  or  before  the  said 
seamen  and  mariners  are  discharged  by  the  masters  or  commanders 
of  such  ships  or  vessels,"  it  was  enacted,  "  that  in  case  any  seaman  or 
mariner,  not  entering  into  the  service  of  his  Majesty,  his  heirs  and 
successors,  should  leave  such  ship  or  vessel  to  which  he  or  they 
belonged,  before  he  or  they  shotild  have  a  discharge  in  writing  from 
the  master  or  commander,  or  other  person  having  the  charge  of  such 
ship  or  vessel,  he  or  they  so  leaving  such  ship  or  vessel  should  forfeit 
one  month's  pay''  to  the  use  of  Greenxoich  Hospital ([),  Although  by 
this  clause  the  discharge  was  required  to  be  in  writing,  yet  m  an 
action  brought  by  a  seaman  against  the  master  for  his  wages,  at  the 
trial  whereof  it  appeared  that  the  plaintiff  and  several  others  left  the 
ship  under  these  circumstances,  while  she  was  under  the  command  of 
the  mate,  and  the  master  insisted  upon  his  right  to  make  tliis  deduc- 
tion, but  did  not  call  the  mate  to  prove  that  ne  had  not  given  a  dis- 
charge in  writing;  it  was  held  that  the  jury  might  presume  that  the 
plaintiff  had  received  such  a  discharge :  this  being  the  case  of  a 
penalty  in  which  the  negative  ought  to  be  proved  by  the  party  in- 
sisting on  the  forfeiture,  as  the  circumstances  of  the  case  appeared  to 
afford  him  the  means  of  doing  so  (m).  It  is  to  be  observed,  that  in 
this  case  the  defence  at  the  trial  was  grounded  on  the  particular 
enactment  of  the  statute. 

The  same  statute  authorized  the  master  or  owner  to  deduct  from 
the  wages  due  to  a  mariner,  all  the  penalties  and  forfeitures  incurred 
by  the  Act,  and  to  enter  them  in  a  book  to  be  kept  for  that  purpose, 
to  be  signed  by  the  master  and  two  or  more  principal  officers  (n) ; 
and  it  was  held  that  the  master  could  not  make  this  deduction,  unless 
the  forfeiture  had  been  regularly  entered  in  a  book  as  the  statute 
directed  {o\ 

I  have  already  mentioned  that  entry  into  the  service  of  her  Majesty 
is  not  deemed  a  desertion,  nor  followed  by  tlie  forfeiture  of  wages  (v 
But  where  a  mariner  quitted  a  vessel  in  defiance  of  the  master,  witl 
opprobrious  language — and,  without  any  declaration  of  such  intention 
when  he  quitted  the  vessel,  entered  on  board  a  King's  ship  within 
twenty-four  hours,  it  was  held  to  be  a  desertion,  working  a  forfeiture 
of  wages  (y). 


{h)  Neave  v.  Pratt,  2  B.  &  P.  New  Kep.  (m)  Frontme  p.  Froit,  8  Bos.  &  PulL  802. 

)».  («)  2  Geo.  2,  c.  36,  8. 9. 

(/)  2  Geo.  2,  c.  36,  8.  6.    By  the  7  it  8  (o)  Frontine  c.  Frost,  3  Boe.  &  PuU.  302. 


408.  («)  2  Geo.  2,  c.  36,  8. 9. 

(/)  2  Geo.  2,  c.  36,  8.  6.    By  the  7  it  8  io)  Frontine  c.  Frost,  3 

Vict.  c.  112,  8.  62,  all  forfeitures  for  which  (p)  Chap.  2,  p.  452,  the  statute  thert 


no  sijot'ific  application  in  provided,  shall  bo  cited. 

paid  and  applied  as  follow  8 :— not  exceeding  {q)  The  Amphitrite,  Morgan,  2  Uagg.  Ad. 

one  moiety  to  the  informer,  and  the  residue  '  Rep,  403. 

to  the  Seaman's  Hospital  Sodoty. 
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A  forfeiture  in  this,  as  in  other  cases,  may  be  waived  by  the  party 
entitled  to  take  advantage  of  it  And  accordingly,  in  tne  case  of  a 
foreign  seaman,  by  whose  articles  it  was  provided,  "  that  if  any  of  the 
crew  should  absent  themselves  before  the  ship  was  unloaded  without  the 
master's  leave,  they  should  forfeit  the  whole  of  their  wages,"  and  who 
quitted  the  ship  without  leave  in  the  port  of  London^  before  she  was 
unloaded,  and  was  absent  a  day  and  a  night,  but  who  afterwards 
returned  to  the  ship,  and  was  received  by  the  master,  and  worked  in 
discharging  the  cargo  in  the  same  way  as  the  other  mariners,  it  was 
held  that  the  master  could  not  set  up  this  absence  as  a  defence  to  an 
action  brought  by  the  seaman  for  his  wages  (r).  But  a  forfeiture  is 
not  waived  by  the  acceptance  of  a  seaman's  services  whilst  the  ship 
is  in  distress,  unless  such  acceptance  be  continued  when  the  necessity 
for  them  has  ceased  (5).  On  the  other  hand,  it  cannot  be  insisted 
on,  if  the  seaman's  breach  of  duty  be  occasioned  by  the  master's 
misconduct  (f). 

It  is,  however,  of  great  importance  to  understand  that  the  for- 
feiture of  wages  for  desertion  does  not  arise  out  of  these  provisions 
of  the  Legislature,  but  depends,  as  I  have  already  intimated,  upon 
a  general  rule  and  maxim  of  the  maritune  law.  Tliis  point  has  been 
most  ably  discussed  and  enforced  in  a  judgment  pronounced  by  the 
learned  Judge  of  the  Court  of  Admiralty,  which,  notwithstanding 
a  decision  {yn  on  the  construction  of  the  5  &  6  Wm.  4,  c.  19,  ss.  7  &  9, 
deserves  to  be  quoted  at  length,  as  a  most  excellent  illustration  of 
general  principles.  A  West  India  ship  having  returned  with  a 
cargo  to  the  nver  Thames^  was  lashed  to  another  vessel  in  the  port 
of  London,  a  little  below  Blackwall,  preparatory  to  her  entrance  into 
the  West  India  Dock,  for  the  discharge  of  her  ca^o,  being  the  only 
place  at  which  it  could  lawfully  be  discharged.  In  this  situation  the 
carpenter  quitted  the  ship  without  the  permission  of  the  mate,  who 
was  left  on  board  in  the  command,  ana  probably  with  a  knowledge 
that  permission  had  been  actually  refused.  It  appears  that  several 
others  of  the  crew  left  the  ship  in  the  same  situation ;  and  the  owners 
were  obliged  to  procure  other  assistance  to  work  the  vessel  into  the 
dock.  The  carpenter  instituted  a  suit  for  his  wages,  and  it  was  con- 
tended on  his  behalf,  that  if  any  penalty  at  all  was  incurred,  it  was 
only  a  forfeiture  of  one  month's  pay  to  Greenwich  Hospital,  under  the 
statute  2  Geo.  2,  c.  36,  s.  6,  On  the  other  hand,  the  owners  insisted 
that  the  entire  right  to  wages  was  forfeited  and  gone  by  this  deser- 
tion; and  the  learned  Judge  so  decreed,  and  made  the  following 
remarks  upon  the  law  in  such  cases :  "  The  question  then  is  as  to  the 
penalty;  it  the  word  penalty  is  that  which  properly  belongs  to  this 
act  of  misconduct  Tnat  such  a  demand  as  this,  for  entire  wages, 
under  such  conduct  on  the  part  of  those  who  claim  them,  could  have 
been  at  any  time  supported,  is  inconceivable ;  if  owners  are  damnified 
by  the  misconduct  of  their  mariners,  they  are  entitled  upon  every 


(r)  Miller  v.  Brant,  2  Cambp.  590,  and  («)  McDonald t?.  Jopllng,  4 M.  AW.  286; 

6  &  6  Wm.  4>  c.  10,  s.  7.  the  Two  Sisters,  2  Wm.  Rob.  128;    the 

Train  r.  Bennett,  3  C.  &  P.  3.  Westmoreland,  1  Wm.  Rob.  216. 
Ibid. 
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principle  of  reason  and  justice  to  a  set-oflF  against  the  demand  of 
wages,  on  account  of  the  hazards  to  which  their  property  had  been 
exposed,  by  the  non-performance  of  the  contract.  By  interpretation 
of  law,  the  voyage  is  not  completed  by  the  mere  fact  of  arrival :  the 
act  of  mooring  is  an  act  to  be  done  by  the  crew,  and  their  duty 
extends  to  the  time  of  the  unlivery  of  the  cargo  (a?).  There  is  no 
period  at  which  the  cargo  is  more  exposed  to  hazard  than  when  it  is 
m  the  act  of  being  transferred  from  the  ship  to  the  shore ;  and  there- 
fore the  law,  not  only  the  old  law,  but  particularly  the  statute  by 
which  the  West  India  trade  has  been  in  latter  times  regulated,  has 
enjoined,  in  the  strictest  manner,  that  the  mariners  shall  stay  by  the 
vessel  until  the  cargo  be  actually  delivered.  I  take  this  to  have  been 
always  a  part  of  the  duty  of  tne  mariners,  their  contract  is  legally 
understoou  to  go  this  length,  and  there  never  can  have  been  a  time 
when  the  owner  was  not  entitled  to  some  compensation  against  the 
mariners,  on  account  of  the  non-completion  of  the  contract  This  is 
a  consideration  not  in  modum  poence,  but  it  is  a  civil  compensation  for 
injury  received,  existing  in  all  reason  and  justice  antecedently  to  any 
statute  upon  the  subject  In  the  case  of  freiglit,  if  a  master  does  not 
execute  any  part  of  the  contract,  it'  is  in  strict  principle  a  forfeiture 
of  the  whole  freight,  and  so  it  would  be  in  these  cases  of  wages, 
though  the  law  has  not  usually  been  carried  to  its  full  extent ;  but 
from  that  indulgence  with  which  it  has  always  contemplated  the 
interests,  and  even  tlie  errors  and  failures  of  this  class  of  men,  it  has 
wrought  only  the  forfeiture  of  a  part  of  the  wages  by  way  of  com- 

Eensation  to  the  owner  for  the  treuble  and  risk  of  tne  exposure  of 
is  property,  and  for  his  additional  expense  in  procuring  other  assist- 
ance to  effect  that  which  ought  to  have  been  effected  by  such  deserters. 
Then  came  the  statute  of  merchant  seamen,  which  contained  a  clause, 
giving  one  montli's  wages  to  Ghreenwich  Hospital  in  cases  of  desertion, 
and  in  the  argument  which  has  been  founded,  I  presume,  upon  the 
case  alluded  to,  it  is  urged  as  if  it  was  understood  to  transfer  a  part 
of  the  forfeited  wages  to  that  Institution.  But  surely  it  never  could 
be  the  intention  of  the  Legislature  to  make  that  a  matter  of  chai'ity 
to  Greenioich  Hospital  whim  was  already  a  matter  of  justice  due  to  the 
injured  owner.  It  would  be  a  strange  remedy  to  hold  out  to  the 
merchant  owner,  who  was  defrauded  of  the  service  of  his  mariners  by 
their  desertion,  and  who  had  his  equitable  right  of  deducting  from 
their  wages  on  that  account,  to  inform  him  that  now  he  should  no 
longer  have  his  right  of  set-off  against  those  deluiquents,  but  that  the 
wages  should  go  as  a  forfeiture  to  Greenwich  Hospital.  That  would 
be  to  double  his  injury.  The  case  of  Frontine  v.  Frost  produced  a 
great  deal  of  deliberation  among  the  Judges  of  the  Court  in  which  it 
was  considered ;  and  it  was  there  laid  down  pretty  strongly  in  the 
argument  of  counsel,  that  the  delinquent  does  not  forfeit  me  whole 
of  his  wages,  which  is  true.  But  it  was  further  argued,  that  the 
master  must  have  debited  himself  to  Greenwich  Hospital  in  order  to 

(x)  The  Cambridge,  Barber,  2  Hagg.  Ad.  Rep.  243.     See  also  the  Westmoreland, 
1  W.  Rob.  Rep.  p.  216. 
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entitle  himself  to  make  the  deduction^  on  the  ground  that  the  deduc- 
tion is  for  the  benefit  of  that  charity,  and  not  for  the  compensation  of 
the  owner.  Now  I  take  the  interpretation  of  the  case  to  be  this: 
that  it  will  not  entitle  the  owner  to  set  off  the  forfeiture  to  Greenwich 
Hospital  as  a  forfeiture  under  the  statute,  which  he  had  done  in  the 
pleaoings,  unless  he  shall  have  complied  with  the  reqidsitions  of  the 
statute,  nor  that  he  shall  lose  his  own  right  of  deductmg  a  compensa- 
tion due  to  himself  personally  on  account  of  the  imperfect  execution 
of  the  contract.  I  have  had  opportunities  of  conversing  with  very 
learned  persons,  who  were  interested  in  that  judgment,  and  from 
whom  I  understand  that  the  authority  of  their  opinions  concurs  in 
sustaining  the  proposition,  that  the  owner  is  not  debarred  by  the  pro- 
visions of  the  statute  from  those  rights  to  which  he  was  entitled  under 
the  old  law.  The  Legislature  never  could  have  intended  to  deprive 
the  owner  of  his  remedy,  when  it  superadded  this  forfeiture  in  favour 
of  the  hospital,  which  was  to  be  obtained  in  the  modes  it  has  prescribed. 
The  case  aoes  not,  I  think,  in  any  manner  interfere  with  the  principle 
which  I  have  laid  down,  that  the  owner  is  at  liberty  to  set  off  the 
compensation  to  which  he  is  entitled  against  a  demand  for  wages 
independently  of  that  statute.  But  the  present  case  goes  a  great  deal 
further ;  it  is  true  the  vessel  had  arrived  in  the  river,  but  the  voyage 
was  not  finished,  it  was  still  to  be  prosecuted.  The  Acts  which  have 
passed  having  made  the  West  India  Docks  the  only  place  where  these 
cargoes  can  be  discharged,  the  voyage  can  only  terminate  there ;  the 
vessel  has  not,  till  then,  arrived  at  her  final  moorings.  Her  port  is 
not  the  port  of  London  generally,  but  that  particular  portion  of  it 
which  is  expressly  and  exclusively  appropriated  for  the  reception  of 
West  India-  ships.  It  is  therefore  a  desertion  during  the  voyage, 
which  by  the  old  law,  as  well  as  by  the  statute,  works  a  forfeiture  of 
the  whole  wages ;  and  it  is  a  case  of  a  very  flagrant  nature"  (y). 

4.  The  Legislature  has  also  punished  with  the  forfeiture  of  wages 
the  offence  of  neglecting  or  refusing  to  assist  the  master  in  defendmg 
the  ship  against  the  attack  of  pirates  (z).  It  seems  also  that  neglect 
of  duty,  disobedience  of  orders,  habitual  drunkenness,  or  any  cause 
which  will  justify  a  master  in  discharging  a  seaman  during  the  voyage, 
will  also  deprive  the  seaman  of  his  wages  (a).  But  a  single  act^ft^ 
or  even  occasional  acts  of  intemperance,  will  not  have  that  effect  (c). 

*  The  present  learned  Judge  of  the*  Court  of  Admiralty  (Doctor 
Lushington)  has  expressed  his  opinion,  that  the  misconduct  of  the 
seaman  must,  to  work  a  forfeiture  of  wages,  be  of  such  a  character  as 
to  render  his  discharge  imperatively  necessary  for  the  safety  of  the 
ship,  and  the  due  preservation  of  oiscipline  (rf).      Drunkenness  will 

*  not  be  held  in  that  Court  an  available  oefence  to  a  mariner's  claim  for 


(y)  The  Baltic  Merchant,  Smith,  1  Edw.  ship  Exeter,  2  Soh.  261. 

86.    But  see  on  the  construction  of  the  5  <&  6  (b)  The  Martha,  Young,  2  Hagg.  158. 

Wm.  4,  c.  19,  ss.  7  &  9,  Macdonald  v,  Jop-  The  Ealing  Grove,  Falconer,  2  tfagg.  16. 

r,  4  M.  &  W.  285.  The  Gondolier,  Rhodes,  3  Hagg.  190. 

^)  22  &  23  Car.  2,  c.  11,  8.  7.  (c)    The   Lady    Campbell,    Beetham,   2 

(a)  See  the  judgment  pronounced  by  Sir  Hagg.  5. 

Wuluun  Scott,  m  the  case  of  Robinet  v.  the  (<0  The  Blake,  1 W.  Bob.  p.  78. 
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*  wages,  unless  specifically  pleaded,  and  put  in  issue  in  the  cause :  nor 
will  mere  neglect  of  duty,  in  a  particular  instance,  not  followed  un 
by  consequences  injurious  to  the  ownei*s,  even  when  the  seaman  actea 

*  in  the  capacity  oi  chief  mate,  have  that  effect  (e). 

6.  If  the  cargo  be  embezzled  or  injured  by  the  fraud  or  n^ligence 
of  the  seamen,  so  that  the  merchant  has  a  right  to  claim  a  satisfaction 
of  the  master  and  ownei*s,  they  may,  by  tne  custom  of  merchants, 
deduct  the  value  thereof  from  the  wages  of  the  seamen  by  whose 
misconduct  the  injury  has  taken  place  (/\  A  proviso  introduced  in 
a  note  to  the  agreement  prescribed  by  tne  5  &  6  Wm.  4,  c  19,  was 
calculated  to  enforce  this  rule  in  the  case  of  embezzlement,  either  of 
tlie  cargo,  or  of  the  ship's  stores.  This  proviso  was  construed  indi- 
vidually, as  affecting  only  the  particular  persons  guilty  of  the  embezzle- 
ment, and  not  the  whole  crew  (a),  ^or  was  any  innocent  person 
liable  to  c(»itribute  a  portion  of  his  wages  to  make  good  the  loss 
occasioned  by  the  misconduct  of  others  (h). 

By  the  form  now  prescribed  it  is  expressly  agreed,  that  any  em- 
bezzlement, or  wilful  or  negligent  loss  or  destruction,  of  any  part  of 
the  ship's  cargo  or  stores,  shalibe  made  good  to  the  owner  out  of  the 
wa^es  (so  far  as  they  will  extend)  of  the  person  guilty  of  the  same. 
And  if  any  seaman  shall  have  entered  himself  as  qualified  for  a  duty 
to  which  he  shall  prove  to  be  not  competent,  he  shall  be  subject  to  a 
reduction  of  the  rate  of  wages  hereby  agreed  for  in  proportion  to  his 
incompetency  (t). 

(e)  The  Diuliess  of  Kent,  1  W.  Rob.      N.  B.847.    Prince  Frederick.  Hart,  2  Hagff. 
883.  Ad.  Rep.  394. 

(f)  Molloy,   book   2,  chap.  3,  sec.  9;  (h'S  The  same  casee. 

2  Shaw.  167 ;  1  Lord  Raym.  650.  (t)  Sec  Appendix.    Formd  sanctionod  and 

(^)  Thoropion  t»  OoUini,  1  Bot.  &  PulL      issued  by  the  Board  of  Trade. 
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CHAPTER  IV. 

OF   PROCEEDINGS    TO   OBTAIN  THE   PAYMENT  OF   WAGES;    AND   HEREIN, 

{St.)  1.  Proceedingt  hy  Suit  in  the  Court  qf  AdmirciUy  against  the  Ship  in  Specie,  when 
the  Contract  is  in  the  usual  form,  and  not  under  Seal — In  what  Cases  Fro* 
hibitions  mil  he  granted, 
8.  Seaman's  Claim  for  Wages  is  preferred  in  AdmHraUy  to  aU  other  Charges  on 

8.  By  AeHon  at  Commtm  Law  against  ike  Master  or  Owners. 

4  Under  17  I*  IS  Vici.  o.  10^  hy  CompUsisd  on  Oaik  to  a  Magistrate. 

Haying^  in .  the  thjree  preceding  chapters,  considered  the  contract 
for  service  on  board  a  merchant  ship,  the  cases  in  which  the  remune« 
ration  of  such  service  is  due,  either  wholly  or  in  part,  and  those  in 
which  it  is  lost  or  forfeited,  I  propose  in  this  last  chapter  to  treat  of 
the  means  of  obtaining  this  remuneration  by  legal  process. 

1.  According  to  the  observation  made  in  a  K>rmer  part  of  this 
Treatise  (a),  the  jurisdiction  of  the  Courts  of  Common  Law  can  in 
this  case  be  exercised  onlv  by  suit  against  the  person ;  but  the  juris- 
diction of  the  Court  of  Admiralty  may  be  exercised  by  process 
against  the  ship,  or  the  proceeds  of  a  sale  thereof  remaining  in  the 
Court  In  this  Court  alone,  therefore,  that  principle  of  the  Maritime 
Law,  which  holds  the  ship  in  specie  to  be  subject  to  the  claim  of 
wages  earned  byservice  in  it,  can  be  carried  into  eflect  The  Court 
of  Admiralty  was  originally  constituted  for  the  adjudication  of  causes 
and  disputes  arising  upon  the  hi^h  sea,  and  within  the  jurisdiction  of 
the  Lord  High  Admiral,  whose  deputy  the  Judge  of  that  Court  for- 
merly was.  The  proceedings  therein,  being  according  to  the  course 
of  the  Civil  Law,  appear  to  have  been  very  unpopular  in  ancient 
times ;  and  two  statutes  were  made  in  the  reign  of  King  Richard  the 
Second^  upon  the  complaint  of  the  Commons  of  England,  to  define 
the  limits  of  its  jurisoiction ;  by  the  first  of  which  it  is  *^  accorded 
and  assented,  that  the  admirals  and  their  deputies  shall  not  meddle 
from  henceforth  of  anything  done  within  the  realm,  but  only  of  a 
thing  done  upon  the  sea,  as  it  hath  been  used  in  the  time  of  the  noble 
prince  King  Edward,  grandfather  of  our  Lord  the  King  that  now  is  "  (6). 
Bv  the  omer,  '^It  is  declared,  ordained,  and  established,  that  of 
all  manner  of  contracts,  pleas,  and  quarrels,  and  all  other  things 
arising  within  the  bodies  of  counties,  as  well  by  land  as  by  water, 
and  also  of  wreck  of  the  sea,  the  Admiral's  Court  shall  nave  no 
manner  of   cognizance,   power,    nor    jurisdiction  "(c).    Considering 

(a)  Part  2,  clmp.  8.  (h)  Id  Bich.  2,  stat.  1,  c.  6.  (c)  15  Bioh.  i,  c.  8. 


480 


Actions  for  Wages. 


[PABT  V. 


y 


these  statutes  with  reference  to  the  present  subject,  it  is  evident  that, 
if  the  seaman's  claim  to  wages  be  in  reality  founded  on  the  per- 
formance of  his  service  in  the  navigation  of  a  ship  on  the  high  sea,  the 
Court  of  Admiralty  must  have  cognizance  of  the  claim ;  and,  on  the 
other  hand,  that  if  the  claim  be  in  reality  founded  on  the  contract 
made  for  performance  of  such  service,  and  such  contract  be,  as  it 
usually  is,  made  on  shore,  or  in  a  port  or  river  within  the  body  of  a 
county,  the  Court  of  Admiralty  can  have  no  comizance  of  it  In 
this  view  of  the  subject,  it  is  difficult  to  distinguish  the  c^be  of  the 
master  from  that  of  the  persons  employed  under  his  command;  the 
nature  and  place  of  the  service,  and  the  place  of  the  hiring,  are  in 
both  cases  usually  the  same.  Nevertheless,  a  distinction  has  long 
been  made  between  them,  and  is  now  become  a  settled  rule  of  law. 
In  pursuance  of  this  distinction,  the  seamen  have  now  in  ordinary 
cases  a  tlireefold  remedy:  against  the  ship,  the  owners,  and  the 
master.  The  master,  whether  appointed  to  that  office  at  the  com- 
mencement (c?),  or  having  succeeded  to  it  in  the  course  («)  of  the 
voyage,  could  formerly  only  sue  the  owners  personally  in  a  Court  of 
Common  Law,  and  had  not,  until  the  passing  of  the  17  &  18  Vict  c. 
104,  except  in  the  case  of  the  insolvency  or  bankruptcy  of  the  owner, 
the  same  liens  and  remedies  for  his  wages  as  the  seaman.  As  he 
generally  receives  the  freight  and  earnings  of  the  ship,  and  may  pay 
himself  out  of  the  money  in  his  hands,  he  had  not  often  occasion  for 
the  aid  of  a  Court  of  Justice  to  obtain  his  right.  That  Act  gives  him 
the  same  rights,  liens,  and  remedies  for  the  recovery  of  his  wages  as 
the  seaman  lias ;  and  if  any  right  of  set-off  or  counter-claim  is  set  up 
by  the  owner  or  mortgagee,  but  Tkoi{ee)  otherwise,  the  Court  of 
Admiralty,  in  any  proceeding  for  the  recovery  of  wages,  is  authorized  to 
enter  into  and  adjudicate  upon  all  questions,  and  to  settle  all  accounts 
then  arising  and  outstanding  and  unsettled  between  the  parties  to  the 

SroccSeding,  and  to  direct  payment  of  any  balance  which  is  proved  to  be 
ue(/).  The  suit  of  the  seamen  in  the  Court  of  Admiralty  is  fre- 
quently spoken  of  as  an  excepted  case  (^),  and  an  indulgence  granted 
to  them  on  account  of  the  convenience  and  advantage  of  proceeding 
in  a  Court  in  which  all  may  join  in  one  suit,  and  payment  may  be 
obtained  out  of  the  value  of  the  ship ;  and  of  the  presumption  that 
they  who  contract  witli  the  master,  contract  with  him  on  the  credit 
of  the  ship ;  whereas  the  master,  who  contracts  with  the  owners,  was, 
until  the  7  &  8  Vict  c  112,  presumed  to  trust  to  their  personal 
credit 

The  clear  result  of  the  several  decisions  (A)  upon  this  subject  is. 


((Q  Rogff  V,  King,  2  Stra.  858;  1  Bern. 
297,  and  King  o.  Player,  there  cited ;  Clay 
o.  Sudgrave,  or  Snellgrave,  Salk.  38 ;  1  Lord 
Kavm.  576 ;  12  Mod.  405 ;  Carth.  518. 

\e)  Bead  v.  Chapman,  2  Stra.  937. 

[ee)  The  Caledonia,  20th  Dec.  1855. 

^)  Sec.  191.  If  the  mate  becomes 
master  during  the  voyage,  he  may  sue  in 
Admiralty  for  wages  due  to  him  as  mate 
during  ^e  whole  tmieiy  but  not  as  master  fat 


the  time  during  which  he  served  in  that 
capacity.  The  Favorite,  2  Bob.  232.  The 
Batavia,  2  Dods.  600. 

(g)  In  the  cases  dted  in  the  two  last 
notes. 

(A)  As  to  the  seamen,  after  sentence, 
Winch.  8;  before  sentence,  ADeson  «. 
Mursh,  2  Vent.  181;  Anon.  8  Mod.  879; 
Bens  o.  Pturre,  2  Lord  Baym.  1206.  The 
BoatBwsis,  Kbg  v.   Bagg^  2  Strt.  868; 
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that  if  the  hiring  be  on  the  usual  tenns^  and  ma^e  bj  word,  or  by 
writing  only,  ana  not  by  deed,  the  seamen,  or  any  one  or  more  of 
them,  and  every  officer  (the  master  now  included),  may  sue  in  the 
Court  of  Admiralty,  and  may,  by  the  process  of  that  Court,  arrest  the 
ship  as  a  security  for  their  demand,  or  cite  the  master  or  owners 
personally  to  answer  to  them.  In  a  suit  against  the  owners,  the  master 
IS  a  competent  witness  on  their  behalf  (t). 

And  the  seamen  may  sue  there  not  only  for  the  wages  earned  in 
the  course  of  a  voyage,  but  for  those  earned  in  rising  and  fitting  out 
a  ship  for  a  voyage,  on  which  they  have  engac^  to  proceed,  u  the 
owners  do  not  afterwards  think  proper  to  send  the  ship  on  the  in- 
tended voyage  (i).  And  it  seems  also  that  they  may  sue  there  for 
the  wages  contracted  to  be  paid  to  them  for  navi^ting  a  ship  from 
one  port  of  this  country  to  another  (Z).  And  if  a  suit  be  there 
instituted,  that  Court  can  properly  decide  whether  a  place  at  which 
a  ship  may  have  arrived  be  a  port  of  delivery  so  as  to  entitle  them  to 
wages  (m).  Indeed,  if  the  master  has  obtained  a  sentence  in  the 
Court  of  Admiralty  upon  the  usual  allegation,  stating  that  he  was 
hired  within  the  jurisdiction  of  that  Court,  the  Courts  at  We^tmvmtev 
HaU  will  not  prohibit  the  execution  of  the  sentence  f  n). 

In  re^d  to  foreign  seamen,  the  Court  of  Admiralty  has  been  in 
the  habit  of  entertaining  proceedings  against  ships  in  the  ports  of 
this  country,  at  their  suit,  for  wages  as  due  by  the  general  maritime 
law,  with  the  consent  of  the  accredited  agent  of  the  government  of 
their  country.  But  the  learned  Judge  of  that  Court  refused  to  pro- 
ceed in, the  suit  of  an  American  seaman,  .whose  claim  was  founded,  not 
on  any  such  rule  of  law,  or  any  custpm  of  his  country,  but  merely  on 
a  particular  article  in  an  alleged  Act  of  Congress,  wnich  was  not  in-  ^ 
corporated  into  the  ship's  articles  (o).  In  the  case  of  a  Greek  vessel 
which  had  been  sold  in  this  countr}'-,  under  a  decree  of  the  Court,  in  a  i 
suit  instituted  by  the  holder  of  a  bottomry  bond,  the  same  Judge 
ordered  the  charge  of  the  subsistence  of  the  Crreek  seamen  to  be  paid 
out  of  the  proceeds.  It  was  proved,  that  by  the  customary  regula- 
tions of  Turkey^  the  master  is  to  take  back  the  men  in  his  own  vessel, 
or  provide  conveyance  for  them  in  another;  and  if  the  vessel  be  sold, 
the  proceeds  are  liable  to  their  support,  and  to  procure  them  the 
means  of  conveyance  to  their  own  country.  The  seamen  had,  in  fact, 
been  subsisted  and  sent  home  by  the  British  government,  and  the 
King's  proctor  intervened  in  the  suit  The  learned  Judge  adverted  to  r 
this  proof,  but  also  said  that  he  considered  subsistence  to  be  a  part  of  ] 
the  compensation  for  the  services  of  a  mariner,  and  so  in  effect  a  part 


1  Barn.  297.  The  Caxpenter,  Wheeler  v,  104^;  5  Mod.  288.  See  also  MilU  and 
Thompeon,  1  Stra.  707.     The  Lord  Hobart,  Another  v,  Gregory,  Sayer,  127. 

2  BocU.  104  The  Prince  George,  8  Hagg.  (0  Anon.  1  Vent.  843.  The  application 
376.  Hie  Sorgeon,  MiUg  v.  Long,  1  Sayer,  for  a  prohibition  was  after  lentence.  See 
186.    The  Mate,  Bayley  o.  Grant,  1  Lord  81  Geo.  8,  c  89,  a.  6. 

Baym.  682;  Salk.  83.    Read  v.  Chapman,  (m)  Brown  v.  Benn  and  Others,  2  Lord 

2  Stra.  987.  Ravm.1247. 

(»)  The  Lady    Ann,   WardeD,  1  Edw.  (»)  Barber   and   Another   v.  Wharton, 

285.  2  Lord  Baym.  1462. 

(*)   WeUs  V.  Honnan,  2  Lord  Baym.  (o)  The  Courtney,  English,  1  Edw.  289. 
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of  his  wages.  It  does  not  appear  by  the  report  whether  any  expense 
had  been  mcurred  in  sending  back  tne  men  beyond  that  of  their  sub- 
sistence^ or  whether  any  other  expense  was  aecreed  or  claimed  (p\ 
And  in  the  case  of  a  Dutch  ship  wnich  put  into  the  Isle  of  Wiaht  in 
great  distress,  and  was  there  abandoned  by  the  owners  to  the  oiscre- 
tion  of  the  master,  and  assigned  to  British  creditors,  the  same  learned 
Judge  considered  the  owners  as  having  disclaimed  the  articles  of  agree- 
ment with  the  mariners,  which  contained  a  clause  against  suits  in  a 
foreign  country,  and  the  contract  with  them  to  be  determined,  and 
that  their  suit  was  the  arrest  of  a  British  ship,  and  their  claim  sus- 
tainable on  the  general  law(g^).  In  the  case  also  of  an  American 
ship,  which  had  sailed  from  New  York  imder  an  engagement  with  the 
mariners  for  a  voyage  to  Gottenburgh  and  back,  but  which,  in  fact, 
sailed  to  Petersburgh^  and  after  delivering  her  cargo  there,  took  a 
cargo  for  London  under  a  British  license,  which  was  in  contravention 
of  the  law  of  Americay  the  seamen  were  allowed  to  recover  their 
wages:  the  character  of  alien  enemy  was,  for  the  purpose  of  this 
voyage,  removed  by  the  British  license,  as  far  as  respected  a  pro- 
ceeding of  this  nature  in  a  British  Court:  and  the  learned  Judge 
thought  the  seamen  would  be  without  remedy,  if  the  Court  refused 
its  assistance  (r). 

I  have  said  that  seamen  may  sue  in  the  Court  of  Admiralty,  if  the 
contract  is  made  on  the  usual  terms,  and  not  by  deed.  It  was  de- 
cided in  two  causes,  before  the  passing  of  the  earliest  statute  requiring 
the  contract  to  be  in  writing,  that  the  Court  of  Admiralty  had  juris- 
diction in  the  case  of  a  written  contract  f«).  And  the  7  &  8  Vict 
c.  112,  and  13  &  14  Vict,  c  93,  containea,  as  does  also  the  17  &  18 
Vict  c  104,  clauses,  enacting,  that  no  seaman  shall,  by  entering  into 
or  signing  such  an  agreement,  be  deprived  of  any  means  for  the 
recovery  of  wages  against  any  ship,  the  master  or  owners,  which  he 
might  then  lawrally  make  use  of;  that  certified  copies  of  it  are  to  be 
admitted  in  evidence  ("iY  and  that  no  seaman  shall  be  reouired  to 
produce  it,  or  a  copy  oi  it,  or  give  notice  for  the  production  of  it ;  and 
that  if  it  be  not  produced  and  proved,  he  shall  be  at  liberty  to  prove 
the  contents,  or  purport  of  it,  or  establish  his  claim  by  other  evidence. 
In  the  common  form  of  proceeding  in  the  Court  of  Admiralty,  the 
party  who  sues  for  wages  aoes  not  state  how  the  contract  was  made ; 
the  foundation  of  the  suit  in  that  Court  is  the  service,  and  not  the 
hiring ;  and  therefore  the  objection  that  the  hiring  was  upon  special 
terms,  or  was  made  by  deed,  does  not  appear  upon  the  face  of  the 
complainant's  proceedings,  but  must  be  made  by  the  defendants,  if  they 
wish  to  rely  on  it  Ana  they  must  make  their  objection,  and  apply  to 
one  of  the  Courts  at  Westminster  Hall  for  a  prohibition,  before  sentence 

(p)  Madonna  D'Idra,  Papaghica^  1  Dods.  2  Lord  Raym.  1206«  and  the  Mariners'  case, 

a7.    The  Vrow  Mina,  ibid.  284.    The  Go-  8  Mod.  879. 

Inbchick,  1  Wm.  Rob.  143.  (i)  And  a  seaman  plaintiff  need  not-givo 

(y)  Wilhelm  Frederick,  Noorman,lHagg.  notice  to  the  defendant  to  produce   the 

Ad.  Rep.  138.  articles  at  the  trid.   If  the  defendant  wishes 

(r)  Maria  Theresa,  Phillips,  1  Dods.  Ad.  to  t^ilce  advantage  of  any  clause  contained  In 

Rep.  803.  them^hehiinself  must  produce  them.   Bow- 

(9)  Bens  r.  Parre,  Mich.  Term,  4  Anne,  man  v.  Manzelman,  2  Campb.  315. 
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is  given  in  the  Court  of  Admiralty :  if  they  sufier  the  cause  to  pro- 
ceed to  a  judgment  upon  the  merits  in  that  Court,  they  cannot 
afterwards  avail  themselves  of  this  objection  (w).  If  the  contract  for 
service  be  made  upon  terms  and  conditions  differing  from  the  general 
rules  of  law,  the  service  alone  cannot  entitle  fi  seaman  to  his  wages : 
his  right  to  them  must  depend  upon  the  performance  of  the  stipulated 
terms  {x).  The  construction  of  the  instrument,  in  which  those  terms 
are  contained,  is  a  proper  subject  for  the  jurisdiction  of  the  Courts  of 
Common  Law;  and  it  is  clear,  by  the  several  authorities  on  this 
subject,  notwithstanding  a  seeming  dictum  in  one  case  (y)  to  the  con- 
trary, tihat  upon  the  suggestion  of  such  a  contract  made  at  land  and 
under  seal,  supported  by  the  proper  affidavits,  the  Courts  at  Wesir 
minster  Hall  will  prohibit  the  Court  of  Admiralty  from  proceeding  in 
a  suit  instituted  there  (A 

But  it  is  not  quite  clear  whether  the  defendants  ought,  before  they 
apply  for  a  prohibition,  to  plead  the  agreement  in  the  Court  of 
Admiralty  as  a  bar  to  the  jurisdiction  of  that  Court  In  one  of 
the  cases  on  this  subject,  the  Court  of  King's  Bench  is  reported  to 
have  said,  "  If  there  is  any  special  contract,  as  is  now  suggested, 
the  defendant  may  plead  it  in  the  Court  of  Admiralty ;  and  if  that 
Court  does  not  allow  the  plea,  then  it  mav  be  a  proper  time  to  move 
the  King's  Bench  for  a  prohibition ;  for  if  it  should  be  granted 
before  the  plea  is  disallowed,  it  is  a  prejudging  of  the  justice  of  that 
Court "  (a). 

The  course  of  the  proceedings  that  had  taken  place  in  the  Court 
of  Admiralty  does  not  appear  oy  the  i^eport  of  any  of  the  cases  in 
which  a  pronibition  has  been  granted.  Tne  best  reporter  of  the  first 
of  these  cases  (!>)  says  only,  "  A  motion  was  made  for  a  prohibition 
to  the  Court  ot  Admiralty,  in  a  suit  there  for  mariners'  wages,  upon 
a  suggestion  of  a  contract  made  for  them  at  land ;  and  the  Court 
held,  that  for  the  convenience  of  seamen  the  Admiralty  had  been 
allowed  to  hold  plea  for  mariners'  wages,  but  yet  with  this  limitation, 
that  if  there  be  any  special  agreement,  by  which  the  mariners  are 
to  receive  their  wages  in  any  other  manner  than  is  usual,  or  if  the 


(k)  Bnggins  v.  Bennett,  4  Burr.  2085. 
If  a  party,  who  has  pleaded  a  modoito  aroit 
in  the  Spiritual  Court  for  tithes,  suffer  the 
modus  to  be  tried  in  that  Court,  he  cannot 
obtain  a  prohibition  after  sentence.  Full  v, 
Hutchins,  Cowp.  422. 

(x)  Where  a  seaman  agreed  not  to  sue 
any  of  the  owners  for  wages,  except  one  of 
them,  who  was  the  captam,  he  was  held  not 
entitled  to  sue  the  others,  though  they  had 
reoeived  the  proceeds  of  tiie  cargo,  and  one 
of  them  was  the  managing  owner.  McAuliffe 
V.  BickncU,  2  C.  M.  &  R.  263.  And  a  sea- 
man who  had  taken  a  bill  of  exchange  on 
the  owners  for  his  wages  was  held  to  have 
lost  his  right  toproceeain  Admiralty  against 
the  ship.  The  William,  Money,  2  Hagg.  136. 

(y)  Bens  v.  Parre,  2  Iiora  Baym.  1206. 
And  see  the  cases  in  Admiralty.    The  Isa- 


bella, 2  Rob.  241.  Sydney  Cove,  1  Dods. 
p.  11.    The  Mona,  1  W.  Bob,  137. 

(z)  See  the  cases  dted  in  2  Dods.  12,  in 
support  of  the  doctrine,  that  the  Court  of 
Admiralty  has  no  jurisdiction  in  special  con- 
tracts. And  see  the  case  of  the  Riby  Qrove, 
2  Wm.  Rob.  52,  where,  in  a  stut  for  wages, 
part  of  which  by  the  seaman's  contract  was 
to  consist  in  a  share  of  the  proceeds  of  a 
whkUng  voyage,  the  Court  of  Admiralty 
sustained  an  ol^ection  to  its  jurisdiction. 
And  the  Debrecsia,  8  Wm.  Rob.  33. 

(a)  The  Mariners'  case,  8  Mod.  87d» 
Trinity  Term,  11  Geo.  8. 

(&)  Opy  V,  Child  and  Others.  Easter 
Term,  5  Wm.  &  Mary,  K.  B.  Salk.  81. 
S.  C,  by  the  name  of  Opy  «.  Addison  and 
Others,  12  Mod.  88,  but  not  more  drcum- 
stantial. 
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agreement  lie  aador  seal,  so  as  to  be  more  than  a  parol  agreement,  in 
such  a  case  prohibttion  shall  be  granted :  and  so  it  was  granted  in 
this  case." 

In  the  second  cause  {c\  hj  the  su^esdon  (d)  made  in  sup{)ort  of 
the  motion  for  a  prohibition,  the  defen^mt  in  the  Court  of  Admiralty, 
after  reciting  the  statutes  relating  to  the  jurisdiction  of  the  Court  of 
Admiralty,  and  the  libe^  exhibited  in  that  Court  by  the  seamen  (by 
which  it  appeared  that  they  had  during  the  voyage  entered  on  boara 
one  of  his  Majesty's  ship),  set  forth  the  contract  which  contained  an 
express  covenant,  that  if  any  or  either  of  the  seamen  should  d^art 
from  or  leave  the  ship  during  the  voyage,  to  so  on  board  any  oi  his 
Majesty's  ship  or  ships  of  war,  or  upon  any  omer  pretence  or  account 
whatsoever,  without  leave  of  the  master,  such  seaman  so  deserting  or 
leaving  the  ship  should  forfeit  and  lose  all  bis  wages  and  pay,  then 
due  and  owing ;  and  averred  that  this  contract  was  made  on  land  in 
this  country,  and  sealed  and  delivered  by  the  parties,  and  that 
although  he  had  offered  to  prove  the  said  statutes  and  the  rest  of  the 
premises  in  the  Court  of  Admiralty  before  the  Judge  there,  yet  that 
the  Judge  of  the  said  Court  had  alto^ther  refused  to  receive  the  said 

J  lea  and  allegation.  Upon  the  motion  for  a  prohibition,  the  Chief 
ustice  TLord  Hardxoicke)  said,  that  before  the  making  of  the  new 
statute  (viz.  the  2  Geo.  2,  c  36),  he  always  understood  the  law  to  be 
settled,  that,  as  the  Admiralty  Court  proceeds  in  suits  for  mariners' 
wages  upon  contracts  made  at  land,  which  cannot  be  the  proper 
cognizance  of  the  maritime  jurisdiction,  merely  by  indulgence,  a 
prohibition  would  always  be  granted  where  the  contract  differed  from 
the  common  and  usual  contract  between  masters  of  ships  and  seamen 
about  wages,  by  reason  of  some  special  terms  contained  in  it ;  and 
that  in  this  agreement  there  seemed  to  be  some  special  covenants,  as, 
for  example,  one,  that  if  the  mariners  should  enter  into  any  of  his 
Majesty's  ships  of  war  they  should  forfeit  their  wages,  which  was 
directly  contrary  to  a  clause  in  the  late  Act.  And  secondly,  that 
where  the  agreement  was  by  writing  signed  and  sealed,  there  also  a 
prohibition  should  go,  which  was  likewise  the  present  case.  And 
the  only  question,  therefore,  remaining  was,  whether  or  no  tlie  statute 
reached  to  this  case.  And  his  lordship  gave  his  opinion  that  it  did 
not ;  since  as  this  was  a  contract  by  deed,  it  was  dehors  the  Act,  which 
only  required  a  contract  in  writing:  and  it  could  not  be  supposed 
that  the  Act  intended  to  give  the  Court  of  Admiralty  the  cognizance 
of  agreements  for  mariners'  wages  made  by  deed :  that  must  depend 
ujpon  the  trial  of  the  validity  of  such  deed,  which  could  not  be  other- 
wise than  by  a  jury  at  connnon  law,  being  left  as  it  was  before :  that 
this  case  came  within  the  case  of  Optj  and  Addison^  and  as  the  late 
statute  did  not  take  it  out  of  the  old  rule,  it  must  still  go  by  that  rule. 
The  other  Judges  concurred  in  the  same  opinion ;  and  a  prohibition 
was  granted. 

(c)  Day  V.  Serle,  E.  B.  Easter  Term,  text  of  the  judgment  pronounced  by  Lord 

7  Geo.  2,  very  shortly  mentioned  by  Strange,  Hardwicke^    is  taken   from  a  manoioript 

vol.  ii.  p.  961,  more  fVilly  by  Bamardiston,  note, 

vol.  ii.   p.  419;  but  the    account  in  the  (d)  ICS.    Tt  is  ngned  by  Draper. 
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The  report  "of  the  last  case  on  this  subject,  which  was  a  suit  insti- 
tuted in  the:  Coiut  of  Admiralty  by  seamen  employed  on  board  a  ship 
in  the  service  of  the  Uast  India  Company,  is  given  at  considerable 
length,  and  although  the  particulars  of  the  deed,  under  which  the 
seame-n  were  hired,  are  not  stated,  it  may  be  collected  from  the  report 
that  the  deed  contained  a  clause,  by  wmch  it  was  stipulated  that  the 
seamen  should  not  be  entitled  to  wages  unless  the  ship  should  return 
home ;  but  it  does  not  appear  whether  this  event  had  taken  place  or 
not.  The  Court  granted  a  prohibition  upon  the  authority  of  the  two 
former  cases,  and  Lord  Mansfield  took  notice  that  the  seal  was  not 
the  only  circumstance  in  which  the  case  diflFered  from  the  ordinary 
contract  for  mariner's  wages  («). 

From  this  view  of  the  decisions  of  the  Courts  at  Westminster  Hall, 
it  appears  that  a  prohibition  has  not  in  any  instance  been  actually 
granted  where  a  contract  was  upon  the  ordinary  terms,  merely  because 
it  was  made  by  deed ;  but  that  in  each  of  the  cases  the  Court  consi- 
dered that  circamstance  alone  to  be  a  sufficient  ground  for  a  prohi- 
bition. For  which  the  reason  seems  to  be,  that  as  the  suit  of  the 
seamen  in  the  Court  of  Admiralty  was  at  first  allowed  only  as  a  matter 
of  indulgence,  and  considered  as  an  excepted  case  not  properly  belong- 
ing to  the  jurisdiction  of  that  Court,  the  exception  was  confined  to  the 
case  of  ordinary  contracts,  not  made  under  seal.  For  if  a  contract 
under  seal  contain  such  clauses  and  covenants  only,  as  are  conformable 
to  the  general  rules  which  govern  the  administration  of  justice  in  the 
Court  of  Admiralty,  neither  the  actual  existence,  nor  the  legal  effect 
and  import  of  the  deed,  can  become  the  subject  of  litigation  in  that 
Court.  The  seamen  are  not  bound  to  make  the  deed  the  foundation 
of  their  claim,  either  by  the  general  course  of  proceedings  in  the 
Court  of  Admiralty,  or  by  the  statute ;  and  as  it  can  never  be  their 
interest  to  deny  .the  existence  or  execution  of  a  deed  pleaded  by  the 
defendant,  containing  only  the  usual  terms,'  upon  which  their  claim 
would  rest,  if  such  a  deea  did  not  exist,  the  objection  to  the  mode  of 
trial  pursued  in  that  Court,  and  to  the  necessity  of  two  witnesses  to 
prove  the  execution  of  a  deied,  can  hardly  arise. .  In  a  case  relating  to 
the  jurisdiction  of  the  Court  of  Admiralty,  on  a  deeid  of  hypothecation 
of  a  ship  by  the  master,  which  came  before  the  Court  of  King's  Bench 
a  few  years  ago,  one  of  the  learned  Judges  of  that  Court  (/)  said, 
*^  If  the  Court  of  Admiralty  has  jurisdiction  over  the  subject-mattery  the 
circumstance  of  the  instrument  being  under  seal  does  not  deprive 
them  of  their  jurisdiction  "  (gr). 

In  a  case  where  the  defendants  in  the  Court  of  Admiralty  pleaded 
a  deed,  by  the  terms  whereof  the  mariners  agreed  to  subject  them- 
selves to  the  loss  of  their  wages  in  particular  circumstances,  and  the 
plaintiff  replied  tliat  the  deed  was  obtained  by  fraud  and  circum- 


(e)  Howe  v.  Nappier,  4  Burr.  1944.   The  nltboogh  rf  very  diligent  search  was  made  by 

records  of  snggestions  for  prohibitions  are,  the  officer. 

in  general,  very  regularly  kept  at  the  office  (/)  Mr.   Justice  Buller,  3  Term  Rep. 

of  the  Clerk  of  the  Papers,  but  the  particular  K.  B.  170. 

suggestion  in  this  case  could  not  be  found,  (y)  Menetone  r.  Qibbonsi  IWd.  £07. 


486 


Actions  for  Wages. 


[fabt  V. 


vention,  and  tlie  Court  of  Admiralty  declared  it  to  have  been  so, 
and  gave  sentence  for  the  plaintiff  to  recover  his  wages ;  the  Court 
of  King's  Bench,  upon  application  for  a  prohibition,  said,  "  This 
is  only  a  deed  on  one  side  to  forfeit  the  wages  upon  particular 
circumstances,  but  will  not  enable  them  to  sue  for  their  wages 
at  law;  the  deed,  therefore,  comes  in,  only  by  way  of  incident, 
and  then  they  may  proceed  to  try  it  There  can  be  no  prohi- 
bition'^  (A). 

2.  In  proceeding  against  the  ship  in  specie,  if  the  value  thereof 
be  insufficient  to  discharge  all  the  claims  upon  it,  the  seaman's 
claim  for  his  wages  is  preferred  before  all  other  charges  (t),  for  the 
same  reason  that  the  last  bottomry  bond  is  preferred  to  those  of 
an  earlier  date :  the  labour  of  the  seamen  having  brought  the  ship 
to  the  destined  port,  has  furnished  to  all  other  persons  the  means  of 
asserting  their  claims  upon  it,  which  otherwise  they  could  not  have 
had. 

But  all  suits  and  actions  brought  in  the  Court  of  Admiralty  for 
seamen's  wages  must  be  commenced  within  sia  years  next  after  the 
cause  of  such  suit  or  action  shall  accrue,  unless  the  party  entitled 
to  sue  shall  at  that  time  be  within  the  age  of  twenty-one  years,  a 
feme  covert,  non  compos  mentis,  or  imprisoned,  or  unless  such  party, 
or  the  party  sued,  shall  be  at  tibat  time  beyond  the  seas ;  in  which 
cases  the  suit  may  be  brought  within  sia  years  after  the  party  suing 
shall  be  of  full  age,  discovert,  of  sane  memory,  or  at  large ;  or  either 
the  party  suing,  or  the  party  sued,  shall  return  from  beyond  the 
8eas(^ 

3.  In  the  Courts  of  Common  Law  the  seamen  may  sue  either 
the  master,  as  the  person  immediately  contracting  wim  them  and 
answerable  to  them,  or  the  owners,  as  the  persons  virtually  contract- 
ing with  them,  through  the  agency  of  the  master,  and  answerable 
for  the  performance  of  his  engagement  And  actions  in  the  Courts 
of  Common  Law  are  also  limited  to  the  same  period  of  six  years, 
with  the  same  provisoes  (2),  unless  they  are  founded  on  a  contract 
under  seal ;  if  they  are  founded  on  such  a  contract,  the  statutable 
limitation  does  not  apply  to  them :  but  after  a  lapse  of  twenty  years, 
the  claims  will  be  presumed  to  have  been  satisfied  without  any  proof 
of  payment 

In  suits  in  the  Courts  of  Common  Law,  the  form  of  action  depends 
upon  the  nature  of  the  contract ;  if  the  contract  be  under  seal,  and 
delivered  as  a  deed,  an  action  of  debt  or  covenant  must  be  brought ; 
if  it  be  not  under  seal,  or  not  so  delivered,  an  action  of  debt  or  of 
assumpsit  (m).     And  in  order  to  enable  the  plaintiff  to  frame  his 


ii 


ih)  Buck  V.  Atwood,  2  Stra.  761. 

(0  The  Favorite,  De  Jersey,  2  Rob.  Ad. 
Rep.  232;  French  Ordin.  liv.  l,.tit.  14,  De 
la  saieie  des  vaisseaux,  art.  16,  and  Valin 
thereon.  Code  de  Commerce,  art.  192.  And 
see  the  judgment  of  Sir  John  Nicholl  in  the 
Hersey,  3  Ha{^.  407. 

{k)  4  Anne,  o.  16,  as.  17,  18,  and  19. 


The  length  of  time  thns  allowed  may  be  very 
inconvenient  In  the  case  of  a  suit  against  the 
ship,  if  the  property  thereof  has  been  changed. 
The  French  Ordinance  allows  only  one  year. 

(/)  21  Jac.  1,  c  16,  88.  3  and  7,  and 
4  Anne,  c.  16,  s.  19. 

(m)  Clciucnt  r.  Guuhonse,  cited  before, 
p.  139. 
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declaration  correctly,  a  Judge  of  the  Court  will  order  the  defendant  to 
show  the  articles  to  the  attorney  for  the  plaintiff,  and,  if  necessary,  to 
give  him  a  copy  of  them.  The  plaintiff  is  not  bound  to  show  that  the 
ship  earned  freight :  the  defendant  must  prove  the  negative,  if  such 
proof  will  furnish  a  defence  (n). 

The  course  of  pleadingto  be  adopted  by  the  defendant  depends  upon 
the  form  of  the  plaintiff's  declaration,  according  to  the  general  rale 
and  distinctions  respecting  actions  of  debt,  covenant,  and  assumpsit,  of 
which  the  consideration  does  not  properly  belong  to  a  Treatise  on  a 
single  branch  of  the  law. 

*  The  17  &  18  Vict  c.  104,  adopting,  with  some  modifications, 
the  provisions  of  former  Acts,  gives  a  summary  mode  of  recovering 
wages,— -enacting  that  any  seaman  or  apprentice  may  sue  in  a  summary 
manner  before  two  justices  of  the  peace  residing  near  to  the  place 
where  the  service  snail  have  terminated,  or  at  which  the  seaman 
or  apprentice  has  been  discharged,  or  at  which  any  person  on  whom 
the  claim  is  made  resides,  and  bsfore  the  sheriff  also  in  Scotland^  for 
any  amount  of  wages  not  exceeding  50L  above  the  costs  of  the 
proceeding;  and  that  every  order  made  by  such  justices  or  sheriff 
shall  be  final. 

And  to  enforce  the  adoption  of  this  less  costly  remedy,  it  is 
enacted,  that  no  suit  for  wages  shall,  unless  they  exceed  50Ly  be 
instituted  against  the  ship,  or  the  master  or  owner  thereof,  in  any 
Court  of  Admiraltv,  or  ot  Record,  in  the  Queen's  dominions,  or  the 
territories  of  the  East  India  Company,  unless  the  owner  be  bankrupt 
or  insolvent,  or  the  ship  under  arrest  or  sold  by  the  authority  of  a 
Court  of  Admiralty,  or  unless  a  magistrate  acting  under  the  authority 
of  this  Act  shall  refer  the  case  to  be  adjudged  by  any  such  Court, 
or  unless  neither  the  owner  nor  master  shall  reside  near  the  place 
where  the  service  of  the  seaman  shall  terminate,  or  be  discharged,  or 
*  put  on  shore. 

Btit  no  seaman,  who  is  engaged  for  a  voyage  to  terminate  in  the 
United  Kingdom^  is  entitled  to  sue  in  any  Court  abroad  for  wages, 
unless  he  is  discharged  with  the  sanction  required  by  the  Act,  and 
with  the  written  consent  of  the  master;  or  proves  such  ill-usage  on 
the  part  of  the  master,  or  by  his  authority,  as  to  warrant  reasonable 
apprehension  of  danger  to  the  life  of  such  seaman,  if  he  were  to  remain 

on  board  (o)* 

_____^_________^_^^__„^___^,^______  ■ — ^— — ' — *■ — — — ■ — ^^^_^j____a_ 

(»)  Brown  v,  Milner,  7  Taunt.  819.   The  wages,  anlcfw  there  be  an  agreement  to  the 

earning  of  freight  is  not  In  all  cases  neoes-  contrary.      See    the  judgment    of    Lord 

sary  to  entitle  seamen  to  their  wages ;  as,  Stowell,  in  the  case  of  the  Neptune,  Clark, 

suppose  a  ship  goes  out  in  search  of  a  cargo,  1  Hagg.  Ad.  Rep.  227. 

and  not  being  able  to  procure  one,  returns  (o)  Sec.  190, 
empty,  the  seamen  will  be  entitled  to  their 
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CHAPTER  I. 
OF  salvage;  and  herein, 

(Si.)  I.  0/  Salvage  generallif, 

2.  Of  Salvage  at  Common  Law,  and  the  JurUdieiion  of  the  High  Court  ofAdmiraHg 

in  cotes  of  Salvage  at  Sea, 
8.  Of  Salvage  hg  the  Crew*  of  the  Rogal  Navy,  and  hg  licensed  Pilots. 
4.  Of  the  Apportionment  of  Salvage  Seward  among  those  engaged  in  the  Salvage 

Service.  ' 

6.  Of  Reward fbr  Preservation  of  lAfe. 

6.  Bg  whom  and  in  respect  of  what  interests  Salvage  is  payable, 

7.  Proceedings  in  Admiralty. 

8.  Appointment  and  Iht ties  of  Receivers,  under  17  4"  IS  Vict.  c.  104. 

9.  <y  Salvage  in  the  United  Kingdom,  17  4*  18  Jlct.  c.  104. 

10.  Of  Salvage  within  the  Jurisdiction  of  the  Cinque  Ports. 

11.  Of  Salvage  on  Recapture. 

12.  Of  Salvage  of  Ships  and  Merchandise  found  in  the  possession  of  Pirates. 

1,  Haying  thus  treated  of  the  rights  and  duties  arising  out  of  the  con- 
tracts between  the  8hipo¥mer  and  the  merchant,  and  between  tlie 
master  and  mariners,  it  seems  proper  in  the  next  place  to  consider  a 
subject  which  the  daiigers  of  navigation  frequently  render  interesting 
to  both  alike ;  namely,  the  compensation  that  is  to  be  made  to  other 
persons,  by  whose  assistance  a  ship  or  its  lading  may  be  saved  firom 
impending  peril,  or  recovered  after  actual  loss.  This  compensation  is 
known  by  the  name  of  salvage,  and  at  present  is  commonly  made  by 

Sym^t  in  money;    but  in  the  infancy  of  commerce  was  more 
quently  made  bv  the  delivery  of  some  portion  of  the  specific  articles 
saved  or  recovered. 

All  foreign  codes  of  maritime  law,  both  ancient  and  modem,  con- 
tain provisions  and  enactments  on  this  head.  In  some  of  them,  the 
value  to  be  paid  is  fixed  at  a  certain  portion  of  the  articles  saved,  or 
of  their  value,  according  to  their  nature  and  quality,  or  the  circum- 
stances of  the  case.  But  it  is  obvious  that  positive  and  settled  rules 
are  little  adapted  to  the  administration  of  justice  in  varying  and 
unsettled  cases ;  and  what  can  be  more  various  and  unsettled  than 
the  degrees  of  labour  experienced  on  the  ocean,  or  the  degrees  of  peril 
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to  which  persons  who  engage  in  the  meritorious  task  of  assisting  the 
distressed  ©n  that  element  are  at  different  times  exposed  ?  And 
dierefore^  in  the  case  of  wreck  or  derelict  at  sea,  the  law  of  England, 
like  the  law  of  some  other  countries,  has  fixed  ho  positive  rule  or  rate 
of  salvage,  but  directs  only,  as  a  general  principle,  that  a  reasonably 
compensation  shall  be  made  (a).  The  legislators  of  all  civilized  and 
commercial  states  in  modem  times  (6)  have  laboured  earnestly  to 
repress,  by  due  severity  of  punishment,  the  barbarous  spint  of 
plundering  the  helpless  and  distressed  mariner,  whose  situation  calls 
for  assistance  and  relief.  And  very  salutary  provisions  have  been 
made  on  this  subject  by  the  wisdom  of  our  own  Parliaments  (c),  but 
which  I  shall  forbear  to  detail,  as  not  properly  belonging  to  my 
subject,  and  proceed  to  the  consideration  of  salvage;  first,  with 
regard  to  effects  preserved  from  the  perils  of  the  sea;  and,  secondly, 
with  regard  to  cTOcts  retaken  from  an  enemy,  into  whose  hands  they 
may  have  fedlen. 

2.  A  person,  who  by  his  own  labour  preserves  coods  which  the 
owner,  or  those  entrusted  with  the  care  of  them,  have  either  abandoned 


(a)  In  tho  case  of  derelict  becoming  the 
property  of  the  Crown,  it  was  formerly  the 
settled  practice  of  the  Court  of  Admiralty  to 
mve  a  moiety  to  the  finders  or  salvors,  but 
the  proctico  has  long  been  disused,  and  the 
reward  become  discretionary.  Case  of  the 
Aqnila,  1  Rob.  37 ;  Wcllwood's  Sea  Laws, 
tit.  2i.  At  present,  seldom  mor  ^  lian  one- 
half,  or  less  than  one-third,  i:^  ..ven.  The 
Britannia,  Plash,  3  Hagg.  1 53.  The  Effort, 
8  Hagg.  165.  Queen  MiO),  'Ibllman,  8  Hagg. 
242.  Sometimes,  however,  a  fifth,  sixth,  or 
tenth,  only  has  been  awarded  (see  Ftitchard's 
Admiralty  Digest,  tit.  Salvage),  and  even 
less.  The  Red  Rover,  S  W.  Bob.  150.  In 
A  csfse  of  derelict  of  very  small  value,  no 
owner  appearing,  the  whole  net  value,  35/., 
was  allowed.  The  Castletown,  5  Irish  Jur.379. 
William  Hamilton,  Hughes,  3  Hagg.  1G8. 
See  also  the  Frances  Mary,  Kendal,  2  Hagg. 
89.  The  Rebecca,  2  Hagg.  90.  In  order 
to  constitute  derelict,  it  is  sufficient  that 
there  has  been  an  abandonment  at  sea  by 
the  master  and  crew  without  hope  of  re- 
covery. A  mere  quitting  of  tlte  ship  for  the 
l>urpose  of  procuring  assistance  from  the 
shore,  or  with  the  mtention  of  returning  to 
her  agiun,  is  not  an  abandonment.  See  tho 
judgment  of  Lord  Stowcll,  in  the  Aquila. 
See  also  the  Barefoot,  14  Jnr.  841.  The 
Pickwick,  16  Jur.  669. 

Where  the  amount  of  salvage  is  not  fixed 
by  positive  law,  it  must  be  determined  by 
the  principles  of  the  maritime  law,  and  must 
necessarily  rest  in  an  enlarged  discretion,  to 
be  exercised  according  to  the  circumstances 
of  each  case.  It  is  impossible,  therefore,  to 
lny  down  any  positive  rule  on  the  subject. 
Looking  to  the  current  of  decisions,  it  will 
be  foond  that  it  is  rarely  leas  than  ofM-Mircf, 


•or  more  than  one-half  of  the  property  saved, 
unless  the  services  have  been  very  incon- 
siderable, or  the  amount  of  the  property 
has  been  very  great.  And  in  cases  of  dere- 
lict, although  the  rule  is  now  deemed  a 
flexible  one,  yet  Courts  of  Admiralty  still 
adhere  to  a  moiety  as  the  favourite  amount, 
and  require  some  peculiar  circumstances  to 
displace  it.  See  rRsperance,  1  Dods.  46. 
The  Fortuna,  4  Rob.  194.  The  Blenden- 
hall,  1  Dods.  421.  The  ElHotta,  2  Dods.  76. 
The  Effort,  3  Hagg.  75.  The  Sarah  BeU, 
4  Notes  of  Cases,  146. 

The  Appellate  Courts  of  the  United  States 
are  disposed  not  to  encourage  appeals  in  cases 
of  salvage,  as  mischievous  to  ful  parties,  and 
therefore  generally  adhere  to  tho  salvage 
given  in  the  District  Courts,  unless  there 
are  very  strong  drcumstanoes  calling  for  a 
difiercnt  rule.  Mr.  Justice  Story's  note  to 
his  American  edition,  p.  397 ;  and  see  the 
cases  there  cited.  High  salvage  has  been 
frequently  awarded  where  steam  power  has 
been  used  in  the  Falvage  service.  See  the 
Raikea,  1  Hagg.  246.  The  London  Mer- 
chant,  3  Hagg.  394.  The  Earl  Grey,  8  Hagg. 
863.    The  Shannon,  11  Jur.  1045. 

Tlie  general  principles,  as  to  the  allowance 
of  salva^,  are  the  same  'in  American  as  in 
English  jurisprudence. 

(b)  I  have  used  the  words  "in  modem 
times,"  because,  formerly,  the  claim  of  the 
sovereign  power  in  some  countries  was  not 
less  barbarous  than  the  temper  of  the  in- 
habitants. See  Valin's  preface  to  tit.  9  of 
book  4,  of  the  French  Oniinanoe. 

(c)  See  the  statutes  3  Edw.  1,  c.  4; 
4  Edw.  1,  stat.  2,  s.  2;  12  Anne,  stot.  2, 
c.  18;  26  Geo.  2,  c.  19,  and  1  &  2  Geo.  4, 
c.  75  and  76;  1  Black.  Com.  chap.  8,  sec.  11. 
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in  distress  at  sea,  or  are  unable  to  protect  and  secnre,  is  entitled  by 
the  common  law  of  Utigland  to  retain  the  possession  of  the  ffoods 
saved,  until  the  proper  compensation  is  made  to  him  for  his  troubfe(cf). 
This  compensation,  if  the  parties  cannot  agree  upon  it,  may  by  the 
same  law  be  ascertained  by  a  jury  in  an  action  Inrought  by  the 
salvor  against  the  proprietor  of  the  goods  on  his  implied  contract 
(if  the  circumstances  justify  an  inference  of  it)  to  make  compen- 
sation for  the  service  rendered  in  respect  of  them  (e) :  or  the  pro*- 
prietor  may  tender  to  the  salvor  sucn  sum  of  money  as  he  thmks 
sufficient,  and  upon  reAisal  to  deliver  the  goods,  brin^  an  action  (e^) 
against  the  salvor ;  and  if  the  jury  think  the  sum  tenoered  sufficient, 
he  will  recover  his  goods  or  their  value  and  the  costs  of  his  suit  But 
a  person,  even  though  he  may  be  the  lord  of  the  manor,  cannot 
entitle  himself  to  a  claim  of  salvage  by  taking  possession  of  a 
wreck  or  parts  thereof  aminst  the  consent  of  those  who  are  at  hand 
and  upon  the  spot,  employed  by  the  owner  of  the  ship  to  save  and 
preserve  them  (/\  And  if  one  set  of  persons  have  taken  possession 
of  a  vessel  abanaoned  at  sea,  and  are  endeavouring  to  brmg  it  into 
port  and  save  it,  another  set  have  no  right  to  interfere  with  them  and 
become  participators  in  the  salvage,  unless  it  appears  that  the  first 
would  not  have  been  able  to  eflTect  the  purpose  without  the  aid  of  the 
others  (g).  Nor,  if  a  vessel  be  preservea,  tne  cargo  of  which  consists 
of  government  stores,  is  the  dispossession  of  the  original  salvors  by 
the  officers  of  a  King's  ship  warranted  bylaw  without,  reasonable  cause 
for  their  interference.  Should,  however,  persons  be  found  in  possession, 
who,  from  want  of  experience,  may  be  unfit  to  be  trusted  with  valuable 
property,  or  who  have  been  guilty  of  gross  misconduct,  which  may 
render  their  removal  proper  and  necessary,  the  interference  *of  the 
Kill's  officers  may  in  such  cases  be  not  only  justifiable  but  even 
laudable  (A). 

^  A  salvor  is  defined  to  be  one  who  as  a  volunteer  assists  a  ship  in 
distress  (i) ;  therefore,  a  mariner  placed  by  his  own  captain  under  the 
orders  of  the  captain  of  a  ship  in  distress  cannot  sue  the  owners  of  the 
latter  for  his  services.  Nor  can  the  officers  and  crew  of  a  ship 
claim  salvage  in  respect  of  service  rendered  to  it  (£),  unless  indeed 
their  duty  to  its  owners  had  ceased  by  the  master's  bond  fide  abandon- 
ment of  it  at  sea  without  hope  of  recovery  (/) ;  but  it  is- otherwise  if 
the  abandonment  be  on  the  coast,  or  only  temporary,  or  not  by  the 
order  of  the  master  (m).  The  9  &  10  Vict  c.  99,  enumerates  the 
persons  who  are  enabled,  to  claim  salvage  under  its  provisions.  The 
•  rights  of  original  salvors  are  always  jealously  maintained  by  the 


(d)  Hartford  o.  Jones,  1  Lord  Raym.  898.  Eugene,  Boome,  3  Hagg.  Ad.  Rep.  156. 
Nicholson  «.  Chapman,  2  Hen.  B.  257.  The  Effort,  8  Hagg.  165.  Qneen  Mab,  TV>n- 
Newman  v.  Walter,  8  B.  &  P.  612.    Baring  man,  8  Hagg.  242. 

and  Others  r.  Day,  8  East,  57.  (A)  Blenden   Holl,  Barr,  1  Dods.  Rep. 

(e)  lipson  v.  Harrison,  2  W.  R.,  Q.  B.  10.  414. 

he)  Viz.,  of  detinne  or  trover.  (»)  Tlie  Neptnno,  1  Hagg.  236. 

(f)  Sutton  f>.  Buck,  2  Taunt.  302.  ik)  The  Governor  Raffles,  2  Dod^.  14 
(ff)  The  Maria,  Kilstrom,  1  Rlw.  176.  (/)  Tl»c  Florence,  16  Jur.  572. 

The  Chariotta,  Kesser,  2  Hagg.  361.    Tlie  (ffi)  Ibid. 
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*  Court  of  Admiralty  (n) ;  even  where  their  eflForts  have  been  unsuc- 
cessfal  until  the  arrival  of  other  assistance,  a  lame  share  of  salvage 
has  been  allotted  to  them  (o) :  but  it  is  otherwise  if,  having  laboured 
without  success,  they  abandon  the  ship  without  intention  of  returning, 

*  and  she  is  afterwards  got  off  by  others  (p). 

If  the  salvage  is  performed  at  sea  (f ),  or  between  high  and  low 
water-mark  (r^,  the  Court  of  Admiralty  has  jurisdiction  over  the 
subject,  and  will  fix  the  sum  to  be  paid,  and  adjust  the  proportions, 
and  take  care  of  the  property  pending  the  suit ;  or  if  a  sale  is  necessary, 
direct  a  sale  to  be  niade,  and  divide  the  proceeds  between  the  salvors 
and  the  proprietors,  according  to  equity  and  reason.  And  in  fixing 
the  rate  of  salva^,  this  Court  usually  has  regard  not  only  to  the 
labour  and  peril  mcurred  by  the  salvors,  but  also  to  the  situation  in 
which  thev  may  happen  to  stand  with  respect  to  the  property 
saved,  to  the  promptitude  and  alacrity  manifested  by  them,  and  to  the 
value  of  the  ship  and  cargo,  as  well  as  the  degree  of  danger  from 
which  they  were  rescued  (s),  *  If  they  have  misconducted  themselves, 
or  acted  negligently  or  unskilfully,  although  their  services  may  upon 
the  whole  have  been  meritorious,  a  smaller  amount  of  salvage  than 
would  otherwise  have  been  given  will  be  accorded  to  them  (t) ;  and  in 
cases  where  there  has  been  great  n^ligence  and  delay,  or  improper 
interference  with  the  authority  of  the  owners  of  the  ship  in  dutress, 
salvage  has  been  wholly  refused  (u). 

"  Salvage,"  said  Sir  John  Nicholl,  in  a  recent  case  (a?),  '^  is  not 
always  a  mere  compensation  for  work  and  labour ;  various  circum- 
stances, upon  public  considerations,  the  interests  of  commerce,  the 
benefit  and  security  of  navigation,  the  lives  of  the  seamen,  render  it 
proper  to  estimate  a  salvage  reward  upon  a  more  enlarged  and  liberal 
scale.  The  ingredients  of  a  salvage  service  are,  first,  enterprise  in 
the  salvors  in  going  out  in  tempestuous  weather  to  assist  a  vessel  in 
distress,  risking  their  own  lives  to  save  their  fellow-creatures,  and  to 
rescue  the  property  of  their  fellow-subjects.  Secondly,  the  degree  of 
danger  and  distress  from  which  the  property  is  rescued,  and  whether  it 

*  was  in  imminent  peril  and  almost  certainly  lost,  if  not  at  the  time 


(fi)  The  Charlotte,  2  H«gg.  864.  The 
Glory,  14  Jur.  678.  The  Pickwick,  16  Jur. 
670.  The  Effbrt,  8  Hagg.  165.  The  Glas- 
gow Packet,  2  W.  Rob.  813. 

(o)  The  Geimenee,  12  Jur.  401. 

(p)  The  Indian,  1  W.  Hob.  406.  The 
Zephynu,  ib.  830. 

Iq)  The  jurisdiction  of  the  Court  of  Ad- 
miralty seems  not  to  extend  higher  up  the 
river  Thames  than  a  sand,  called  the  Black 
Tail  Sand.  See  6  Bob.  89,  and  the  case  of 
Baxter  and  Others  v.  Reader,  there  dted. 

(r)  1  A  2  Geo.  4,  c.  75,  s.  31.  The  Court 
of  Admiralty  has  jurisdiction  over  an  agree- 
ment for  salvage  service  though  It  be  made 
on  shore.    The  Catherine,  12  Jur.  682. 

(«)  In  the  case  of  the  Upnor,  2  Hagg.  8, 
salvage  was  reftised  for  bringing  into  port  a 
barge  found  without  anchor  or  crew  aground, 
on  evidence  that  it  was  not  onoommon  to 


leave  barges  there,  and  fetch  them  off  after- 
wards. See  also  The  William  Beckford> 
Muirhcad.  At  the  Delegates,  17th  and  24th 
Nov.  1801,  MS.  8  Rob.  855,  SjC. 

{t)  The  John  and  Thomas,  1  Hagg.  157. 
The  Dantsdc  Packet,  8  Hagg.  383.  The 
Black  Boy,  8  Hagg.  386.  The  Glasgow 
Packet,  2  W.  Rob.  806.  The  Dosseitei, 
10  Jur.  865.  The  Cape  Packet,  8  W.  Rob. 
122. 

(u)  The  Barefoot,  14  Jur.  841.  The  City 
of  Edinburgh,  2  Hagg.  838.    The  Kq>tune, 

1  W.  Rob.  297.    The  Duke  of  Manchester, 

2  W.  Rob.  470. 

(a?)  The  Clifton,  Lightbody,  8  Hagg.  117. 
The  London  Merchant,  ibid.  895.  See  also 
the  observations  of  the  learned  Judge  in  the 
case  of  the  Hector,  Freeman,  3  Hagg.  90, 
and  the  Industry,  Davis,  8  Hagg.  203.  Colby 
».  Watson,  6  Moore,  P.  C.  C.  384. 
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*  rescued  and  presierved,  Thirdhfy  the  d^ree  of  labour  aiid  skill  which 
the  salvors  incur  and  display^  and  the  time  occupied.  Lastly y  the 
value.  Where  all  these  circumstances  concur,  a  large  and  liberal 
reward  ought  to  be  given;  but  where  none,  or  scarcely  anj  take 
place,  the  compensati6n  can  hardly  be  denominated  a  salvage  com- 
pensation; it  IS  little  more  than  a  mere  remuneration  jm>  opere  et 
laboreJ*^  In  civil  salvage,  the  Admiralty  does  not  recognise  the  rule 
of  proportion,  but  accords  an  equitable  remuneration  for  the  service 
rendered.  A  small  proportion,  where  the  property  is  very  large,  may 
be  sufficient  for  that  purpose.  The  question  will  always  resolve 
itself  into  a  consideration  of  the  circumstances  attending  the  parti- 
cular case  (y).  Thus,  where  arbitrators  had  given  one-fourth  of  the 
value  of  a  ship,  and  it  was  agreed  between  the  salvors  and  the  con- 
signees of  the  cargo  that  the  amount  payable  in  respect  of  the  cargo 
should  be  referred  to  the  Court  of  Admiralty,  that  Court,  the  cargo 
being  valued  at  38,000^,  awarded  IfiOOL  for  contingent  losses,  1,500^ 
for  salvage  reward,  and  200Z.  for  the  master's  expenses.  In  one  case 
of  extraordinary  service,  where  private  treasure  and  govemiAent 
stores  lost  on  Doard  a  King's  ship  to  the  amount  of  157,000^  were 
recovered  by  officers  and  men  of  the  Royal  Navy,  54,000i!.  was 
finallv  awarded,  including  the  expenses,  and  a  compensation  to  the 
Admiralty  for  the  pay,  victualling,  wear  and  tear  of  his  Majesty's 

*  ships  while  employea  upon  tliat  service  (z). 

In  the  case  of  a  homeward-bound  West  India  ship  taken  by  the 
French^  near  the  coast  of  Jamaica,  while  proceeding  from  Savannah 
le  Mar  to  Bhte fields  to  join  convoy,  and  recaptured  by  persons  going 
in  boats  from  the  shore,  one-sixth  was  allowed  for  salvage ;  and  as  the 
voyage  homeward,  and  consequently  the  right  to  freight  had  com- 
menced, and  the  freight  was  ultimately  earned,  the  salvage  was  paid 
upon  the  freight  as  well  as  the  ship  and  cargo  (a).  So  in  the  case  of 
the  English  snips  liberated  from  the  French  upon  the  occupation  or 
capture  of  Oporto  by  the  British  and  Portuguese  troops,  salvage  was 
allowed  upon  the  freight  of  such  of  them  as  had  gone  out  from 
England  in  ballast  under  contracts  to  fetch  home  cargoes  {by 

In  the  case  of  a  British  ship,  purchased  at  sea  from  a  French 
privateer  by  an  American  captam,  whose  own  ship  had  also  been 
taken  by  the  same  privateer,  and  who  was  allowed  to  take  his  own 
and  the  British  crew  on  board  the  purchased  ship,  and  who  was  con- 
sidered to  have  fairly  intended  to  restore  the  British  ship  to  her 
owners,  the  owners  were  directed  to  protect  him  against  the  bills 
drawn  for  the  purchase,  and  also  to  pay  him  a  sum  of  money  equal 
to  about  one^seventh  of  the  value,  after  deducting  the  purchase- 
money  (c). 

In  the  case  of  a  slave-ship  rescued  from  insurgent  slaves  on  the 


(y)  The  Salacia,  Garland,  2  Hagg.  262.  (z)  H.  M.  S.  Thetis,  3  Hagg.  U ;  2  Knapp. 

The  Court  considers  not  simply  tlic  amount  p.  890. 

of  service,  but  the  general  hiterests  of  navi-  (a)  The  Dorothy  Foster,  Sowd(m,6  Rob.88. 

gatiou  and  commerce.      See  the  William  (6)  The  Progress,  Barker,  1  Edw.  210. 

Beckford,  3  Bob.  365.     The  Sarah,  1  Rob.  The  Kace-hortfe,  3  Kob.  301. 

318.    The  Hector,  8  Hagg.  90.  (c)  The  Henry,  Hannay,  1  Edw.  192. 
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coast  of  Africa,  by  another  vessel  employed  in  the  same  trade,  one- 
tenth  of  the  value  was  allowed  (d\  In  the  case  of  a  Banish  ship, 
deserted  by  its  crew  on  the  English  coast,  and  brought  into  Hartcich 
without  any  considerable  danger,  two-fiftks  were  decreed  for  salvage  {e\ 
In  the  case  of  another  ship,  which  having  struck  upon  a  rock,  lost  her 
rudder,  had  her  bottom  beaten  in,  and  being  deserted  by  the  crew, 
was  weighed  off  with  great  peril  by  one  set  of  persons,  and  placed  in 
such  a  situation  as  to  enable  the  master  to  bring  off  some  bullion,  but 
which  afterwards  sunk,  and  was  again  weight  up  and  brought  into 
Harwich  by  another  set  of  persons,  two-thirds  were  decreed,  and  the 
amount  distributed  rateably  among  the  first  and  second  set  of  salvors  (f), 
*  WTiere  the  master  of  a  whaler  and  a  boat's  crew  of-  five  men  had 
gone,  at  the  imminent  peril  of  their  lives,  to  assist  a  vessel  dismasted, 
with  the  water  making  a  breach  over  her,  when  they  assisted  in  rig^ng 
a  jury-mast,  and  afterwards  towed  tlie  vessel  during  six  days  to  Plv' 
rnotuk,  the  Court  awarded  IfiOOL  out  of  a  value  of  7,000i  (g).  In 
another  case,  where  a  ship  with  government  stores  was  preserved  by 
thirtv-two  salvors  at  ereat  risk  to  all,  and  with  loss  of  life  to  three, 
besides  damage  to  andloss  of  boats,  the  owners  of  the  ship,  estimating 
her  at  l,500i,  tendered  400i  as  salvage  for  the  ship  and  freight.  The 
stores  were  valued  at  5,000i.  The  Court,  adopting  the  tender,  gave 
900^  in  addition  to  the  stores,  making  together  a  salvage  of  about  one- 
jft/th,  and  apportioned  the  sum  amoi^  tne  surviving  salvors  and  the 
families  of  those  who  perished  (A).*  m  another  case,  where  a  captured 
ship  had  been  deserted  by  the  captors  and  was  recovered  and  saved 
with  great  risk,  trouble,  and  discretion,  a  moiety  was  given  (t).  The 
Court  of  Admiralty  will  give  as  much  encouragement  as  possible  to  a 
steam-boat  assisting  in  the  preservation  of  property  in  danger,  or 
actual  apprehension  thereof,  on  account  of  tne  great  skill  and  the 
great  power  of  vessels  of  this  description  (k).  But  the  Court  will  not 
suffer  a  claim  of  salvage  to  be  ingrafted  on  the  local  ignorance  of 
foreigners,  who  cannot  be  expected  to  be  well  acquainted  with  our 
coast,  although  a  recompence  must  be  made  for  the  service  actually 
rendered  to  tnem  (l).  Neither  is  a  passenger  entitled  to  make  a  claim 
for  the  ordinary  assistance  he  may  oe  enabled  to  afford  to  a  vessel  in 
distress ;  it  being  the  duty  as  well  as  the  interest  of  all  persons  on 
board,  of  every  description,  to  contribute  their  aid  on  such  an  occa- 
sion (m).  A  passenger,  however,  is  not  bound  to  remain  on  boai*d  the 
ship  in  the  hour  of  danger,  but  may  quit  it,  if  he  has  an  opportunity  to 
do  so :  much  less  is  he  required  to  take  upon  himself  any  responsibdity 
as  to  the  conduct  of  the  snip.  And>  therefore,  in  the  following  case  a 
passenger  was  permitted  to  recover  a  verr  considerable  sum  for 
extraordinary  services  performed  and  responsibility  incurred.     A  ship 


PI  TheTrolawnGy,  Lake,4Kob.  223.  (A)  Marquis  of  Huntley,  Molisson,  3  Hagg. 

The  Fortuna,  Quest,  4>  Rob.  193.  Ad.  R^.  246. 
)  The  Jonge  Bastiaan,  Steyting,  5  Hob.  (i)  Onie  Elliotta,  2  Dod.  75. 

322.  The  Jubilee,  3  Hagg.  48,  note.  (JH  Baikes,  Gardiner,  1  Hi^.  246. 

(^)  The  Jane,  Hudson,  2  Hagg.  Ad.  Rep.  (Q  TheVronwMargaretha,  Jaoob6,4Rsl03. 

888.  (m)  The  Branrton,  Wilson,  2  Hagg.  8. 
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bound  to  the  West  Indies  struck  upcm  the  shoals  of  Ckichester,  in  a 
gale  of  wind,  and  in  that  situation  was  deserted  by  the  master,  who 
took  part  of  the  crew  with  him.  A  person  who  had  commanded 
vessels  in  the  same  trade,  and  was  then  on  board  as  a  passenger,  took 
the  command  of  the  ship,  by  the  desire  of  the  passengers,  and  with 
the  consent  of  the  mate  and  the  remainder  of  the  crew,  and  carried 
her  back  in  safety  to  Bamsgate  harbour.  The  owner  approyed  of 
his  conduct,  and  m  a  letter  to  the  tmderwriters  attributed  the  pre* 
servation  of  the  ship  to  his  skill  and  management,  and  intimated  that 
he  thought  200^  the  lowest  compensation  that  could  be  made  to  him ; 
this  was  done  under  an  expectation  that  the  remuneration  might  form 
a  part  of  a  general  average.  At  the  trial  of  the  cause,  the  Chief 
Justice,  Lord  Alvanley,  said  he  was  inclined  to  think  the  plauitiff  was 
entitled  to  be  paid  something  for  his  service,  as  he  appeared  to  have 
placed  himself  in  a  situation  of  responsibility,  and  would  have  been 
answerable  for  neglect  or  misconauct.  The  jury  gave  AOOL  An 
application  was  made  to  the  Court  of  Common  Pleas  in  the  ensuing 
term  to  set  aside  the  verdict,  but  the  Court  refused  to  do  so  (n). 

*  The  owners  of  a  ship  are  liable  to  pay  salvage  to  tne  crew  of 
another  vessel,  which  has  been  chartered  to  them,  but  where  the  crews 
of  two  ship  belonging  to  the  same  owner  assisted  another  ship  which 
was  not  only  charter^  to  him,  but  of  which  he  appointed  the  master 
and  crew,  and  which  carried  a  cargo  belonging  to  him,  the  Court 
refused  salvage  against  the  owners  of  the  chartered  vessel  (o). 

Where  two  vessels  sailed  as  consorta  under  an  agreement,  usual  in 
the  Greenland  fishing  service  and  in  other  voyages,  to  render  mutual 
assistance,  the  Court  reftised  to  entertain  a  claim  of  salvage  for  ser- 
vices rendered  by  one'to  the  other  (jo).  But  where  an  alleged  custom, 
for  vessels  engaged  in  the  fisheries  to  render  assistance  to  each  other 
gratuitously,  was  set  up  as  an  answer  to  a  claim  fer  salvage  service, 
ukQ  vessels  not  having  been  engaged  in  a  joint  adventure,  the  Court 
declining  to  decide  on  the  legality  of  such  a  custom,  pronounced  for 
the  claim  {q\ 

Where  the  roaster  of  a  vessel  in  distress  had  contracted  with  the 
master  of  another  vessel  for  assistance  ibr  a  sum  certain,  a  claim  for 
♦  salvage  by  the  latter  was  rejected  (r).     Such  an  agreement  will  be 


(m)  Newman  v,  Walters,  8  Bos.  k  PulL 
612. 

(o)  The  Wiiterloo,  2  Dods.  483.  The 
Maria  Jane,  14  Jnr»  857. 

(p)  The  Zephyr,  Arrowsmith,  2  Haga^. 
43.  The  Margaret,  Kay,  2  Hagg.  48.  The 
Waterloo,  2  Dods.  433.  The  Trelawney, 
4  Hob.  223. 

(g)  The  Swan,  1  Wm.  Rob.  In  the  case 
of  ffie  Harriet,  1  Wm.  Rob.  p.  439,  the 
Coort  directed  an  issue  to  the  Ck)nrt  of 
Common  Fleas  to  try  the  question  of  the 
existence  of  such  a  custom,  and,  the  verdict 
being  in  the  affirmative,  pronounced  for  the 
custom. 

(r)  The  Mulgrave,  2  Hagg.  77.  The 
Betsey,  2  W.  Rob.  167.    The^ue  Blue,  ib. 


176.  The  Repulse,  ib.  896.  The  Graces, 
2Wm.  Rob.  294.  The  Henry,  15  Jur.  188. 
The  Samuel,  ib.  407.  The  master  of  the 
vessel  rendexinff  aadstanoe  has  power  in  these 
cases  to  bind  nis  own  interest  and  that  of 
his  employers,  but  his  agreement  will  not 
hind  the  crew  unless  they  oonoar  in  it. 
Such  a  bargain  would  be  contrary  to  prin- 
ciple, as  telling  to  deprive  salvors  of  their 
usual  motive  to  enterprise.  The  Britain, 
1  W.Bob.  40.  The  Sarah  Jane,  2  W.Rob. 
110.  The  Loiusa^  2  W.  Rob.  22;  and  see 
thel7&18Vict.  c.  104)»  s.  18%  which  pro- 
vides that  every  stipulation  by  which  a  sea- 
man consents  to  abmidon  any  right  which  he 
may  have  or  obtain  in  the  nature  of  salvage 
shall  be  inoperative. 
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*  held  binding  by  the  Court  of  Admiralty,  except,  perhaps,  in  cases  of 
inevitable  accident,  or  occurrences  of  a  nature  so  improbable  that 
neitlier  party  can  be  supposed  to  have  foreseen  or  contemplated  them, 
at  the  time  of  entering  into  the  agreement  (s\  But  if  the  salvage 
service  becomes  necessary  in  the  course  of  the  performance  of  an 
agreement  for  towage,  the  agreement  will  be  no  ground  for  refusing  (t) 
to  the  towers  a  salvage  reward — mere  towage  service  being  confined 
to  vessels  which  have  received  no  damage  (u).  And  loose  conversa- 
tions at  the  commencement  of  the  service,  and  before  its  extent  could 
be  known,  will  not  be  considered  conclusive  of  the  merits  of  the  case, 
or  the  amount  of  the  award  {x). 

If  it  should  appear  that  an  agreement  has  been  made  for  the 
salvage  of  the  ship  irrespective  of  the  cargo  on  board  at  the  time,  all 

*  salvage  remuneration  will  be  reftised  (y). 

If  a  hired  transport,  under  the  care  of  a  master  appointed  by  the 
owner,  be  brought  into  difficulty  in  the  execution  or  a  service  in 
which  men-of-war  and  transports  are  associated,  a  man-of-war  is 
bound,  if  it  be  in  his  power,  to  extricate  the  transport,  and  can  have 
no  claim  in  the  nature  of  salvage  for  the  performance  of  his  duty  (z). 
So  also,  if  part  of  the  crew  mutiny,  and  obtain  a  temporary  possession 
of  the  ship,  and  another  part  afterwards  attack  and  overpower  the 
mutineers,  and  recover  the  ship,  the  latter  cannot  maintain  a  suit  for 
salvage^  because  their  conduct,  though  meritorious,  is  only  the  per- 
formance of  a  dutv  incumbent  on  them  (a). 

3.  But  although  by  the  law  of  England  there  is  an  obligation  upon 
King's  ships  to  assist  the  merchant  vessels  of  this  country,  still  a  King's 
ship  may  be  entitled  to  an  adequate  reward  for  services  performed  by 
her  (6). 

*  In  the  case  of  the  Lustre (c),  value  l,100t,  to  the  assistance 
of  which,  on  the  application  of  her  owners,  his  Majesty's  steamer 
Dee  had  been  despatched,  by  order  of  the  admiral  at  PorUmouth^ 
"  upon  the  express  stipulation  and  condition  that  the  owners  and 
underwritei's  would  be  answerable  for  the  parent  of  the  stores 
expended  or  damaged," — it  was^  alleged,  that  this  stipulation  barred 
the  officers  and  men  from  all  claim  to  salvage.  Sir  John  NiohoU  said, 
**  It  is  a  mistake  to  suppose  that  the  public  force  of  the  country  is  to 
be  employed  gratuitous^  in  the  service  of  private  individuals,  merely 
to  save  them  from  expense.  These  government  steam-vessels  are 
kept  for  the  public  service,  and  the  officers  in  command  cannot 
employ  them  in  the  service  of  individuals,  and  thus  risk  the  public 
property,  without  authority,  or   an   indemnity  for  all  expense   and 

*  damage.    Here  there  was  a  stipulation  given,  upon  the  admiral  at 


(*)  The  Beta^,  2  Wm.  Rob.  172.  True 
Blue,  2  Wm.  Rob.  179. 

(t)  The  William,  Brandt,  cited  in  the 
Betsey,  2  Wm.  Rob.  172.  The  Isabella, 
8  Hagg.  428.  The  Princess  Alice,  3  Wm. 
Rob.  138.  The  London  Merchant,  3  Ilagg. 
324.    The  Reward,  1  W.  Rob,  174. 

(tt)  The  Reward,  1  Wm.  Rob.  174. 


The  Salacia,  2  Hagg.  262. 
The  Wettmhister,  1  Wm.  Rob.  p.  229. 
(zj  The  Belle,  Betts,  1  Edw.  66.    See  also 
the  Francis  and  Eliza,  2  Dods.  115. 
(d\  Governor  Raffles,  King,  2  Dods.  14. 
{b)  Mary   Ann,  Ferrier,    1  Hagg.  158. 
The  Clifton,  Lightbody,  3  Hagg.  117. 
(c)  3  Hagg.  154. 
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*  Portmmih  allowing  the  Dee  to  be  so  employed ;  but  it  has  nothii^ 
to  do  with  a  reward  for  personal  service :  it  was  never  so  intended^ 
and  cannot^  on  principle^  be  so  maintained.  There  might  in  the  ser- 
vice have  been  a  great  exposure  of  life,  and  there  was  much  of  risk 
and  labour.  Why  are  omcers  and  crews  to  hazard  their  lives  or 
undergo  labour  to  save  the  owners  of  merchant  ships  from  the  expense 
of  hiring  private  steamers,  or  resorting  to  other  means  ?  I  am  clearly 
of  opinion^  that  officers  and  men  so  employed,  and  who  perform 
essential  service,  are  entitled  to  reward  as  much  as  in  the  case  of 
recapture.  In  that  de^ription  of  cases  they  receive  less  than  the  law 
gives  to  privateers ;  so  here,  the  condition  to  reimburse  all  expenses 
m  case  oi  damage,  i^  a  reason  for  a  less  reward  than  when  a  steamer 
goes  out  on  private  risk  and  enterprise.  The  only  question  is,  the 
quantum :  lOOiL  is  as  little  as  I  can  give,  and  the  expenses." 

In  a  subsequent  case  ((i)  of  salvage,  by  a  government  steamer  and 
two  hundred  men,  it  appeared  that  me  EweU  Grove  was  in  extreme 
danger  on  a  shoal  off  Jamaica,  where  she  had  been  for  three  days, 
when  signals  of  distress  brought  the  steamer  to  her  assistance.  In 
about  eight  hours  afterwards,  the  EweU  Grove  was  moored  in  safety, 
and  on  the  next  morning  towed  into  Carlisle  Bay.  The  Court,  on  a 
value  of  6,000t,  gave  l,200i.  and  costs. 

And  in  the  case  of  the  Wilsons  {e).  Dr.  Lnshington  decreed  that 
for  personal  risk  and  labour  encountered  in  a  salvage  service,  the 
officers  and  crews  of  King's  ships  were  entitled  to  remimeration  upon 
pthe  same  footing  as  other  salvors. 

1  It  is  also  a  settled  doctrine  of  the  Court  of  Admiralty  that  no  pilot 
is  bound  to  go  on  board  a  vessel  in  distress  to  render  pilot  service,  for 
mere  pilotage  reward.  If  a  pilot,  being  told  he  would  receive  pilotage 
only,  refused  to'  take  charge  of  a  vessel  in  that  condition,  he  would 
be  suUected  to  no  censure ;  and  if  he  did  take  charge  of  her,  he  would 
be  entitled  to  a  salvage  remuneration  (/). 

4.  The  apportionment  of  salvage  among  the  persons  engaged  in 
the  salvage  service,  and  tlie  nature  and  amount  of  service  which 
establish  a  title  to  share,  often  give  rise  to  questions  of  considerable 
difficulty.  The  general  principle  is,  that  all  shall  share  in  the 
reward  who  have  contributed  to  the  safety  of  the  property  upon 
which  it  is  assessed  (a^. 

A  ship,  deserted  by  her  master  and  crew,  was  taken  possession  of 
in  a  state  of  derelict  by  a  sloop  of  war  and  a  transport,  and,  after 
great  exertion  on  the  part  of  ooth,  was  brought  into  port     "  In  no 

*  instance,"  said  Lord  Stoweli,  "except  where  the  Crown  alone  has  been 


(d)  The  Ewell  Qrove,  Barton,  3  Hagg. 
209. 

(e)  1  W.  Rob.  Rep.  172. 

(/)  The  Froderick.  1  W.  Rob.  Bifsp.  16. 
The  Elizabeth,  8  Jur.  865.  The  Joseph 
Hanrey,  1  Rob.  308.  The  City  of  Edm- 
bnrgh,  2  Hagg.  833.  The  Indiutry,  8  Hagg. 
203.    The  Hebe,  2  W.  Rob.  246. 

{g)  See  ^m  case  of  the  Neptune,  where  it 


appeared,  tiiat  of  two  sets  of  salvors,  one  set 
did  nothing  but  mischief,  and  the  Court 
dismissed  their  claims,  awarding  remunera- 
tion to  the  other  set,  whose  services  had 
been  of  benefit  to  the  distressed  ship.  The 
Neptune,  1  W.  Rob.  Rep.  297.  The  owner 
of  a  saving  ship  is  not  entitled  to  the  share 
which  is  payable  to  his  apprentice.  Colum- 
bine, 2  W.  Rob.  186. 
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*  concerned,  and  where  no  claim  has  been  given  for  a  private  owner, 
has  mone  than  one-half  been  decreed  hj  way  of  salvage.  As  this 
property  is  valuable,  the  nett  proceeds  of  the  ship,  cargo,  and  freight 
amoantm^  to  more  than  12,000t,  there  seems  no  reason  for  gome 
beyond  this  rule  upon  the  present  occasion.  I  have  no  doubt  of 
allowing  a  moiety;  and  the  only  question  then  is,  respecting  the 
apportionment  between  the  salvors  of  the  sum  so  allotted.  Now,  the 
King's  ship  is,  I  think,  to  be  deemed  the  principal  salvor ;  the  com- 
manding omcer  of  the  ship  having  presidea  on  the  occasion,  and  given 
the  necessary  directions  as  to  the  best  and  most  efficacious  mode  of 
saving  the  property;  but  it  must,  at  the  same  time,  be  taken  into 
consideration,  tnat  the  chief  part  of  the  labour  lay  upon  the  crew  of 
the  transport  In  order  to  make  an  equitable  mvision  between  the 
parties  entitled,  it  appears  to  me  that  some  reference  should  be  had 
to  the  number  of  persons  on  board  each  of  the  ships.  The  crew  of 
the  transport,  it  should  seem,  consisted  of  thirty-six  men ;  and  though 
it  does  not  appear  from  any  evidence  in  the  cause  what  mi^ht  be  the 
exact  number  on  board  the  King's  ship,  yet,  judging  from  uie  size  of 
the  UEspiJbgle  (the  sloop),  and  from  the  number  of  hands  usually 
allotted  to  vessels  of  the  same  rate  and  description,  the  probability  is, 
that  there  were  from  ninety  to  one  hundred  and  twentv  men  on 
board  that  ship.  Without  entering  into  any  very  minute  distinctions 
upon  this  point,  I  shall  direct  three-fourths  of  the  salvage  money  to 
be  paid  to  the  commander,  officers,  and  crew  of  the  sloop  UEspxegle, 
and  the  remaining  one-fourth  to  the  master,  officers,  crew,  and  owner 
of  the  transport  vessel "  (Ky 

The  American  ship  Baltimore^  laden  with  a  valuable  cargo,  in  the 
prosecution  of  a  voyage  from  Liverpool  to  Baltimore,  in  America,  met 
with  very  tempestuous  weather,  and  being  reduced  to  a  state  of  help- 
less distress,  not  only  by  the  dama^  she  had  sustained,  but  by  the 
illness  and  e^austion  of  her  crew.  Ml  in  with  the  Rapid,  a  post-office 
packet  The  captain  of  the  packet  having,  at  their  earnest  solicitar 
tion,  taken  the  American  master  and  crew  on  board  his  ship,  inquired 
of  his  own  officers  and  company  whether  they  were  inclined  to  volun- 
teer their  services,  and  endeavour  to  save  the  vessel  and  cargo.  With 
the  exception  of  one  man,  they  all  expressed  their  readiness  for  the 
service;  and  the  mate  and  ten  of  the  packet's  crew  were  sent  on 
board  the  Baltimore,  taking  with  them  a  supply  of  the  necessary 
articles  for  the  use  of  that  vessel,  and  succeeded  in  bringing  her  in. 
The  value  of  the  property  saved  was  l,900i!.  In  a  suit  for  salvage,  an 
exclusive  right  was  set  up  by  the  mate  and  his  companions,  who  went 
on  board  the  Baltimore,  and  a  claim  of  participation  was  made  by  the 
captain  and  the  remainder  of  the  crew,  and  also  by  the  owners  of  the 
packet,  in  respect  of  stores  supplied  to  the  distressed  ship.  The  value 
of  the  property  saved  was  about  l,900t  Lord  Stowell,  after  awarding 
800/.  for  salvage,  said,  **  The  next  question  is,  amongst  whom,  and  in 

*  what  proportion,  this  sum  shall  be  divided  ?    There  can  be  no  doubt 


(A)  L'E8p^«inco,  1  Dodfl.  4C. 
K  K 
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*  whatever,  that  the  claim  of  the  captain  of  the  Rapid  is  well-founded, 
for  he  is  the  life  and  W)ul  of  the  whole  business.  His  right  to 
reward  is  indisputable;  and  I  shall  give  him  the  sum  of  lOOi,  to 
which  I  think  he  is  justly  entitled,  as  to  a  sort  of  flaa^igkfh.  With 
respect  to  the  contest  between  those  who  went  aboard  the  Baliinwre, 
and  became  the  immediate  instruments  of  preserving  her,  and  those 
who  remained  on  board  their  own  ship,  I  confess  I  can  see  no 
sufficient  ground  for  making  a  distinction  between  them,  and  consider 
it  but  fair  to  hold  that  they  are  all  equall  v  entitled  to  be  rewarded. 
All  of  them,  it  is  true,  did  not  go  on  board  the  Baltimore;  but  they 
were  all  (with  one  exception")  ready  to  do  so,  and  a  selection  of  part 
of  them  became  necessary,  wnich  was  accordingly  made — and,  I  have 
no  doubt,  properly  made — by  their  commander.  As  all  of  them 
concurred  in  their  readiness  to  go,  they  are  all  equally  deserving  of 
reward.  It  must  be  admitted  tnat  the  mate  is  entitled  to  a  con- 
siderable reward  for  the  services  he  performed,  and  I  shall  therefore 

give  him  SOL  The  rest  I  shall  distribute  equally  amongst  the  crew  of 
ae  packet,  with  the  exception  of  the  man  who  refused  his  servicer ; 
and  his  share,  under  the  circimistances,  ought  to  be  given  to  the 
carpenter,  in  addition  to  his  own  share.  Wim  res])ect  to  the  claim  of 
the  owners  of  the  packet,  they  are  certainly  entitled  to  receive  the 
value  of  the  sails  and  stores  which  were  supplied  from  their  vessel, 
and  also  the  amount  of  any  other  loss  or  expense  which  they  may  have 
fidrly  incurred  "(t). 

In  a  case  above  cited,  it  appeared  that  his  Mcyesty's  ship  Theii$, 
employed  in  bringing  specie  from  South  America,  sailed  from  Rio  iU 
Janeiro  on  die  4tn  ^  Vecemhery  1830,  and  was  wrecked  on  the  5th, 
off  Cape  Frioy  when  she  drifted  into  a  cove  surrounded  by  high  rocks, 
and  sunk,  with  treasure  to  the  amount  of  above  810,000  dollars. 
When  the  news  of  this  disaster  reached  Rio,  Admiral  Baker,  the 
commanding  officer  of  the  British  squadron  on  that -station,  proceeded 
to  the  spot,  surveyed  the  localities,  collected  all  the  information  that 
could  be  obtained,  and  stationed  a  vessel,  the  Algerine,  to  guard  the 
wreck.  On  his  return  to  Rio,  the  possibility  of  recovering  any  part  of 
the  property,  engaged  Admiral  Baker^e  attention.  The  subject  excited 
general  interest  at  Rio,  among  the  British  officers  and  others,  and  par- 
ticularly in  the  mind  of  Captain  Dickinson,  who  formed  plans  and  con- 
structed models  for  that  purpose.  Captain  IHckinson  submitted  these 
plans  and  models  to  Adiniral  Baker,  or  he  was  sent  for  and  consulted 
by  the  admiral,  and  was  eventually  appointed  by  the  admii*al  to 
undertake  the  recovery  of  the  stores  and  specie^  On  the  24th  of 
January,  two  months  after  the  accident,  and  one  month  after  the  pur- 
pose of  recovering  the  stores  and  specie  had  been  entertained,  and  the 
means  devised  in  communication  with  the  admiral.  Captain  IHckineon 
sailed  from  Rio  de  Janeiro  to  effect  that  object  In  the  meantime,  all 
the  assistance  that  could  be  afforded  by  concerted  measures  had  been 

*  supplied.    Stores  and  men  had  been  furnished  from  other  ships.   Two 


(f)  The  Baltimore,  2  D  xl?.  182.    The  Charlotte,  Wylie,  2  W.  Rob.  496. 
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*  vessels  were  put  under  Captain  DickinsovLS  command.  A  net  to 
inclose  the  cove,  and  a  suspension  cable,  bad  been  proposed  by  the 
admiral,  and  constructed  from  tlie  public  stores ;  and  other  things,  to 
a  small  amount  at  least,  bad  been  procured  at  the  admiral's  cost 
There  was  much  dispute  as  to  whom  the  merit  of  particular  con- 
trivances and  inventions  used  in  the  service  was  duo;  but  it  was 
dear,  tliat  the  admiral  had  done  every  thing  that  an  active  and 
intelligent  commander  could  do  to  uromote  and  forward  the  enter- 
nrise,  and  that  Captain  Dickinson,  oy  his  ingenuity  and  exertions, 
fully  justified  the  choice  which  had  been  made  of  him  as  the  dux  facti, 
or  person  to  whom  the  immediate  command  of  the  enterprise  wa9 
entrusted. 

A  large  amount  of  treasure  was  recovered ;  and  the  question  was, 
whether  the  admiral  or  Captain  Dickinson  was  to  be  considered  as  the 
principal  salvor,  and  whether  the  former  could  be  considered  to  have 
rendered  such  elFective  assistance  as  would  entitle  him  to  claim  any- 
thing in  the  character  of  salvor. 

"  Salvage,"  said  Sir  John  Nicholl,  "  in  its  aimple  character,  is  the 
service  which  those  who  recover  property  from  loss  or  danger  at  sea 
render  to  the  owners,  with  the  x'esponsibility  of  making  restitution, 
and  with  a  lien  for  their  reward.  It  is  personal  in  its  primary 
character,  at  least,  and  those  who  are  so  employed  in  the  service  are 
those  whom  the  law  considers  as  standing  in  the  first  degree  of 
relation  to  the  property  and  to  the  proprietors.  This  is  necessary  for 
the  protection  of  the  owner,  who  ought  not  to  be  burthened  with 
artificial  claims,  and  it  is  the  natural  mode  of  tracing  effects  to  their 
efficient  causes :  for  by  whom  can  the  service  be  said  to  be  ostensibly 
performed,  but  by  those  who  recover  the  thing ;  and  on  whom  can  the 
duty  of  restoring  it  lie,  but  on  those  who  actually  regain  the 
possession  ?  These  are  the  principles  by  which  the  Court  proceeds  in 
compelling  restitution,  when  necessary,  or  in  assigning  a  reward.  It 
looks  primarily  to  the  actual  salvor,  and  has  uniformlv  rejected  all 
claims  founded  on  prerogative  rights,  as  of  the  Lord  High  Admiral 
in  former  times,  of  lords  of  manors,  of  mafi;istrates,  and  of  3agK)fficer8, 
except  with  reference  to  assistance  suDstantiallv  and  beneficially 
afforded.  Captain  Dickinson  stands  indisputably  m  the  character  of 
actual  salvor,  but  his  claim  rests  upon  some  averments  that  are  not,  in 
my  view  of  the  case,  agreeable  to  the  facts.  He  says,  he  was  entirely 
dependent  on.  his  own  skill  and  resources,  and  was  in  effect  wholly 
uncontrolled  in  the  direction  of  the  salvage  service,  and  never  received 
from  the  admiral  instructions  in  what  manner  the  treasure  was  to  be 
recovered.  So  far  as  it  is  meant  to  represent  his  acts  as  entirely 
independent  of  the  admiral,  I  must  say  the  log,  and  the  journal,  and  his 
own  correspondence  describe  a  service  of  a  very  different  kind.  The 
history  of  nis  appointment  and  recalls,  the  demand  for  supplies  of 
naval  stores,  the  compliance  with  those  demands  on  the  responsibility 
of  the  admrral  when  necessary,  the  constant  communication,  if  not 
submission,  of  all  his  plans  and  mtentions  for  the  admiral's  approbation 
and  sanction,  and  the  entire  want  of  means  to  effect  the  service  by  his 

*  own  resources  alone,  bespeak  a  case  quite  at  variance  with  this  aver* 
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*ment,  and  quite    out  of  the  ordinary  class  of  independent    and 
individual  service. 

**  It  is  alleged  also  on  his  behalf,  '  that  there  is  no  principle  of  con- 
structive assistance  in  civil  salvage,  and  that  no  admiral  or  commanding 
officer  of  a  station,  not  being  an  actual  salvor,  but  merely  by  virtue  of 
such  command,  has  any  ri^t  to  claim  to  share  in  the  salvage  earned 
by,  and  awarded  to,  a  ship  belonging  to  such  station.'     There  is  no 
difficulty  in  acceding  to  this  proposition,  as  expressed  in  these  terms. 
What  is  earned  by  or  awarded  to  a  ship,  will  not  be  disturbed  by 
secret  constructive  claims ;  but  that  will  not  exclude  a  claim  from 
being  propounded  on  behalf  of  an  admiral  on  special  grounds  of 
extensive  contribution  of  assistance :  and  in  regard  to  the  description 
of  the  admiral's  service  in  this  case,  as  mere  constructive  assistance,  I 
think  it  went  much  beyond  that,  and  what  is  proposed  as  the  test  of 
that  principle,  the  penormance  of  mere  official  duties.     I  shall  not 
undertake  to  define  preciselv  what  that  line  is,  nor  shall  I  enter  into 
a  scrupulous  examination  of  what  such  an  officer  might  be  required 
to  do  m  other  cases.     The  services  which  Admiral  Baker  represents 
himself  to  have  performed,  beyond  the  disputed  merit  of  originating 
and  directing  the  service,  are,  that  he  furnished  men  and  stores  from 
the  ships  on  nis  own  responsibility,  and  procured  some  things  at  his 
own  cost  and  credit     It  is  objected,  however,  that  Admiral  Baker 
made  no  considerable  advances  till  the  adventure  had  become  pro- 
ductive ;  but  it  is  admitted  that  he  authorized  Captain  Dickinson  to 
procure  some  articles  to  the  amount  of  lOOi.,  and  we  may  infer  from 
this  admission  what  he  was  disposed  to   do  if  necessary.     It  was 
material  also,  as  indicating  the  general  understanding  of  the  parties  on 
this  subject     The  admiral  also  made  insurances,  and  kept  up  a  cor- 
respondence with  the   underwriters  in  this  country,   and  with  the 
Admiralty ;  and  it  does  not  appear  to  me  that  he  obtained  from  either 
any  iunds  or  assurance  of  inaemnity.     The  letters  from  the  Admiralty 
of  the  19th  of  Fehruari/y  and  11th  of  August,  1831,  have  been  ex- 
hibited; and  they  imply  that  Admiral  Baker  was  considered  by  the 
Admiralty  as  intimately  connected  with  the  operations ;  they  refer  him 
very  much  to  his  own  judgment  and  discretion  as  to  what  might  be 
proper  to  be  done,  saving  only,  says  the  latter  despatch,  *that  the 
public  were  not  to  be  put  to  any  expense  by  the  endeavours  to  save 
the  treasure,  beyond  the  use  of  tne  snips  and  crew,  when  the  service 
would  admit  of  it.'    This  letter  alone,  if  it  were  necessary  to  rely  upon 
it,  woidd,  I  think,  be  almost  sufficient  to  give  a  special  character  to 
this  service.     It  invests  it,  as  to  the  salvors,  with  some  degree  of  public 
authority,  and  imposes  on  the  admiral  the  responsibility  of  doing  what 
was  proper,  with  very  little  assistance  or  direction  either  from  the 
underwnters,  representing  the  owners,  or  the  Gx)vemment ;  I  think,  that 
the  responsibility  was  very  beneficially  discharged.     Had  there  been 
any  intrusion  on  the  rights  or  interests  of  the  owners  in  this  act  of  the 
Government,  it  might  have  been  a  good  ground  of  objection  on  their 
part,  and  might  have  affected  the  whole  question ;  but  the  contrary 
was  the  fact     The  underwriters  were  in  communication  with  the 
*  Admiralty,  and  appear  to  have  been  privy  to  all  that  was  done.     If, 
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*  then,  admirals  can  be  entitled  at  all,  for  anything  but  mere  personal 
presence  and  exertion,  it  must  be  for  such  services  as  these,  which 
were  infinitely  more  conducive  to  the  success  than  the  admiral's  own 
personal  presence  could  in  this  instance  have  been.  The  case  of  the 
AqmUiy  which  has  been  so  much  relied  on,  seems  to  admit  that  some 
services  mi^ht  have  entitled  even  a  magistrate,  though  it  is  not  said 
what  they  snould  have  been.  It  would  be  saying  nothing  to  require 
personal  service ;  since,  then,  such  persons  would  not  be  distinguished 
from  any  other.  The  exception  supposed  in  that  case  is,  in  my 
judgment,  very  applicable  to  the  present,  as  authority  for  what  I  am 
disposed,  on  the  effect  of  general  principle  alone,  to  hold,  and  on  these 
observations  I  shall  pronounce  that  Admiral  Baker  is  entitled  to  share 
as  having  contributea  effective  assistance ;  and  deeming  it  expedient, 
in  a  case  of  novelty,  to  act  as  far  as  I  am  able  on  rules  and  principles 
established  in  ansuogous  cases,  and  thinking  that  the  proportion 
allowed  in  other  civil  cases  will  not  be  unfit  to  be  appliea  to  this,  I 
shall  adopt  the  rule  of  the  prize  proclamation." 

This  case  was  one  of  extraordinary  service,  requiring  great  re- 
sources, much  previous  preparation  ana  assistance,  without  which  the 
personal  exertions  of  the  actual  salvors  could  have  produced  no  bene- 
ficial result.  It  must  be  considered  rather  as  an  exception  to  the 
general  rule — ^that  those  only  who  were  actually  occupied  in  effecting 
a  salvage  service  are  entitled  to  share  in  a  salvage  remuneration. 

The  ship  Vine{k\  in  distress  near  the  Needles,  was  assisted  for 
three  days  and  nights,  and  finally  towed  into  Portsmouth  by  thirty 
sailors,  eight  of  whom  were  employed  on  the  Coast-Guard  Service, 
under  the  command  of  Lieutenant  Porter,  R.  N.,  who  did  not  accom- 
pany them.  A  separate  claim  of  salvage  being  made  for  this  officer, 
it  was  alleged  on  his  behalf,  *'  that  his  men "  had  proceeded,  under 
his  directions,  in  the  revenue  galley  to  the  assistance  of  the  vessel, 
that  he  gave  them  instructions,  and  also  sent  off  a  pilot  boat  to  aid 
their  exertions. 

Lord  Stowell  said,  *'In  this  case  what  did  Lieutenant  Porter  do? 
He  permitted  the  men,  under  his  command,  to  perform  with  the 
boats  a  salvage  service ;  and  on  the  ground  of  policy  I  think  that 
officers  of  the  Preventive  Service  should  suffer  their  boats  to  assist 
vessels  in  distress ;  but  such  a  permission  may  have  its  inconveniences, 
and  it  may  sometimes  be  a  matter  at  least  for  consideration,  how 
far  the  men  employed  in  protecting  the  revenue,  ought  to  be  allowed 
to  quit  the  particular  service  for  which  thfey  are  engaged.  The 
nature  and  duties  of  this  arduous  'service  are  a  sufficient  reason  for 
Lieutenant  Porter  not  going  out  in  person  with  assistance  to  this 
vessel :  but  to  acknowledge  him  as  a  salvor  would  be  to  introduce  a 
sort  of  prize  principle  very  inapplicable  to  cases  of  this  description. 
In  cases  of  prize,  a  commander  on  shore,  if  the  capture  takes  place 
within  the  limit  of  his  station,  is  considered  as  the  manager  ot  the 
whole  transaction,  and  the  property  being  condemned,  he  is  entitled 
*  to  his  proportion ;    but  in  questions  of  salvage  the  Court  must  not 

(k)  The  Vine,  Jay,  2  Uagg.  2. 
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*  act  upon  the  same  liberality  of  principle  that  belongs  to  prize  cases. 
Here  all  is  to  be  paid  out  of  the  pockets  of  the  British  owner ;  he 
alone  is  to  pay  all  demands.  The  application,  I  repeat,  is  novel,  and, 
in  dismissing  it,  I  go  as  far  as  1  can  m  allowing  Lieutenant  Porter  his 
expenses.*' 

There  is,  however,  one  exception  to  the  rule  above  stated  in  favour 
of  owners  of  vessels,  which,  in  rendering  assistance,  have  either  been 
diverted  from  their  proper  employment,  or  have  experienced  a  special 
mischief,  occasioning  delay,  injury,  and  loss,  for  which  equitable 
compensation  is  frequently  awarded  by  the  Court  of  Admiralty  (ly 
"  As  to  the  owners,'*  said  Sir  Christopher  Robinson,  in  the  case  of  the 
Jane{m),  before  cited,  "the  general  principle  of  law  is,  that  their 
claim  is  very  slight,  unless,  from  the  circumstances  of  the  case,  their 
property  becomes  exposed  to  danger,  or  they  incur  some  real  loss  and 
inconvenience.  There  was  no  danger  to  their  property  in  this  case ; 
but  in  the  detention  of  their  vessel,  and  consequential  risk  and 
expenses,  I  think  there  is  strong  foundation  on  their  part  for  a  claim 
to  share  in  the  salvage."  In  one  case,  where  the  sum  of  4,000t  was 
allowed  for  salvage,  one-half  was  allotted  to  the  owners  of  the  assisting 
vessel,  on  the  ground  of  the  injury  she  had  sustained,  by  the  great 
weight  of  the  articles  saved,  and  the  risk  she  ran  of  vitiating  her 
insurances  by  increasing  the  peril  of  her  voyage  (n).  Upon  the  same 
principles,  in  the  case  of  the  Thetis  (o),  the  claim  of  the  commissioners 
of  the  Admiralty  to  share  in  the  salvage  reward,  in  respect  of  the 
wear  and  tear  of  the  vessels  employed  in  the  salvage  service,  and  the 
stores  supplied  to  them,  was  admitted. 

But  upon  this  subject  it  is  now  provided,  by  the  "  Merchant  Shi^v 
ping  Act,  1854,**  that  in  case  of  salvage  services  rendered  by  any 
ship  belonging  to  her  Majesty,  no  claim  shall  be  allowed  for  any  loss, 
damage,  or  risk  thereby  caused  to  such  ship,  or  to  the  stores,  tackle, 
or  furniture  thereof,  or  for  the  use  of  any  stores  or  other  articles 
belonging  to  her  Majesty,  supplied  in  order  to  effect  the  salvage 
service,  or  for  any  other  expense  or  loss  sustained  by  her  Majesty  by 
reason  of  such  services  (/>) ;  and  that  no  claims  for  such  services 
shall  be,  adjudicated  upon  without  the  consent  of  the  Admiralty  (a), 

Tlie  Act  contains  various  provisions  respecting  the  ascertaining, 
before  consular  officers  or  Vice- Admiralty  Courts  abroad,  the  amount 
of  security  to  be  given  to  salvors,  when  salvage  services  have  been 

*  rendered  by  the  commander  or  crew  of  her  Majesty's  ships,  for  the 


(0  The  Tine,  Jay,  2  Hagg.  1.  The  Mul- 
graYe,  Garlmtt,  2  H«^.  T7,  The  Salada, 
Gaxland,  2  Hap^g.  262. 

(m)  The  Jane,  Hudson,  2  Hagg.  838. 
Those  who  remain  on  boaid  the  sailing 
Te«el  QBtnllj  share  the  aalvage,  if  rea^y  to 
enoowiter  the  peril,  though  not  to  the  same 
extent  as  those  actually  engaged  in  the  ser- 
vice. The  Baltimore,  2  Dods.  182.  The 
Charlotte,  Wyhe,  2  W.  Rob.  495.  The 
Jane,  2  Hagg.  The  Sarah  Jane,  2  W.  Rob. 
119.    The  Mountaineer,  2  W.  Rob.  7;  but 


0ce  the  Emma,  8  W.  Rob.  131. 

(n)  The  Waterioo,  2  Dodi.  436.  But  in 
A  recent  case,  the  Court  reftised  to  increase 
the  share  of  the  owners  on  account  of  the 
probaWe  vitiation  of  a  policy  of  insfxrance  on 
(ifae  sbap,  and  said  that  in.  tuppartkonaa^  a 
salvaffe  remuneration  it  would  consider  evenr 
vessel  as  uninsured.  The  Dcveron,  1  W. 
Rob.  180. 

(o)  Ani/^,  p.  498. 

ip)  17  &  18  Vict.  c.  104,  s.  484. 

(q)  Sec.  466. 
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♦payment  of  the  salvage  to  be  allowed  by  the  High  Court  of  Admiralty 
of  England^  or  Vice- Admiralty  Courts,  or  agreed  upon  by  the  master 
and  the  salvors  (r\ 

The  bond  to  be  given  for  this  purpose  is  binding  on  the  owners  of 
the  ship,  freight,  and  cargo,  for  the  salvage  adjudged  to  be  payable  in 
respect  of  them  («). 

On  execution  of  the  bond  by  the  master,  and  delivery  thereof  by 
him  to  the  salvor,  the  right  of  the  salvor  to  detain  or  retain  possession 
of  the  ship,  cargo,  or  property  ceases  (t). 

Salvors  who  elect  not  to  proceed  under  the  Act  shall  have  no  power 
to  detain  the  ship,  &c.,  but  may  proceed  for  the  enforcement  of  their 
salvage  claims  as  if  the  Act  had  not  passed  (w). 

And  voluntary  agreements  entered  into  between  the  officers  and 
crew  of  a  Queen's  ship,  or  of  any  other  ship,  and  the  master  or  other 
person  in  charge  of  a  ship,  whereby  the  salvors  agree  to  abandon  their 
lien  upon  the  ship  or  other  property  salved,  and  to  abide  the  decision 
of  a  Court  of  Admiralty  on  their  claims,  taking  security  on  that 
behalf  to  such  amount  as  may  be  agreed  on,  shall,  as  in  the  case  of 
bonds  given  to  officers  of  her  Maiesty^s  ships,  be  binding  on  the  ship, 
freight,  and  cargo  salved,  and  adjudicated  upon  and  enforced  in  the 
same  manner  {x). 

It  is  not  necessary  for  salvors,  in  order  to  maintain  their  rights,  to 
remain  on  boai'd  the  vessel  which  has  received  their  assistance  (y). 

6.  If  the  preservation  of  life  could  be  connected  with  the  preserva- 
tion of  property,  whether  by  accident  or  not,  the  Court  of  Admiralty 
took  notice  of  it,  but  had,  until  the  passing  of  the  17  &  18  Vict, 
c.  104,  no  power  of  remunerating  for  the  mere  preservation  of  life,  which 
was  left  to  private  bounty  (^r).  In  a  recent  case  (a),  a  suit  for  salvage 
by  two  fishing  smacks  against  the  Ardincaple  steam-packet,  it  appeared 
that  the  Ardincaple  sailed  from  Leith  on  her 'voyage  to  Newcastle^ 
with  thirty-two  passengers,  and  a  crew  of  eight  on  board.  The 
weather  soon  became  boisterous,  and  when  between  Holy  Island  and 
Bamhurgh  Castle^  a  heavy  sea  struck  the  vessel,  and  carried  over- 
board everything  on  deck.  Seven  seamen,  includinff  the  master,  were 
drowned,  and  afterwards  two  more  seamen,  washed  out  of  the  boat 
astern,  were  also  drowned.  The  vessel  became  unmanageable,  and 
was  with  great  difficulty,  under  the  directions  of  a  passenger,  brought 
to  an  anchor  within  two  miles  of  a  lee-shore.  While  in  that  state, 
the  sea  breaking  over  her  chimney,  with  mainmast  and  bowsprit 
gone,  she  parted  from  both  her  anchors  and  drove  out  to  sea.  The 
crew,  having  rigged  a  jury-mast  with  tarpaulins,  she  made  signals  of 
distress  to  several  vessels  at  the  Fern  Islands^  but  no  vessel  came  out, 
except  the  smacks ;  one  of  which  took,  with  considerable  difficulty, 
*  all  her  passengers  on  board,  and  both  taking  her  in  tow  brought  her 
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(r)  Sees.  486—400.  156. 

Sec  491.  («)  The  Aid,  Teasdel,  1  Hagg.  160.    Tlie 

(t)  Sec.  488.  Zepbynis,   1  W.  Rob.  331»  but    see  now 

(tt)  Sec.  110.  88.  458,  ^d,post. 

x)  Sec.  497.  {a)  The  Ardincaple,    M*IiOod,   8  Hagg. 

)  £leanora  Charlotta,  0=tcrma«,  1  Hagg.  161. 
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♦  into  Shields.  Sir  John  NichoUy  on  a  value  of  l,266i.,  awarded  360t 
to  the  salvors,  and  said,  "  The  smacks  were  at  anchor,  sheltered  from 
the  storm  ;  they  went  out  with  great  enterprise  and  alacrity :  one  of 
them  even  slipping  her  cable.  The  vessel  saved  was  in  a  most 
perilous  state:  it  is  difficult  to  suppose  one  more  so.  There  was  also 
great  risk  in  taking  the  passengers  out  of  this  luunanageable  vessel, 
for  though  the  storm  had  abated,  the  sea  was  much  swollen  and  agitated, 
and  therefore  a  meritorious  service  was  performed  in  extricating  them, 
the  vessel  being  then  twelve  miles  fix)m  the  shore. 

"  It  is  true  that  the  ship  and  cargo  are  of  no  great  value,  but  in 
the  case  of  steam-boats,  that  is  not  the  consideration ;  they  are  a  very 
peculiar  species  of  vessels,  making  large  profits,  and  mey  are  not 
merely  to  pay  for  services,  as  if  only  carrying  ballast;  humanity 
requires  that  every  possible  encouragement  in  the  way  of  liberal 
reward  should  be  given,  in  order  to  mduce  a  prompt  and  efficient 
assistance  to  them,  and  lie  reward  must  be  beyond  a  mere  proportion 
of  value  in  ordinary  cases." 

6.  With  respect  to  the  parties  liable  to  pay  salvage,  and  the 
interest  in  respect  of  which  it  is  pavable,  the  rule  is,  that  the  property 
actually  benefited  is  alone  chai^geable  with  the  salvage  recovered,  if 
at  the  time  of  the  salvage  service  the  earning  of  the  freight  has  com- 
menced, and  it  be  afterwards  actually  earned,  it  is  liable  to  pay 
salvage  as  well  as  the  ship  and  cargo  (b). 

A  chartered  ship  at  a  monthly  Seight  was  captured  and  recaptured 
on  her  homeward  voyage.  The  owner  and  charterers  having  respec- 
tively made  claim  to  ship  and  goods  in  the  Admiralty  Court,  restitution 
was  decreed  to  them  on  payment  of  salvage,  whicn  was  paid  by  the 
charterer  from  the  sale  of  the  ^oods.     Part  of  the  freight  naving  been 

Eaid,  the  proceeds  of  the  goods  fell  short  of  the  residue,  and  it  was 
eld  in  an  action  by  the  shipowner  to  recover  it,  that  he  alone,  in 
respect  of  the  freight,  was  liable  to  the  whole  salvage,  and  that  the 
charterer  might  set  off  the  amount  he  had  paid  for  salvage,  against  the 
shipowner's  aemand  for  the  freight  unpaid  (c). 

"  The  principle,"  said  Lord  Ellenbormighy  **  upon  which  freight  is 
to  contribute  in  the  case  of  general  average  is,  that  it  was  one  of  the 
things  in  hazard  at  the  time  when  that  sacrifice  which  produced  the 
^neral  average  was  made,  and  the  principle  upon  which  it  contributes 
in  the  case  of  salvage  is,  that  but  for  the  recapture,  for  which  the 
salvage  is  paid,  it  would  have  been  lost  Salvage  is  a  compensation 
to  the  salvors,  not  merely  for  the  restitution  of  the  property  which  has 
been  saved  by  them  to  the  prior  owners  (for  that  is  properly  an  act 
of  mere  justice  on  their  part\  but  for  the  risk  and  hazard  mcurred 
by  them,  and  for  the  beneficial  service  they  have  rendered  the  former 
owners  in  rescuing  that  property  from  the  danger  in  which  it  was 
involved,  and  the  persons  to  contribute  to  that  salvage  are  the  persons 
who  would  have  borne  the  loss  had  there  been  no  such  rescue,  and 
*  who,  of  course,  reap  the  benefit  of  that  rescue.     To  form  a  jud^ent 

a)  The  Dorothy,  Poflter,  6  Rob.  98.    The  Pwgrees,  Edw.  210. 
(c)  Cox  V.  May,  4  M.  &  S.  152. 
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*  who  would  have  borne  the  loss  had  there  been  no  rescue^  and  to 
whom  the  rescue  was  beneficial,  we  must  look  to  the  interest  which 
each  party  had.  The  plaintiffs  had  an  interest  in  the  hidl  of  the  ship, 
as  shipowners,  to  the  extent  of  the  value  of  the  ship,  and  they  had 
also  an  interest  in  the  arrival  of  the  ship  at  London  to  the  extent  of 
the  freight,  which  would  have  been  due  to  them  in  that  event,  which 
was  16,1452L  13^.  7(2.,  and  the  defendants  were  interested  in  the 
goods  to  the  amount  of  14,351Z.  18^.  2d. ;  but  as  the  ship's  arrival 
would  subject  them  to  the  payment  of  the  16,145^  13«.  7(21,  the 
loss  by  the  capture  would  have  been  on  the  whole  a  beneficial  event 
to  them,  and  they  of  course  derived  no  advantage,  but  on  the  contrary 
received  a  prejudice  by  the  event  of  the  rescue.  The  salvage,  there- 
fore, though  computed  upon  ship  and  cargo,  ought  to  be  borne  wholly 
by  ship  and  freight,  which  is  to  be  received  by  the  shipowners,  and 
the  cargo  ought  to  contribute  nothing.  It  is  very  true  that  by  this 
meims  toe  freight  is  made  to  bear  that  salvage,  which  was  paid 
to  the  recaptors  in  respect  of  the  cargo  saved,  and  the  shipowner 
has  a  much  higher  salvage  to  pay  than  would  have  been  the  case 
had  the  ship  returned  in  oallast ;  but  as  it  was  in  the  contemplation 
of  all  parties  that  the  ship  was  to  come  home  loaded,  the  shipowners 
have  no  right  to  complam  of  any  consequence  which  results  from 
what  was  so  contemplated ;  and  if  the  plaintifiB  are  alone  benefited 
by  the  recapture,  they  must  bear  the  wnole  amount  of  the  salvage, 
whatever  that  may  be.     They  must,  therefore,  bear  the  whole  of  uie 

*  sum,  2,312t  08.  6rf." 

7.  When  a  well-founded  claim  of  salvage  has  been  entered  in  the 
Court  of  Admiralty,  the  proper  course  to  be  pursued  by  the  defendants, 
in  order  to  save  the  expense  of  further  proceedings,  is  to  tender,  in 
the  first  stage  of  the  course,  by  acts  of  Court,  and  not  personally  and 
verbally,  to  the  claimants,  a  specific  sum  for  die  salvage,  accompanied 
by  an  ofler  to  pay  the  costs  mcurred.  The  Court  wul  then  consider 
of  the  su£5ciency  of  the  sum  tendered,  and  if  it  shall  be  thought 
sufficient,  will  make  the  party,  who  refoses  the  ofier,  liable  not  onlv 
to  his  own  costs,  but  also  to  the  costs  of  the  other  side,  if  it  shall 
appear  that  the  proceedings  have  been  vexatiously  pursued  (d).  *  And 
where  a  suit  had  been  commenced  after  a  tender  of  salvage,  which,  in 
the  opinion  of  the  Court,  was    amply   sufficient,  costs  were  given 

*  against  the  party  by  whom  the  tender  was  refused  (e). 

8.  In  the  case  of  valuable  property,  and  numerous  proprietors  and 
salvors,  the  jurisdiction  and  proceedings  of  this  Court  are  admirably 
adapted  to  the  purposes  of  justice.  But  as  the  delay  and  expense 
necessarily  incident  to  the  proceedings  of  a  high  tribunal,  sitting  at  a 
distance  from  the  subject  m  contest,  will  often  be  injurious  to  the 
parties,  the  Legislature  has  endeavoured  to  introduce  a  more  expedi- 
tious and  less  expensive  mode  of  adjustment.  For  this  purpose 
several  provisions  have  been  at  different  times  made  by  the  Legis- 
lature; first,  by  a  statute  passed  in  the  reign  of  Queen  Anne{j), 

(i)  The VrouwMargaretha,  JacobB,  4Rob.      1  Hagg.  166, 157. 
103.    See  alio  the  Bleanora  Charlotta,  0«ter.  («)  The  Emu,  1  W.  Rob.  Rep.  15. 

man,  and  the  John  and  Thomaa,  Baxter,  (/)  12  Anne,  Stat.  8,  chap.  18. 
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which,  however,  is  confined  to  the  case  of  assistance  rendered  to  ships 
in  distress  by  or  under  the  direction  of  certain  public  officers  and 
persons  therein  mentioned ;  secondly^  by  another  statute  passed  in  the 
reign  of  George  the  Second  (g),  by  which  the  first  Act  was  in  some 
respects  improved,  and  which  also  provided  for  the  case  of  assistance 
voluntarily  given  by  persons  not  employed  fi)r  that  purpose;  after- 
wards, by  a  statute  passed  in  the  reign  of  Ge&rge  the  Third  (A),  which 
provides  for  the  case  of  assistance  given  at  the  request  of  the  persons 
belonging  to  the  ship,  without  the  intervention  of  the  public  officers 
or  persons  mentioned  in  the  jfirst  statute;  and  also  contains  several 
regulations  applicable  to  minor  services  and  cases  not  within  the 
former  statutes ;  and,  further,  by  other  statutes  passed  in  the  same 
reign  (i\  and  in  the  reign  of  George  the  Fourth  (k\  *  But  these  Acts, 
except  the  48  Geo.  3,  c  130,  were  repealed,  and  their  provisions 
amended  and  consolidated  by  the  9  &  10  Vict  c.  99,  now  also 
repealed  by  the  17  &  18  Vict.  c.  120,  which  applies  to  all  parts  of 
England,  Wales,  and  Ireland,  and  its  provisions  amended  and  re- 
enacted  by  the  17  &  18  Vict  c,  104.  The  Cinque  Ports  have  been 
made  the  subject  of  distinct  enactments,  which  will  be  noticed  after- 
wards (A. 

By  tnis  statute  it  is  enacted.  That  no  admiral,  vice-admiral,  or 
other  person  exercising  Admiralty  jurisdiction,  or  his  agent,  shall 
receive,  take,  or  interfere  with  any  wreck,  except  as  thereinafter 
mentioned  (m). 

The  Boara  of  Trade  is  to  have  the  general  superintendence, 
throughout  the  United  Kingdom,  of  all  matters  relating  to  wreck, 
and  may,  with  the  consent  of  the  Treasury,  appoint  any  officer  of 
the  coast-guard  (n),  customs,  or  inland  revenue,  or  other  person,  to 
be  a  receiver  of  wreck  in  any  district  (o). 

Whenever  any  vessel  is  stranded,  or  in  distress  on  the  sea  shore, 
or  in  any  tidal  water,  the  receiver  is  to  proceed  to  the  place  and  take 
the  command  of  all  persons  present,  and  issue  such  directions  as  he 
may  think  fit ;  and  if  any  person  wilfully  disobeys  such  directions, 
he  forfeits  a  sum  of  50i. ;  but  he  is  not  authorized  to  interfere 
between  the  crew  and  the  master  of  any  vessel,  unless  requested  by 
the  latter  (j?). 

For  the  preservation  of  the  vessel  and  the  persons  or  cargo  on 
board  of  her,  he  may  summon  to  his  assistance  such  number  ot  men 
as  he  thinks  necessary,  require  the  master  of  any  other  vessel  at 
hand  to  give  him  aid,  and  demand  the  use  of  any  waggon,  cart,  or 
*  horses  (y). 


^\ 


26  Geo.  2,  chap.  19. 
i)  48  Geo.  8,  chap.  180,  sec.  21  and  22; 
1^2  Geo.  4,  c  76. 

(i)  63  Geo.  3,  c.  87. 

(*)  1&2GC0.  4,  C.75. 

(/)  By  the  statute  39  &  40  Geo.  8,  p.  1, 
and  p.  ex.  some  provisions  are  niadu  for  ad- 
justing the  salvage  of  anchors,  cables,  &c., 
found  in  the  river  Hurabor.  TTic  sanic  Act 
regfulates  the  pilotage  to  and  from  the  port 


of  Kingstoii-upon-HulL 

(m)  Sec,  4^;  and  see,  for  the  meaning 
of  the  word  **  wreck,"  sec.  52. 

(n)  And  see  as  to  the  remuneradon  of 
officers  or  men  of  tlie  coast-guard  service, 
for  watching  or  protecting  shipwrecked 
property,  18  &  19  Vict.  c.  91,  «.  20. 

(o)  Sec  439. 

(p)  Sec  442. 

(k)  Ibid. 
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*  All  cargo  and  other  articles  belon^g  to  the  vessel  in  distress^ 
that  may  be  washed  on  shore,  are  to  be  delivered  to  him  (r). 

He  is  authorized  to  apprehend  any  person  guilty  of  plundering, 
disorder,  or  obstruction,  and  to  use  wiy  force  which  may  be  necessary 
for  the  suppression  of  such  misconduct  («). 

All  persons  may  pass  or  repass  over  any  adjoining  lands,  for  the 
purpose  of  rendering  assistance,  and  of  depositing  on  such  lands  any 
cargo  or  other  article  recovered  from  the  vessel  in  distress  (fy 

Any  damage  thereby  done  is  to  be  recoverable  in  the  same  manner 
as  salvage,  and  the  owner  or  occupier  of  any  land  who  impedes  any 
such  person  is  liable  to  a  penalty  of  lOOZ.  (w). 

The  receiver,  or  in  his  absence  a  justice  of  the  peace,  is  to  examine, 
as  soon  as  conveniently  may  be,  on  oath,  any  person  belonging  to  any 
vessel,  or  able  to  give  any  account  of  any  vessel,  its  stores  or  cargo, 
in  distress  on  the  coast,  respecting  her  name,  description,  place  from 
and  to  which  bound ;  the  name  of  her  master  and  owners,  of  the 
owners  of  her  cargo,  and  the  services  rendered,  and  such  other/ 
matters  as  such  receiver  or  justice  may  think  fit  («). 

He  is  armed,  for  the  purpose  of  this  examination,  with  all  the  powers 
given  by  the  Act  to  inspectors  appointed  by  the  Board  of  Trade,  to 
which  he  is  required  to  send  one  copy  of  such  examination,  and 
another  to  the  Committee  for  managing  the  affairs  of  Lloyd^s ;  and 
such  cony,  purporting  to  be  certified  under  his  hand,  is  to  be 
admitted  in  evidence  as  primA  facie  proof  of  all  matters  contained 
in  it  {tjy 

Persons  finding  or  taking  possession  of  wreck,  of  which  they  are 
the  owners,  shall,  as  soon  as  possible,  under  a  penalty  of  lOOt,  mve 
notice  thereof  to  the  receiver ;  if  they  are  not  the  owners,  and  do 
not  deliver  it  to  him,  they  shall,  in  addition  to  such  penalty,  forfeit  all 
claim  to  salvage,  and  pay  to  the  owner  claiming  such  wreck,  or  if  it 
be  unclaimed,  to  the  person  entitled  to  it  (to  be  recovered  as  a  penalty), 
double  the  value  of  it  {z). 

The  receiver  may,  under  the  authority  of  a  warrant  from  a  justice 
of  the  peace,  enter  into  any  place  or  vessel,  to  search  for  any  wreck 
which  he  suspects  to  be  secreted  or  improperly  dealt  with,  and  may 
seize  and  detain  it  when  found;  he  must,  within  forty-eight  hours 
after  taking  possession  of  any  wreck,  cause  a  description  thereof  to  be 
posted  up  at  the  Custom-house  of  the  nearest  port ;  and  if  the  value 
thereof  exceeds  20Z.,  transmit  a  similar  description  of  it  to  the  secre- 
tary of  LloydCsy  by  whom  it  is  to  be  posted  up  for  inspection  in  some 
conspicuous  place  (a). 

Notice  of  unclaimed  wreck  is  also  to  be  riven  by  the  receiver  to  any 
lord  of  the  manor  entitled  to  such  wreck  (J). 

The  receiver  is  to  be  remunerated  by  fees,  according  to  a  scale 
*  to  be  approved  by  the  Board  of  Trade,  and  to  have  the  same  lien 


fr)  Sec.  443.  (y)  Sees.  448, 449;  see  as  to  **  inspectors," 

M  Sec  444.  iec.  15. 

rO  Sec  410.  iz)  Sec.  450. 

Sec  447.  («)  Sees.  451,  452. 

Sec.  448.  Ih)  Sec.  454. 


[u)  S< 
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*  and  remedies  iot  the  recovery  of  his  expenses  and  fees  as  salvors  have 
in  respect  of  salvage  due  to  them  (c). 

Such  fees  are  to  be  carried  to^  and  form  part  of^  the  Mercantile 
Marine  Fund  (d) ;  and  any  dispute^  as  to  the  amount  payable  to  a 
receiver  for  expenses  and  fees,  is  to  be  decided  finally  by  the  Board 
of  Trade  {e). 

Whenever  any  ship  or  boat  is  stranded  or  in  distress,  on  the  shore 
of'  any  sea  or  tidal  water  within  the  limits  of  the  United  Kingdom^  and 
services  are  rendered  by  any  person  in  assisting  such  ship  or  boat,  in 
saving  the  lives  of  persons  belonging  to  it,  or  its  cargo  and  apparel, 
there  shall  be  payable  by  the  owners  of  the  property  saved  a  reasonable 
amount  of  salvage  (/)• 

Salvage  for  the  preservation  of  the  lives  of  any  persons  on  board 
any  vessel  is  to  be  payable  by  the  owners  in  priority  to  all  other 
claims  for  salvage ;  and  if  the  property  be  insufficient  for  this  purpose, 
after  payment  of  expenses,  the  deficiency  is  to  be  paid  to  the  salvors 
out  of  the  Mercantile  Marine  Fund  by  the  Board  of  Trade  (^). 
Wherever  Tout  of  the  boundaries  of  the  Cinque  Parted  a  dispute  arises 
between  salvors  and  the  owners  of  property  savea  respecting  the 
amount  of  salvage,  if  the  sum  claimed  does  not  exceed  200^,  it  shall 
be  referred  to  the  arbitration  of  two  justices  of  the  peac«,  and  by 
consent  also  if  it  exceed  that  amount;  but  if  the  parties  do  not 
consent,  such  dispute  is  to  be  decided  by  the  High  Courts  of  Admiralty 
in  England  and  Ireland,  and  in  Scotland  by  the  Court  of  Session  (h). 
The  justices  to  whom  such  dispute  is  referred  may  call  to  their  assist- 
ance any  person  conversant  with  maritime  afiairs,  or  appoint  such 
person  as  umpire  to  decide  the  disputed  point ; — they  or  he  may  call 
for  documents,  and  administer  oaths,  and  direct  in  what  manner  and 
in  what  shares  and  proportions  the  remuneration  (not  exceeding  5L) 
to  such  umpire  and  the  costs  of  the  arbitration  shall  be  paid  by  the 
parties  to  the  dispute,  subject  to  an  appeal,  if  the  sum  in  dispute 

*  exceeds  50t,  to  the  Superior  Courts  before  mentis 


(#)  See.  455. 

{d)  See  sec.  417,  as  to  the  sonroes  of  this 
fund  and  its  application. 

(e)  Sec.  456. 

(/)  Sec  458. 

(a)  Sec.  459. 

[h)  Sec.  460. 

(t)  Sees.  461 — 464.  In  gnch  appeals  It  is 
open  to  the  parties  to  addtice  ftuther  eri- 
dence,  if  necessary  to  elucidate  the  truth  of 
the  case.  And  this  may  he  done  without 
special  application  to  the  Court  by  act  on 
petition  and  affidavits.  But  this  step  will 
be  taken  at  the  peril  of  costs,  if  such  further 
evidence  shall  ultimately  appear  to  the  Court 
of  Adrah-alty  to  have  been  mtroduced  with- 
out sufficient  cause.  The  Thomas  Wood, 
1  W.  Rob.  Rep.  p.  18.  In  cases  of  appeal 
from  the  award  of  magistrates  and  commis- 
sioners appointed  under  these  Acts  to  allot 
salvage  on  the  spot,  the  Court  of  Admiralty 
is  reluctant  to  disturb  the  decision,  unless  it 


mentioned  (t). 

appear  inconristent  with  the  established 
prindples  by  which  its  own  practice  is  regu- 
lated. (The  Vesta,  Thompson,  2  Hagg.  Ad. 
Rep.  189.  The  Brothers,  Stewart,  2  Hagg. 
Ad.  Rep.  195.)  But  in  one  case,  {The  Oscar, 
Lofgren,  2  Hajgg.  Ad.  lUp.  257,)  Sr 
Chnstopher  Robinson  reversed  the  award  of 
magistrates  in  a  case  of  salvage,  and  made 
the  following  observations :—  '*  That  statute, 
the  1  &  2  Geo.  4,  c  75,  was  intended  to 
provide  for  the  reduction  of  expenses,  and  to 
prevent  delay  in  small  cases ;  and  although, 
under  the  gcoieral  words  of  the  8th  clause,  it 
may  be  competent  to  the  magistrates  to 
proceed  in  cases  of  peater  magnitude,  it  is 
manifest  that  the  pnmary  objeS  of  the  Act 
was  to  provide  for  small  and  oocasionai  ser- 
vices only,  such  as  those  spedfi^  in  the  Act; 
and  the  magistrates  cannot  proceed  in  cases 
of  a  higher  description  with  the  same  pros- 
pect of  benefit  or  advantage  to  the  parties. 
In  large  cases,  th?  ipt^r^st  will  ^  lU^^y  to 
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^  If^  when  the  aggregate  amopnt  of  salvage  not  exceeding  200Z. 
has  been  finalljr  ascertained^  by  agreement  or  by  the  award  of  sach 
justices  or  umpire^  a  dispate  arises  as  to  its  apportionment^  the  person 
liable  to  pay  tne  salvage  may  relieve  himself  and  his  property  from 
all  farther  charge  or  liabilitv^  by  paying  the  amount  to  the  receiver  of 
the  district,  who  (if  he  thinks  fit  to  receive  it)  is  to  make  final  and 
conclusive  distribution  of  it  among  the  persons  entitled  (fc). 

When  the  aggregate  amount  of  salvage  for  salvage  services  ren* 
dered  in  the  United  Kingdom  has  been  finally  ascertained,  and 
exceeds  200/^,  and  whatever  be  its  amount  for  salvage  services 
performed  elsewhere,  and  any  delay  or  dispute  arisen  as  to  its 
apportionment,  any  Court  of  Admiralty  jurisdiction  may  order  its 
apportionment  in  such  manner  as  it  thinks  just,  appoint  a  person 
to  carry  it  into  efiect,  and  compel  any  person  under  whose  control 
it  is,  to  bring  it  into  Court,  to  be  there  dealt  with  as  the  Court  may 
direct  (Z). 

A  variety  of  provisions  are  also  contained  in  this  Act  of  Parliament 
as  to  ofiences  in  respect  of  wreck  (m) ;  remedies  against  the  hundred 
in  England,  and  the  county  in  Ireland  and  Scotland,  in  case  of  plunder 
or  destruction  of  wrecked  vessels,  or  property,  by  tumultuous  assem- 
blages, and  for  r^ulating  the  traffic  in  anchors,  cables,  sails,  old  junk, 
old  iron,  &c.,  by  dealers  m  marine  stores  (n). 

Wherever  any  salva^  is  due,  the  receiver  is  to  detain  the  property 
or  wreck  saved  (if  the  latter  be  not  sold  as  unclaimed),  until  pavment 
of  the  salvage  or  process  issued  by  some  competent  Court  for  its 
detention  (o). 

He  may  release  the  property  on  security  given  to  his  satisfaction  for 
its  payment,  if  the  claim  for  salvage  does  not  exceed  200L  If  such 
claim  does  exceed  2002^,  the  Superior  Courts  above  mentioned  may 
determine  the  amount  of  the  security ;  and  whenever  the  bond  or  other 
security  given  to  the  receiver  is  for  an  amount  exceeding  200^,  the 
salvors  or  owners  of  the  properly  salved  may  proceed  in  those  Courts 
for  the  adjudication  of  the  questions  between  them,  and  the  enforce- 
ment of  die  bond  or  other  security  (p). 

*  If  the  salvor  voluntarily  offers  to  abandon  his  lien  upon  the  pro- 


induce  one  partv  or  the  other  to  be  distatisfled 
with  the  award,  and  to  appeal  to  the  High 
Court  of  Admiralty ;  there  most  then  be  the 
oxpenne  of  two  proceedings,  which,  as  in  this 
instance,  will  amount  to  nearly  as  much  as 
the  salyage.  The  owners  must  ordinarily, 
and  except  in  cases  of  positive  misconduct, 
defray  these  expenses,  and  it  would,  there- 
fore, be  an  improvement  of  the  Act,  if  they 
had  the  power  of  removing  the  tase  to  the 
Court  of  Admiralty  in  the  first  instance. 
The  magistrates  may  jodse  with  advantage 
of  local  circumstances,  and  of  the  value  of  the 
loss  or  damage  occasioned  to  the  salvors  in 
consequence  of  their  exertion ;  but  they  are 
inadequate  judges  of  the  principles  that 
ought  to  govern  cases  of  valoe  with  reference 
to  rules  of  general  polioy,  or  the  consistent 


application  of  analogies  drawn  from  other 
cases,  which  is  so  desirable  to  be  observed ; 
and,  more  particularly,  they  must  be  very  iU 

rdified  to  apply  a  rate  of  proportion,  as 
y  have  done  in  this  and  in  a  former  case, 
by  giving  integral  proportions  of  the  value. 
The  rates  of  simple  proportion  graduate  at 
large  intervals ;  while  the  estinmte  of  ser- 
vices, labour,  and  enterprise,  requires  to  be 
made  as  minutely  as  possible  under  an  infinite 
variety  of  particulars,  and  mav,  therefore,  be 
better  done  by  the  allowance  oi  predse  sums. 

(k)  Sees.  4G6, 4G7. 

u)  Sec.  498. 

(mj  Sec.  477. 

(n)  Sees.  477—484. 

(o)  See.  468. 

(p)  n/id. 
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*  perty  salved,  upon  the  master  or  other  person  in  charge  thereof 
entering  into  a  wntten  agreement  to  abide  the  decision  of  a  Court  of 
Admiralty,  and  thereby  giving  security  to  such  amount  as  may  be  agreed 
on  by  the  parties  to  such  agreement,  it  shall  bind  the  ship,  cargo,  ireight, 
and  be  aojudicated  upon  and  enforced  in  the  same  manner  as  bonds 
provided  in  the  case  of  detention  for  salvage  services  rendered  by  her 
jif ajesty's  ships  (q). 

The  receivers  may  sell  the  property  detained,  the  parties  liable  to 
pay  being  aware  of  its  detention,  for  payment  of  salvage  and 
expenses,  paying  the  surplus  to  the  parties  entitled,  when  the  amount 
of  salvage  is  not  disputed  and  payment  not  made  within  twenty  days — 
when  payment  is  not  made  withm  twenty  days  after  the  decisicm  of  a 
tribunal  fi*om  which  there  is  no  appeal,  and  when  payment  is  not 
made  within  twenty  days  after  decision  of  the  first  tnbunal,  and  no 
monition  or  other  proceeding  for  its  review  issues  during  that  time 
from  a  Court  of  Appeal  (r).  Subject  to  the  payment  of  expenses,  fees, 
and  salvage,  the  owner  of  wreck  satisfying  the  receiver  of  his  claim, 
is  entitled,  within  one  year  after  such  wreck  has  come  into  the 
receiver's  possession,  to  have  the  same  delivered  up  to  him(«). 
Subject  to  the  provisions  of  the  Act,  the  High  Court  of  Admiralty 
is  to  have  jurisdiction  to  decide  upon  all  claims  whatsoever  relating  to 
salvage,  whetlier  the  services  in  respect  of  which  it  is  claimed  are 
performed  upon  the  high  seas  or  within  the  body  of  any  county,  or 
partly  in  one  place  and  partly  in  the  other,  and  whether  the  wreck  is 
found  at  sea  or  cast  upon  the  land,  or  pardy  in  the  sea  and  partly  on 
land(<). 

By  the  3  &  4  Vict  c  65,  jurisdiction  is  given  to  the  High  Court  of 
Admiralty  to  decide  all  claims  and  demands  whatsoever  in  the  nature 
of  salvage  for  services  rendered  to  or  damage  received  by  any  ship  or 
seargoing  vessel  or  in  the  nature  of  towage,  or  for  necessaries  supplied 
to  any  ioreign  ship  or  sea-going  vessel,  and  to  enforce  the  payment 
thereof,  whetner  such  ship  or  vessel  may  have  been  within  the  body 
of  a  county  or  upon  the  high  seas  at  the  time  when  the  services 
were  rendered  or  damage  received  or  necessaries  famished  in  respect 
of  which  such  claim  is  made  (u). 

And  that  Court,  by  an  express  provision  of  the  17  &  18  Vict,  c. 
104  Qc\  is  to  have  jurisdiction  to  decide  upon  all  claims  relating  to 
salvage,  whether  the  services  in  respect  of  which  salvage  is  claimed 
were  performed  upon  the  high  seas  or  within  the  body  of  any  county, 
or  partly  in  one  place  and  partly  in  the  other,  and  whether  me  wreck 
is  iound  at  sea  or  cast  upon  the  land,  or  partly  in  the  sea  and  partly  on 
the  land. 

By  the  same  statute  it  is  enacted,  that  disputes  with  respect  to  sal- 
vage within  the  boimdaries  of  the  Cinqtie  ^orU  shall  be  aetermined 
in  the  manner  in  which  the  same  have  hitherto  been  determined; 
and  as  the  provisions  of  the  1  &  2  Geo.  4,  a  76,  by  which  the 

•  provisions  of  several  previous  acts  relating  to  that  juiisdiction  were 

(g)  Sec.  498.  (t)  Sec.  470.  (#)  Sec.  a 

(r)  Sec  469.  (0  Sec.  476.  (»)  Sec  476. 
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*  consolidated  and  amended,  have  not  been  repealed — it  will  be  necessary 
to  advert  also  to  the  enactments  of  that  statute. 

The  lord-warden,  or  the  deputy-warden  and  lieutenant  of  Dover 
Castle  for  the  time,  is  to  appoint  three  or  more  substantial  persons  in 
each  of  the  Cinque  Ports,  two  ancient  towns  and  their  members,  to 
adjust  and  determine  any  difference  relative  to  the  salvage,  which  may 
arise  between  the  master  of  any  vessel  and  the  person  or  persons 
bringing  cables  and  anchors  ashore ;  and  in  case  any  vessel  shall  be 
eitlier  forced  or  cut  from  her  cables  and  anchors  by  extremity  of 
weather,  or  by  any  other  accident  whatever,  and  leave  the  same  in 
any  roadstead  or  other  place  within  the  jurisdiction,  and  the  salvi 
cannot  be  adjusted  between  the  persons  concerned,  then  the  same  shj 
be  determined  by  any  three  or  more  of  the  said  persons  so  to  be 
appointed  as  aforesaid,  within  the  space  of  twenty-four  hours  after 
such  difference  shall  be  referred  to  them  for  their  determination 
thereof  (y). 

The  commissioners  are  authorized  to  decide  on  all  claims  made  by 
any  person  whatsoever  for  services  of  any  sort  or  description  rendered 
to  any  vessel,  as  well  for  carrying  out  anchors,  cables,  or  stores,  from 
any  j)lace  within  the  jurisdiction,  as  for  conducting  vessels  from  the 
Downs,  and  other  bays  and  roadsteads  on  the  coast  of  Kent,  Sussex, 
and  Essex,  and  from  the  island  of  Thanet,  or  from  the  sea,  or  any 
place,  to  Ramsgate,  Dover,  or  any  other  place  within  the  jurisdiction, 
or  for  the  saving  or  preserving  within  the  jurisdiction  any  goods  or 
merchandises,  wrecked,  stranded,  or  cast  away  from  any  vessel,  the 
master  or  owners  thereof,  or  their  agent,  being  present  at  the  place 
where  the  commbsioners  are  sitting ;  and  this  whether  the  sliip  shall 
have  been  in  distress  or  not(^).  But  no  commissioner  can  act  for 
any  other  port  or  place  than  that  in  which,  or  within  a  mile  whereof 
he  is  resident  (a).  And  either  party  may  within  eight  days  after  the 
award  declare  his  desire  of  obtaining  the  judgment  of  some  competent 
Court  of  Admiralty  with  respect  to  the  salvage  or  compensation,  in 
which  case  the  party  must  forthwith  declare  whether  he  will  proceed 
in  the  Admiralty  of  England,  or  in  the  Admiralty  of  the  Cinque 
Ports,  and  must  proceed  within  twenty  days  from  the  date  of  the 
award;  and  the  commissioners  are  to  permit  the  ship  and  cargo  to 
depart  on  their  voyage,  or  deliver  the  goods  to  their  owners,  taking 
"bail  in  double  tlie   amount  of  the  sum  awarded  (t).    An  appeal  so 

*  made  is  to  be  final  (c). 

I  have  been  thus  particular  in  arranging  and  detailing  the  pro- 
visions of  these  statutes,  from  a  hope  that  a  better  knowledge  of  them 
may  induce  the  masters  of  ships  in  distress  to  avail  themselves  of 
them;  and  not  submit  to  the  very  heavy  charges  too  ft^uently 
made  for  assistance  on  such  occasions  (rf),  or  incur  the  expense  of 
litigation  in  the  Courts  of  law. 


(y)i& 


2  Geo.  4,  c.  76,  s.  1.  (<0  The  French  Ordinance,  so  often  quoted, 

,  _      2  Qco.  d,  c.  76,  8.  2.  contains  an  apparently  excellent  eetor  mjju- 

\a)  Sec.  3.  lationii  on  this  saljcct,   liv.  4^  tit.  9,  Des 

[b)  Sec.  4.  Naofrnges.  All  vessels,  &c.,  driven  onshore^ 

[c)  Sec.  5.  whether  belonging  to  subjects  or  foreigners, 
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Sahage. 
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10.  I  proceed  in  the  next  place  to  the  consideration  of  salvage 
payable  upon  recapture. 

I  have  in  a  former  chapter  (e)  spoken  of  the  subject  of  capture,  and 
of  the  alteration  of  property  thereby  occasioned.  With  a  view  to 
the  subject  more  immediately  under  consideration  at  present,  it  mav 
be  taken  as  a  general  proposition,  liable  only  to  one  exception,  which 
will  be  noticed  hereafter,  that  the  ships  or  goods  of  the  subjects  of 
this  country  taken  at  sea  by  an  enemv,  and  an;erwards  retaken  at  any 
indefinite  period  of  time,  and  whether  before  or  after  sentence  of 
condemnation,  are  to  be  restored  to  their  original  proprietors  upon 
payment  of  salvage  to  the  recaptors.  This,  however,  is  the  result  of 
the  peculiar  enactments  of  the  Legislature  of  this  country;  it  is  a 
new  and  peculiar  law  made  by  this  country  for  itself,  in  favour  of 
merchant  property  recaptured,  introducing  a  policy  not  originally 
adopted  by  other  countnes,  and  differing  &om  its  own  more  ancient 
practice.  By  the  ancient  rule  of  law,  where  a  ship  was  taken  and 
carried  infra  prcesidia^  and  especially  after  a  sentence  of  condemna- 
tion, the  ship  oecame  die  property  of  the  captor;  and  if  retaken,  the 
former  owner  had  no  jus  postliminii;  and  this  continued  to  be  the 
general  law  oi  Europe  aown  to  a  very  late  period  (/). 

With  regard  to  the  beneficial  interest  in  the  goods  of  an  enemy 
taken  at  sea,  it  was  anciently  established  that  in  tne  case  of  c^ture 
by  ships  in  the  pay  of  the  King,  the  King  should  have  one-fourth, 
the  owners  of  tne  ships  another  fourth ;  and  the  other  moiety  be 
divided  among  the  captors ;  the  aamiral  taking,  if  present,  the  ^are 
of  two  men  in  each  vessel ;  if  absent,  of  one  only ;  and  in  the  case  of 
capture  by  private  ships  not  in  the  King's  pay,  the  King  should 
claim  no  part,  but  the  captors  take  the  whole,  allowing,  however,  to 
the  admiral  as  much  as  the  share  of  two  men  {g).  But  these  pro- 
portions were  occasionally  varied  at  the  King's  pleasure;  and  Sir 
Matthew  Hale  informs  us,  that  in  his  time  the  admiral  had  the  third 
of  goods  taken  by  private  men-of-war  as  his  fee,  but  in  right  of  the 
King  {Ky  The  entire  beneficial  interest  was  first  given  to  the  captors, 
whether  belonging  to  the  royal  navy,  or  private  ships  of  war,  by 
a  statute  passed  in  the  reign  of  Queen  Anne  (i).  This  statute,  how- 
ever, contains  no  regulation  of  salvage  or  other  provision  in  the  case 


ore  taken  into  the  King's  protection;  the 
officers  of  the  Admiralty  are  the  persons 
appointed  to  preserve  and  take  charge  of 
them,  and  pay  the  persons  who  assist  in  the 
salvage,  and  who  are  to  act  under  their 
orders.  Bat  there  seems  to  he  no  proper 
mode  of  settling  the  cbai^ges  of  the  officers 
themselves,  no  ctuiot  c%utodum;  and  this 
defect  has  probably  occasioned  the  com- 
plaints which  the  commentator  informs  us 
have  often  been  made  agidnst  their  conduct 
in  many  places.  A  vear  and  a  day  is  the 
period  allowed  for  reclainung  property,  after 
which  it  is  to  be  sold  fbr  the  benefit  of  the 
Crown.  But  claims  have,  in  fiict,  been  allowed 
after  that  period,  as  Valin  informs  ns. 
(e)  Ante,  part  1,  clmp.  1,  sec.  8,  p.  18. 


(f)  By  Sir  Wm.  Scott,  in  the  case  of 
L'Actif,  Lorrial,  1  Edw.  185. 

(ff)  Bhck  Book  of  the  Admiralty  (a),  19, 
20;  aerk's  Praxis,  p.  163. 

(h)  Hale*s  Treatise,  in  three  parts,  part  3, 
chap.  28 ;  in  Hargrave's  Law  Tracts,  p.  247. 
Two  of  the  Ordinamoei  passed  in  the  time  of 
the  usurpation  mention  "  the  tenths  of  prizes 
customarily  due  to  the  Lord  High  Admiral,*' 
and  direct  the  same  to  be  laid  out  in  medals, 
as  a  reward  for  eminent  services.  Scobell's 
Acts,  A.D.  1648,  c.  12,  and  1649,  c  21.  The 
distribution  of  prize  is  settled  by  those  Ordi- 
nances,and  by  the  Ordinances  ofl  650,c.28^. 

(t)  6  Anne,  c.  13.  See  Br.  Robinson's 
note  in  the  case  of  the  Der  Mohr,  Helmer, 
4  Rob.  Ad.  Bep.  315. 
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of  recapture.  During  the  short  war  with  Spain  in  the  feign  of 
Creorge  the  Firsi,  no  leffislative  provision  was  made  on  the  subject  of 
prize.  Soon  after  the  declaration  of  war  against  Spain  in  the  thir^ 
teenth  year  of  the  reign  of  George  the  Second,  and  against  France  in 
the  seventeenth  and  ttcentj/'ninth  years  of  the  same  reign^  Acts  of  Par- 
liament j^)  were  passed  on  this  subject,  by  each  of  which  the  ships  or 
goods  of  me  King's  subjects,  taken  and  retak^i,  were  decreed  to  be 
restored  to  their  original  owner,  and  the  rate  of  salvage  was  fixed  at 
one^hih  in  the  case  of  recapture  by  the  King's  ships ;  but  in  the 
case  of  recapture  by  private  ships,  whether  acting  with  or  without 
commission,  the  rate  was  made  to  vary  according  to  the  length  of 
time  during  which  the  vessel  might  have  been  in  the  possession  of  the 
enemy;  if  such  possession  had  not  exceeded  twenty^four  hours,  the 
rate  was  fixed  at  one^hth,  if  between  tfventy'faur  ^mi.  forty-eight  at 
one-fifth,  if  between  fyrty-eight  and  ninety-six  at  one-tntrd,  if  above 
ninety-six  at  one-half  And  m  all  cases,  if'^the  vessel  recaptured  were 
set  forth  as  a  vessel  of  war,  during  its  possession  by  the  enemy,  the 
rate  of  salva^  was  fixed  at  one-half.  A  provision  similar  to  the  last 
had  been  maae  by  several  ordinances  in  the  time  of  the  usurpation  (Z), 
which  in  all  other  cases  settled  the  salvage  at  one-eiahth.  Tne  vana- 
tion  of  the  rate  of  salvage  according  to  me  time  of  the  enemy's  pos- 
session probably  occasioned  many  disputes,  and  therefore  in  the 
statutes  passed  in  the  last  reign  the  rate  has  been  uniformly  fixed. 
At  the  commencement  of  hostihties  with  America{m),  and  afterwards 
with  the  French  King  (n),  it  was  fixed  at  one-eighth,  as  well  in  the 
case  of  private  ships  as  of  those  belonging  to  the  royal  navy ;  except 
in  liie  case  of  vessels  set  forth  as  ships  of  war,  in  which  case,  as  m 
(he  former  statutes,  it  was  fixed  at  one-half  At  the  commencement 
of  the  war,  in  the  year  1793,  the  L^slature  fixed  the  rate  of  salvage 
at  one-eighth  for  me  royal  navy,  and  at  one-sixth  for  private  ships ; 
and  in  case  of  recapture  by  the  joint  operation  of  his  Majesty's  ships, 
and  private  ships,  authorized  the  Judge  of  the  Court  to  order- such 
salvage  as  he  should  deem  fit  and  reasonable:  but  enacted  that 
recaptured  ships,  set  forth  by  the  enemy  as  vessels  of  war,  should 
wholly  belong  to  the  recaptors,  and  not  be  restored  to  the  original 
owners  (o).  And  by  this  last  statute  it  is  also  provided,  that  if  a 
ship  be  retaken  before  she  has  been  carried  into  an  enem)  's  port,  it 
shall  be  lawiul  for  her,  if  the  recaptors  consent  thereto,  to  prosecute 
her  voyage,  and  the  recaptors  need  not  proceed  to  adjudication  till 
six  months,  or  the  return  of  the  ship  to  the  port  from  which  she 
sailed  ;  and  by  consent  of  the  captors  the  cargo  may  be  unloaded  and 
disposed  of,  before  adjudication:  and  if  the  vessel  does  not  return 
directly  to  the  port  of  her  departure,  or  the  recaptors  have  had  no 
opportunity  to  proceed  to  adjudication  within  six  months,  on  account 
of  the  absence  of  the  vessel,  the  Court  of  Admiralty  shall,  at  the 
instance  of  the  recaptors,  decree  restitution  to  the  former  owners, 

ije)  13  Geo.  2,  c.  4,  Recapture,  sec  18;  c  21 ;  and  1650,  c.  28  & 38. 
17  Geo.  2,  c.  34,  Recapture,  80c.  20;  29  (m)  16  Goo.  8,  c.  5,  s.  24. 

Geo.  2,  c.  84»  Recapture,  sec.  24.  (»)  19  Geo.  8,  c.  67,  ».  44. 

(J,)  ScobeU's  Acta,  a.d.  1648,  c.  12 ;  1649,  (o)  83  Geo.  3.  c.  66,  s.  42. 
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paying  salvage,  upon  such  evidence  as  shall  appear  .reasonable,  the 
expense  of    such  proceedings   not    to   exceed  the   sum   of  fourteen 

{ycnmds  (ji).  Similar  provisions  were  made  at  the  beginning  of  the 
ast  war ;  and  the  same  rate  of  salvage  was  fixed  for  his  Majesty's 
hired  armed  ships,  as  for  the  royal  navy  (j?).  A  store-shin  in  the 
King's  service,  claiming  salvage  in  the  Court  of  Admiralty,  was 
entitled  to  the  same  rate,  and  no  higher,  than  a  ship  of  war  (r). 

A  convoying  ship  may  be  entitled  to  this  salvage,  for  the  recapture 
of  a  vessel  under  its  protection  taken  in  that  situation,  and  effectually 
possessed  by  the  enemy  («). 

A  ship  once  set  forth  and  employed  as  a  privateer  or  vessel  of  war  (t) 
falls  within  the  exception,  and  is  not  to  be  restored  upon  recapture, 
although  at  the  time  of  the  recapture  it  may  be  employed  purely  as 
a  merchant  ship,  carrying  a  cargo,  witliout  any  commission  of  war, 
or  anv  arms  except  a  few  muskets  for  self-defence  (ii).  But  the  mere 
act  of  putting  men  on  board  a  captured  ship,  which  was  armed  at  the 
time,  and  employing  her  as  a  cruizer,  without  a  commission  of  war, 
does  not  bring  the  snip  within  the  exception,  nor  defeat  the  right  of 
the  original  owner  (a^). 

If  a  ship  captured  by  the  enemy  be  voluntarily  abandoned  by  him 
at  sea  after  taking  out  tlie  crew,  either  because  he  may  be  unable,  or 
may  not  think  it  worth  while  to  carry  her  into  port,  and  be  found  and 
taken  possession  of  by  a  British  ship  of  war,  this  is  not  a  recapture 
within  the  Act  of  Parliament,  and  the  Court  of  Admiralty  is  not 
restricted  as  to  the  rate  of  salvage,  but  may  a]:^XHiion  it  to  the  nature 
and  merits  of  the  case  (jA, 

A  ship  may  be  in  tne  legal  and  constructive  possession  of  t^e 
enemy,  though  not  at  the  moment  in  his  actual  possession ;  and  this 
will  be  sufficient  to  found  a  claim  for  salvage  under  the  Act  of  Par- 
liament This  was  held  in  the  case  of  a  Portuguese  ship,  which  being 
on  a  voyage  from  Pemamhuco  to  Liverpool^  with  a  cargo  belonging  to 
British  and  Portuguese  merchants,  put  into  the  port  of  Muros,  m 
Spain,  in  consequence  of  having  sustained  damage  at  sea,  and  was  m 
that  port  at  the  time  when  the  FrencJi  took  possession  of  the  place. 
The  French  withdrew  to  proceed  on  another  expedition ;  but  they 
were  near  at  hand,  and  had  it  in  their  power  to  return  whenever  they 
might  think  proj^er,  and  were  not  unlikely  to  do  so.  The  principal 
persons  of  the  place  were  in  their  interest,  and  it  was  not  probable 
they  would  willingly  have  suffered  such  a  ship  and  cargo  destined  for 
England  to  come  away  without  molestation.  In  this  state  of  things, 
the  ship  was  brought  out  of  the  port  by  the  boats  of  a  British  frigate, 
when  there  were  only  four  persons  on  board.     The  cause  being  in  the 


(;?)  33  Geo.  3,  c.  66,  8.  44.  320.      The    Nostra    Signora  del  Rosario, 

{q)  43  Geo.  3,  c.  160,  s.  39  &  41 ;   45  8  Rob.  10.    The  Santa  Brigada»  3.Rob.  56. 

Geo.  3,  c.  72,  s.  7 ;  and  4S  Geo.  8,  c.  132.  The  Progress,  Edw.   210—222.     And  ace 

(r)  Tlic  Sedulous,  Mills.  1  l)ods.  253.  Story  on  Prize  Courts,  by  G.  Pratt,  p.  79. 

(sS  The  Wight,  Fonl,  5  Rob.  215.  {vS  L'Actif,  Lorrial,  1  Edw.  185. 

{t)  Upon  the  question  what  constitutes  (x)  The  Horatio,  6  Rob.  Rep.  320. 

a  "  setting  forth  as  a  vessel  of  war,*'  see  (y)  The  Gage,  Mitchell,  6  Rob.  273 ;  the 

The    Ceylon,    1    Dods.     105—119.      The  Lambton,  id.  275,  note;  and  the  Lord  Nelson, 

Georgina,  1  Dods.  397.   The  Horatio,  6  Rob.  1  Edw.  79. 
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Prize  Court  of  Admiraltj^  the  learned  Judge  made  a  decree  for  die 
rate  of  salvage  under  the  statute ;  observii^g^  there  was  no  doubt  that 
the  property  had  been  rescued  from  considerable  peril  by  the  captain 
of  the  fri^te^  and  that  he  was  entitled  to  a  remuneration  of  some 
kind  or  other, — so  that  the  only  question  was,  whether  this  should  be 
considered  as  a  case  of  miZi^ary  salvage,  or  the  parties  be  put  to  the 
expense  of  a  fresh  suit  in  the  Instance  Court  (z\ 

A  British  army  acting  in  a  foreign  country,  in  conjunction  with  a 
native  force,  without  the  co-operation  of  a  fleet,  and  hberating  a  part 
of  the  country  from  the  hands  of  their  conmKm  enemy,  by  operations 
on  land,  directed  to  that  end  near  to  and  in  the  place,  mav  be  entitled 
to  salvage  under  the  statute  on  British  ships  found  in  the  port,  and 
on  their  cargoes,  whether  actuall  v  on  board  at  the  time  or  landed  and 
warehoused,  thus  rescued  from  the  enemy ;  but  not  on  the  property 
of  the  natives  of  the  country  thus  delivered,  and  which  reverts  to 
their  possession  and  dominion.  And  if,  in  such  a  case,  the  masters 
of  the  British  ships  are  allowed  to  bring  their  cargoes  to  England^ 
under  their  own  management,  according  to  their  original  intention,  the 
salvage  is  to  be  estimated  upon  the  value  in  England  {dy 

The  right  to  participate  m  the  salvage  in  the  case  of  alleged  joint 
capture,  depends  so  much  upon  the  circumstances  of  the  particular 
case,  the  character  of  the  vessels  on  behalf  of  which  the  claim  is  pre- 
ferred, and  the  nature  of  the  assistance  on  which  it  is  founded,  that 
no  general  principle  of  practical  utility  can  be  extracted  from  the 
.decisi(His  (6). 

It  may  be  proper  to  mention  in  this  place  the  practice  of  the 
Court  of  Admiralty  in  die  case  of  the  property  of  the  allies  of  this 
country,  taken  at  sea  by  a  common  enemy,  and  retaken  by  the  sub- 
jects of  this  country.  For  this  purpose  I  cannot  do  better  than  use 
the  words  of  the  learned  Judge  who  now  presides  in  that  Court. 
"  The  Maritime  Law  of  England/^  says  Sir  WiUiam  Scotty  "  having 
adopted  a  most  liberal  rule  of  restitution  on  salvage,  with  respect  to 
the  recaptured  property  of  its  own  subjects,  gives  the  benefit  of  tluit 
rule  to  its  allies,  till  it  appears  that  they  act  towards  British  proi)erty 
on  a  less  liberal  principle :  in  such  a  case  it  adopts  their  rule,  and 
treats  them  according  to  their  own  measure  of  justice"  (c).  In  con- 
formity to  this  rule,  the  San  Jago  was  not  restored  to  the  King  of 
Spaiuj  because  retaken  from  his  then  enemy  the  French^  under 
circumstances  in  which  the  Spanish  Courts  had  condemned  British 
property  retaken  by  the  Spaniards ;  and  shortly  afterwards,  two  Portu- 
giiese  smps  were  for  the  same  reason  condemned,  and  several  others 
at  the  same  time  restored  (d),  because,  in  the  interval  between  the 
different  captures,  an  ordinance  of  the  Court  of  Portugal  had  altered 

(z)  The  Peiuamento  Feliz,  MegaUmans,  (b)  Bellona,  1  Edw.  Ad.  Rep.  63.    Waii- 

l£dw.  115.   The  Edward  and  Mary,  3  Bob.  st^Ml,  ib.  268.    Le  Niemen,  1  Dods.  Ad. 

805.  Rep.  16.    La  Belle  Coquette,  id.  20.   Union, 

(a)  The  Progrew,  Barker,  1  Edw.  210.  id.  346.    The  Sparkler,  id.  869. 

The  caae  arose  out  of  the  recapture  of  Oporto.  (c)  In  the  case  of  the  Santa  Cruz,  1  Rob. 

The  reader  will  find  much  instruction  from  Ad.  Rep.  63.    The  whole  is  a  most  finished 

i^e  perusal  of  the  very  learned  judgment  model  of  judicial  eloquence, 

d^vcred  in  the  caufic.  (d)  Same  case. 

L  l2 
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the  rule  of  restitution  in  that  country ;  and  they  were  restored  upon 
payment  of  the  rate  of  salvage  established  in  Portugal;  viz.,  o/ie- 
eighlh  to  King's  ships,  and  one-fifth  to  privateers.  Upon  the  same 
principle,  a  British  ship,  which  had  been  taken  by  the  French,  and 
carried  into  Pontevedra  in  Spain,  and  condemned  by  the  Prize  Court 
at  Paris,  being  afterwards  seized  as  French  property,  and  sold  under 
the  orders  of  the  Junta  of  Gallicia,  then  enemies  of  France,  and 
allies  of  this  country,  and  which  came  to  England,  and  was  claimed 
by  the  original  British  owner,  was  not  restored  (e).  At  a  later  period, 
a  Spanish  ship  was  restored  on  payment  of  one-eighth,  upon  the 
ground  of  an  article  in  a  recent  treaty  between  Spain  and  this 
country,  providing  for  mutual  restitution  on  salvage  (/).  Of  this 
principle  of  British  jurisprudence,  whatever  attempts  may  be  made  to 
shake  it  fix)m  motives  of  public  policy  or  private  interest,  reason 
must  now  declare,  and  posterity  will  hereafter  confess,  that  it  is 
founded  on  the  immoveable  basis  of  reciprocal  justice.  The  right  of 
recaptors  to  salvage  is  extinguished  by  a  subsequent  act  of  capture 
and  condemnation  by  an  enemy,  but  it  must  be  a  regular  sentence  of 
condemnation  carried  into  execution;  for  if  the  sentence  of  the  Prize 
Court  be  overruled  by  an  order  of  release  from  the  sovereign  power 
of  the  State,  the  recaptors  are  not  deprived  of  their  rignt  to 
salvage  (^). 

If  the  property  of  a  nation,  not  engaged  in  hostility  with  the  enemies 
of  this  country,  happen  to  be  taken  as  a  prize  by  them,  and  retaken 
out  of  their  hands  by  his  Majesty's  subjects,  the  probability  of  its  con- 
demnation in  the  Courts  of  the  country  of  the  captors  is  to  be  consi- 
dered: and  unless  there  appear  to  be  ground  on  which  it  may  be 
supposed  that  it  would  have  oeen  condemned  in  those  Courts,  it  is  to 
be  restored  without  the  payment  of  any  salvage.  Upon  this  ground  mi 
American  ship,  carrying  provisions  and  naval  stores  on  the  part  of  the 
American  government,  for  the  use  of  their  fleet  in  the  Mediterranean, 
was  restoreid  without  any  salvage  on  recapture  from  the  Spaniards  (A). 

So  an  American  ship,  which  nad  been  seized  by  the  trench  Douor 
niers  in  the  river  Ycidhe,  and  released  upon  giving  bail,  by  depositing 
a  sum  of  money  to  answer  the  sentence  of  a  Uourt  of  Prize,  ana  which 
was  brought  out  of  the  river  by  the  boats  of  an  English  gun-brig,  was 
restored  without  salvage :  for  it  was  considered  that  the  ship  would 
have  been  free  by  reason  of  the  secxurity  and  deposit,  even  if  sentence 
of  condemnation  should  pass  (i).  In  the  war  preceding  the  last,  the 
conduct  of  the  cruizers  ana  Prize  Courts  of  France  having  given 
reason  to  apprehend  that  neutral  property,  arrested  by  the  former  on 
the  high  seas,  would  in  almost  all  cases  be  condemned  by  the  latter, 
salvage  was  usually  allowed  to  recaptors  of  neutral  property  out  of  the 
hands  of  the  French  by  our  Court  of  Admiralty,  and  such  allowance 
was. not  thought  unreasonable  by  the  neutral  merchants ;  but  this  was 

(e)  The  Victoria,  1  Edw.  97.  (A)  The  Huntreas,  Stinson,  6  Rob.  104. 

if)  San  B'rancUpo,  Da  Paula,  1  Edw.  279.  The  War,  Ouskan,  2  Rob.  299.  The  Sansom, 

(jg)  Charlotte  Caroline,  A.der,  1  Dods.  Ad.  6  Rob.  41(). 

Rep.  192.  (»■)  The  Robert  Hall,  Randall,  1  Edw.  265. 
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treated  as  an  exception  to  the  general  rule^  founded  on  particular 
circumstances  (i).  And  in  the  last  war  it  was  allowed,  upon  the 
recapture  of  American  ships  fix)m  the  French  and  Danesy  which 
were  navigated  without  the  certificates  of  origin  required  by  the 
French  decreesj  and  of  which  the  condemnation  was  to  be  expected 
from  the  usual  practice  of  France  and  Denmark  on  similar  occa- 
sions TZ). 

*  Snortly  before  the  commencement  of  the  present  war,  a  proclamation 
was  issued  by  her  Majesty  for  regulating  the  distribution  of  prize  and 
naval  pay;  and  the  rrize  Act,  Kussia,  1854,  17  Vict  c,  18,  and 
the  Naval  Pav  and  Prize  Act,  1854,  17  Vict,  c,  19,  have  since  been 
passed.  By  the  former  of  these  Acts  it  is  provided  that  British  ships, 
goods,  or  merchandises,  captured  by  and  recaptured  from  her  Majesty's 
enemies  by  any  of  her  Majesty's  ships  or  vessels  of  war,  shall  be 
restored  to  the  owner  thereof,  upon  payment  in  lieu  of  salvage  pf  ane^ 
eighth  part  of  their  value,  to  be  divided  and  distributed  among  the 
recaptors,  as  directed  by  the  Act  in  respect  of  prize ;  but  this  is  not  to 
apply  to  ships  recaptured  after  having  been  set  forth  by  the  enemy  as 
vessels  of  war,  which  are  not  to  be  restored,  but  adjudged  lawful  prize 
for  the  benefit  of  the  captors  (m). 

Ships  recaptured  before  they  have  been  carried  into  an  enemy's  port 
may,  with  the  consent  of  the  recaptors,  proceed  upon  their  voyage  and 
unlade  and  dispose  of  their  cargoes,  suoject  to  adjudication  on  their 
return  to  some  port  within  the  United  Kingdom;  and  if  they  should  not 
return  within  six  months,  the  recaptors  may  institute  proceedings 
gainst  them  and  their  cargoes  in  the  High  Court  of  Admiralty  of 
Englandy  which  may  thereupon  award  one^ghth  part  of  the  value  to 
the  recaptor,  and  enforce  its  payment  by  warrant  of  arrest  against  the 
ship  or  goods,  or  by  monition  and  attachment  against  the  respective 
owners  thereof  (n). 

12.  By  the  13  &  14  Vict  c  26,  ''An  Act  to  repeal  an  Act  of  the 
6  Geo.  4,  for  encouraging  the  capture  or  destruction  of  piratical 
ships  or  vessels,  and  to  m^e  other  provisions  in  lieu  thereof,"  juris- 
diction is  given  to  the  High  Court  of  Admiralty,  and  to  all  Vice- 
Admiralty  Courts,  including  those  within  the  territories  under  the 
government  of  the  East  India  Company,  to  take  cognizance  of  and 
actermine  whether  any  persons  who  may  have  been  attacked  as 
pirates  by  vessels  of  war  belonging  to  her  Majesty  or  the  East  India 
Company  were  or  were  not  pirates,  and  to  adjudge  what  was  the  total 
numoer  of  pirates  so  attacked,  the  number  captured,  and  what  were 
the  vessels  and  boats  engaged.  And  it  is  enacted,  that  all  ships, 
merchandise,  or  other  property  taken  possession  of  from  pirates  by  any 
ships  or  vessels  of  war,  or  armed  vessels  of  her  Majesty,  or  any  ships  or 
vessels  of  war  or  boats  of  the  East  India  Company,  and  their  officers  and 
*  crews,  may  be  proceeded  against  in  the  said  Courts,  and  shall  be  liable 

{Jc)  The  Carlotta,  F&sqael,  6  Rob.  64.  The  retaken. 
Eleonora  Catharina,  Kreagh,  4  Rob.  156.  U)  The  Acteon,  Mason,  1  Edw.  254. 

Fanny,  Lawton,  I  Dods.  443.    This  last  was  (m)  Sec  9. 

the  case  of  neutral  goods  shipped  in  an  \n)  Soc  10. 

armed  British  vessel,  which  was  taken  and 
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*  to  condemnation  as  droits  and  perquisites  of  her  Majesty ;  provided 
always,  that  if  any  part  of  snch  property  shall  be  proved  to  have  belonged 
to  and  to  have  been  taken  from  any  of  her  Majesty's  subjects,  or  irom 
the  subjects  of  any  foreign  power,  it  shall  be  adjudged  to  be  restored 
to  the  former  owners  tfcereof  on  payment,  in  lieu  of  salvage,  of  a  sum 
of  money  equal  to  on^-eighth  part  of  4e  value  thereof,  to  be  dis- 
tributed in  such  manner,  form  and  proportions  as  other  bounties  are 
distributable  nnder  her  Majesty's  proclamations,  or  as  the  Court  of 
Directors  of  the  East  India  Company,  or,  in  the  case  of  a  joint  capture 
by  her  Majesty's  ships  and  the  ships  of  the  East  India  Company,  as 
the  commissioners  executing  the  office  of  Lord  High  Admiral  shall 
direct  (o). 

Acts  of  piracy  constitute  men  pirates — an  independent  state  may 
be  guilty  of  piratical  acts,  and  of  course  rebels  and  insurgents 
*  against  the  government  of  tlieir  own  country  {p). 


g 


o)  Sec  6. 
)  The  MageUan  FInitee,  1  £.  &  M.88. 
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CHAPTER   II. 


OF  COLLISION. 


(.S#.)  1.  Of  the  CicU  and  Maritime  Latei  respecting  it. 

2.  Law  and  Practice  of  the  Court  of  Admiral  f  if .     Catues  of  CoUufion. 

3.  French  Begulationt, 

4.  Imw  of  England, 

•  The  master  is  bound  to  his  owners  for  the  exercise  of  reasonable 
skill  and  care  in  tlie  management  of  the  vessel,  and  he  and  they  are 
boimd  in  like  manner  to  every  one  who  is  affected  by  his  acts  within 
the  scope  of  his  employment  (a).  The  property  of  the  merchant  in 
particular  is  entrusted  to  his  care,  and  he  and  his  owners  must  answer 
for  its  damage  or  loss,  through  his  negligence  or  misconduct.  Mindful 
of  this  responsibility,  he  must,  during  the  whole  course  of  the  voyage, 
at  sea,  at  anchor,  and  in  port,  even  when  a  licensed  pilot  is  on 
board  (6),  be  vigilant  to  avoid  the  peril  of  collision  with  another 
vessel. 

This  misfortune  may  be  occasioned  by  circumstances  beyond  his 
contn>l,  as  by  the  violence  of  the  wind  and  the  sea;  it  may  bo 
accidental,  without  fault  on  either  side,  or  it  may  be  caused  by  the 
negligence,  ignorance,  or  unskilfulness  of  one  or  both  of  the  captains 

*  whose  vessels  come  uito  collision. 


(a)  A  wanton  trespaw  by  the  master  is 
not  an  act  within  the  scope  of  \m  employ- 
ment,  and  hid  owners  are  not  auBwerable  for 
it  Sec  the  Dniiil,  1  W.  Rob.  402.  It  has 
been  held  at  Nisi  Prius,  that  ownership  is 
primd  facie  evidence  (liable  of  course  to  be 
rebutted)  that  a  vessel  doing  damage  was 
nndcr  the  care  and  management  of  the 
owner's  servants. — Joyce  v.  Capel,  8  C.  &  P. 
370. 

•  (h)  The  Girolamo,  an  Austrian  vessel, 
left  the  London  Docks,  with  a  licensed  pilot 
on  board,  towed  by  a  steam  vessel.  After 
she  had  passed  Blackwall,  a  fog  came  on, 
during  which  she  ran  foul  of  the  Edward, 
a  British  convict  vessel  moored  below  Wool- 
wich, in  the  proper  berth  for  such  vessels. 

Sir  John  KicboU  said,  *'  Did  the  accident 
arise  from  the  neglect,  default^  incompetency, 
or  incapacity  (6  Geo.  4,  c.  125,  ss.  53,  54) 
of  the  pilot  ?  or  was  the  master  in  pari 
delicto  ?  It  occurred  from  the  vessel  going 
on  in  the  fog,  not  from  an  act  of  bad  steer- 
age, want  of  knowledge  of  shoals,  or  any 
incapacity  as  pilot,  but  from  proceeding  it 


all.  It  seems  to  bo  nearly  admitted,  that  if 
the  vessel  had  set  off  in  this  fog,  blame  would 
have  been  imputable  to  the  master ;  if  so, 
was  ho  not  blameable  in  going  on  in  the  fogP 
Had  he  not  a  right  to  resume  his  authority  ? 
Did  he  not  owe  it  to  his  owners,  and  to  the 
other  persons  whose  property  might  be 
damaged  by  a  collision,  to  insist  on  bringing 
the  v<*88el  up  ?  Was  not  the  master  in  duty 
bound  at  least  to  remonstrate  with  the  pilot, 
and  to  represent  the  danger  of  proceeding  P 
Yet  he  says  in  his  affidavit,  '  he  did  not  in 
the  least  interfere.'  In  this  aspect  the  case 
is,  as  far  as  I  am  aware,  new,  and  one  of  too 
much  difficulty  to  arrive  at  any  hasty  decision 
upon,  unless  there  be  no  other  i)oints  upon 
which  the  case  may  be  disposed  of." — 3 
Hagg.  Ad.  I{cp.  176.  See  also  the  IVotec- 
tor,  1  W.  Rob.  Rep.  45 ;  the  Diana,  1  W. 
Rob.  Rep.  131;  the  Massachusetts,  1  Wm. 
Rob.  371 ;  the  Ripon,  G  Notes  of  Cases,  2 15; 
Stuart  V.  Isemonger,  1  Wm.  Rob.  131,  P.  (\; 
the  Lochlibo,3  W.  Rob.  321 ;  and  the  judg- 
ment of  Dr.  Lushiugton  in  the  Duke  of 
Manchester,  10  Jur.  8C3. 
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*  By  the  law  of  most  of  the  maritime  states  (c),  differing  in  this 
particular  from  the  Roman  law,  which  leaves  each  party  to  bear  his 
own  loss,  the  cost  of  damage  residting  from  collision,  without  fault 
in  the  j)ersons  belonging  to  either  ship,  is  to  be  divided  equally 
between  them.  The  same  rule  obtains  when  both  vessels  are  to 
blame,  and  when  the  blame  cannot  be  detected. 

One  article  of  the  ordinance  of  Wishuy  (d)  seems  to  favour  the 
interpretation  of  this  rule  of  equal  division,  in  the  sense  of  a  pro 
rata  api^ortionment  of  the  expense  of  repairs  between  the  colliding 
vessels,  according  to  their  relative  value;  and  the  Hanseatic  ordi- 
nance provides,  that  the  damage  be  sustained  ^^  cequis  sortibus  juxta 
nrbitrium  virorum  bonorum  "  {e).  Valin,  adverting  to  the  doubt  thus 
created,  and  citing  the  laws  of  Oleron,  Kuricke  on  the  Hanseaiic 
ordinance,  VinnhiSy  and  Stypmann  as  authorities,  states  the  b^^ter 
opinion  to  be,  that  the  damage  should  be  borne  in  equal  portions — 
that  is,  each  paying  half  (/)•  This,  also,  in  its  terms  {g)y  and  acc(»xl- 
inff  to  ValirCs  construction  of  them,  is  the  provision  of  the  Pretkch 
ominance.  We  read,  on  the  other  hand,  in  jEmeri)fon(A^,  that  **if 
the  collbion  has  not  happened  fortuitously^  and  it  is  impossible  to 
learn  to  whose  fault  it  is  imputable,  then  each  vessel  shall  bear  a 
moiety  of  the  damage,"  thus  confining  the  rule  to  cases  of  inscrutable 
fault  By  the  Code  de  Commerce  (i),  it  is  expressly  limited  to 
doubtftil  cases,  the  loss  occasioned  by  collision  purely  fortuitous  being 
allowed  to  rest  where  it  has  happened  to  falL  **  If  it  be  proved/^ 
says  Pardeemsy  *^that  both  vessels  are  to  blame,  each  party  bears 
his  own  loss ;  but  if  it  be  impossible  to  say  whose  fault  hais  occa- 
sioned the  collision,  an  estimate  is  made  of  the  injury  dcxie  to  both 
the  colliding  vessels,  the  amount  of  which  is  to  be  borne  by  them  in 
equal  moieties,  and  not  proportionably  to  the  value  of  each  ship  and 
cargo  "  (n). 

2.  Our  Court  of  Admiralty,  before  which  misfortunes  of  this  kind 
are  frequently  the  subject  of  discussion,  adopts,  when  both  vessels 
are  in  fault,  the  rule  of  the  Maritime  Law ;  and  accordingly,  in  the 
*  case  of  the  Woodrop{1c)y  Lord  Stowell  lays  it  down,  that  there 


(c)  See  ante,  pt.  4,  ch.  10,  8. 10,  and  the 
authorities  there  cited  by  the  author ;  but 
BOO  Commentaries  on  the  Law  of  Scotland, 
by  Bell,  vol.  1,  p.  582,  and  Coura  de  Droit 
Commercial  Maritime,  by  Boulay  Paty,  tit. 
Do  I'Abordage,  vol.  4,  p.  492.  Both  these 
learned  authors  appear  to  think,  that  in 
cases  of  pure  accident,  the  rule  of  the 
maritime  law  and  of  the  dvil  law  is  the  same. 

(d)  The  67th. 

(e)  Jus.  Marit.  Hanseat.  tit.  10,  art.  1, 
-on  which  Kuricke,  ad.   Diet.  tit.  p.  220 

(Edition  Heinecdi,  p.  801),  observes, "  Neque 
enim  dum  in  casu  hoc,  pro  medift  parte 
quisque  oontribuere  tenetur  ullum  inde  com- 
modum  resultare  potest."  The  same  rule  is 
followed  in  the  Danish,  Swedish,  Prussian, 
Lubeck,  and  Hamburgh  laws.  By  the  Nor- 
wegian code,  when  one  vessel,  without  neces- 
sity, strikes  against  another,  it  is  liable  to 


fines,  which  vary  in  amount  aocoi^Ung  to 
the  nature  and  locality  of  the  ii^nry  done  to 
the  suffering  vessel.  See  Pardessus,  Cbllec- 
tion  de  Lois  Maritimes. 

,  Valin,  liv.  3,  tit.  7,  Des  AvariM. 
j)  Art.  10,  11,  Des  Avaries. 

Ch)  Traits  des  Assurances,  c  12,  s.  4. 

rO  Art.  407. 

(ft)  Cours  de  Droit  Commercial,  de 
I'Abordage,  pL  652.  Boulay  Paty,  vol  4^ 
p.  495. 

(k)  2  Dods.  83.  See  also  the  Shannon, 
1  W.  Rob.  463;  the  Ebenezer,  2  W.  Rob. 
206;  the  Itinerant,  2  W.  Rob.  236;  tlie 
Thomley,  7  Jur.  ^9;  the  Immaganda,  8 
M.  R.  pi.  75.  An  inevitable  accident  is  one 
which  could  not  possibly  be  prevented  by  the 
exorcise  of  ordinary  care,  caution,  or  mari- 
time skill.  See  the  judgment  of  Dr.  Lush* 
ington  in  the  Virgil,  2  W.  Rob.  206. 
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*  are  fonr  possibilities  under  which  collision  may  occur.  '*  In  the  first 
place,  it  may  happen  without  blame  being  imputable  to  either  party, 
as  where  tne  loss  is  occasioned  by  a  storm  or  any  other  vis  major. 
In  that  case  the  misfortune  must  be  borne  by  the  party  on  whom  it 
happens  to  light;  the  other  not  being  responsible  to  him  in  any 
degree.  Secondly,  a  misfortune  of  this  kind  may  arise,  where  botn 
parties  are  to  blame,  where  there  has  been  want  of  due  diligence  or 
of  skill  on  both  sides ;  in  such  a  case,  the  rule  of  law  is,  that  the  loss 
must  be  apportioned  between  them,  as  having  been  occasioned  by  the 
iault  of  both  of  them.  Thirdly,  it  may  happen  by  the  misconduct 
of  the  suffering  party  only ;  and  then  the  rule  is,  that  the  sufferer 
must  bear  his  own  burthen.  Lastly,  it  may  have  been  the  fault 
of  the  ship  which  ran  the  other  down,  and  in  this  case  the  innocent 
party  would  be  entitled  to  an  entire  compensation  from  the  other.'' 
This  rule  of  equal  division,  where  both  vessels  are  to  blame,  has 
been  solemnly  recognized  by  the  House  of  Lords,  in  a  case  decided 
there  on  appeal  from  the  judgment  of  the  Court  of  Session  in  Scot' 
land{l).  In  that  case  the  ship  Wells  had  been  endeavouring  to 
make  her  way  into  the  Firth  of  Forthy  and  had  come  to  an  anchor,  in 
consequence  of  the  state  of  the  weather,  in  what  is  termed  the  Fair' 
way,  wat  is,  in  that  part  of  the  Firth  which  is  constantly  navigated 
by  vessels,  at  some  distance  from  the  island  of  Inehkeith.  During  a 
very  blowing  night,  whilst  she  was  in  this  position,  the  ship  Sprightly 
came  suddenly  upon  her,  and  the  WelU  was  run  down,  and,  with  her 
cara;o,  totally  lost 

A  proceeding  was  instituted  before  the  Judge  Admiral  by  the 
owners  of  the  ship  Wells  against  the  owners  of  the  ship  Sprightly, 
and  interlocutors  were  pronounced  by  him,  the  result  or  which  was, 
to  make  the  owners  of  the  ship  Sprightly  liable  to  the  full  extent  of 
the  damage  of  the  Wells  and  of  ner  cargo,  subject  to  the  limitatimi 
of  the  Act  of  Parliament  as  to  the  amount  of  the  value  of  the  ship 
occasioning  the  loss,  and  her  freight;  the  Judge  Admiral  being  of 
opinion,  that  the  fault  rested  entirely  with  the  SprightUi.  The  cause 
was  removed  to  the  Court  of  Session,  which  referred  the  evidence  to 
the  Port  Admiral  at  Letih,  who  reported,  that  although  fault  was 
imputable  to  both  vessels,  he  thought  the  greater  blame  rested  on  the 
ship  Sprightly.  In  consequence  of  this  report,  the  Court  of  Session, 
deferring  to  the  authority  of  the  English  Court  of  Admiralty  in  the 
case  above  cited,  altered  the  decision  of  the  Judge  Admiral ;  and  the 
question  came  before  the  House  of  Lords,  on  appeal  from  the  jud^ 
ment  of  the  Court  of  Session.  Lord  Grifford,  in  his  address  to  the 
House  of  Lords,  stated,  that  he  had  been  furnished  by  Lord  Stowell 
with  a  note  of  a  case  in  which  he  was  counsel,  and  of  which  the 
judgment  entered  up  in  the  Court  of  Admiralty  had  been  found.     It 

*  was  the  case  of  the  Petersjield  v.  ITie  Judith  Randolphy  decided  by 

(/)  Hay  v..  Le  Neve,  2  Shaw's  Scotch  tiomnent,  in  the  sense  of  equal  division  of 

Appeal  Cases,  p.  895.    The  learned  author  the  loss.    It  seems  clear,  from  the  address 

or  the   articles  on  mercantile  law    (Law  of  Lord  Gifford  in  the  case  dted,  that  not 

Maga^dne)  questions  the  existence,  in  the  only  he,  bat  Lord  Stowell  also  to  under- 

Court  of  Admiralty,  of  the  rule  cf  appor-  stood  it. 
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*SirJame»3famott,inl789.  It  was  as  follows :  "  For  further  informa- 
tion and  sentence.  Captain  Hector  Hose  and  Captain  Henry  Hinds 
Petty ^  two  of  the  elder  brethren  of  the  Trinity  House,  aeain  attended 
as  assessors  to  the  Judge  in  this  cause ;  and  the  Judge  naving  heard 
the  proofs  read,  and  aavocates  and  proctors  on  both  sides,  and  like- 
wise the  opinion  of  the  said  Trinity  brethren,  pronounced  that  both 
ships  were  in  fault,  and  that  the  Judith  Bandotvh  was  most  in  fault ; 
and  decreed  that  ^e  whole  dama^  sustained  oy  the  owners  of  the 
ship  Petersjield  and  her  cargo,  whidi  was  sunk  and  lost,  as  well  as  the 
damages  and  expenses  given  against  the  ship  Petera/ield,  and  the 
costs  of  suit  here,  on  both  sides,  be  borne  equally  by  the  parties  in 
this  suit"  ^*  I-  apprehend,  therefore,"  added  Lord  G^ord,  **  that 
what  is  laid  down  in  the  case  of  the  Woodrop  is  established  to 
be  the  law  of  the  Court  of  Admiralty.  I  have  no  difficulty  in  recom- 
mending to  your  lordships  to  apply  to  this  case  the  judgment  of 
Sir  James  Marriott,  in  the  case  of  the  Judith  Randolph.  If  your 
lordships  were  to  take  any  other  rule,  one  cannot  concave  any  mode 
of  properly  ^portioning  the  loss  which  the  Court  of  Session  have 
found  to  nave  occurred.  It  might  be  extremely  difficult  to  regulate 
the  quantity  of  n^lect  on  the  one  side  and  the  other,  and  to  appor- 
tion the  damages  by  any  other  rule.  On  reviewing  the  evidence  in 
this  case,  I  was  strongly  impressed  with  the  negligence  on  the  part 
of  the  WeUs  in  not  showing  a  light,  as  Sir  John  Beresford  (the  Port 
Admiral)  says  she  ought  to  have  done,  when  she  saw  the  Sprightly 
coming  down  upon  her ;  at  the^  same  time,  I  have  no  difficulty  in 
saying  there  was  great  negligence  on  the  part  of  the  Sprightly  in  not 
having  the  look-out  she  ought  to  have  had,  considering  the  place  in 
which  she  was." 

The  House  determined  ^^  that  both  ships  were  in  fault,  and  that  the 
whole  damage  sustained  by  the  ship  Wells  and  her  cargo  should  be 
borne  equally  by  the  parties." 

Lord  Denman,  in  tne  case  of  De  Vaua  v.  Salvador  (m),  adverting 
to  the  occasional  hardship  of  this  principle  of  apportionment,  says, 
^^  it  grows  out  of  an  arbitrary  provision  m  the  law  of  nations  from 
views  of  general  expediency,  not  as  dictated  by  natural  justice, 
nor  possibly  quite  consistent  with  it"  Chancellor  Kent{n)  also,  in 
his  Commentaries,  speaks,  af);er  Cleirac  (o),  of  the  rule  as  judidmn 
rusticorum.  But  there  are  other  principles  of  maritime  law  which 
could  scarcely  bear  to  be  tried  by  this  standard  of  natural  justice — 
*  the  maxim,  for  instance,  which  makes  wages  the  offspring  of  freight, 


(m)  4  Adol.  &,  GUIs,  420.  Emerigon,  also, 
in  JUS  commentary  upon  this  constraction  of 
the  article  of  the  lYench  Ordinance  says, 
«  De  li  il  pent  tr^  fort  arriver  que  Tentiere 
valeur  d'mi  des  navires  soit  absorh^  par  la 
demi  dn  dommage,  tan^qoe  I'autre  navire 
beanooop  plus  important  sopportera  avee 
aisanoe  la  demi  restante."  —  Traits  des 
AMurances,  chap.  12,  sec  12. 

(n\  Plage  223 ;  EcUnburgh  edition. 

(6)  Les  juriBConsultos  nommcut  ot  qwdi- 


fient  cette  decision  par  moitie,  judicium 
rusticorum,  EUo  sc  pratique  ordinairement 
par  Ics  arbitres,  arbilaratenrs  et  amiablet 
oompositeun  lors  et  quand  Tint^enr  des 
parties,  on  le  motif  de  la  question  n'est  pas  ^ 
decouvert  et  oonnu,  on  bien  qnand  il  j'a  de 
la  conlpe  de  part  et  d'aotre.  Tel  fnt  le  joge- 
ment  r^oonnu  tout  jondic  da  sage  Roy  Stlo- 
mon  qa'il  donna  snr  la  question  d'entredcoz 
meres,  1,  8,  R^.  c.  6.  —  Cleirac,  Us  ct 
Coutumes  de  bi  Mer,  p.  56.  Rouen  edit  1671. 
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♦  and  the  denial  to  them  of  protection  by  inetirance  (p).  The  rul^, 
as  we  have  seen,  was  established  and  maintained  against  one,  pos- 
sibly more  eqnitable  in  its  theory,  bat  practically  more  difficult  of 
just  application,  on  grounds  of  policy.  Collision  in  the  open  sea 
is  comparatively  rare,  and  often  accidental,  but  in  roads  and  in 
confinea  navigations  it  is  a  misfortune  of  frequent  and  seldom  of 
blameless  occurrence.  ^'  No  bett^  means,"  says  Valine  adopting  the 
reasoning  of  the  Jugemtns  dOleron(q)^  ^ot  making  the  masters 
of  small  vessels,  which  axe  liable  to  be  injured  by  the  slightest 
shock,  attentive  to  avoid  collision,  than  to  keep  the  fear  of  paying 
for  half  the  damage  omstantly  before  their  eyes.  And  if  it  be  said 
that  it  would  have  been  a  shorter  and  more  simple  mode  of  adjust- 
ment to  let  each  party  bear  the  loss  he  had  sustiuned,  as  arising 
from  casus  fortaitusy  tne  answer  is,  that  then  the  masters  of  large 
vessels  would  have  made  light  of  collision  with  those  of  smaller 
burthen.  Upon  the  whole,  therefore,  ik>  rule  is  so  just  as  that  of  equal 
partition  "  (rj. 

If  the  master  or  owner  of  one  of  the  colliding  vessels  be  unwilling 
to  bear  his  own  loss,  and  wish  to  fix  it  upon  t£e  other,  he  may  sew 
his  remedy  in  the  Court  of  Admiralty  or  the  Courts  of  Conmion 
Law  («)•  In  both,  if  he  can  prove  that  the  master  of  die  defendant's 
vessel  was  alone  in  fault,  and  that  no  want  of  ordinary  skill  or  caution 
on  his  own  part  contributed  to  the  misfortune,  he  will  be  entitled  to 
recover  a  full  compensaticm. 

A  cause  of  collision  is  a  suit  in  rem  in  the  Instance  Court  of  Admi- 
ralty, comm^icing  with  the  arrest  of  the  ship  to  the  mismanagement 
of  which  the  mi&rtune  is  imputed,  to  recover  a  summary  reparation 
for  the  injunr  alkmd  to  have  been  sustained.  The  eviaence  is 
taken  by  written  £positi(ms,  and  the  Judge  determines,  on  consi- 
deration  of  all  the  facts  of  the  case,  the  complainant's  right  to  amends, 

*  and  the  ]^rinciple  of  their  computation  (t).    In  this  ne  is  usually 


v4« 


(p)  "The  mariner/'  iays  Lord  Stoweil, 
goes  to  seft  upon  the  single  secoritj  of  t&e 
fMs^  Freurht  »  the  mother,  aad  the 
only  mother,  of  wages.  If  that  goes,  erery- 
thing  goes.  He  has  no  stepfather,  if  I  may 
say  BO,  in  the  character  of  mstirer  to  snpply 
t^  loBS."->-The  JnHana,  2  Dods.  Ad.  Bep. 
510;  hut  see  DOW  17  &  18  \lGt.  c.  104^ 
s.  183. 

{q)  Jje  dommage  do  coup  doit  ^tre  pris^ 
et  puty  moiti^  par  raoiti^des  deaz  ndbet 
les  Tins  qui  sont  dedans,  et  parter  anssi  le 
dommageentre  les  marchandises;  et  le  maitre 
de  la  n^  qui  a  choqn^  et  fVapp^  I'antre  est 
tenn  ik  inrer  snr  fee  SS.  Evangiles,  lay  et 
ses  marimers  qnlls  ne  choquerent  point  de 
leur  gri  et  yolont^.  Et  la  raison  ponrqaoy 
ce  jngement  fbt  fiut.  Pr^i^rement  est 
qn'nne  vieiUe  nef  ne  se  raette  p(nnt  volontiers 
k  la  voye  d'tme  meillenre  si  avant  qu'elle  en- 
dommage  on  puisse  gr^er  autre  nef.  Mais 
qnand  elle  s^ait  bien  qa'elle  y  doit  parter 
josques  k  la  moiti^  elle  se  rctirera  volontitrs 


hors  de  bi  voye. — Jngemens  d'Oleron. 

(r)  In  Holland,  the  rale  is  followed, 
"propter  bomm  pahUcmn  et  onlpsB  pro- 
handsB  difficoltatem/'—Neostadii,  Deds.49. 

(«)  A  verdict  in  a  Court  of  Common  Law 
is  not  a  bar  to  proceedings  in  the  Court  of 
Adnnialty,  in  respect  to  the  same  ooUision. — 
The  Anne  and  Mary,  2  Wm.  Rob.  190. 
And  see  General  Steam  Navigition  Com- 
pany V,  Gvdllon,  11  M.  ft  W.  877,  as  to  the 
efiect  of  a  decision  by  a  foreign  Court 

(i)  In  estimating  the  damage,  the  loss  of 
the  Wefit  of  an  agreement  by  reason  of  the 
collinon  may  be  teken  into  account. — ^The 
Matchless,  10  Jur.  1017.  The  Bet^,  Caincs, 
2  Haffg.  2a  The  Yorkshireman,  md,  80. 
But  oaims  for  dunage  done  to  the  c&rffo  of 
a  ship  run  on  shore  after  a  collision,  and  for 
loss  <n  the  ship's  employment,  in  the  nature 
of  demurrage,  have  been  refosod.—The 
Bolides,  8  Hagg.  867.  The  Columbus,  3  W. 
Rob.  158. 
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*  assisted  by  two  of  the  masters  or  elder  brethren  of  the  Trinity  House, 
who^  haying  heard  the  evidence  read,  and  the  Judge's  direction  oo 
the  law,  give  their  opinion,  as  a  matter  of  professional  skill,  which 
of  the  two  vessels  was  to  blame,  and  that  opinion  is  almost  always 
adopted  by  the  Court 

By  this  process,  certain  rules  of  the  sea,  if  not  positively  established^ 
influence  and  obtain  in  that  Court ;  and  each  cause  is  determined  on 

Srinciples,  not  always  consonant  to  those  which  would  regulate  its 
ecision  at  common  law ;  but  on  the  whole,  perhaps,  as  conducive  to 
the  real  justice  of  the  case,  and  as  satisfactory  to  the  litigant  parties. 
Thus,  in  the  case  of  the  Woodropy  above  cited.  Lord  Stowell  told  the 
Trinily  Masters,  ''  that  the  law  imposed  upon  the  vessel  having  the 
wind  Tree  the  obligation  of  taking  proper  measures  to  get  out  of  the 
way  of  a  vessel  close-hauled  (u\  and  of  showing  that  it  nad  done  so ; 
if  not,  the  owners  were  responsiole  for  the  loss  that  had  ensued.  If  they 
thought  proper  precautions  were  taken  by  the  persons  on  board  the 
Woodropy  then  it  would  be  necessary  to  inquire  whether  those  measures 
were  counteracted  and  defeated  by  improper  measures  taken  by  those 
on  board  the  other  ship."  A^n,  in  a  suit  against  the  Shannon,  a 
steam  vessel,  for  dama^  done  tyy  her  to  a  sailing  vessel,  the  British 
Uniouy  it  was  urged,  that  the  J^annon  being  on  the  starboard  tack, 
was  right  in  holmn^  her  course,  and  that  the  British  Union,  which 
was  on  the  larboara  tack,  ought  to  have  borne  up(^);  but  the 
Trinity  Masters  observed,  "that  the  state  of  the  wmd  was  of  no 
great  importance,  as  the  Shdnnon  not  receiving  her  impetus  from 
sails,  but  &om  steam,  should  have  been  under  command ;  that  steam 
boats,  firom  their  greater  power,  should  always  give  way(y);  that 
they  were  satisfiea  the  Shannon  had  seen  the  British  Union,  and 
that  the  Shannon  was  to  blame ;  and  the  Court  decreed  accordingly." 
In  one  case,  the  Trinity  Masters  having  stated  their  opinion  to  be, 
that  the  mismanagement  of  a  vessel  totally  lost  by  a  collision  was  the 
blameable  cause  of  the  misfortune,  but  that  blame  was  also  imputable 
to  the  master  of  the  other  vessel  for  not  endeavouring  to  render 
assistance  after  it  had  occurred,  the  Judge  decreed  that  we  owner  of 
that  other  vessel  was  not  liable  for  the  loss,  but  condemned  him  in  the 
costs  of  the  suit(^). 

An  order  (a)  promulgated  by  the  Trinity  House  Corporation  on  the 
30th  of  October,  1840,  provides  as  follows :  "  Whereas  the  recognized 
rule  for  sailing  vessels  is,  that  those  having  the  wind  fair  shafi  give 

*  way  to  those  on  a  wind ;  that  when  both  are  going  by  the  wmd, 


(u)  See  the  case  of  the  Baron  Holberg, 
8  Uagg.  Ad.  Rep.  244;  and  Handynde  v, 
Wilson,  8  Car.  &  Pay.  628.  Jameson  v. 
Drinkald,  12Mooi^  148. 

(sb)  See  alflo  the  Jni^ter,  8  Hagg.  820,  in 
wMdi  the  same  role  la  laid  down. 

(y)  The  Shannon,  2  Ha^.  Id.  R^.  178. 
A  steamer  which,  going  m  a  fog  with  un- 
abated  speed,  in  a  tock  flreqaented  by 
ooosters,  did  not,  when  hailed,  order  her 
engines  to  be  stopped,  was  held  liable,  a 


odHiioii  having  ensued,  to  the  amount  of  the 
damaffe  and  costs.  —  PerUi^  8  Hagg,  414 
See  i£o  the  Rose,  2  Wm.  Rob.  1. 

(e)  The  Celt,  8  Hagg.  821. 

(a)  •The  Duke  of  Sussex,  1 W.  Rob.  274; 
and  see  the  General  StcHun  Navigation 
Companyjy.  Tonkin,  4  Hoore,  P.  C.  C.  814^ 
and  the  Hope,  1  W.  Rob.  157,  in  which  it 
was  held,  tnat  the  rules  were  not  to  be 
pertinaciously  adhered  to  when  collision 
would  be  prevented  by  a  difo^ent  course. 
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*  tbe  vessel  on  the  starboard  tack  shall  keep  her  wind^  and  the  one 
on  the  larboard  tack  bear  np,  thereby  passing  each  other  on  the 
larboard  hand ;  that  when  botn  vessels  have  the  wind  lar^  or  abeam 
and  meet,  thej  shall  pass  each  other  in  the  same  way  on  me  larboard 
hand,  to  effect  which  two  last-moitioned  objects  the  helm  most  be 
pnt  to  port;  and  as  steam  vessels  may  be  considered  in  the  light  of 
vessels  navigating  with  a  fair  wind,  and  should  give  way  to  sailing 
vessels  on  a  wind  on  either  tack,  it  becomes  only  necessary  to  provide 
a  role  for  their  observance  when  meeting  other  steamers  or  sailing 
vessels  going  large. 

*^  When  steam  vessels  on  different  courses  mnst  unavoidably  or 
necessarily  cross  so  near  that  by  continuing  their  respective  courses 
there  would  be  a  risk  of  coming  in  collision,  each  vessel  shall  put  her 
helm  to  port  so  as  always  to  pass  on  the  larb(^urd  side  of  each  other"  (b). 

*  In  a  case  of  collision  (c)  between  the  steamer  Menai  and  the 
schooner  Friends,  it  was  stated  on  behalf  of  the  Menai  that  she  was 
coming  up  the  river,  and  was  on  the  KefvtUh  shore,  distant  about  one- 
third  of  the  whole  breadth  of  the  reach,  the  night  being  dark,  the 
tide  ebbing,  and  the  wind  blowing  strong  firom  the  west ;  that  she 
observed  a  vessel  coming  down  the  river  just  open  over  the  starboard 
bow  ;  that  as  soon  as  the  vessel  was  reported,  the  nelm  of  the  Menai  was 
put  to  starboard,  in  the  full  belief  that  the  schooner  would  keep  down 
the  mid-channel  in  order  to  go  down  with  the  strength  of  the  tide. 

"  PrimA  facie!*  said  Dr.  Luahingtony  addressing  the  Trinity  Masters, 
**  and  unless  some  exception  is  to  be  engraft  on  these  rules,  the  rule 
applies,  and  then  it  follows  that  the  menai  was  to  blame  for  putting 
her  helm  to  starboard,  and  the  Friends  acted  right" 

The  Trinity  Masters  stated  their  opinion  to  be,  that  the  steamer 
Menai  was  to  blame,  and  that  the  schooner  Friends  had  conducted 
herself  properly;  and  the  learned  Judge  dismissed  the  clum  of  the 
former  vessel,  and  condemned  her  in  costs. 

These  cases  will  suffice  to  illustrate  the  manner  in  which  the  rules 
of  the  sea  are  recognized  and  applied  in  the  Court  of  Admiralty  (dy 

When  in  a  case  of  collision  a  vessel  is  held  to  blame,  the  amount 
of  damage  sustained  is  referred  to  the  registrar,  whose  appraisement 
is  seldom  disturbed ;  it  may,  however,  be  referred  back  to  him  for 
reconsideration  («). 

Although  not  a  law  per  se,  this  order  of  the  Trinity  House  C3or- 
poration  was  considerea  by  the  Court  of  Admiralty  as  a  rule  to  be 

*  observed,  and  of  binding  authority  upon  the  owners  of  steam  vessels 


(h)  Thi»  rule  is  only  appUcable  when  the 
yesMls,  by  oonthimng  their  respectiye  ooones, 
are  m  duiger  of  ooming  into  ooUiuon,  and 
when,  by  putting  th^r  helms  to  port,  the 
collinon  may  be  avoided;  and  if  either 
yessel  by  unaldlM  management  be  so  near 
the  diore  that  by  portins^  her  hehn  there 
would  be  danger  of  oc^ision,  the  yeaiel  on 
bar  right  ooorae  would,  in  spite  of  the  rule, 
be  justified  in  putting  her  helm  to  star- 
board.—The  QeneralSteam  Navigation  Com- 


r^: 


App.«  Tonkin,  Respondent,  4  Moore, 
861. 

(o)  The  Friends,  1  Wm.  Bob.  47a  The 
Gazelle,  1  Wm.  Bob.  401. 

(d)  See  also  the  Catherine  of  Dover,  2 
Hagg.  Ad.  Bep.  146 ;  the  logo,  2  Hags. 
Ad.  Bep.  856;  the  Thames,  5  Bob.  AcL 
Bep.  845;  the  Shannon,  2  Haeg.  Ad.  Bep. 
178;  the  Dundee,  1  Hagg.  Ad.  Bep.  109; 
the  Shannon  and  the  Placidia,  7  Jurist,  880. 

(e)  The  Matchless,  10  Jurist,  1017. 


526 


Of  CoUiiion. 


[baj»  tl 


*  to  this  extent,  at  least,  that  hi  canaes  of  damage,  masters  not  com- 
plying with  it  were  deemed  gmltj  of  unfleainantike  amdoct,  ai»l  the 
owners  held  responsible  for  the  consequences  of  their  disobedience  (ee). 
But  in  the  Courts  of  Common  Law  the  ofaservance  of  the  rule  was  at 
best  a  duty  of  imperfect  obligation,  and  considerations  of  usage  and 
of  convenience  like  to  those  suggested  in  the  case  of  the  Friendi 
were  sometimes  successfully  urgeoto  excuse  a  departure  from  it 

For  remedy  of  this  uncertamly,  it  is  now,  by  the  17  &  18  Vict 
c  104,  enacted,  that  whenever  any  ship,  whether  a  steam  or  sailing 
ship,  proceeding  in  one  direction  meets  another  ship,  whether  a  steam 
or  sailing  ship,  proceeding  in  anollBBr  direction,  so  that  if  both  ships 
were  to  ccmtinue  their  respective  courses  they  would  pass  so  near  as  to 
involve  any  risk  of  a  collision — ^the  helms  of  both  ships  shall  be  put  to 
port  (f)  so  as  to  pass  on  the  portside  of  each  other;  and  that  this  rule 
shall  be  obeyed  by  all  steam  ships  and  by  all  sailing  ships,  whether  on 
the  port  or  starboard  tack,  and  whether  close-hauled  or  not,  unless  the 
circumstances  of  the  case  are  such  as  to  render  a  departure  &om  the 
rule  necessary  in  order  to  avoid  immediate  danger,  and  subject  also  to 
the  proviso  that  due  regard  shall  be  had  to  the  dmgers  of  navigation^ 
and  as  regards  sailing  wips  on  the  starboard  tack  close-hauled^  to  the 
keeping  such  ships  xmder  command  (^);  and  every  steam  ship^  when 
navigating  any  narrow  channel,  idiall,  whenever  it  is  safe  ana  |»*acti- 
cable,  keep  to  that  side  of  the  fair-wav  or  mid-channel  which  lies  on 
the  starboard  side  of  such  steam  ship  (h). 

The  commissioners  for  exercising  the  ofBce  of  Lord  High  Admiral 
are  also  empowered  to  make,  from  time  to  time,  such  reflations 
respecting  the  exhibition  of  lights  and  the  use  of  fo^  signals  hj  ^leam 
vessels,  and  other  vessels,  as  they  shall  think  fit,  and  to  revoke,  alter, 
and  vary  them  from  time  to  time ;  and  they  are  required  to  publish 
such  regulations  in  the  London  Gazette,  the  production  of  which  shall 
be  sufficient  evidence  of  them,  and  to  famish  a  copy  thereof  to  any 
owner  or  master  of  a  vessel  who  applies  for  the  same  (i). 

It  is  enacted,  that  the  owners,  master,  or  other  person  having  the 
charge  of  vessels,  shall  exhibit  such  lights,  and  use  such  fog  simials, 
as  by  such  regulations  of  the  Admiralty  shall  be  required,  imder  a 
penaJly,  not  exceeding  202L,  upon  the  master  or  the  owner,  if  it  appear 
he  was  in  fault,  for  each  infringement  of  the  regulation  {k). 

And  if  in  any  case  of  collision  it  appear  that  sucn  collision  was 

*  occasioned  by  the  non-observance  of  the  foregoiog  rules  with  respect 


(ee)  Tho  Duke  of  Sussex,  1  W.  Bob. 
274. 

(f)  Sec.  296.  The  question  for  tlio  jury 
U,  "  was  there  danger  ?"  Steam  Nayigation 
Company  v.  Mann,  21  L.  T.  87  C.  P. 

(a)  Sec.  296. 

(X)  Sec.  297. 

(t)  Sees.  298,  299.  This  pow^  was 
exercised  by  the  commissionerB  of  the  Ad- 
miralty on  the  1st  of  May,  1852.  By  an 
order  of  that  date,  and  whicn  came  into  force 
on  the  1st  of  August,  1852,  regulations  were 
made  for  the   carrying  of  lights  both  by 


steam  vessels  and  by  saiUng  yessels,  with 
diagrams  illustrating  their  working  and 
effect ;  the  order  will  be  found  in  the  Appen- 
dix. An  Admiralty  order,  containing  similar 
regulations  as  to  the  exhibiting  of  ligfati 
by  Queen's  ships,  was  issued  on  the  12th 
of  June,  1852. 

(k)  17  &  18  Vict  c.  lOi,  s.  295.  But 
the  neglect  of  the  master  to  exhibit  a  lifht 
whereby  damage  was  caused  to  another 
ship,  wdl  not  support  an  action  asainst  his 
owners. — General  Steam  Navigawm  Com- 
pany f>.  Morrison^  21  L.  T.  76. 
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*  to  the  passing  of  Bteam  and  sailing  vessels,  <»*  as  to  steamships  keeping 
on  that  side  of  a  narrow  channel  which  lies  on  the  starboard  side,  or  ot 
the  Admiralty  rules  for  the  exhibition  of  lights  and  use  of  fog  signals, 
the  owner  of  the  vessel  by  which  such  rule  shall  have  been  infringed^ 
shall  not  be  entitled  to  recover  any  recompence  for  any  damage  sus- 
tained by  such  vessel  in  such  collision  (/),  unless  it  appear  to  the  Court 
before  which  the  cause  is  tried  that  the  circumstances  of  the  case  were 
such  as  to  justify,  a  departure  from  the  rule  (m) ;  and  in  case  any 
damage  to  person  or  property  be  sustained  in  consequence  of  the  non- 
observance  of  the  said  nues,  the  same  shall  be  deemed,  in  the  absence 
of  proof  to  the  contrary,  to  have  been  occasioned  by  the  vrilful  defndt 
of  the  master,  or  person  in  charge  of  the  deck  of  such  ship  at  the 
time,  unless  it  is  shown  to  the  satisfaction  of  the  Court  that  tl^  drcum- 
stances  of  the  case  made  a  departure  from  the  rule  necessary. 

Where  a  steam  vessel,  proceeding  at  her  full  speed,  ran  down  a 
sailing  vessel,  her  owners  were  held  to  be  responsible  for  the  damage, 
not  having  kept  the  good  look-out  required  in  such  circumstances,  and 
the  sailing  vessel  having  exhibited  a  light  as  soon  as  there  was  reason 
to  believe  it  was  required.  And  in  this  case,  the  law  relating  to  the 
exhibition  of  lights  by  sailing  vessels  was  stated  to  be  as  follows: — 
Under  common  circumstances  they  need  not  show  a  light;  but  when 
there  is  a  risk  of  a  collision,  as  it  is  the  duty  of  a  steamer  to  steer 
clear  of  a  sailing  vessel,  it  is  reasonable  that  the  latter  should  give 
notice  of  her  position  (n). 

'  3.  In  France^  usage  has  established  certain  rules,  which  seem  to 
have  been  adopted  by  the  law  as  means  of  determining,  in  the 
absence  of  positive  proof,  whether  collision  be  fortuitous,  or  imputable 
to  the  master  of  either  vessel.  Thus,  when  two  ships  are  about  to 
enter  the  same  port,  the  farthest  off  shall  wait  until  the  other  has 
got  in ;  and  in  case  of  collision,  the  one  that  arrived  last  shall  answer 
for  the  damage,  unless  her  master  prove  that  he  was  not  in  fault.  If 
two  vessels  meet^  the  smaller  shall  give  way.  A  vessel  going  out  of 
harbour  shall  make  way  for  one  coming  in.  When  a  collision  takes 
place  between  two  vessels,  both  leaving  a  port,  the  one  that  went 
out  last  sliall  be  deemed  to  have  run  against  the' other.  The  pre- 
sumption is  against  the  ship  which  sails  during  the  night,  &c  (o). 
^  Some  of  these  rules   seem  reasonable  in   themselves,  and,  where 


(Q  Bat  see  Morrison  v.  General  Steam 
Navigation  Company,  8  Exch.  733;  and  the 
Panther,  1  E.  &  A.  31. 

(m)  In  the  case  of  Dowell  v.  the  General 
Steam  Navigation  Company,  3  W.  B.,  Q.  B. 
492,  the  jury  having  founa  that  there  was 
fault  on  the  part  of  the 'plaintiff  in  not 
having  continued  far  a  tufficient  time  the 
light  required  hy  the  Admiralty  regulations, 
made  under  the  14  &  15  Vict.  c.  79,  it  was 
held,  that  he  was  not  entitled  to  recover, 
and  that  this  defence  could  be  taken  advan- 
tage of  under  a  plea  of  not  guilty.  The 
statute  is  imperative,  and  the  regulations 
must  be  literdly  complied  with  at  the  peril 
of  the  party.     A  light  at  the  mast-head 


means  at  the  very  top  of  the  standing  mast ;  a 
light  in  the  larboard  mizen  rigging  is  not  a 
compliance  with  them.  The  Telegraph,  8 
Moore,  P.  C.  167,  and  see  the  Aliwal,  1  £. 
&  A.  96,  in  which  neither  of  two  sailing 
vessels  having  observed  the  Admiralty  regu- 
lations as  to  lights,  and  neither  having 
E leaded  that  the  collision  was  occasioned 
y  such  non-observance  on  the  jmrt  of  the 
other,  the  Court  nevertheless  held  that 
neither  was  entitled  to  recover. 

(n)  Wilkins   v.  Chapman,  4  Eccl.  &  M. 

585. 

(o)  Emerigon,  Traits  des  Assurances,  c.l2, 
8.  4,  Pardessus,  Cours  de  Droit  Commer- 
cial, tom.  8,  p.  90. 
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*  established  and  generally  known^  they  may  all  be  found  usefal  in 
preventing  the  evu  a^dnst  which  they  are  intended  to  guard. 

4.  By  the  law  of  England^  if  both  vessels  are  to  blame^  each  party 
bears  his  own  loss.  If  one  party  can  prove  that  the  misfortune  was 
caused  by  the  negligence  or  want  of  skill  of  the  other,  and  that  he — 
though  not  wholRr  free  from  negligence— could  not  have  avoided  it 
by  the  exercise  of  ordinary  care,  he  will  be  entitled,  in  an  action  <m 
the  case,  to  recover  compensation  for  the  wrong,  and  for  the  loss 
direct  and  consequential  which  may  have  resulted  from  it(jE>).  The 
established  rules  of  nautical  practice,  as  explained  by  professional 
men;  the  usages  and  regulations  of  particular  ports  and  rivers;  the 
state  of  the  wmd,  the  tide,  and  the  light ;  the  degree  of  vigilance  of 
the  masters  and  crews ;  and  all  other  circumstances  bearing  upon  the 
conduct  and  management  of  both  vessels,  will  be  considered  in  deter- 
mining this  question.  But  of  the  sea,  as  of  the  road,  the  law  recognises 
no  inflexible  rule,  the  neglect  of  which  by  one  party  wUl  disp^fise 
with  the  exercise  of  ordinary  care  and  caution  in  tlie  other.  A  man 
is  not  at  liber^  to  cast  himself  upon  an  obstruction  which  has  been 
made  by  the  rault  of  another,  and  avail  himself  of  it,  if  he  do  not 
use  common  and  ordinary  caution  to  be  m  the  ri^t  One  person 
being  in  fault  will  not  dispense  with  another's  using  ordinary  care 
for  himself.  Two  things  must  concur  to  support  this  action — a  colli- 
sion by  the  fault  of  the  defendant,  and  no  want  of  ordinary  care  to 
avoid  it  on  the  part  of  the  plaintiff  (^). 

In  an  action  for  running  down  a  ship,  it  appeared  that  the 
defendant's  ship  had  the  wind  free,  and  was  a  light  ship,  and  that 
the  plaintiff's  ship  was  hard  up  in  the  wind,  and  laden ;  that  the 
defendant's  ship  ought  to  have  given  way,  and  was  wrong  in  not  doing 
so.  It  was  contenoed  for  the  defendant,  that  although  he  was  wrong 
in  not  giving  way,  yet  that  the  plaintiff  could  not  recover,  because  he 
might  have  avoided  the  accident  by  altering  his  helm  at  the  right 
moment  Mr.  Baron  Bayley,  in  delivering  the  judmient  of  the  Court 
of  Exchequer,  said,  "  The  rule  is,  that  me  plaintiff  cannot  recover  if 
his  ship  were  in  any  degree  in  fault  in  not  endeavouring  to  prevent  the 
collision.  Here  the  plaintiff  had  a  right  to  presume  that  the  defendant's 
ship  would  do  what  she  ought  to  do.  I  quite  agree,  tliat  if  the 
mischief  be  the  result  of  the  combined  negligence  of  the  two,  they 
must  both  remain  in  statu  qxiOy  and  neither  party  can  recover  against 
the  other.  In  this  case,  however,  it  was  made  out  that  the  fault  was 
wholly  with  the  defendant ;  he  had  the  wind,  and  should  have  given 
way,  and  the  plaintiff  had  a  right  to  expect  that  he  would  make  room : 
he  did  not  do  so,  and  the  consequence  was,  that  the  acxudent  occmted 

•  for  which  he  is  liable "(r). 


(jp)  See  Tmdall  o.  Bell,  11  M.  &  W.  288. 
The  Matchless,  10  Jar.  1017.  The  Betsy, 
Caines,  2  Hagg.  28.  The  Yorkshireman,  ib.  30. 

iq)  Butterfleld  v.  Forrester,  11  East,  60. 
Handyside  v,  Wilson,  8  Car.  &  Pay.  628. 
Vanderpbuik  Vi  Miller,  1  M.  &  M.  169. 
Bridge  v,  Qrand  Junction  Railway  Company, 
3  M.  &  W.  2i4.     Davis  v,  Mann,  10  M.  ft 


W.  546.  Clayards  v,  Dethick,  12  Q.  B.  439. 
Rigby  e.  Hewitit,  6  Excli.  240.  Greenland 
t».  Cmpliu,  ib.  243.  Mavor  of  Colchester  r. 
Brooke,  7  Q.  B.  377.  Morrison  v.  General 
Steam  Navigation  Company,  21  L.  T.  92. 

(r)  Vennall  f>.  Gamer,  1  C.  &  M.  21.  It 
has  Deen  held,  that  a  passenger  who  selects 
a  particolar  vessel  so  ror  identifies  himsdf 
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*  It  appears^  from  the  decision  of  the  House  of  Lords  above  cited^ 
that  in  the  Ckmrt  of  Admiralty^  where  both  vessels  are  in  fault,  the 
value  of  the  cargo  damaged  or  lost  bv  the  cdlision  of  two  vessels  is 
to  be  included  in  me  estimate  on  which  the  apportionment  is  made.  The 
laws  of  foreign  countries  differ  materially  upon  this  subject  Bv  the 
Ha/rnburgh  ordinance,  the  damage,  in  all  cases  of  accidental  collision, 
is  to  be  apportioned  on  both  vessels,  their  freiehts  and  cargoes,  as  in 
other  general  averages,  each  vessel  bearing  one^lf  (jiy  The  Swedish 
and  JRoiterdam  ordinances  prescribe  the  same,  if  the  vessels  running 
foul  of  each  other  were  both  under  sail  {iy  Valin  discusses  the  various 
opinions  upon  this  subject,  and  concludes  that  the  grounds  of  expedi-* 
ency,  on  which  the  rule  of  apportioning  the  damage  done  bj  colliding 
vessds  to  each  other  is  founded,  does  not  apply  to  their  cargoes;  ana, 
that  unless  blame  be  established  acainst  one  of  them,  the  loss  on  cargo 
must  rest  where  it  happens  to  isiS.(u\  In  France^  the  owner  of  mer- 
chandise  lost  or  damaged  by  collision  cannot  recover  without  proof 
that  the  master  of  one  of  the  vessels  was  in  £Euilt ;  in  the  absence  of 
such  proof,  the  rule  applicable  to  other  cases  of  accidental  damage 
prevails — ^e  sufferer  bears  his  own  loss  {w). 

By  the  law  of  England^  the  liability  to  ccmtribution  of  cai^  on 
board  the  wrong*doing  vessel  could  only  lead  to  circuity  of  action^ 
inasmuch  as  the  freighter  might  recover  the  amount  paid  by  him 
from  the  owners  of  me  ship.  But  an  action  may  be  maintained  by 
the  owner  of  goods  lost  or  aamaged  by  collision  against  the  owners  of 
the  vessel  which  can  be  proved  to  have  been  in  famt  As  between  the 
owners  and  the  freighter,  in  cases  of  accident,  the  injury  caused  by 
collision  is  a  peril  of  tlie  sea  within  the  usual  exception  of  the 
chartjr-partT  (y);  and  in  one  case,  a  loss  resulting  from  collision 
occasioned  by  gross  negligence  was  also  held  to  have  occurred  by  perils 
of  the  sea  {z). 

The  defeiulant,  in  an  action  brought  against  him  for  damaging  the 
plaintiff's  ship  by  collision,  is  not  entitlea  to  deduct  from  the  amount 
of  damages  a  sum  of  money  paid  to  the  plaintiff  by  insurers  in  respect 
of  such  damages.  The  plaintiff  will  hold  so  much  of  the  damages 
as  amounts  to  the  sum  so  paid  to  him  by  the  insurers  as  trustee  for 
them  (a). 

The  enactments  of  the  recent  statute  (fi)  respecting  the  arrest  of 
foreign  ships  by  which  damage  may  have  been  done  to  any  property 
of  her  Majesty,  or  of  her  subjects,  have  been  mentioned  U). 

The  statutes  by  which  the  liability  of  the  owners  is  limited  to  the 
*  value  of  the  ship  and  freight  apply  to  damage  by  collision.   The  value 


with  the  owners  of  it  that  he  cannot  reoovtf 
jfor  an  ii^jory  cansed  hy  the  negligent  collision 
of  another  Tessel,  if  those  who  had  the 
control  of  the  vessel  in  which  he  was  were 
p^tj  of  negligence  snbstantiallj  contribat- 
ing  to  the  accident.  See  Thorooghgood 
9»  Bryan,  and  Cattlin  o.  mils,  8  C.  B.  115. 
See  also  1  &mih,  L.  C.  182  (Srd  edition). 

(*)  Tit.  8,  art.  1. 

h)  Swed.  tit.  8,  88. 1,  8 ;  Rotterd.  s.  265; 


Benecke,  p.  222. 

{%)  Art  10,  torn.  8,  tit  7. 

{x)  PardesBOs,  Coors  de  Dr.  Com.  p.  8,  tit. 
2,c2.  Rogron,  Code  de  Commerce,  art  407. 

(y)  Bnller  o.  Fisher,  1  Esp.  67. 

(x)  Smith  V.  Scott,  4  Taunt  126. 

(a)  Yates  ».  White,  4  B.  N.  C.  272. 
Mason  v.  Sainsbnry,  3  Dongl.  61. 

(h)  17  &  18  Viot.  c  104,  8.  627. 

(c)  AntSf  p.  610. 
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*  is  to  be  ladcblated  joflt  before  tiie  coUiaion  {dy  It  is  not  extended  by 
baying  given  bail  nnconditionarlly  in  a  snm  greater  than  tbe  real  valne 
to  answer  die  action  (e).  The  responsibility  of  the  owners  of  a 
chartered  vessel  (/),  and  of  a  vessel  under  the  charge  of  a  licensed 
pilot  (^),  has  already  been  considered. 

In  a  case  of  collision  between  two  foreign  vessds,  on  the  Kentuk 
coast,  the  Court  of  Admiralty  held,  that  causes  of  collision  wcfs 
communis  juris,  and  had  no  douU;  of  its  jurisdiction  to  entertain  die  suit, 
and,  if  necessary,  to  compel  security  to  be  given  for  costs  (h). 

In  case  of  damage  done  by  ve«iels  of  the  CSrown,  the  legal  re- 
sponsibility rests  wiSi  the  actual  wrong^doer*  Where  a  collision  was 
caused  by  the  ceomuaider  of  a  Queen's  ship  anchoring  loo  .near 
the  damaged  vessel  in  squally  and  tempestuous  weather,  he  was  con- 
demned in  the  danuige  (t).  Formerly^  the  Court  of  Admirahy  bad 
no  jurisdicti<m  where  the  collision  took  pkce  within  dK  body  of  a 
oouBJ^  {k) ;  but  by  the  3  &  4  Vict  c,  65,  s.  6,  junBdiotion  is  given  to 
that  Court  to  decide  all  claims  or  demancU  in  tibe  nature  of  salvage  for 
services  rendered  to,  or  damage  i^ceived  by,  any  ship  or  sear-goii^ 
vessel,  whether  she  was  within  tbe  body  of  a  comrty  or  upon  the 
high  seas  at  the  time  when  the  services  were  rendered,  or  the  damage 
received, 

6.  It  has  been  hdd  Aat  die  owners  of  a  barge,  sunk  by  un- 
avoidable accident  in  a  public  navigable  river,  have  no  duty  therebf 
oast  upon  them  to  remove  it,  or  to  use,  after  it  has  oeased  to  be  in  their 
possession  and  control  by  their  abandcming  it  cor  transferring  it  to 
another  person,  any  precaution  by  placing  a  buoy,  or  otherwise,  to 
prevent  other  vesseh  striking  against  it ;  and  are  therefore  tiot  Inbh 
to  an  indictment  or  to  an  action  at  the  suit  of  a  party  sustaining 
damage  by  reason  of  dieir  omitting  so  to  do  (Z).  And  in  an 
action  for  damage  done  to  the  plaintiff's  vessel  by  the  defendants' 
mooring  anchor,  which  had  been  removed  from  the  place  in  a  navimble 
river  where  it  had  been  for  some  time  known  to  be,  without  anySiii^ 
io  indicate  its  new  position,  the  declaration  was  held  bad  on  demurrer 
for  not  showing  that  the  defendants  were  privy  to  the  removd  of  ths 
anchor,  or  alleging  any  duty  oa  them  to  refix  it,  or  indicate  its  new 

*  position  (m). 


(d)  Anie,  part  4,  ch,  7.  The  Dmidet,  2 
Hagg.lSS.  Bioimv.Wil]Eiiif(ni,16M.&W. 
891.    The  Mary  Caroline,  3  Wm.  Bob.  101. 

(f)^The  lUdimond,  8  Hagg.  431. 
AittSf  p.  41. 

I  a)  Ante,  p.  158. 

h)  The  Johann  Priederich,  1  W.  Rob. 
Bep.  85.  Where  a  fbreign  ship  was  con- 
demned in  the  daiBiKe,  and  being  mid,  the 
preceodfl  were  inanffident  to  defray  the 
amonnt,  the  ownen  of  the  cargo  daomged* 
who  had  been  no  partiea  to  the  action, 
claimed  to  participate  rateaUy  in  the  pro- 
ceeds, bnt  tbe  Court  pronoonoed  against  their 
daim.— The  Sanceer,  4  Notes  of  Cases,  498. 

(•)  The  Mentor,  1  Rob.  179.    The  Athol, 


1  Wm.  Rob.  881.   The  Toteano,  2  W.  Rob. 
887.    The  Birkenhead,  8  W.  Rob.  76. 

(k)  Violet  V.  Blagne,  do.  Jac  614 
Velthasen  v.  OcmsW,  8  T.  R.  816.  The 
Public  Opinion,  2  Hagg.  866.  The  Bia 
Jane,  8  HagflN885. 

(I)  Rex  <;.  Watts,  2  Esp.  876.  Hormond 
V.  Pearson,  1  Campb.516.  Browmv.Mallstt, 
S  C.  B.  699.    White  «.  Crisp,  10BKflh.S12. 

(m)  Hancock  v.  the  York,  KewcMtfe  aid 
Berwick  Railway  CompoBy,  10  a  B.  84& 
And  tea,  as  to  the  dntr  in  nA  vases  of  tbi 
proprieton  of  a  pubhe  canal,  Bnosby  a. 
Laacashiye  Canal  Gonpany,  11  Ad.  *  B. 
228.  FiBRett  Navigation  Compwyv.Rdte 
10  M.  A  W.  598. 
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OF   MJLKTraffi   iJEir(a);    and   HEBBIN, 

C.  Offlmr  HaMnff  tmd  Ptiority  inter  se. 
8.  df^MrwhaOii^ff  A$mU  J^  tkeir  Prfftso4i9n. 

5.  (yjVoiuJii^  %•  Jjimiralty  #•  uii^uu  <Am. 

6.  Of  Us  JmrUiiotim  m>eroi§ed  2y  Mtf  Omit^  ^  JdmiraUy  muUr  S^*  4  Fic^. «.  66. 

7.  CoMdordoMM  qftiis  doeUrimt  with  ike  MafUime  Law  ^  other  Siaiee, 

*  Ik  the  pveoodmg  pages  we  have  seen  that  persons  who  have  rendered 
sendees  to  a  ship  oj  their  labour  as  maruiers,  by  pilotage,  towage^ 
salyage,  and  the  loan  of  money  on  bottomry  for  repairs  or  necessaries^ 
may  obtain  compensation  or  reimbursement  from  its  owners  by  pro- 
ceedings in  rem;  that  is»  against  the  ship  itself  in  the  Court  of 
Admirally. 

We  have  seen,  also^  that  the  owners  of  a  ship,  which  has  been 
injured  by  coUision,  are  at  liberty  to  seek  their  remedy  in  a  cause  of 
damage  instituted  in  that  Court  against  the  ship,  to  the  mismanage*- 
ment  of  which  the  injury  is  imputed,  and  that  by  the  marine  law, 
and  the  maritime  codes  of  foreign  nations,  the  ship  is  bound  (6),  that 
is,  affected,  with  a  privil^ed  charge  (c),  not  only  for  security  of  the 
claims  above  mentioned,  but  also  for  &e  faithful  performance  by  its 
owners  of  the  covenants  into  which  they  have  entered  with  the  mer- 
<diaat  and  freighter.    But  the  precise  nature  of  the  privilege,  and  the 

*  rules  which  rnnit  and  regulate  its  operation  in  the  Admiralty  law  of 


(a)  The  Nader  U  indfibted  in  ft  great 
degree  for  such  dnoidatlon  of  an  important 
branch  of  Maritime  Law  as  this  Chapter 
may  be  thought  to  aflbrd,  to  a  friendly 
critteism  of  hard  Temterden's  weric  by  a 
learned  writer  in  the  Law  Magazine,  under 
the  signature  of  H.  C.  C.,*  who  was  good 
enough,  also,  personally  to  direct  the  Editor's 
attention  to  what  be  eonsidered  to  be  on 
enssion,  and  to  Msist  him  in  sopplying  it. 

(b)  Ahie,  pp.  lOB  &  111,  in  notes.  S:^pa, 
by  tke  Code  de  Commeree  (Iir.  12,  tit.  1, 
p.  V90\  are  "^aiktMB  mix  dettes  dn  radeor 
et  sp^ialenent  i  odles  que  la  loi  d^kre 
prhrU^gi^es.  See  ««ie,  p.  204.  The  mean- 
mf;  of  a  pririlege  is  thus  exphuned  in  the 
French  Code:  "Les  biens  du  d^biteur  soot 


le  gage  «ommim  de  sea  cr^anc&ers,  et  le  prift 
t'en  diBtribue  entre  eux  par  oontributioD,  k 
moins  qu'il  n'y  ait  entre  les  oreanciers  des 
causes  legitimes  de  pr^f^rence."  Code  Civil, 
liv.  8,  tit.  18,  eh.  1,  No.  1066.  "  Les  causes 
l^itimes  de  pr^f^rence  sont  les  privileges  et 
by  poth^ues,"  No.  2094,  **  Le  pririli&e  est 
un  droit  que  la  quality  de  la  cr^uice  donne 
k  un  cr^ander  d'etre  -ptiiM  aux  autres 
cr^anciers  mdme  hypoth^caires,"  ch.  2, 
No.  2005.  '*  Entre  les  or^aaders  privilegi^ 
la  pr^drence  se  r^le  par  les  difi&entes 
quaUt^  des  pnril^,"  No.  2696.  **  Les 
creanders  privilegi^  qui  sont  dane  le  m6me 
rang  sont  pay^  par  concurrence,"  No.  2097. 
(o)  Affeot^s  par  privll^e,  Valin.  Comm. 
sur  rOrdomumce,  Uv.  8,  tit.  1,  art.  11. 


♦  Mr.  H.  C.  Coote,  of  Doctors*  Commons. 
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*  England,  have  been  noticed  rather  as  things  assumed  to  be  iamiliarl  j 
understood  than  as  requiring  discussion  and  explanation. 

A  maritime  lien — diflering,  in  this  particular,  like  the  hypothec  of 
the  Scotch  law  {d\  from  a  common-law  lien  that  it  exists  without  pos- 
session, actual  or  constructive,  of  the  subject  on  which  it  is  established 
— ^is  a  privileged  claim  upon  a  thing  in  respect  of  service  done  to  it, 
or  injury  caused  by  it,  to  be  carried  into  effect  by  l^alprocess  («). 

That  process  issues  in  this  country  from  the  Hi^  Court  of  Admi- 
ralty, which  takes  possession,  by  its  officers,  of  the  ship,  freight,  €fr 
cargo  upon  which  the  privilege  is  alleged,  inquires  into  its  merits, 
and  (in  the  case  of  several  claims)  prefers  or  postpones  it,  if  admitted, 
according  to  an  order  in  which  the  dates  of  the  services  rendered,  and 
not  the  intrinsic  value  of  them,  determine  their  precedence.  The 
simplest  illustration  of  this  principle  is  the  case  of  distinct  claims  of 
the  like  nature,  founded  e.g.  on  bottomry  bonds.  It  has  been  stated, 
in  an  earlier  part  of  this  Treatise  (/),  mat  if  two  bonds  have  been 
given,  the  last  in  point  of  date  is  entitled  to  priority  of  paym^it, 
because  the  last  loan  furnished  the  means  of  preserving  the  snip ;  and 
without  it,  the  former  lenders  would  have  entirely  lost  their  security, 
salvam  fecit  toUus  pianorie  caueam  (a). 

2.  Subject  to  this  preference  m  respect  of  posterior  date,  all  liens 
suable  in  Admiralty,  and  arising  ex  contractu  or  quasi  ex  contractu  (A), 
as  for  wages,  pilotage,  towage  ft),  salvage,  and  bottomry,  are  esteemdl 
to  be  equal  and  co-ordinate.  Where,  mdeed,  the  Court  of  Admiralty 
at  the  suit  of  a  prior  petens  decrees  the  sale  of  a  res,  the  proceeds  of 
which  are  exhausted  by  his  judgment,  all  other  creditors  who  had 
liens  upon  it,  and  who  before  the  decree  would  have  been  admitted 
on  their  petition  to  compete  with  him,  are  thenceforth  concluded,  and 
the  res  in  the  hands  of  its  purchaser  is  discharged  of  their  liens  {k); 
but  until  decree  pronounced  the  liens  of  all  who  have  been  diligent 
to  submit  them  to  judicial  examination  take  rank,  without  preference 
of  the  creditor  b^  whom  the  proceedings  have  been  initiatcMl,  accord- 
ing to  the  relative  lateness  of  the  service  in  which  they  have  their 
origin.  He  who  appears  by  this  test  of  time  to  have  the  prior  ri^t 
or  lien  in  law,  will  be  paid  first  out  of  the  proceeds  of  the  res  on 
which  it  attaches ;  the  next,  and  the  next  to  him,  must  be  satisfied 
with  what  remains  unforestalled,  however  insufficient  it  may  be  to 
meet  his  demand  (I). 

*  It  is  obvious,  that  in  the  application  of  this  principle  the  very 


(d)  Hypothec  is  a  security  established  by 
law  to  the  creditor  on  goods  continuing  in 
the  debtor's  possesmon.  Erskine's  £rin- 
dpies. 

(e)  See  anie,  p.  115. 
(J)  Ante,  pp.  123,  486. 
(a)  Ante,  p.  123. 

(A)  The  Gazelle,  8  Notes  of  Cases,  79. 

(t)  Which  may  become  salvage  under  cir- 
cumstances. The  Medora,  1  E.  &  A.  17; 
and  see  the  Kingalock,  1  £.  &  A.,  in  which 
it  was  held,  that  a  claim  for  salvage  might  be 


engrafted  cm  an  agreement  for  ordinary,  but 
not  on  an  agreement  for  extraordinary  tow- 
age; and  uiat^  the  condition  of  the  ship 
having  been  concealed  from  the  master  or 
the  steam-tug,  his  agreement  for  ordinary 
towage  was  not  binding  upon  him. 

(k)  The  Saracen,  2  W.  Bob.  458;  ^ 
same,  on  appeal  to  Privy  Council,  11  Jur. 
255. 

(Q  Constanda,  2  W.  Rob.  405»  but  see 
the  Clyther,  5  Ir.  Jur.  817,  where  the  seeond 
bondholder  had  notice  of  the  prior  bond. 
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*  nature  of  some  liens  will  often  secnre  to  them  priority  over  others. 
The  wages,  e.  a.,  of  the  master  and  mariners,  earned  by  the  service  of 

brinmng  the  ship  to  her  destined  port,  have  insured  the^^iw^ntM^  value  ^^^^<^^/^^<^^^ 
of  all  services  previously  rendered,  and  generally,  therefore,  will 
obtain  priority  over  other  liens  ex  contractu  or  quasi  ex  contractu,  as 
for  salvage,  pilotage,  towage,  or  bottomry  (tn).  But  cases  may  arise  in  ' 
which  llus  order  would  be  inverted,  and  wages  antecedently  earned,  as 
in  an  outward  or  divided  voyage,  or  due  under  contract  at  the  expira- 
tion of  stipulated  terms,  without  reference  to  the  ship's  arrival  at  the 
port  of  final  destination,  would  be  postponed  to  bottomry  or  salvage(n). 
So  bottomry  takes  precedence  of  prior  salva^  (o),  and  gives  way  to 
subsequent  salvage,  wages (p),  pilotage,  and  towage (g).  These  in- 
stances wUl  suffice  to  exempufy  the  pervading  general  rule,  that  the 
services  which,  in  the  words  of  Sir  John  NicoTl,  "  operate  for  the  pro- 
tection of  prior  interests  "  (r)  are  privileged  above  those  interests.  But 
bottomry  being  the  result  on  the  part  oi  the  lender  of  a  calculation  of 
risk  to  which  the  stipulated  premium  is  made  commensurate,  is  not 
regarded  so  favourably  as  other  liens  ex  contractu ;  and,  on  the  other 
hand,  salvage,  a  service  rendered  often  at  great  risk  of  property  and 
life  to  the  salvors,  and  without  which  the  res  might  have  been  wholly 
lost  with  all  the  liens  and  interests  attaching  to  it,  is  liberally  consi- 
dered by  the  law,  vet  not  so  as  to  obtain  priority  over  subsequent 
bottomry  or  wages  (s). 

The  maritime  lien  of  damage  originating  in  the  wrong  of  the  master 
and  crew  of  the  vessel  in  fault,  and  founded  on  considerations  of 
public  policy  for  the  prevention  of  careless  navigation,  takes  pre- 
cedence witmn  the  limits  which  the  law  assigns  to  me  indemnification 
of  the  injured  party,  even  though  anterior  in  date, — of  liens,  ex  con- 
tractu (ty  It  absorbs,  in  the  event  of  the  res  proving  insufficient  to 
meet  all  demands,  the  liens  of  wages,  towage,  pilotage  and  bottomry, 
leaving  them  to  be  enforced  by  proceedings  against  the  persons  of  the 
owners.  The  suitor,  in  a  cause  of  damage,  is  entitled  to  a  restitutio 
in  integrum.  His  claim  is  preferred  to  pnor  bottomry,  on  the  ground 
that  the  owner  could  only  hypothecate  his  vessel  subject  to  its  legal 
liabilities  (u). 

"I  apprehend,"  said  Dr.  Lushington,  in  the  case  of  the  Aline {x\ 
^^that  the  mortgagee  and  the  bondholder  cannot  take  any  right 
greater  than  the  owners  could  confer,  viz.,  a  lien  on  the  ship  as  a 

*  security  against  the  owner  and  all  who  claim  under  him.     Neither  of 


(m)  AsUe,  p.  486.  The  Madonna  d'ldra, 
1  bods.  40.  The  Sydney  Core,  2  Dods. 
The  Constanda,  4  Notes  of  Caaes.  The 
Heney,  8  Hagg.  407. 

(it)  The  Sefina,  2  Notes  of  Cases,  18; 
ana  the  judgment  of  Dr.  Lnshington  in  the 
Mary  Anne,  9  Jurist,  95.  But  see  the 
observations  of  Lord  Stowell,  in  the  Sidney 
Cove,  2  Dods.  18 ;  and  the  observations  of 
Judge  Story,  in  the  Brig  Nestor,  1  Sumner's 
Rep.  (Am.),  p.  86. 

(o)  The  Selina,  ante.  The  Favorite  de 
Jersey,  2  C.  Hob.  Kcp.  282. 


(p)  Madonna  d'Idra,  1  Dods.  Rep.  40. 
Constanda,  4  Notes  <^  Cases,  68. 

(q)  The  Dowthorpe,  2  W.  Rob.  79. 

(r)  The  Sidney  Cove,  ante.  ,La  Con- 
stancia,  2  W.  Rob.  405 ;  and  4  Notes  of 
Cases,  518.  Duke  of  Bedford,  2  Hagg.  804. 
Eliza,  8  Hagg.  89. 

Ct)  The  Selina)  ante, 

{t)  The  Benares,  7  Notes  of  Cases,  54, 
suppl. 

(«)  The  Benares,  7  Notes  of  Cases,  11, 
suppl. 

(x)  1  Wm.  Rob.  Rep.  119. 
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*  tbem  oonld  be  a  competitor  wkh  a  aaccastfal  rattoc  ia  a  c«oae  of 
damage ;  and  fbr  thia  reaaon^  thai  the  Hiortga^  or  bettemr^  bond 
might,  and  often  does,  estendl  to  the  whole  v^ue  of  the  ship;  if^ 
therefore,  the  ship  was  not  first  Kable  iar  the  damage  she  had  oecai* 
sionedy,  the  person  receiving  the  injury  might  be  wholly  without  a 
renedy,  more  especially  where  the  danoge  ia  done  by  a  foreigner ; 
and  the  only  redress  le  by  proceeding  against  the  snip.  Another 
reaeon,  that  would  incline  we  pveponderanee  in  fiftyour  ox  the  petsen 
suffering  the  damage,  arises  mm  the  consideration  tbi^  he  haa  B9 
option^  no  caption  to  exercise^  the  ere^tbc  on  mortgage  or  hottonirj 
has ;  he  may  consider  all  the  possible  risks  aad  advance  his  money  or 
not,  as  he  may  think  most  advisable  for  his  own  interest.  He  haa  aa 
alternative ;  the  suitor  in  a  cause  of  damage  has  nonew  In  the*  ease 
of  the  bottoinry  creditor,  moreover,  ^e  risk  thai  ia  incurred  of  loshur 
the  security  ia  eovered  l^  the  amoimt  of  the  premium  he  is  entitled 
to  demand ;  and  thereibre^  against  a  mortgagee  or  bondholder  prior  to 
the  period  when  the  damage  is  done^  I  think  the  success^  smtor  in  a 
cause  of  damage  haa  a  preferahle  claim  ti9  be  indemnified "  (y)» 

The  ease  in  which  liiese  observatiims  were  made>  was  one'  in  which 
the  claiffir  of  a  suitor  in  a  cause  of  dama^  was  opposed  by  the  lien  of 
a  bottomry  bondholder  for  money  h&nd  fidt  lent  to  repair  the  wrong- 
ddbg  vessel  subsequently  to  the  ooilisicai.  The  jud^ent  was>  that 
the  crwner  of  the  innocent  vessel  was  entitled  to  oompensa^i^i  to  th# 
extent  of  the  value  of  the  wrong-doing  vessel  before  tne  r^Murs  were 
commenced,  and  of  such  subsequent  accretions  to  that  value  as  had 
arisen  from  &e  repairs  effected  at  ^  expense  of  the  owner»  but  not 
of  such  as  had  arisen  from  repairs  subsequently  done  at  the  expense 
of  a  bond  fide  leader  on  bottomry  without  notioe  of  the  lien;  and  the 
reasoning  by  which  the  decision  was  supported,  will  illustrate  the  nice 
and  discrioodnating  equi^  which  governs  the  a<^dication  of  these 
questions  by  the  learned  Judge,  who  now  so  worthily  fills  the  chair  of 
Lord  SkrwelL 

*^  The  lender,"  continues  Dr.  Lushingtan,  '^  at  the  time  the  ajf^U- 
cation  was  made  to  him  for  the  advances,  could  not  possibly  tell 
whether  the  vessel  in  distress  had  committed  damage  or  not  He 
would,  therefore,  have  to  calculate  not  merely  future  contingencies, 

*  but  to  inquire  into  all  past  transactions  connected  with  the  ves^eL 


(y)  1  W.  Rob.  119.  To  the  same  effect, 
And  in  reference  to  the  facts  of  the  same 
case,  ig  the  dictnm  of  the  present  Chief 
Justice  of  the  Common  I^eas- delivering  the 
iudgment  of  the  Judicial  Committee  of  Privy 
C  >uiicil  in  the  case  of  the  Bold  Baccleugh. 
'*  The  interest  oi'  the  first  bondholder  taking 
eflfect  from  the  period  when  the  lien  Attache<^ 
ho  was,  so  to  speak,  a  part  owner  in  interest 
at  the  date  of  the  collision,  and  the  ship  in 
which  he  and  others,  were  interested  was 
liable  to  its  value  at  the  date  of  the  ii\jary 
done,  withoat  reference  to  his  claim.  So 
(adds  the  learned  Chief  Justice)  by  the  col- 
Vision  the  interest  of  the  claimant  attached. 


and  dating  from  that  event  the  ship  in 
which  he  was  interested  having  been  repaired 
was  put  in  bottomry  1^  the  mastar  acting 
for  all  parties,  and  he  would  be  bound  by 
that  transaction ;"  that  is,  to  the  extent  it 
being  excluded  from  a  preference  over  the 
lien  of  a  bottomry  bondholder  in  respect  of 
the  additional,  value  which  had  been  created 
by  the  expenditure  of  hia  money  on  the  ship 
after  the  collision,  bat  not  to  the  extent  df 
being  postponed  to  a  bottonu^  bondholdtf  in 
respect  of  the  full  value  of  the  ship  as  it 
existed  at  the  time  of  the  collision.  See 
Hormer  v.  Bell.  The  Bold  Bucdengh,  7 
Moore's  P.  C.  Cases^  267. 
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'*'Tbe  neceasory  eonsequaacQ  wxmld  be  a  material  incrsMe  in  Ihe 
amount  of  the  premium^  Again,  with  regard  to  the  eaae  of  the 
person  who  has  received  the  dama^,  is  not  his  interest  benefited  b^ 
the  vessel  being  repaired  and  enabled  to  proceed  to  her  port  of  desti* 
nation?  Is  he  injured  in  the  amount  of  his  indemnity  fund ?  Not 
at  all.  His  interest  is  co^extenstve  with  the  right  possessed  by  the 
owners  of  the  vessel  at  the  time  when  the  damage  is  done,  and  his 
claim  is  paramount  to  the  ext^  of  her  value  at  uiat  period.  With 
respect  to  any  subsequent  accretion  in  the  value,  ansing  firom  repairs 
done  sSt&t  the  period  wh^a  the  damage  was  occasioned,  his  claim  to 
participate  in  the  benefit  of  s^tch  increase  of  value  must  depend  ufxm 
the  consideratum  how  that  increase  arises,  ai^  to  whom  in  ec^uity  it 
belongs.  Against  the  owner  who  i^epairs  his  vessel  at  his  own 
exp^ise,  the  claim  of  the  sucoessful  suitor  would  extend  to  the  fiiU 
amount  of  his  loss  against  the  ship  afid  the  subsequent  repairs ;  where, 
Ik^vever,  the  repairs  iiave  been  effected  iby  a  stranger  upon  the  secnritjff 
of  a  bond  of  bottomry,  the  cas^  is  altogether  difierent;  and  I  cannot 
hold  that,  UNiVBB&UiLT,,  bonds  so  granted  must  give  way  to  prioc 
daknsofdaau^je." 

With  respect  to  a  clakn  &»  sobsequent  salvage,  is  con;q)etit]oii 
with  a  claim  for  damage,  no  decision  appears  to  have  taken  ]^ace.. 
A  distmction  between  the  case  of  salvage,  ats  not  supporting  an 
action  in  personam^,  and  the  case  of  wages,  pilotage,  and  towage^  haa 
been  suggested  by  a  learned  writer  {z)  ad  a  probable  ground  of  enn 
titling  it  to  more  favour  than  claims  for  those  services  when  also 
Qompetkig  with  a  lien  for  damage.  But  though  actions  by  salvors 
on  tne  implied  contract  of  a  shipowner  or  goodsrowner  to  remunerate 
them  axe  now  rarely  resorted  to,  they  are  not  unknown  to  the  law,  or 
objectionable  in  pomt  of  principle  (a) ;  and  should  that  argument  foe 
diversity  fail,  it  would  seem  difficult  to  make  sure  of  the  ground  upon 
which  the  lien  for  damage,  founded^  like  odier  principles  of  the  marin 
time  law,  on  grounds  of  general  expedience  (6),  should  be  admitted  to 
priority  over  all  other  <3aims  for  subsequent  service,  b«t  yield  to  a 
claim  for  salvage. 

The  remuneration  awarded  by  public  authority  in  the  Court  of 
Admiralty  for  salvage  service  is  dispensed  in  a  grateful  spirit;  the 
nsk  of  the  lives  of  the  salvors,  their  skill  and  daring,  the  wear  of  the 
machinery  employed  by  them,  and  die  value  of  the  rescued  jHXjperty, 
are  bH  remembered  in  the  estimate  of  their  deserts ;  and  the  possibility 
that  a  vessel  in  distress  may  be  affected  with  a  claim  in  respect  of 
damage  done  by  her,  would,  it  may  be  hoped,  have  little  weight  in  the 
calculations  of  men  who,  assured  of  a  libem  appreciation  (when  allowed 
by  law)  of  their  hazardous  service,  are  ready,  in  all  emergencies,  to 
brave  me  chances  of  success  or  failure.  The  groimd,  therefore,  for 
"^  the  supposed  exception  from  the  rule  is  not  appar^ot,  and  the  rule  is 


(z)  See  the  article  in  the  liaw  Magazine  8  B.  &  P.  612,  and  2  Chitt  Head.  64; 

above  referred  to.    And  aeepoM,  p.  540.  Smith's  Mercantile  Law,  o.  9»  s.  6 ;   and 

(a)  See  the  text  of  Lord  Teoterden,  ante,  see  ctnts,  p.  490. 
p.  6,  c  1,  B.  2.  See  also  Newman  v.  Walters,  (b)  Ante,  pp.  622,  523. 


536  Of  Maintime  Lien.  f^^K'  ^ 

♦  clear.^  In  the  case  of  the  Chimcera  (ft),  where  the  proceeds  of  the  ship 
and  freight  were  insufficient  to  meet  a  decree  of  damage,  and  Ae 
seamen  applied  for  payment  of  their  wages.  Dr.  Lushin^ton  sjud, 
"  that  on  the  principle  that  parties  sustaining  a  loss  were  entitled  to  be 
reimbursed  out  of  me  proceeds  of  the  ship  and  freight  of  the  wrong- 
doer, so  far  as  they  extended,  and  that  tlie  seamen  had  a  remedy  in 
personam,  while  by  the  statute  (c)  the  claim  of  the  JPickwith  (the  other 
vessel)  was  limitea  to  the  value  of  the  res,  he  was  bound  to  pronounce 
against  the  mariners." 

Where  claims  of  towage,  wages,  and  salvage  are  mixed  up  by  the 
bankruptcy  or  insolvency  of  the  shipowner,  by  whose  vessel  damage 
has  been  ^ne,  it  would  appear  that  no  certain  rule  has  been  adoptdL 
for  its  guidance  by  the  Court  of  Admiralty  (d). 

3.  In  the  case  of  competing  suits,  the  Court  of  Admiralty,  as  a 
Court  of  Equity,  will  marshal  ue  assets  so  as  to  protect  one  creditor 
acainst  anomer,  and  prevent  the  election  of  one  from  prejudicing  the 
omer's  claim  (e).  For  this  purpose  it  will  compel  a  suitor,  whose  lien 
affects  two  Amos,  to  proceea  against  the  one  to  which  another  suitor 
would  be  unable  to  resort.  Thus,  when  of  two  bottomry  bonds,  die 
earlier  was  secured  on  the  ship  and  freight,  and  the  other  upon  the  ship 
and  carso, — ^the  Court  directed  the  earlier  one  to  be  satisfied  from  the 
ship  ana  freight,  and  the  later  one  from  the  cargo, — thereby  securing  a 
fund  sufficient  to  cover  both  (/).  So,  where  there  were  tmpee  bonds- 
one  upon  the  ship,  the  second  upon  the  cargo,  and  the  third  upon  the 
ship — the  Court  cUrected  the  latest  bond  to  be  paid  preferaoly  out 
of  the  proceeds  of  the  ship ;  the  other  bond  upon  the  ship  to  be  paid 
out  of  what  remained  of  such  proceeds ;  and  tne  bond  upon  the  cargo 
to  be  paid  out  of  the  freight  and  carga  And  upon  a  supervening 
question,  viz.,  out  of  what  funds  the  wages,  pilotage,  ana  towage 
were  to  be  paid,  the  Court  adhered  to  the  princiiJe  of  its  former 
decision,  but  directed  the  wages  to  be  paid  out  of  the  gross  frei^t 
and  the  proceeds  of  the  ship  rateably,  and  the  balance  of  the  proceeds 
and  freight  to  be  first  applied  to  the  third  bond  (on  the  ship),  and 
the  balance  of  the  freight  and  so  much  of  the  cargo  as  shoidd  be 
necessary,  in  satisfaction  of  the  second  bond. 

The  effect  of  this  decision  in  the  circumstances  of  the  particular 
case  was  to  leave  the  first  bond  unprovided  for ;  a  result  from  which 
there  was  no  escape  but  by  making  the  owner  of  the  cargo,  **  who 
(in  the  words  of  the  judgment)  can  never  be  affected  by  any  bond,  till 
the  ship  and  freight  are  exhausted,  and  ought  never  to  be  made  liable 
for  wages,  pilotage,  and  towage,  directly,  answerable  to  the  claim 
of  bondholaers  who  had  lent  their  money  without  looking  to  his  pro- 
perty for  their  security  (jr).  No  matter,  mdeed,  what  the  form  of  the 
security  on  the  cargo  may  be,  the  Court  will  not  make  it  available  to 
the  bondholder  until  the  ship  and  freight  are  exhausted.  A  bond 
*  upon  a  cargo  is  only  valid  because  by  intendment  of  law  the  ship  and 

(b)  24th  Nov.  1862.  g.  2.    Toller,  b.  3,  c  8. 

(r)  68  Geo.  3,  c.  159.  (f )  The  Trident,  1  W.  Rob.  36. 

(rf)  The  BenareB,  7  Notes  of  Cases,  52.  (//)  The  Constanda,  4  Notes  of   Caaee, 

{e)  Williams  on  JSiecutors,  b.  1,  p.  4,  c.  2,  285. 
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*  its  incident  the  freight  are  hypothecated  with  it  (A).  The  cargo 
cannot  be  liable  in  law  unless  the  ship  is  (t) ;  for  a  cargo,  said  Dr. 
Lushingtoriy  in  the  case  of  the  Constaneta,  cannot  be  hypothecated  for 
the  benefit  of  the  ship,  that  is,  for  the  purpose  of  exonerating  the 
ship  from  any  part  of  the  burthen  belonging  to  her(/;).  As  to 
freight,  which  is  incident  to  the  ship(09  and  as  such  part  of  the 
bondholder's  security,  the  Court  wiU,  on  the  petition  of  the  owner 
of  the  cargo  when  hypothecated  solely,  although  not  proceeded 
against,  direct  it  to  be  Drought  in  and  applied,  before  resort  to  the 
cargo,  in  satisfaction  of  the  bond ;  and  the  same  course  will  be  taken 
on  me  deficiency  in  the  proceeds  of  the  ship,  when  ship,  freight,  and 
cai^  have  been  jointly  nypothecated  and  arrested  (m). 

The  ground  upon  which  ttiis  practice  rests,  appears  to  be,  that  the 
right  of  the  master  to  hypothecate  arises  out  of  the  necessities  of  the 
ship  with  which  he  has  been  entrusted  for  the  double  purpose  of  earn- 
ing freight  for  her  owners,  and  performing  their  contract  with  the 
charterer  or  shippers  of  goods,  it  is  his  duty  to  carry  the  cargo  to 
its  destination.  By  the  sale  or  hypothecation  of  any  part  of  it,  that 
object  as  respects  the  interest  of  its  owner  is  pro  tanto  frustrated,  and 
for  the  same  reason  that  the  proceeds  of  a  sale  of  cargo  applied  to  the 
ship's  necessities  must  be  made  good  by  the  shipowner  (n) — ^the 
shipowner's  property  must  be  first  applied  to  discharge  the  demand 
of  him  who  has  lent  his  money  for  tne  ship's  use.  The  object,  in 
short,  of  bottomry  is  to  protect  the  interest  of  the  sliipowner,  and 
enable  hun  to  perform  his  contract;  his  property,  therefore,  should  be 
first  liable  on  the  bond  by  which  the  loan  to  him  is  secured.  It  is 
otherwise  in  the  case  of  salvage,  by  which  owners  of  ship  and  cargo 
are  alike  benefited,  and  therefore  contributory  pari  passu  to  the 
salvor's  remuneration  (o).  But  though  the  value  of  the  ship  and 
freight  must  be  absorbed  before  the  cargo  can  be  resorted  to,  it  is 
competent  to  the  bondholder  to  arrest  the  cargo  in  the  first  instance^ 
in  order  to  secure  the  whole  property  over  which  the  bond  extends. 

A  principle  analogous  to  that  which  governs  the  Court  of  Admiralty 
in  marshaliing  assets  for  the  protection  of  the  weaker  claimant,  is 
applied  also  to  the  protection  of  the  owners  of  two  or  more  res 
against  a  creditor,  so  that  one  of  them  may  not  profit  by  the  imposi- 
tion of  too  large  a  share  of  burthen  on  the  other.  If  a  creditor  has  a 
double  security,  e.g.  upon  freight  and  ship  belonging  to  difierent 
persons,  the  Court  will  not  allow  him  to  elect  upon  which  of  the  two 
nis  claim  shall  be  enforced,  but  will  apportion  the  weight  of  debt 
between  them  ( jo). 

*  4.  There  seems  to  be  bo  certain  limit  to  the  duration  of  a  maritime 


(A)  Tho  Coiiataiicia»  4  Notes  of  Cases, 
287, 512. 


ft)  The  Oswald,  14  Juruit,  96. 


Constanda,  4  Notes  of  Cases,  512. 

f/)  The  Dowthorpe,  2  Wm.  Rob.  80; 
ana  the  Prinoe  Regent,  anie,  p.  126,  there 
cited.  Leslie  9.  Guthrie,  1  Scott,  683; 
and  Stephenson  v.  Dowson,  3  Be^v.  842. 

(m)  The  Constancia,  4  Notes  of  Cases, 


520.  The  Dowthorpe  and  the  Prinoe  Re- 
gent, ibid«  84.  The  Mary  Anne,  4  Jorist, 
94,  95.  The  Bonaparte,  7  Notes  of  Cases, 
55,  sappl. 

(n)  See  emte,  p.  124. 

( o)  The  Emma,  2  W.  Rob.  320. 

(p)  The  Dowthorpe,  2  Notes  of  Cases, 
264.  The  Constancia,  4  Notes  of  Cases,  512. 
And  see  the  Fortitude,  2  Notes  of  Cases,  52  i. 
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'*'  licoi*  It  travels  with  the  i^  into  whosesoever  posseflaioii  itmanr  oome. 
It  is  not  impaired  by  a  yoluntary  or  extrajudicial  sale  {q) ;  the  pnr- 
chaser  takes  his  bargain  with  its  liability  to  the  lieos  which  affect  it 
Were  it  otherwise,  a  lien  would  be  ^ectual  or  become  nngatory  at 
the  option  of  him  on  whose  property  it  attaches.  "  It  is  maoifesty" 
said  Dr.  Lushington,  ^^  in  the  case  of  the  Bold  Bucdeugh  (r),  that  ther 
mere  change  of  property  does  not  exonerate  ike  ship  from  liabilibby  tor 
be  sued.  No  one  can  reasonably  contend  that  a  sale  after  a  colliaion». 
with  the  knowledge  of  the  iact^  would  produce  that  effect ;  because^ 
if  SO5  the  owners  of  a  vessel  doing  damage  would  have  nothing  to  d» 
but  to  sell  her  for  the  purpose  of  taking  nrom  the  party  i^grieved  his. 
best  security  for  oprapensation*  Therefore,  as  a  geneoaTprinci^,  I 
am  prepared  to  d^iy,  that  it  is  true  tluit  a  mere  transfer  of  a  vessel, 
which  has  been  guiky  of  doing  damage,  can  at.  all  diminiah  the 
liability  of  that  vassel  to  be  arrested." 

Sut  alien  is  extinguished  by  payment,  by  bail  given  in  the  Court  of 
Admiralty  to  an  action  institutea  to  enforce  it  («),  and  by  sale  o£  thft 
T€s  imdier  the  authority  of  a  competent  Court 

Delay  or  want  of  diligence  may  also  enable  a  prior  p€km»  to  obtain 
a  decree  in  his  £avour  and.  thereby  work  a  forfeiture  <»  a  Mesa,  which> 
if  advanced  pendente  lUsy  would  have  been  admitted,  on  the  prindpleft 
above  explained,  to  compete  with  that  of  the  earlier  suitor ;  but  in  all 
other  cases  a  lien  enures,  whatevw  may  be  the  djelay  of  the  (creditor,, 
so  long  as  the  ownership  of  the  res  is  unchanged  {ty 

Whether,  in  the  case  of  um*easonable  d^v  befiure  a  change  of 
ownership,  a  lien  arising  out  of  damage  would  be  available  in  Admi- 
ralty to  compromise  the  rights  acquired  by  third  parties  in  good  fiutfa,, 
may,  in  the  absence  of  express  decisions  upon  the  -point,  be  censidered 
as  doubtful  (i«). 

A  maritime  lien  is  not  tnmsferable,  and  cannot  be  revived  for  tha 
benefit  of  one  by  whom  it  has  been  discharged*  It  has  be^ai  mh 
decided  on  the  claim  of  a  person  who  had  advanced  money  to  pay 
seamen's  wages  (a?),  and  on  a  claim  to  be  recouped  advances  to 
salvors  (jf).  The  loans  in  both  cases  wei^  hdd  tot  have  been  made  on 
pers(mal  credit,  and  not  to  constitute  a  lien  on  the  property  salved 
An  ajopreement  to  refer  is  no  bar  to  an  action  in  the  Court  of  Admiralty^ 
*  and  therefore  does  not  release  the  lien  {z). 


(q)  Harmcr  r.  Bell.  24th  April.  1852. 
!%•  Sidney  Cove,  2  Dod.  500.  The  Ba- 
tafifv  a  Dod.  600*  Th«  Heart  of  Oak,  1 
Notef  of  Cases,  116.  The  Repolse,  4  Notes 
of  Cases,  170. 

M  7NoeeaofCamM,451. 

Is)  The  Kolamazoo.    Joly,  1851. 

U)  The  Saracen,  2  W.  Bob.  Bep.  453; 
and  in  P.  C.  on  .^peal»  11  Jnrist,  255. 

(•)  "It  is  not  necessary,"  says  Judge 
8tory,  **  to  h(^d  that  the  lien  ia  indelible,  or 
that  it  may  not  be  lost  by  gross  neglect  and 
delay  to  enforce  it,  at  least  where  the  rights 
of  other  persons  hare  intenrencd."  The  Brig 
Nestor,  Snnmsr's  B^  (Ain»X  P*  d5.  See 
alio  the.  jndgmMit  ef  C  J.  «lerns>  in  the 


case  of  the  Bold  Bucdeugh,  before  dtedji 
p.  535. 

(a?)  TheHewSkigie,4NotesofOMes,427. 
In  cases  of  damage,  that  the  rst,  often  in« 
sufficient  to  compensate  for  tha  damage, 
may  not  he  fVirther  burdened  wii^  tite  costs 
of  marinfiis'  suits,  this  rule  has  been  rdaxed 
by  the  present  learned  Judge  of  the  Court 
of  Admiralty,  and  the  suitor  (where  there  is 
no  appearance  for  the  owner)  has  been 
allowed  to  pay  seamen's  wages,  and  efaum  in 
respect  of  them ;  and  see,  m  a  case  of  hot- 
tomry,  the  JohnFehrman,  16  Jur.  1122. 

(v)  The  Louisa,  GNotes  of  Cases,  532. 

(z)  The  Purissima  Concepcton,  7  Notes  ot 
Cases>  151. 
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*5*  N^d^are-tobeecMisidBredthepfooedaj^^eBfot^^ 
lien»  and  tbe  node  in  which,  without  detrimoal  to  the  ridbts  aeear«d 
to  ipartiea  by  the  Comitton  Law,  effect  is  gii^en  to  the  privileged  clauEM 
which  are  cognizable  in  the  Court  of  Admiralty. 

And  first,  it  is  to  be  observed,  a  proceeding  in  run  and  a  maxitime 
lien  are  correlatiye,  and  that  wherever  the  latter  exists  the  formw  ia 
competent  (a^  The  Common  Law  liensiy  which  attach  upon  sbipa 
and  cargoes,  and  can  only  be  made  effectual  by  the  possession  and 
retention  of  the  wee  subject  to  them-^aa  for  dock  and  harbouc 
does,  repairs  or  wiu*dboiising — are  superseded  by  the  fs'ocess  of  th^ 
Admaralty.  With  the  exieeption  oS  the  case  of  salvers  (&),  whoft^ 
oontiniiea  hold  of  the  ree  may  sometimes  he  neeefi^ry  to  prevent  its 
escape  from  the  process  of  the  Court,  even  those  who  have  maritime 
hens  must,  if  they  would  obtain  its  assistance,  relinquish  their  pea- 
aession*  To  give  effect  to  a  maritime  U^i  it  will  forcibly  dispossese 
those  who,  for  what  cause  soever,  claim  to  detain  a  vessel.  W  ith  an 
entire  disregard  of  the  existaioe  of  all  other  encumbrances,  the  ret 
i^ected  by  the  maritime  lien  will  be  arrested,  and  on  decree  made* 
sold  by  tne  Admiralty  marshal  or  commissioner ;  but  that  done,  his 
first  duty  is  to  satisfy,  out  of  the  proceeds,  the  liens  which  the 
Common  Law  would  enforce,  paying  the  residue,  less  the  expenses  of 
sale,  into  Court  for  the  use  ci  the  successM  suitor  (c^  Once  arrested^ 
the  ree  cannot  be  taken  out  (^  the  custody  of  the  Admiralty  by  any 
other  tribunal  ((2);  its  liens^  even  in  the  case  of  bankruptcy  and 
insolvency,  having  priority  over  all  other  debts,  even  mortgagesj 
except  those  Common  Law  liens,  the  essential  eonditiou  and  secmity 
of  which,  possession,  is  amoved  by  its  process,  and  which  are  enitil;led 
to  be  first  satisfied  out  of  the  proceeds  {e)  of  a  sale  under  its  decree. 

The  ordinary  mode  of  proceeding  in  tne  Court  of  Admiralty  for  the 
assertion  of  a  maritime  lien,  is  by  arrest  of  the  ship,  her  ^'tackle, 
apparel,  and  furniture,'' — words  which  include  the  whole  interest  of 
her  owners — under  a  warrant  which  is  issued  oa  an  affidavit  of  the 
oon^ainant,  stating  in  general  terma  the  nature  of  his  claim,  and 
contains  a  citation  (w  all  parties  interested  (/).  So  far,  the  proceeding 
ia  m  rem^^ — a  process  to  make  perfect  a  ri^ht  inchoaite  from  the 
moment  the  lien  attached,  and  the  only  one  which  could  be  effeetual 
in  the  frequent  event  of  the  owners  being  unknovm  or  beyond  the 
readi  of  the  Courts  of  this  country.  But  when  bail  has  been  given, 
as  it  may  be,  to  the  action,  the  plamtiff  having  accepted,  in  the  room 
of  his  lien,  the  bond  of  the  defendant  and  two  fide  jueeores^y  it  becoimes 
a  proceeding  in  personam^  the  suitor  recovering  the  amount  of  his 
judgment  from  the  defendant  and  his  bail.  ,The  security  thus  sub- 
stituted for  the  res  is  enforced  by  attachment  It  is  not  in  the  optien 
of  the  suitor  to  refuse  or  accept  bail  justified  according  to  the  practice 
*  of  the  Court  to  be  of  competent  ability.     K  it  were,  the  shipowner 

(a)  7  Moore,  P.  C.  267.  («)  The  Oirelia.  3  Hagg.  Adm,  Rep.  83, 

{b)  The  Glascow  Packet,  2  W.  Kob.  31^,  The  Hersey,  ibid.  407,  408.     Th«  West- 

313.  rooreland,  4  Notes  of  Csaei^  174^ 

(c)  The  HarmoBie,  4Note»of  Cases,  174.  (J)  Brown's  Ciril  and  AdmiraKy  Law, 
1  W.  Rob.  Rep.  178.  vol.  iL ;  and  Pritchawl's  Admiwlty  Digeat, 

(d)  Ladbrooke  v.  Crickett,  2  T.  R.  019.  tit.  Practice,  p.  301. 
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*  might  be  deprived  of  the  profit  of  his  ship's  employment ;  the  mer- 
chant of  a  market  for  his  goods ;  both  ship  and  goods  might  be  dete- 
riorated b^  detention,  or  overwhehned  with  an  accumulation  of  fees 
of  possession^  dock  dues,  and  warehouse  charges. 

When  a  res  is  sold  by  order  of  the  Court  of  Admiralty  and  its 
proceeds  brought  into  the  Registry,  the  lien  of  the  suitor  attaches 
upon  them  as  previously  on  the  res  itself  (a).  In  undefended  cases 
an  appraisement  by  the  marshal  is  directea  before  sale,  in  order  to 
ascertain,  for  the  l>enefit  of  creditors,  what  may  be  a  proper  reserved 
price.  And  when,  as  in  cases  of  salvage  and  of  damage,  the  amount 
recoverable  by  the  suitor  is  governed  or  limited  by  the  valiib  of  the 
property  salved,  or  the  value  of  the  wrong-doing  vessel,  and  the 
parties  cannot  agree  in  their  estimate  of  it,  the  Court,  though  bail  has 
Deen  given,  will  order  the  resi  to  he  appraised  (/*).  Should  it  after- 
wards be  sold  for  a  higher  or  lower  price,  that  fact  will  have  no 
influence  on  the  adjudication ;  the  amount  of  an  appraisement  by  the 
marshal,  unless  qistioned  i^d  reviewed  at  the  tSe,  heing  taWen  to 
be  the  real  value  (i). 

The  cause  then  proceeds  by  libel,  responsive  allegation,  and  re-^ 
joinder,  the  evidence  in  chief  being  taken  down  by  the  examiner  on 
reading  the  plea  to  the  witness,  and  the  cross-examination  on  written 
interrogatories,  or  by  **  Act  on  Petition ;  a  pleading  in  which  the 
allegations  on  each  side  are  supported  and  rebutted  by  afiSdavits  and 
the  production  of  such  documentary  evidence  as  is  by  statute  (k)  or  the 
,  practice  {[)  of  the  Court  admissible,  without  the  examination  of  wit- 
nesses or  formal  answer  upon  oath. 

It  has  been  mentioned  tnat  in  causes  of  collision  the  Judge  is  assisted 
by  the  nautical  skill  and  experience  of  two  of  the  elder  brethren  of 
the  Trinity  House  (m\  The  same  course  is  also  sometimes  resorted 
to  in  the  hearing  of  salvage  suits.  The  Trinity  Masters  are  not  sworn, 
and  though  their  opinions  are  attentively  considered,  the  sentence  is 
not  theirs,  but  of  the  Judge  (n\  Where  there  is  ^onnd  for  appre- 
hending diat  both  parties  may  oe  held  to  blame  (o),  it  will  be  pruaent 
for  the  owner  of  the  ship  which  has  sustained  the  more  serious  injury, 
to  resort  to  the  Admiralty  for  relief;  and  there  probably,  in  a  great 
majority  of  cases,  substantial  justice  is  reached.  Since  the  passing  of 
the  3  &  4  Vict  c.  65^  which  empowers  that  Court  to  inform  its  conscience 

*  upon  matters  of  fact,  by  directing  issues  to  be  tried  in  the  Courts  of 


a. 


Neptime,  2  Knapp,  94. 
The  Peraan,  1  Notes  of  Cases,  806. 
The  Mellona,  6  Notes  of  Cases,  69. 

(i)  Ibid.  And  see  the  Betsy,  6  C.  Bob. 
296. 

(k)  &,  a.  In  cases  of  salvage,  b^  9  &  10 
Vict,  c  99,  s.  16,  the  examination  taken  on 
oe^  bv  a  receiver  of  droits  of  "any  person 
belonging  to  a  ship  in  distress,  or  others 
able  to  g^ve  an  aooonnt  thereof;"  in  cases 
of  damage,  the  report  made  to  the  Board 
of  Trade  nnder  9  A  10  Vict.  c.  100,  s.  19, 
which  is  evidence  against  the  owners  of  the 
stenm  vessel  by  whom  the  report  has  been 
made. 


(Q  Sxxdk  are  the  log,  the  protest,  the  ship's 
artides,  all  of  which  are  received  as  evidence, 
subject,  it  wonld  appear,  to  the  same  rules 
as  at  Common  Law,  bat  with  a  somewhat 
less  strict  observance  of  them.  Indeed,  the 
form  in  which  the  evidence  is  taken  in  pro- 
ceedings by  act  on  petition, — viz.,  by  affi- 
davit,— renders  this  laxity  unavoidable. 

(m)  Ante,  p.  524. 

(n)  See  the  Christiana,  7  Notes  of  Cases^ 
7 ;  ibid.  47,  suppl.  Chapman  v.  Williamt, 
4  Notes  of  Cases,  686.  The  Benares,  7 
Notes  of  Cases,  589.  The  Blenheim,  ilnd. 
899. 

(o)  AnlCt  p.  521. 
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*  Common  Liaw,  it  has  occasionally  been  matter  of  mormnr,  that  parties 
to  inquiries  affording  so  much  scope  and  temptation  to  false  swearing 
should  be  compelled  to  abide  the  result  of  an  opinion  influenced  in 
some  degree  by  the  effect  of  affidavits  and  depositions  on  the  minds  of 
unsworn  laymen,  and  to  lack  the  advantage  of  a  vivd  voce  examination 
and  cross-examination  in  the  eye  of  a  jury,  of  persons  from  whom  the 
very  nature  and  mystery  of  their  callmg  render  the  truth  most  hard  to 
be  elicited  (p).  It  is  urged  on  the  other  hand,  that  the  issues  in  a  cause 
of  collision  are  rarely  questions  of  mere  fact;  and  that  to  throw  them 
down  before  a  jury  not  conversant  with  nautical  practice  may,  however 
great  the  vigilance  of  the  Judge,  involve  a  decision  irreconcilable  with 
we  principles  of  admitted  science.  It  has  been  thought,  too,  to  approxi- 
mate to  an  absurdity,  to  examine  and  cross-examine  witnesses  re- 
garding laws  and  rules  which  are  incontrovertible  and  ought  to  be  well 
known  to  the  Court,  oftentimes  with  no  effect  but  to  confound  the 
understandings  of  twelve  men  wholly  unused  to  such  inquiries,  to 
whom  the  language  of  sea-farers  is  strange,  and  who,  haply,  have 
enough  to  do  in  cases  relating  to  matters  with  which  they  are  mmiliar, 
to  guard  their  minds  against  the  imdue  influence  of  a  popular  address 
and  of  the  first  and  the  last  word  (a).  In  all  cases,  whether  of 
dama^re,  salvage,  waives,  &c.,  the  exammation  vivd  voce  of  witnesses  in 
opT^ort,  a^d  be^commissioners.  in  the  Brst  instaiice,  and  for  the 
purpose  of  clearing  up  doubts  as  to  the  effect  of  evidence  taken  on 
depositions  or  affidavit,  and  the  exercise  of  the  other  powers  conferred 
by  the  statutes,  have  become  part  of  the  usual  practice  of  the  Ad- 
miralty. 

Before  decree,  a  conffict  for  priority  between  liens  may  be  raised  by 
the  petition  of  a  second  claimant,  but  a  decree  once  pronounced,  the 
liens  of  all  other  creditors  are  forfeited,  the  res  or  the  proceeds  of  it 
passing  into  the  hands  of  the  purchaser  or  successful  suitor,  exonerated 
from  its  old  encumbrances. 

Some  question  upon  this  point  appears  of  late  years  to  have  been 
founded  on  the  form  of  the  bail-bond  required  by  the  Admiralty,  on 
payment  of  money  to  a  successful  suitor.  The  observations  of  Lord 
Langdale  upon  thi^  instrument,  in  the  case  of  the  Saracen  above  re- 
ferred to,  may  appear  to  accredit  the  notion  of  a  distinction  in 
Admiralty  debts,  and  that  payment  is  only  made  to  a  creditor  of 
inferior  degree  conditionally  on  no  other  debts  of  a  higher  character 
appearing  jtfter  judgment  An  article  of  an  ancient  sea-law,  incorpo- 
rated in  some  editions  of  the  ConsolatOy  gives  countenance  to  this 
construction  (r).  The  terms  of  the  bond  are  to  restore  the  sum  to  be 
paid.  ^*  In  case  any  person  shall  come  in  for  his  interest  in  the  said 
^  sum,  and  pay  the  customary  fees  as  taxed  in  the  cause,  and  put  in 


(p)  The  case  of  the  Harriet,  1  Wm.  Rob.  aj).  1343,  Art.  xxxii.     FardessuB,  vol.  v., 

p.  429,  is  believed  to  be  the  only  one  in  p.  390.    1^  Les  serviteon  et  mariniera  poor 

whidi  an  iMoe  has  been  directed.  oe*  qoi  leur  sera  da  de  lojers  sans  qnlli 

(g)  See  the  Anne  and  Marv,  2  Wm.  Rob.  soient  tenos  de  donner  cantion  de  rappoarter. 

Rep.  190.    See  also  the  AId^,  7  Notes  of  paroeqoe  personne  ne  pent  lea  pnmer  en 

Cases,  354,  and  Law  Magazine,  No.  100,  p.  70.  temps  et  en  droits ;  and  see  The  Tecmnseh, 

(r)  Ordinance  of  Aragon  and  Cataloma,  6  Notes  of  Cases,  668. 
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*  infficifiait  Bwnrityto  mnswerthe  motion  oommenowl  in  ikmi  beUl^  and 
ibr  hiB  penonal  Araeabranoe  at  Bnoh  tbnM  «•  die  same  ehall  fo  reqiitre^ 
and  to  pay  what  shall  be  adjudged  with  erpeases,  and  to  hdog  hko  tha 
reff istiy  ctf  the  Onnt  the  said  som,  wheneyer  t^  Oouit  ahall  ordeEv 
am  to  saTe  harmkes  Ae  judge,  regbtsai;  manhal^  and  aU  «thiear^ 
tjfficers  of  the  Court,  as  to  the  payment  of  the  said  sum.'' 

WitfaoQt  help  from  the  light  thrown  upon  dieae  words  by  the 
TH»ctioe  of  die  Oonrt,  they  would  seem  to  justify  the  doubt  whiok 
ios  been  enteitained.  But,  if  the  suitor  deots  to  wait  the  exmratioii 
of  a  year  and  a  day  before  iiis  appUcatien  for  payment,  llie  ooad  is 


not  i^uired.  Whatover  'nay  haye  been  the  origin  of  the  (oirm^  its 
■effact  a  not  to  guarantee  the  Court  and  its  officers  against  claims 
pecramount  to  those  pronounced  for,  but  to  guard  against  the  possiblt 
uuschief  of  a  res  naying  been  proceeded  against  and  a^udged  a 
«rror  as  to  its  real  owneruiip.  This  seems  abundaBtly  clear  from  iht 
authorities  on  the  praxstioe  of  the  Admiralty  (s),  in  confonaity  with 
wiiich.the  learned  Judge  of  that  Court  observed,  in  a  case  lately 
decided  by  hkn,  that  he  was  ^^  disposed  to  b^eve  that  the  eaqpressioiis 
in  the  bond  iq)plied  «zclusiyd[y  to  interests  in  the  subject-matter 
as  in  cases  of  title.^  The  Court,  in  the  eyent  of  its  haying  beea 
misled  in  tiie  manner  supposed,  might  be  called  upon  to  rescmd  its 
«wn  decree,  and  takes  security  to  enalde  it  to  do  so» 

6.  In  the  countries  goyemed  by  the  Civil  Law,  and  in  many  of  ih% 
States  of  the  American  Union,  repairs  and  necessaries  constitute  a  lien 
upon  the  ship.  The  same  doctrine  preyailed  in  this  country  down  to 
the  reign  of  Charles  II.  (t).  Material  men,  indeed,  continued  le 
our  own  day  to  be  paid  out  of  proceeds  in  the  Re^stry ;  and  the 
practice  wm  upheld  with  a  high  hand  by  tiie  Court  of  Admiral^^ 
until  coDdemned  on  the  appeal  of  a  mortgagee  by  the  Judicial  Com- 
mittee of  Friyy  Council  (li).  The  Legislature,  however,  by  the  3  £  4 
Vict  c  66,  s.  6,  has  virtually  supplied  this  defect  of  jurisdiction. 
The  Court  of  Admiralty  is  by  that  Ad  empowered  to  decide  all 
claims  and  demands  for  necessaries  supplied  to  any  foreign  ship  or 
aea-going  yessd,  and  to  enforce  payment  thereof,  whether  she  may 
4uiye  hem  witiiin  the  body  of  a  county  or  upon  the  high  seas  when 
they  were  furnished.  Tbie  object  of  the  statute  was  to  provide  a 
remedy  against  the  inconyenience  which  fr^uently  occurred  when 
Ik  foreign  vessel  was  driven  upon  the  coasts  of  this  country,  and  the 
-master,  having  no  credit,  was  under  great  difficulty  in  providing 
necessaries  for  the  purpose  of  refitting  her  and  of  proceeding  on  his 
voyage  (^).  The  statute  confers  upon  the  Court  a  jurisdiction  to  be 
«mploy^  in  every  lawftd  mode  for  enforcing  payment;  that  is,  by 
4»rr08ting  the  person  of  the  owner  <Mr  his  property  in  case  of  necessity, 
and  the  Court  will  exercise  this  power  equitably,  and  endeavour  to 
*  protect  the  interests  of  every  person  having  a  bonSL  fide  lien  upon  the 

(tf)  Clarke,  Praz.  Csr.  Adm.  tit.  S6,  S8,  («)  The  Neptnne,  S  Hagg.  128;  £  Ksajpp, 

89.    S«e  also  %  learned  note  to  1^  artide  P.  0.  Cases,  94. 

in  the  Law  Maga^dne,  Kb.  98,  p.  142,  and  (s)  See  tiie  judgment  of  Dr.  Luihington. 

6  Notes  of  Oases,  p.  966.  Hie  Ocean,  2  W.  Rob.  868. 

(0  See  «mie,  p.  110. 
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^  thix^  srreBted,  or  mbseqaent  ptuchwpen  without  nofiee.  Bat  Dr. 
LuahingUm,  in  a  recent  ca8e(y),  drew  attention  to  the  &ct  tfaaM;  no 
lien  is  estabUabed  by^  the  Act,  and  desired  it  not  to  be  snppoBed  that, 
in  pronoHncing  for  his  jnrisdictioa,  he  held  in  the  eU^test  oegree  that 
m  GMim  for  necessaries,  contracted  for  by  a  ship  four  or  five  years  aco, 
could  militate  against  sabseqoent  owners.  ^  I  give,*'  oontinned  me 
learned  Ju^e,  **  no  opinion  upon  that  point  It  may  be  a  question 
which  I  am  not  now  bonnd  to  determine,  whedier  a  'ship,  having  band 
fide  dianged  hands,  could  be  liable  to  any  sncfa  demand. 

7.  Althongli  the  writings  of  foreign  jurists  are  bat  sparin^y  re- 
feired  to  in  the  cases  which  have  oeen  dted,  it  is  satn&ctory  to 
observe  how  closely  the  dedsions  of  the  Croort  of  Admiral^  of 
Enaland  have  adhered  to  the  principles,  of  the  general  Marine  Law, 
and  bow  slight  is  their  variance  firom  the  positive  enactments  of  other 
maritime  states.  Lo<x€niiLs{z)y  3lyprnamn{a)^  CasaregiiV)^  Valm{c\ 
PoMer  (d)y  cite  with  a^^noval  the  rule  respecting  bottomry  bonds  in 
&vour  of  the  one  of  the  latest  date.  Bynkersko^  is  not  a  little  angry 
widi  Virmimm  {e)  iot  writing  of  it  as  a  codosity  in  the  law;{/); 
Kntitke^g.)  alone  insists  tiiat  as  idie  monies  of  suooesaive  lenders  on 
bottomry  were  advanced  for  the  prosecution  of  the  same  voyage,  no 
privilege  or  priaritr  among  tbem  nould  be  admitted. 

The  rule  established  by  the  French  ordinance  and  by  the  Code 
de  Commerwis  in  conformity  with  the  weiji^t  of  authority.  Emeriffon, 
in  commenting  upon  it,  adverts  to  a  distinction  which  does  not  uppear 
to  have  oidled  for  notice  in  the  oases  which  we  have  oonsiderecC  and 
may  be  uselully  remembered.  ^  The  third  l^ider  shall  be  preferred 
to  the  second,  and  the  seeoiid  to  the  first,  sic  erunt  noweima  primi  et 
primi  maniseimL  But  creditors  who  have  contributed  to  the  relief  of 
the  same  distress  shall  be  classed  tc^ether,  without  regard  to  the  dates 
of  their  respective  contracts  "  (A).  He  says  also,  and  Valin  (t)  agrees 
with  bim,  that  the  claim  of  the  merchant  whose  goods  have  oeen  sold 
for  the  ship's  necessities  is  of  equal  ranlc  with  that  of  the  lender  on 
bottomry.  For  tins  doctrine  he  cites  an  article  of  the  Conaolato  (Jc\  in 
which  me  Marine  Law  is  deolared  to  be,  that  if  the  master  is  in  need 
of  money  to  enabk  him  to  prosecute  the  voyage,  and  there  is  no 
one  willing  to  lend  it  to  him,  and  the  owners  of  the  cargo  have  it 
luyt,  he  ought  to  sell  as  much  of  the  goods  as  will  produce  the 
*  sum  required ;  in  which  case  tiiey  whose  goods  are  sold  shall  be 


(y)  llie  Akxaador,  1  W.  Bob.  294. 
(z)  Part  4»  o.  6,  n.  150,  p.  42a 
la)  Lib.  2,  c.  6,  n.  8,  p.  293. 
h\  Diic.  18.  No.  14. 

(c)  Comm.  wast  I'Ordon.     Ht.  Sftisie  et 
Terte  dee  Taisseaax« 

e\  Pr^t  )i  laOrosae,  art.  4»  g.  2. 
Ad  Pockium  de  Be  Naatici. 
)  Mimm  esse,  quidam  Profasaor  jorU 
ut,  cur  posteriores  Sodemery-Brieven  pri- 
ores  praBcedant.  Sed  cur  kupezisad  in  rem 
oonserrandam,  pacto  pignore  antiquioribos 
prsBferantor,  J.  Ctonim.  miratnr  nemo,  et 
rationem  ezpedivit  Ulpianns  in  1.  yi.  pr.  ff. 


"Qui  potin  pig."  Id.  pothis  mirar quad flto 
ipse  ait  dot  ««f»  Bjflbriefvoor  een  Bodemeiy 
brief  goat ;  nam  ex  ratione  oommnni  dice- 
remns  rfjv  Bylhrief  oedere  ny  Bodemery^ 
hrief  nee  aliter  afObQC  didiei.  Qoestionea 
Juris.  Privati,  lib.  iii.  c.  16.  A  B^l-hrief 
is  a  bill  or  bond  nven  to  a  shipwright  to 
secure  a  portion  ot  a  ship'«  price.  The 
doctrine  of  Vinnias  is  supported  by  the 
Swedish  Ordinance,  a.d.  1667,  part  9,  e.  0. 
(ff)  Quest.  25,  p.  880. 

h)  VoL  IL  c.  12,  s.  4. 

0  Vol.  i.  p.  848. 

%)  C.  62,  by  Pardessus. 
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"^  privileged  above  all  other  creditors  of  the  ship,  except  the  roaster 
and  the  crew. 

So  also  with  respect  to  wages.  The  proclamation  which  Lord 
StoweU  delighted  to  make,  of  the  sailor's  right  to  cling  to  the  last 
plank  of  the  ship  in  which  he  has  served  (f),  was  but  a  paraphrase 
of  the  role  of  the  Coneolato,  that  while  a  single  nail  of  the  ship 
remains  it  is  pledged  to  the  mariner's  claim  fm).  In  that  ancient 
code,  or  collection  of  sea-laws,  the  grounds  and  conditions  on  which 
priority  is  secured  to  wa^  over  omer  liens  upon  a  ship  are  stated 
with  little  less  precision  man  in  the  latest  of  the  decisions  which  we 
have  noticed.  As  a  general  rule,  the  master  was  bound  to  pay  the 
wages  of  the  seamen  m  the  port  at  which  he  received  the  freight  (n). 
If  the  shippers  of  goods  proved  /abe,  and  the  value  of  their  mer- 
chandise msufBcient  to  pay  the  freight  due  upon  it,  unless  the 
seamen  consented,  as  matter  of  favour  to  the  master,  to  wait 
until  their  arrival  at  a  place  where  he  could  procure  money  to  pav 
them,  the  ship  was  to  be  sold  to  answer  their  demands  (o).  But  it 
was  otherwise  if  by  agreement  they  were  to  be  paid  for  their  services, 
out  and  home,  on  their  return  to  the  port  of  departure ;  in  which 
case,  though  the  prioribr  of  their  lien  upon  the  ship  over  aU  other  liens 
was  secured,  thev  could  advance  no  claim  for  payment  until  the  end 
of  the  voyage  (p\ 

By  the  ordinance  of  Louis  XIV.  it  is  provided  (  o),  that  the  wages 
of  the  mariners  emploved  during  the  last  voyage  made  by  the  ship  are 
privileged  over  the  debts  of  all  other  creditors.  With  the  same  limi- 
tation, the  wages  of  the  master  and  mariners  are  ranked  by  the  Code 
de  Commerce  before  loans  to  the  master  for  the  necessities  of  the  ship 
during  the  last  voya^,  and  the  debts  of  material  men  and  lenders  on 
bottomry  (r).  But  uie  annotators  of  this  article  inform  us,  that  wages 
due  for  preceding  voyages  are  not  privileged,  and  that  the  master  and 
crew  have  themselves  to  blame,  if,  after  bringing  a  ship  into  port,  they 
allow  her  to  goto  sea  before  satisfiiction  of  their  Jiens.  ''By  so  doing," 
say  Boulay  ?aty(«),  and  Rogron{t\  "  their  debts  are  reduced  to  tfie 
rank  of  ordinary  debts,  and  they  are  barred  altogether  if  not  put  in 
suit  within  A  year  from  the  termination  of  the  voyage  during  which 
*  the  wages  were  earned.** 

The  prioritv  of  the  lien  for  damage  over  liens  ex  contractu  is  not 
expressly  declared  in  any  of  the  foreign  maritime  codes,  or  discussed 
by  the  commentators  upon  them ;  but  it  seems  to  result  from  the 
unqualified  terms  in  wmch  the  liability  of  the  owner  of  the  wrong- 
doing vessel  to  the  extent  of  the  value  of  it,  is  everywhere  laid 
down  (u). 

(J)  The  Sidney  Cove,  2  Dods.  The  Nep-          (r)  Code  Comm.  art,  191. 

time,  1  Hagg.  Rep.  227.  (*)  Bonlay  Pttty,  Coors  de  Droit  Comm. 

'm)  Conaolato,  par  Pftrdossas,  c.  98.  tit.  1,  8.  2. 

n)  Ibid,  c  94.  {f)  Code  de  Commeroe  expliqu^  B.  2, 

(o)  Ibid.  tit.  1,  art.  191. 

\p)  Ibid.  (k)  Ante,  p.  680. 
{q)  Art.  16. 
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49.  Provisional  Certificate,  when  to  be  delivered  up. 

50.  Custody  of  Certificate ;  Delivery  of  Certificate  may  be  required ;  Penalty  for 

Detention. 
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129.  In  London,  Sailors*  Homes  may  be  Shipping  Offices. 

130.  Dispensation  with  Shipping  Master's  Superinlendenoe. 

ExanUnaHoni  and  Oerttficatei  of  Mtuteri  and  MatH, 

131.  Examinations  to  be  instituted  for  Masters  and  Mates. 

132.  Powers  of  Board  of  Trade  over  EKaminatioas. 
138.  Fees  to  be  paid  by  Applicants  for  Examination. 

134.  Certificates  of  Competency  to  be  granted  to  tfiose  who  pas0» 
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140.  Penalties  lor  false  representations ;  for  foi^ging  or  altering  or  fraudulently 

using  dr  lending  any  Certificate. 
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Master ;  to  be  in  Duplicate ;  Provision  for  Substitutes. 

151.  Foreign-going  Ships  making  short  Voyages  ma/tfave  running  Agreements. 

152.  Engagement  and  Discharge  or  Seamen  in  the  meantime. 

153.  Duplicates  of  running  A^iMmentt  how  to  be  dealt  with. 

154.  Fees  to  be  paid  on  suoh  lUnaing  A4|fFaemenfa< 

156.  In  Hoaie-trade  Shipa  Agraam^nt  to  b»  efiter«d  into  before  a  ahipping 
Master  or  other  Witness. 

156.  Special  Agreemenjto  fo  fiome4rad9  Sfhipa  Moaning  to  same  Owaers. 

157.  Penalty  for  shipping  Seamen  without  Agreement  duly  executed. 

158.  Changes  in  Crew  to  he  reported.  •. 

159.  Seamen  en^^ac^ed  in  th^  Oolotii^s  to  b6  shipped  before  S6me  Shipping  Master 

or  Offioer  ef  Customs. 
Idd.  Seamen  engaged  in  Foreign  Ports  to  be  shipped  with  the  Sanoticm  and  in 

the  Presence  of  the  Consul* 
lot.  ifttiles  &s  io  Production  of  Agreements  and  Certificates  of  Masters  and  ^ates 

of  Foreign-going  Ships. 


viii  Afpendixn 
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162.  Rules  as  to  Production  of  Agreements  and  Gertifieatas  for  Boofee-tniie 

Ships. 
168.  Alterations  to  be  void  unless  attested  to  ha^e  been  made  with  tbe  Oooaani  €f 

all  Parties. 

164.  Penalty  for  falsifying  Amement. 

165.  Seamen  not  to  be  bound  to  produce  any  Agreement 

166.  Copy  of  Agreement  to  be  made  accessible  to  Crew. 

167.  Seamen  d&harged  before  Voyage  to  hare  Compensation. 

Allotment  of  Wages, 

168.  Regulations  as  to  Allotment  Notes. 

169.  Allotment  Notes  may  be  sued  on  summarily  by  certain  VetBom  and  mider 

certain  Conditions. 

DUeharge  and  Payment  of  Wagee, 

170..  Discharge  from  Foreign-goingShips  to  be  made  before  Shipping  Master. 

171.  Master  to  deHrer  Account  of  Wages. 

172.  On  Discharge,  Masters  to  give  Seamen  Certificates  of  Discharge,  and  return 

Certificates  of  Competency  or  SerTice  to  Mates.- 

173.  Shipping  Master  may  decide  Questions  which  Parties  refer  to  him. 

174.  Master  and  others  to  produce  Papers  to  Shipping  Masters,  and  give  ETidenoe. 

175.  Settlement  of  Wages:    Release  to  be  signed  before  and  attested  by  the 

Shipping  Master;  to  be  a  Discharge;  and  to  be  Evidence;  and  no  other 
Receipt  to  be  a  Discharge.  Vouoher  to  be  given  to  Master,  and  to 
be  Evidence. 

176.  Master  to  make  Reports  of  Character. 

RenUttanee  of  Wagee,  and  8aving$  Banke  for  Seamen, 

177.  Facilities  may  be  given  for  remitting  Seamen's  Wages. 

178.  Power  to  pay  when  Order  is  lost 

170.  Penalty  for  issuing  money  Orders  with  fraudulent  Intent  _ 

180.  Savings  Banks  for  Seamen  may  be  established. 

Legal  RighU  to  Wagee, 

181.  Right  to  Wages  and  Provisions,  when  to  begin. 

182.  Seamen  not  to  give  xxif  certain  Rights. 

188.  Wages  not  to  b«  dependent  on  the  earning  oi  Frei^^ 

184.  In  case  of  Death,  such  Wagee  to  be  paid  as  after  mentioned. 

185.  Rights  to  Wages  in  case  of  Termination  of  Service  by  Wredc  or  Illness. 

186.  Wa^  not  to  aoorue  during  Reftiaal  to  work  or  Impnsomnent 

187.  Penod  within  which  Wages  are  to  be  paid. 

^Mode  of  recovering  Wagee. 

188.  Seamen  may  sue  tot  Wages  in  a  summary  Manner. 

189.  Restrictions  on  Suits  for  Wages  in  Superior  Courts. 

190.  No  Seaman  to  sue  for  Wages  abroad,  except  in  oases  of  DIsobaige  or  of 

Danger  to  life. 

191.  Master  to  have  same  BeoMdies  for  Wages  as  Seamen. 

BeUrfto  Seamerie  FamUiee  out  of  Poor  Eatee. 

192.  Relief  to  Seamen's  Families  to  be  chaigeable  on  a  certain  Portion  of  their 

Wages, 

193.  Notice  to  be  given  to  Owner,  and  Charge  to  be  enforced  on  the  Return  of  tbe 

Seamen. 
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WagM  and  Egeci$  ofdeeeaud  Seamen, 

194.  Masters  to  take  charge  of  or  sell  Effects  of  deceased  Seamen  which  are  on 

boajid,  and  enter  the  same,  and  Wages  due,  in  the  Official  Log. 

195.  Such  Effects  and  Wages  to  be  paid  either  to  Consul  or  to  Shipping  Master, 

with  full  Accounts. 

196.  Penalties  for  not  taking  charge  of,  remitting,  or  aooounting  for  such  Monies 

andElfects. 

197.  Officers  of  Customs  and  Consuls  to  take  charge  of  E£fects  left  by  Seamen 

abroad,  and  to  remit  the  same  and  their  Wages  to  Board  of  Trade. 

198.  Wages  and  Effects  of  Seamen  dying  at  Home  to  be  paid  in  certain  cases  to 

3oard  of  Trade. 

199.  If  Wages  and  Property  of  deceased  Seamen  less  than  501.,  they  may  be  paid 

over  without  Probate  or  Administration  to  the  Persons  entitled. 

200.  Mode  of  Payment  under  Wills  made  by  Seamen. 

201.  ProTision  for  Payment  of  just  Claims  by  Creditors,  and  for  preventing 

firaudulent  Claims. 

202.  Mode  ai  dealing  with  unclaimed  Wages  of  deceased  Seamen. 

203.  Punishment  for  Forgery  and  false  Bepresentations  in  order  to  obtain  Wages 

and  Property  of  deceased  Seamen. 

204.  Effects  of  Seamen  discharged  firom  Navy  to  be  disposed  of  by  Accountant 

General  of  Navy. 

Leaving  Seamen  Abroad. 

205.  On  Discharge  of  Seamen  abroad,  by  Sale  of  Ship  or  otherwise.  Certificates 

of  Discharge  to  be  given,  and  Seamen  to  be  sent  Home  at  Expense  of 
Owner. 

206.  Forcing  Seamen  on  shore,  a  Misdemeanor. 

207.  No  Seamen  to  be  discharged  or  left  abroad  without  Certificate  of  some 

Functionary. 

208.  Proof  of  such  Certificate  to  be  upon  the  Master. 

209.  Waffes  to  be  paid  when  Seamen  are  left  behind  on  ground  of  Inability. 

210.  Such  Wages  to  be  treated  as  Mcmey  due  to  the  Seamen,  subject  to  payment 

of  Expense  of  their  Subsistence  and  Passage  home. 

211.  Distressed  Seamen  found  abroad  may  be  relieved  and  sent  Home  at  the 

public  E^nse. 
912.  Masters  of  British  Ships  compelled  to  take  them. 
219.  Power  to  sue  for  the  Amount  advanced  for  the  Belief  of  Seamen  left  abroad. 

Volunteering  into  the  Navy, 

214.  Seamen  allowed  to  leave  their  Ships  in  order  to  enter  the  Navy. 

215.  Clothes  to  be  delivered  at  once ;  Wages  to  be  given  to  the  Queen's  Officer  on 

account  of  the  Seamen. 

216.  Bepayment  to  Owner  of  Advance  paid  and  not  duly  earned. 

217.  If  new  Seamen  are  engaged  instead  of  the  orifinal  Seamen,  the  Owner  may 

apply  for  Bepayment  of  any  extra  Expense  he  has  been  put  to. 

218.  Application,  how  to  be  decided  on,  and  amount  of  Bepayment  how  to  be 

ascertained. 

219.  Accountant  Ctoeral  to  pay  Sums  when  ascertained. 

220.  Penalty  for  Forgery  andralse  Bepresentations  in  support  of  such  Applications. 

Provisions,  Health,  and  Accommodation. 

221.  Smrvcry  of  Provimons  and  Water  on  Complaint  made. 

222.  Forfeiture  for  frivolous  Complaint 
223;  Allowance  for  short  or  bad  Provisions. 

224.  Medicines,  Lime  or  Lemon  Juice,  Sugar  and  Vinegar  to  be  provided  and  kept 
on  board  of  certain  Ships. 

225.  Masters  to  keep  Weights  and  Measures  on  board. 


K  Appendix. 

Si. 
226.  Board  of  Trade  and  Local  Boards  may  appoint  Inapeetors  of  Medicines,  wbo 

are  to  see  that  Ships  are  properly  proyided. 
SST.  Panalty  for  aalling  bad  Dmga  for  Ships. 
228.  Expense  of  Madioal  Attendance  and  SoWatanae  in  ease  of  Illnaaa.  and  of 

Burial  in  oaae  of  Death,  how  to  be  defraved. 
220.  Expenses,  if  paid  bj  Consul,  to  be  recoverable  from  Owner* 
980.  Oertain  Ships  to  oarry  Medioal  Practitionen ;  Fsnal^. 
231.  Place  appropriated  to  Seamen  to  have  a  certain  Space  for  aatfli  Man«  and  to 

bs  properly  aonatfuctad  and  k^  olear. 

Power  dfnutking  OompUrint 
U^iit  Seamen  to  be  allowed  to  go  aslunra  to  make  Gcunpiauit  U  a  Justiee* 

ProUeHon  qf  Seamen  from  Impoeitien. 

1233.  Sale  of  and  Charge  upon  Wages  to  be  invalid. 

234.  No  debt  exceeding  5f .  recoverable  till  End  of  Vojage. 

235.  Penalty  for  Overcharges  bj  Lodang-house  Keepers. 

236.  Penalty  for  detaininc^  Seamen's  Ejects. 

237.  Persons  not  to  ^o  on  board  before  ^e  ^al  Arrival  of  Ship  without  Permission. 

238.  Penalty  for  Sohcitations  by  Lodging-house  Keepers. 

Discipline. 

239.  Misconduct  endangering  Ship,  or  Life  or  Limb,  a  Misdemeanor. 

240.  power  of  Admiralty  Cowts  to  remove  Master. 

241.  Power  to  investig^ate  Cases  of  alleged  incompetency  and  Misconduct* 

242.  Board  of  Trade  may  cancel  or  suspend  Certificates  in  certain  Cases. 

243.  Offences  of  Seamen  and  Ajjprentiees  and  their  Punishments; — ^Denrdan; 

neglecting  or  refusing  to  join  or  to  proceed  to  Sea ;  Absence  within  M 
tiours  before  Sailing,  and  Absence  without  Leave ;  quiitinff  without  Leave 
l^efore  Ship  is  secured;  Act  of  Disobedience ;  continued  DisobedieBOs; 
Assault  on  Officers ;  combining  to  disobey ;  wilful  Damage  and  Embesals- 
ment ;  Act  of  Smuggling  causing  Loss  to  Owner. 

244.  Entry  of  Offences  to  be  made  in  Official  Log»  and  to  be  read  over  or  a  Ck)py 

given  to  the  Offender,  and  his  !EUply,  if  anvi  to  be  also  entered* 
240.  Seamen  wliom  Masters  of  Ships  are  compelled  to  conveyi  and  Parsons  going 
in  Ships  without  Leave,  to  be  sul^jsot  to  Penalties  for  fir^h  ot  l)ildplins. 

246.  Master  or  Owner  may  apprehend  Desertei^  without  Warrant. 

247.  Deserters  may  be  sent  on  board  in  lieu  of  being  imprisoned. 

248.  Seamen  imprisoned  for  Desertion  or  Breach  of  Discipline  may  be  sent  on 

board  before  the  Termitiation  of  the  Sentence. 

249.  Entries  and  Certificates  of  Desertion  Abroad  to  be  copied,  sent  Home,  and 

admitted  in  Evidence. 
260.  Facilities  fcr  proving  Desertion,  so  far  as  concerns  Forfeiture  of  Wages. 
251.  Costs  of  procuring  Imprisonment  may,  to  the  Extent  of  ^t^  be  deducted  from 

Wages. 
11^52.  Amount  of  Forfeitilre,  how  to  be  ascertained  when  Seamen  contract  for  the 

Voyage. 

253.  Applidation  of  Forfeitures. 

254.  Questions  of  Forfeitures  may  be  decided  in  Suits  for  Wages. 

255.  Penalty  for  false  Statement  as  to  last  Shi^  or  Kame. 

256.  Fines  to  be  deducted  from  Wages,  and  paid  to  Shipping  Master. 

257.  Penalty  for  enticing  to  desert,  and  harbouring  Deserters. 

258.  Penalty  for  obtaining  Passage  snrreptitioudly. 

259.  On  Change  of  Masters,  Doouments  hereby  required  to  b«  handed  oyer  to 

Successor. 

Naval  Courts  on  the  High  iSea$  (thd  Ahrodd. 

I 

260.  Naval  Courts  may  be  summoned  for  hearing  OomplftintA,  ind  intuiting  into 

Wrecks  on  the  High  Ssas  or  AlnroiMl. 
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St, 

261.  Gonstitation  of  such  Courts. 

262.  Oeneral  Functions  and  Modo  o/  Adtbil  of  such  Courts. 

268.  Powers  of  such  Courts: — to  supersede  the  Master;  to  dischaive  a  Seaman; 
to  forfeit  Wages;  to  decide  Disputes  as  to  Wages,  Fjnes  and  Forfeitures; 
to  direct  C06&  of  Imprisonment  to  bd  t^aid  out  of  Wagefel ;  to  send  home 
Offenders  for  Trial ;  to  order  Payment  of  Costs  and  Compensation.  . 

264.  Orders  to  be  entered  in  Official  Log. 

265.  Report  to  be  made  of  Proceedings  of  Naval  Courts. 

266.  Penalty  for  preventing  Complaint  or  obstructing  Investigaiion« 


Crme$  w^miMed  on  the  High  Seoi-and  Abrotid, 

267.  Offences  committed  hj  British  Seamen  at  Sea,  or  in  Foreign  Forth,  to  be  within 

Admiralty  Jurisdiction. 

268.  Conveyance  of  Offenders  to  United  Kingdom  or  some  British  PoMession  to  be 

tried,  with  the  necessary  Witnesses. 
260.  Inquiry  into  Cause  of  Death  during  Voyage. 
270.  Depositions  to  be  received  in  Evidence  when  the  Witness  cannot  be  produced. 


Registration  of  and  Retumi  ri^tpedtiHg  Seaftm, 

Stl.  EsUblishment  of  Register  Offi(ie. 

272.  Register  of  Seamen  to  be  )cept 

273.  Lists  to  be  mtide  for  all  Bhip9,  Cotttailling  c^ain  PartioulKTs. 

274.  lists  for  Foreign-going  Ships  to  be  delivered  to  Shipping  Master  on  Arrival. 

275.  lists  to  be  delivered  by  Home^trade  Ships  half-yearlyt 

276.  Lists  to  be  sent  Home  in  case  of  Transfer  of  Ship  and  in  case  of  Loss. 

»T7.  Shipping  Misten  and  other  Offloers  to  transmit  Doonments  to  B«gbtftt; 

Registrar  to  permit  In8poction»  to  produM  Originals,  and  givB  Copl^. 
%^^.  OfflMn  of  OustomMo  miike  Rciumt  of  Ships  to  R«gi8ti«r« 
279.  Aereements,  Indentures,  and  AidgilinetitB»  on  arrival  at  a  Foreign  Port,  to 

be  deposited  with  the  Consul,  and  in  a  Colony  with  iImi  Officers  nfOUstMn. 


Official  Logs, 

280.  Official  Loffs  to  be  kept  in  Forms  sanctioned  by  Board  of  Thtde. 

281.  Entries  to  M  made  in  due  Time. 

282.  Entries  required  in  Official  Log  reconvictions  ^  Oflbnc^S;  Funitihttietitfl ; 

Conduct  and  Character  of  Crew;  Illness  and  Injuries;  Deaths:  Births; 
Marriages ;  Quitting  Ship '  Wages  of  Men  entering  Navy ;  W^es  of  deceased 
Seamen,*  Bale  of  deceased  Ms»*6  Effects ;  CoUi&aons. 

283.  Entries,  how  to  be  signed. 

284.  Penalties  in  respect  of  Official  L6^. 

285.  Entries  in  Official  Lo^  to  be  deceived  in  Evldonce. 

286.  Official  Logs  to  be  delivered  to  Shipping  Master. 

287.  Official  Logs  to  be  sent  hOmo  in  case  of  Transfer  of  Ship  and  in  cA^  df  Loss. 


Bmst  fnOkt  ami  OM^H(tf». 

288.  Provisions  of  Act,  as  applied  by  East  Indian  and  Colonial  Gt^Y^innients  to 

th^  Dim  bhipB,  m*y  be  enforoed  throuffhout  the  Ethpife. 

289.  East  Indian  and  Colonial  Aots  to  be  subject  to  DiMliowaii«e»  Mid  trequhe 

0i&6tiott  ai  In  other  C*«e«. 
200.  Confliot  of  Lairg. 


PAET  IV. 

SAFETY  AND  PBEVENTION  OF  ACCIDENTS. 

JppUoation. 

291.  Application  of  Part  IV.  of  Act 

BotUifar  8ea-going  8hip$. 

292.  Bules  as  to  Boats  and  life  Buoys  not  to  a£^  ProTisions  of  Passenger  Act, 

15  &  16  Vict  c.  44, 8.  10. 
298.  Penalties  on  Masters  and  Owners,  &c.,  neglecting  to  provide  Boats  and  life 
Buoys. 

294.  Officers  of  Customs  not  to  clear  Ships  not  complying  with  the  aboTe  Fro- 

risions. 

LighU  ofii  Fog  SigndUt  and  Meeting  and  Paamg. 

295.  Beffulations  as  to  Lights  and  Foff  Signals. 

296.  Bule  as  to  Ships  meeong  each  ouier. 

297.  Bule  for  Steamers  in  narrow  Channels. 

298.  If  Collision  ensues  from  Breach  of  the  abore  Bule,  Owner  not  to  be  entitled 

to  recover. 

299.  Breaches  of  sudi  Bules  to  imply  wilful  Default 

BuiXd  and  Eqtdpment  of  Steam  Ships. 

800.  Iron  Steamers  to  be  divided  by  Water-ti^ht  Partitions.    Officers  of  Cnstcnos 

to  refuse  to  clear  such  Ships  unless  so  divided. 

801.  Equipment  of  Steam  Ships.    Safety  Valve.    Comps^ses  to  be  adjusted.    lire 

Hose.    Siffnals.    Shelter  for  Deck  Passengers. 
302.  Penalty  for  improper  Weight  on  Safety  Valve. 

Swrvey  ofPaseenger  Steamers. 

808.  Definition  of  Passenger  Steamer. 

804.  Passenger  Steamers  to  be  surveyed. 

805.  Board  of  Trade  to  appoint  Surveyors,  and  fix  ibeir  Bemuneration. 

806.  Survevoia  to  have  Power  to  inspect 

807.  Boaru  of  Trade  to  regulate  Mode  of  making  Surveys. 
308.  Penalty  on  Surveyors  receiving  Fees  unlawfully. 

809.  Owners  to  have  Surveys  made  by  Shipwright  and  Engineer  Surveyors,  and 

Surve^^ors  to  give  Declarations  containing  certain  Particulars. 

810.  Transmission  of  Declarations  to  Board  of  Trade.    Penalty  for  Delay. 

811.  Times  for  Surveys  and  Transmission  of  Declarations. 
312.  Board  of  Trade  to  issue  Certificates. 

818.  Manner  of  issuing  and  transmitting  Certificates. 

814.  Fees  to  be  paid  for  Certificates. 

815.  How  long  Certificates  to  continue  in  force. 

316.  Board  of  Trade  may  cancel  Certificates,  and  require  fresh  Declarations. 

317.  Copy  of  Certificate  to  be  ^aoed  in  conspicuous  Fart  of  Ship. 

818.  PassenjKer  Steamer  not  to  go  to  Sea  or  on  any  Voyage  or  flxcursion  without 

Certificate. 

819.  Penalty  for  carrying  Passengers  in  excess  of  Numbers  speoified  in  Certificate. 

820.  Forgery  of  Declaration  or  Certificate  a  Misdemeanor. 

821.  Surveyors  to  make  Betums  ofthe  Build  and  other  Particulars  of  Steam  Ships, 

and  Owners  and  Masters  to  give  Information  for  that  Purpose. 
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Mi$eomhiH  iy  Pa$$tmg€r$  in  Stmrnen. 
8$. 
822.  Penalty  on  Penons  foroing  their  Way  on  board  or  refcudng  to  qnit  the  Ship. 

828.  Penahy  for  aToiding  Payment  of  Fares. 

824.  Penalty  on  Persons  refaaing  to  give  their  Name  and  Address. 

825.  Power  to  refiise  or  remore  Paseengerg  who  are  drank  or  miaoonduet  tiiem- 

eelvea. 

Aceidenti* 

826.  Aooidants  to  Steam  Ships  to  be  reported  to  Board  of  Trade. 

827.  Notiee  to  be  given  of  apprehendad  Loss  of  Sleam  Ships. 
8S8.  OeUiiriMis  to  be  entered  In  Official  Log. 

Oarrfkig  Dangenmi  Qood$, 

829.  ProTisions  to  prerent  the  taking  Dangerous  Goods*  on  board  without  das 

Notice. 


PABT  T. 

PILOTAGE. 

Application. 


880.  Application  of  Part  V.  of  Act 

PotMT  i^  Pilotage  Authoritia  (GimralJ, 

881.  General  JviisdiotiiMi  of  Pilotage  Authorities. 

882.  Power  of  Pilotage  Authorities  to  make  and  extend  ezemptiona  hinn,  com- 

pulsoty  Pilotage. 
888.  Powers  of  Pilotage  Authorities. 

884.  Publication  of  Byelaws. 

885.  ByelawB  to  be  laid  before  Parliament 

886.  Power  of  Af^peal  to  Board  of  Trade. 

Betmmt  hp  Pilotage  AuthoriHe$  (GenmUJ. 

887.  Pilota^  Authorities  to  make  fuU  Betums  to  Board  of  Trade  of  certain 

Particulars  connected  with  Pilotage.  * 

888.  If  Local  Authorities  fail  to  give  the  required  Betums,  their  Jurisdiction  may 

be  transferred  to  the  Trinity  House. 
880.  Betums  to  be  laid  before  Parliament 

Licensing  qf  Matters  and  Mates  (General J* 

340.  Master  or  Mate,  if  examined  and  passed,  to  receive  a  Pilotage  Certificate 
enabling  him  to  pilot  certain  Ships. 

841.  Benewal  of  Pilotago  Certificate. 

842.  Board  of  Trade  to  examine  and  ffrant  Pilotage  Certificates  to  Masters  and 

Mates  on  Pilotage  Authorities  refusing  to  do  so. 

843.  Fees  to  be  ^d  upon  such  Certificates,  and  the  Benewals  thereo£ 

844.  Power  to  withdraw  Pilotage  Certificates. 

Pilot  Boats  (General). 

845.  Pilot  Boats,  how  to  be  ^ovided. 

846.  Characteiisticsof  Pilot  Boats. 

847.  Qualified  Pilot  to  di^lay  Flag,  though  not  in  Pilot  Boat 
348.  Penalty  on  ordinary  Boat  displaying  Pilot  Flag. 
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349.  B«ijttiy  of  Pilot  liooiioo. 

350.  Copies  of  Begulations  to  be  fumishod  to  quiliio4  Pilot>  tad  to  bo  produofd  hy 

bun. 
81^1.  QuoUfiod  Pilot  to  inoduoo  LiooBoo  to  EmDloytr. 
352.  Licences  to  be  delivered  up  when  requirea,  and  returned  on  Death. 

QonyouUory  Pilotage  (General), 


353.  Compulsory  Pilotage*  in  what  Modo  to  bo 

354.  Home-trade  Passenger  Ships  to  ipnplogF  qualified  Pilota,  unlaw  ibosr  ham 

certificated  Masters  or  Mates. 

355.  Certificate,  how  to  be  graatod  to  auoh  ICaalai^  and  Mates. 

BighU,  Privileges,  and  Remuneration  of  Pilots  (General J. 

356.  Qualified  Pilot  unable  to  board,  when  entitled  to  Pilotage. 

357.  Allowance  to  qualified  Pilot  taken  out  of  his  District 

358.  Penalty  on  qualified  Pilot  receiving  or  Master  offering  improper  Rate. 

359.  Penalty  on  maJdng  a  false  Declaration  a|  to  Draught  of  Ship,  or  fialsiiying 

Marks. 

360.  Power  of  qualified  Pilot  to  suptrsede  unqualified  Pilot 
861.  Penalty  on  unqualified  Person  acting  as  PQot 

362.  Occasions  on  which  imlicensed  Persons  way  act  as  Pilots. 

363.  Liability  for  and  Recoveiy  of  Pilotage  Dues. 

364.  Power  for  Consignees  to  retain  Pilotage  Duol  paid  1^  Ih^n* 

OJHeee  ofPihts  fOeneralJ. 

365.  Penalties  on  qualified  Pilot  exoreiaing  oeitaln  Trades  and  oommilliiig  oartaiii 

0ff9nees^•--0ltodinff  against  Bevenue;  guilty  of  oomipl  practices ;  lendliig 
Licence;  acting  when  suspended;  acting  when  dvonk;  umMeoesarily 
causing  £xj>ense;  declining  to  go  off;  unneeoisarily  cutting  or  flipping 
Cable;  refusing  to  conduct  Ship  into  Port ;  quitting  ship. 

366.  Penalty  on  PUot  endangering  Ship,  lAhy  or  Lunb. 

367.  Penalty  on  Pilot  in  charge  of  a  Ship  during  her  wilAil  Injury. 

General  Power  of  Trinity  House. 
966.  Power  of  Trinity  House  to  alter  Regulations. 

Sub-Commissioners  and  POoU  (Trinity  ffou^ej. 

369.  Power  of  Trinity  House  to  appoint  Sub-Commissioners. 

370.  Trinity  House  to  license  Pilots  to  act  within  certain  limits. 

371.  Publication  of  Notice  of  Lioenees  of  Pilots  by  Trinity  House. 

372.  Bonds  to  be  given. 
378.  Liability  limited. 

374.  Continuance  and  Renewal  of  Licences. 

375.  Power  to  revoke  and  suspend  Lichees. 

ConfiuUory  Pilotagp  (Trinity  ffounj- 

376.  Penalty  on  Masters  of  Ships  employing  unlicensed  Pilots  or  acting  as  Pilots. 

377.  Trinity  House  to  make  Regulations  for  a  constant  supply  of  qualified  Pilots 

at  Dimgeness. 

378.  Ship  cominff  past  Dungeness,  not  having  Pilot  on  boOiTd;  ta  tlko  ^  fint 

qualified  Pilot  who  offers;    Penalty  on  Masters  falling  to  oiwlay  V^s^ 
Signal  for  Pilot 

379.  Exemptions  from  compulsory  PHodigei 
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RaUi  qf  Pilotage  (Trinitjf  Hou$e). 

Mi, 

880.  Bates  of  Pilotaffe. 

961.  Fajnent  of  Fuotago  Due  from  Foreign  BMpe  trading  to  and  from  the  Port 

of  London. 
882.  Certificate  of  Payment  of  Pilotage  to  be  giten. 
888.  Application  of  such  Monies  by  Tiinity  House. 

884.  Settlement  of  Difierence  as  to  Dniugnt  of  Ship. 

Pilot  Fund  {Trinity  Houh). 

885.  Payments  to  be  made  to  the  Pilot  Fund. 
888,  Application  of  Pilot  Fund. 

Appointment  of  Sub-Commiisioners  by  TVinitjf  Houeee  ofHuU  and  Newcastle. 

887.  Power  to  Trinity  Houses  of  Hull  and  Heweastle  to  appoint  Sub-Oommisslqsier^. 

Limitation  of  Own$i^9  oand  Maeteft  Liability, 

888.  Limitation  of  Liability  of  Owner  wb^re  pilotage  Lb  compulsory. 


PAST  yi. 

LIGHTUOUSEB. 

Management  qf  Lightkomei. 

a$0.  Managonwdt  of  j;iditbous«s,  Buoys,  and  Beacons  to  be  in  Trimty  Hous#, 
Commissioners  of  r^orthem  Lighthouses,  and  Port  of  Dublin  Coi-pgyation. 

890.  Inoorporatioyi  of  Commissioners  of  Northern  Lighthouses. 

891.  Power  to  elect  certain  New  Members, 

892.  Trinity  House  may  inspect  Lighthouses  in  Scotland  and  Ireland. 

898.  Board  of  Tr^de  may  appoint  Persons  to  inspect  Lighthouses, 

80i.  Pow«r  to  Oeneral  Lightboiise  Authorities  to  oontrd  local  Authorities. 
895.  In  case  of  Default  by  local  Bodies,  local  Lighthouses  may  b^  ir%fi»i»rred  to 
OegiOTf^  Lighthouse  Au(horitie9« 

Light  Puei' 
396.  Dues  to  be  levied. 

89t.  Light  Dues  to  be  subject  to  Rerision  by  Her  Mi^jesty  in  Council. 
898   Powers  of  General  Lighthouse  Authorities  to  alter  and  regulate  Dues. 

899.  Publication  of  Dues  and  Regulations. 

400.  Ship  not  to  be  cleared  without  Production  of  Receipt  for  Light  Dues. 

401.  Power  of  Distress  for  Light  Dues. 

402.  Light  Dues  to  be  paid  over  and  accounted  for. 
408.  Application  of  Lignt  Duos. 

Construetion  of  and  Dues  for  New  Lighthouses. 

404.  Power  to  Lighthouse  Authorities  to  erect,  plaee,  and  alter  Lighthouses,  Buoys, 

and  Beacons. 

405.  This  power,  in  the  case  of  the  CommissioQers  and  Corporf^tioUr  to  be  subject 

to  Approval  by  Trinity  House,  with  Appeal  to  Board  of  Trade. 
400.  Sfuiction  of  Board  of  Trade,  how  to  be  obtalued, 

407.  Trinity  House  to  inform  Lighthouse  Authorities  of  decision  qf  Boiu*^  of 

Trade. 

408.  Power  to  Trinity  House,  with  Sanction  of  Board  of  Trade»  to  cpnipcl  Execu- 

tion of  Works  by  Commissioners  and  Cor]>oration, 

409.  Sanction  of  Board  of  Trade,  how  to  be  obtained. 
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410.  Her  Mfyesty  may  by  Order  in  Oouncil  fix  Dues  to  be  taken  for  new  Li^ 

houses. 

411.  No  Dues  to  be  lened  in  the  Channel  lalandB  without  oonaent  of  the  States, 

and  no  Power  to  be  exercised  therein  but  by  Order  in  Counoil. 

412.  Incorporation  of  8  ft  9  Vict  oc.  18, 19. 

SurrMdir  qf  Local  Lighthouiei, 
418.  Local  Lighthouses  may  be  surrendered  to  General  Lighthouse  Authorities. 

Damage  to  Lighu,  Buoys,  and  Beaoom, 
414.  PenalQr  for  ii\juring  Lights,  Buoys,  and  Beacons. 

PfVMfUiaii  itf  Fake  LigKU. 

416.  General  Lighthouse  Audu»ities  may  jfurohibit  ialse  Lights. 
416.  If  not  obeyed  they  may  abate  such  Lights. 


PAET  VTL 

MERCANTILE  MABINE  FUND. 

417.  Sums  to  be  carried  to  Mercantile  Marine  Fund. 

418.  Application  of  Mercantile  Marine  Fund. 

419.  Application  of  Ballastage  Rates. 

420.  Establishments  for  lighthouses  and  Ballastage  charged  on  Fund  to  be  fixed 

by  Her  MigesU  in  GmmoiL 

421.  Power  to  grant  Superannuation  Allowances. 

422.  Estimates  and  Accoimts  for  other  Expenses  to  be  approved  by  Board  of 

Trade. 

423.  No  Expense  to  be  allowed,  unless  sanctioned  by  Board  of  Trade. 

424.  For  the  purpose  of  erecting  and  repairing  Lighthouses,  and  other  extraor- 

dinary Expenses,  Treasury  may  advance  Money. 

425.  Power  to  Board  of  Trade  to  borrow  Money  on  the  Credit  oi  Fund.  * 

426.  Power  to  Public  Works  Loan  Commissioners  to  advance  Money  on  the  Oedit 

of  the  Fund. 

427.  Lighthouse  Authorities  to  account  for  Receipt  and  Expenditure  to  tiie  Board 

of  Trade. 

428.  Accounts  of  Ftmd  to  be  audited  by  Commissioners  of  Audit. 

429.  Accounts  to  be  laid  before  Pariiament 

430.  Property  used  for  the  Purposes  of  Parts  HI.,  lY.,  and  YI.  of  Act,  to  be 

exmn|k  firom  all  Rates  and  Taxes. 

431.  Ships  of  Lighthouse  Authorities  to  be  exempt  from  Harboiur  Dues. 


PART  vni. 

WRECKS,  CASUALTIES,  AND  SALVAGE. 
Inquma  inU}  Wrecki* 

432.  Inquiries  to  be  instituted  in  Cases  of  Wreck  and  Casualty. 

433.  Formal  Investigation  before  Justices. 

434.  Power  to  appoint  Nautical  Assessor. 

435.  Stipendiary  Magistrate  to  be  the  Magistrate  who  is  member  of  Local  Marine 

Board,  and  to  oe  paid. 

436.  Costs  of  such  Investigations. 

437.  Investigations  in  Scotland. 

438.  Master  or  Mate  may  be  required  to  deliver  Ceitificate  to  be  held  until  Qoae 

of  Inquiry. 
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Appointment  and  Dutie»  of  Beceivers, 
St. 

439.  Board  of  Trade  to  have  Superintendence  of  Wreck,  with  Power  to  appoint 

Receivers. 

440.  Admirals  not  to  interfere  with  Wreck. 

441.  Duty  of  Receiver  when  any  Ship  is  Stranded  or  in  Distress. 

442.  Powers  of  Receiver  to  procure  Assistance. 

443.  All  Articles  washed  on  shore,  or  lost  or  taken  from  any  Ship,  to  be  delivered 

to  the  Receiver. 

444.  Power  of  Receiver  to  su^ress  Plunder  and  Disorder  bv  Force. 

445.  Certain  Officers  to  exercise  Powers  of  Receiver  in  his  Absence. 

446.  Power  in  case  of  a  Ship  b^ng  in  Distress  to  pass  over  adjoining  Lands  with 

Carriages. 

447.  Penalty  on  Owners  and  Occupiers  of  Land  refusing  to  allow  persons  and 

Carriages  to  pass  over  their  Land. 

448.  Power  of  Receiver  to  take  £xamination  with  respect  to  Ships  in  Distress. 

449.  Original  or  certified  Copy  of  Examination  to  he  primd  facie  Evidence. 

450.  Rules  to  be  observed  by  Persons  finding  Wreck. 

451.  Power  to  Receivers  to  seize  concealed  Wreck. 

452.  Notice  of  Wreck  to  be  given  by  Receiver  for  the  purpose  of  informing 

Owners. 

453.  Goods  deemed  perishable  or  of  small  Value  may  be  sold  immediately. 

454.  In  Cases  where  any  Lord  of  the  Manor  or  other  Person  is  entitled  to 

unclaimed  Wreck,  Receiver  to  give  Notice  to  him. 

455.  Payments  to  be  made  to  Receiver. 

456.  Disputes  as  to  Sums  payable  to  Receiver  to  be  determined  by  Board  of 

Trade. 

457.  Application  of  Fees. 

Salvctge  m  the  United  Kingdom. 

458.  Salvage  in  respect  of  Services  rendered  in  the  United  Kingdom. 

459.  Salvage  for  Life  may  be  paid  by  Board  of  Trade  out  of  Mercantile  Marine 

Fund. 

460.  Disputes  as  to  Salvage,  how  to  be  settled. 

461.  Manner  in  which  Justices  may  decide  Dispute. 

462.  Costs  of  Arbitration. 

463.  Justices  may  call  for  Documents  and  administer  Oaths. 

464.  Appeal  to  Courts  of  Admiraltv. 

465.  Justices  to  transmit  Copy  of  Proceedings,  and  Certificate  of  Value,  to  Court 

of  Appeal. 

466.  Payment  of  Salvage,  to  whom  to  be  made  in  case  of  Dispute  as  to  Appor- 

tionment. 

467.  Apportionment  of  Salvage. 

468.  Manner  of  enforcing  Pavment  of  Salvage. 

469.  Power  of  Receiver  to  sell  Property  salved  in  Cases  of  Non-payment. 

470.  Subject  to  Payment  of  Expenses,  Fees,   and  Salvage,  Owner  entitled  to 

Wreck. 

Unclaimed  Wreek  in  the  United  Kingdom. 

471.  Receiver  to  deliver  up  Possession  of  unclaimed  Wreck  to  Lord  of  Manor,  or 

other  Person  entitled. 

472.  Disputed  Title  to  Wreck,  how  to  be  decided. 

473.  Appeal  from  Decision  of  Justices. 

474.  Power  of  the  Board  of  Trade,  on  behalf  of  the  Crown,  to  purchase  Rights  to 

Wreck. 

475.  Unclaimed  Wreck  to  be  sold. 

Jurisdiction  of  the  High  Court  of  Admiralty. 

476   High  Court  of  Admiralty  may  decide  on  all  Salvage  Cases,  whether  on  Sea 
or  Land. 
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Offences  in  respect  of  Wreck. 
Ss. 

477.  In  case  of  Ship  wrecked  being  plundered  by  a  tumultuous  Assemblage,  the 

Hundred  to  be  liable  for  Damages. 

478.  Penalty  for  plundering  in  Cases  of  Shipwreck,  for  obstructing  the  saving  of 

Shipwrecked  Properly,  and  for  secreting  the  same. 

479.  Penalty  for  selling  Wreck  in  Foreign  Ports. 

Dealers  in  Marine  Storei  and  Manufacturers  of  Anchors. 

480.  Regulations  to  be  observed  by  Dealers  in  Marine  Stores. 

481.  Manner  of  obtaining  Permit  to  cut  up  Gables. 

482.  Permit  to  be  advertised  before  Dealer  prooeeds  to  act  thereon. 

483.  Manufacturers  to  place  Marks  on  Anchors. 

Salvage  by  Her  Majesty's  Ships. 

484.  No  claim  for  Salvage  Services  to  be  allowed  in  respect  of  Loss  or  Risk  of  Her 

Majesty's  Ships  or  Property. 

485.  Claims  for  Salva^  by  Her  Majesty's  OflScers  not  tai)e  determined  without 

Consent  of  Admiralty. 

486.  Steps  to  be  taken  when  Salvage  Services  have  been  rendered  by  Her  Majesty's 

Ships  abroad. 

487.  Consular  OflScer  or  Judge  to  fix  Amount,  for  which  a  Bond  is  to  be  given. 

488.  On  Master  executing  Bond,  the  Right  of  Detention  to  cease. 

489.  Provision  for  additional  Security  in  the  Case  of  Ships  owned  by  Persons 

resident  out  of  Her  Majesty's  Dominions. 

490.  Documents  to  be  sent  to  England. 

491.  Whom  the  Bond  shall  bind. 

492.  Court  in  which  it  is  to  be  adjudicated  on. 

493.  Power  of  High  Court  of  Admiralty  to  enforce  Bonds. 

494.  Saving  Clause. 

495.  Documents  free  from  Duty. 

496.  Punishment  for  Forgery  and  false  Representations. 

Salvage  (General). 

49V.  Yoluntarv  Agreement  may  be  made  which  shall  have  the  same  Effect  as  the 
Bond  above  mentioned. 

498.  Powers  for  Courts  having  Admiralty  Jurisdiction  to  apportion  Salvage. 

MisceUaneaus. 

499.  Foreign  Goods  found  derelict,  Ac.,  to  be  subject  to  the  same  Duties  as  on 

Importation. 

500.  Goods   saved   from   Ships  wrecked   to   be  forwarded  to  the  Ports  of  their 

original  Destination. 

501.  Provision  as  to  certain  Terms  in  Scotland. 


PART  IX. 

LIABILITY  OF  SHIPOWNERS. 

Application. 

502.  Application  of  Part  IX.  of  Act 

Limitation  of  Liability. 

503.  Owner  not  liable  in  respect  of  certain  Articles. 

504.  Measure  of  Owner's  Liability. 

505.  Value  of  Carriage  of  Goods  and  Passage  Money  to  be  considered  as  Freight 

506.  Provision  for  separate  Losses. 
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Mods  of  Procedure. 

W)7.  In  case  of  Loss  of  Life  or  personal  Injury,  Board  of  Trade  may  direct 

Proceedings. 
508.  Either  Party  may  require  Question  to  be  tried  by  a  Special  Jury. 

609.  Provisions  for  Conduct  of  Proceedings. 

610.  Rules  as  to  Damages,  and  Application  thereof. 

511.  Any  Person  who  is  dissatisfied  with  the  Amount  of  Statutory  Damages  may 

bring  an  Action  on  his  own  Accoimt. 

512.  If  Board  of  Trade  decline  to  institute  Proceedings,  Individuals  may  bring 

Actions. 

513.  Proceedings  by  Board  of  Trade  after  Refusal. 

514.  Proceedings  in  case  of  several  Claims  being  made  on  Owner  of  Ship. 

515.  Money  paid  for  Damage,  how  to  be  accounted  for  between  Part-owners. 


516.  Saving  Clause. 


Saving  Clause. 

PAET  X. 
LEGAL  PROCEDURE. 

Application. 

517.  Application  of  Part  X.  of  the  Act. 

Legal  Procedure  (General.) 

518.  Punishment  of  Offences  and  Recovery  of  Penalties. 

519.  Stipendiary  Magistrate  to  have  same  Power  as  Two  Justices. 

520.  Ofilence,  where  deemed  to  have  been  committed. 

521.  Jurisdiction  over  Ships  lying  off  the  Coast 

522.  Service  to  be  good  if  made  personally,  or  on  board  Ship,  &c. 

523.  Sums  ordered  to  be  paid  leviable  by  Distress  on  Ship. 

524.  Application  of  Penalties. 

525.  Limitation  of  Time  in  Summary  Proceedings. 

526.  Document  proved  without  calling  attesting  Witness. 

527.  Power  of  Judge  of  Court  of  Record  or  Admiralty  to  arrest  Foreign  Ship  that 

has  occasioned  Damage. 
52B.  Power  in  certain  Cases  to  detain  Ship  before  Application  made  to  Judge. 

529.  Who  to  be  Defendant  to  Suits  in  such  Cases. 

Legal  Procedure  (Scotland). 

530.  Offences  punishable  as  Misdemeanors. 

531.  Summary  Proceedings. 

532.  Form  of  Complaint. 

533.  Mode  of  reqmring  Appearance  of  Defender  and  Witnesses. 

534.  Backing  Arrestments. 

535.  CompeUing  Attendance  of  Witnesses. 

536.  Proceedings  to  be  vivd  voce. 

537.  Power  to  adjourn. 

538.  Sentence  to   be   in   Writing;  Imprisonment  to   be  inflicted  in  default  of 

Payment. 

539.  Sentence  and  Penalties,  &o.,  in  default  of  Defender  s  Appearance. 

540.  Warrant  to  apprehend  in  default  of  Appearance. 

541.  Backing  Sentences  or  Decrees. 

542.  Orders  not  to  be  quashed  for  Want  of  Form,  and  to  be  final. 

543.  General  Rules,  so  far  as  applicable,  to  extend  to  Penalties  and  Proceedings  in 

Scotland. 

*C  2 
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PAET  XI. 

MISCELLANEOUa 
Ss. 

544.  Contracts  may  be   made  with  Natives  in  India,  under  certain  Conditions, 

binding  them  to  go  to  Australia,  and  thence  to  serve  in  other  Ships  to  the 
United  Kingdom. 

545.  Act  not  to  affect  Passenger  Acts. 

546.  Corporation,  &c.,  may  grant  Sites  for  Sailors*  Homes. 

547.  Power  of  Colonial  Legislatures  to  alter  Provisions  of  Act. 

548.  Expenses  incurred  by  Commissioners  of  Customs  to  be  paid  out  of  the  Con- 

solidated Customs. 

SCHEDULE. 

Form  A. — Certificate  of  Surveyor. 

Form  B.— Declaration  of  Ownership  by  individual  Owner. 

Form  C. — Declaration  of  Ownership  on  behalf  of  a  Body  Corporate  as  Owner. 

Form  D. — Certificate  of  Begistiy. 

Form  E.— BiU  of  Sale. 

Form  F. — ^Declaration  of  Ownership  by  individual  Transferree. 

Form  G. — ^Declaration  of  Ownership  on  behalf  of  a  Body  Corporate  as  Trans- 
ferree. 

Form  H. — ^Declaration  by  Owner  taking  by  Transmission. 

Form  I. — ^Form  of  Mortgage. 

Form  K. — ^Transfer  of  Mortgage  to  be  endorsed  on  Original  Mortgage. 

Form  L. — Declaration  by  Mortgagee  taking  by  Transmission. 

Form  M. — Certificate  of  Mortgage. 

Form  N. — Certificate  of  Sale. 

Form  O. — Form  of  Revocation. 

Table  P. — Fees  to  be  charged  for  Matters  transacted  at  Shipping  Offices. 

Table  Q. — Sums  to  be  deducted  from  Wages  by  way  of  partial  Ke-payment  of  Foes 
in  Table  P. 

Table  B. — Fees  to  be  charged  on  Examinations. 

Tables. — ^Number  and  Dimensions  of  Boats  with  which  Sea-goings  Ships  are  to 
be  provided. 

Table  T. — ^Fees  to  be  charged  for  the  Survey  of  Passenger  Steamers. 

Table  U. — Rates  of  Pilotage  to  be  demanded  and  received  by  qualified  Pilots  for 
piloting  Ships  within  the  Limits  specified  in  Table. 

Table  v .— Fees  and  Remuneration  of  Receivers. 

Table  W.— Salvage  Bond. 
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17  &  18  VICT,  c  104. 

Ah  Aet  to  amend  and  eontoUdatt  the  AeU  relating  to  Merchant 
Shipping. 
WHBIIR4S  it  ie  expedient  to  amend  and  consolidate  the  acts  relating 
to  Merchant  Shipping;  Bb  it  therefore  enajited  by  the  Queen's  most 
excellent  M&jeety,  b;  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  aod  Commons,  in  this  present  Parliament 
asoembled,  and  by  the  authority  of  the  same,  as  Followe  : 

Prt^minary.  rMBmumj. 

I.  This  act  may  be  cited  for  all  purposes  as  "The  Merchant  Ship-  sbortUiliorut 
ping  Act,  1B54." 

II.  In  the  construction  and  for  the  purposes  of  this  ai^t  (if  not  in-  labuinUtkiB  «t 
eonaiatent  with  the  contest  or  subject-matter)  the  following  terms  Jg™^*™"'" 
shall  have  the  respectire  meajiings  herein-after  sasigned  to  them; 

that  ie  to  sa^, 
"  Her  Muestf'a  Dominions "  shall  mean  herMuesty's  dominions 
Btrictiy  so  called,  and  all  territories  under  the  goTemment  of 
the  Cast  India  Company,  and  all  other  territories  (if  any) 

Cemed  by  any  chuier  or  licence  from  the  Crown  or  Par- 
lent  of  the  United  Kingdom ; 

"  The  United  Kingdom"  shall  mean  Great  Britain  and  Ireland : 

"British  Possessions"  shall  mean  any  colony,  plantation,  island. 
tenitotr,  or  settlement  within  her  Majesty's  dominions,  and 
not  within  the  "  United  Kingdom:" 

"The  Treasury"  shall  mean  the  commissioners  of  her  Mtyeety's 
Treasury: 

"The  Admiral^"  shall  mean  the  Lord  High  Admiral  or  the  com- 
missioners for  executing  his  office  : 

"The  Board  of  Trade"  shall  mean  the  lords  of  the  committee  of 
privy  council  appointed  for  the  consideratioii  of  matters  re- 
lating to  tra<ie  and  foreign  plantations : 

"The  Trinity  House"  shall  mean  the  master,  wardens,  and  assist- 
ants of  the  guild,  fraternity,  or  brotherhood  of  the  most  glorious 
and  undivided  Trinity  and  of  St.  Clement  in  the  parish  of 
Deptford  Strond  in  the  county  of  Kent,  commonly  called  the 
corporation  of  the  Trinity  House  of  Deptford  Strond  : 

"The  Port  of  Dublin  Corporation"  shall  mean  the  corporation  for 
preserving  and  improving  the  port  of  Dublin : 

"Consular  officer"  shall  inoKide  consul-general,  consul,  and  vice- 
consul,  and  any  person  for  the  time  being  discharging  tlie 
duties  of  constJgeneral,  consul,  or  vice-consul ; 

"  Beceiver"  shall  mean  any  person  appointed,  in  purauance  of  this 
act,  receiver  of  wreck  : 

"  Pilotage  authoritv"  shall  include  all  bodies  and  personsauthorized 
to  appoint  or  license  pilots,  or  to  fix  or  alter  rates  of  pilotage, 
or  to  exercise  any  junsdiction  in  respect  of  pilotage: 

"  -     -     ~  Jp  ^[,0  Jjg^  [|jg 


I,  pilots,  an 
employed  c 
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**  Salvor"  shall,  in  the  case  of  salvage  services  rendered  by  the 
officers  or  crew  or  part  of  the  crew  of  any  ship  belonging  to 
her  Migesty,  mean  the  person  in  command  of  such  ship : 
"  Person"  shall  include  body  eorporate : 
"  Ship"  shall  include  every  description  of  tessol  used  in  navigation 

not  propelled  by  oars : 
**  Foreign-going  ship"  shall  include  every  ship  employed  in  trading 
or  g<ftng  between  some  plax;e  or  places  in  the  Umted  Kingdom 
and  some  place  or  places  situate  beyond  the  following  limits ; 
that  is  to  say,  the  coasts  of  the  United  Kingdom,  the  islands  of 
GKiemsey,  Jersey,  Sark^  Aldemey,  and  Man,  and  the  continent 
of  Europe  between  the  river  Elbe  and  Brest  inclusive : 
'* Home-trade  ship"  shall  include  every  ship  employed  in  trading 
or  going  within  the  following  limits ;  that  is  to  say,  the  United 
Kingdom,  the  islands  of  Guernsey,  Jersey,  Sark,  Aldemey,  and 
Man,  and  the  continent  of  Europe  between  the  river  Elbe  and 
Brest  inclusive : 
'*  Home-trade  passenger  ship"  shall  mean  every  home-trade  ship 

employed  m  carrying  passengers : 
"Lighthouses"  shall,  in  atldition  to  the  ordinary  meaning  of  the 
word,  include  floating  and  other  lights  exhibited  for  the  guidance 
of  ships,  and  "  buoys  and  beacons**  shall  include  cdl  other 
marks  and  signs  of  me  sea : 
"  Wreck"  shall  include  jetsam,  flotsam,  lagan,  and  derelict  found  in 
or  on  the  shores  of  the  sea  or  any  tidal  water. 
Commenoemrut        III.  This  act  shall  come  into  operation  on  the  first  day  of  May, 

one  thousand  eight  hundred  and  fifty-five. 
Exemntjon  of  her     jv.  This^  act  shall  not,  except  as  herein-afler  specially  provided, 

mei  J I  •  iip«.    apply  to  ships  belonging  to  her  Majesty. 
BiTitionof  act.         V.  This  act  shall  be  divided  into  eleven  parts : — 

The  first  part  relating    to   the    Board  of  Trade;  its  general 

functions : 
The  second  part  to  British  Ships ;  their  ownership,  measurement, 

and  registry: 
The  third  part  to  masters  and  seamen : 
The  fourth  part  to  safety  and  prevention  of  accidents : 
The  fifth  pfui;  to  pilotc^e  : 
The  sixth  part  to  lighthouses : 
Tlie  seventh  part  to  the  mercantile  marine  fund : 
The  eighth  part  to  wrecks,  casualties,  and  salvage : 
The  ninth  part  to  liability  of  shipowners: 
The  tenth  part  to  legal  procedure : 
Tlie  eleventh  part  to  miscellaneous  matters. 


PART  I. 

FumHonsqf 
Board  of  Trude.  THE   BOABD   OP  TRADE:   ITS  GENERAL   FrNCTIONS. 

Bow^offtmdc  to  VI.  The  Board  of  Trade  shall  be  the  department  to  undertake  the 
to  mwointlmd  general  superintendence  of  matters  relating  to  merchant  ships  and 
mertXaiit  ahip-  seamen,  and  shall  be  authorized  to  carry  into  execution  the  provisions 
^^'  of  this  act  and  of  all  other  acts  relating  to  merchant  ships  and  seamen 

in  force  for  the  time  being,  other  than  such  acts  as  relate  to  the 

revenue. 
ScmSc^^        ^^^'  ^  documents  whatever  purjporting  to  be  issued  or  written 
portfaig  to  iw       ^7  or  under  the  direction  of  the  Board  of  Trade,  and  purporting 
•e«led  or  sigood    cither  to  be  sealed  with  the  seal  of  such  board,  or  to  be  signed  by  one 
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of  the  secretaries  or  assistant  secretaries  to  such  board,  shall  be  ^'°«P^^cn .»>»?«» 
reoeired  in  eridettoe,  and  shall  be  deemed  to  be  issued  or  written  by  e?iaeu«!"^*'*  *** 
or  under  the  direction  of  the  said  board,  without  further  proof,  tmless 
the  contrary  be  shown;  and  all  documents  purporting  to  be  cer- 
tificates issued  by  the  Board  of  Trade  in  pursuance  of  tins  act,  and  to 
be  sealed  with  toe  seal  of  such  board,  or  to  be  sicpied  by  one  of  the 
offloers  of  the  marine  dM>aHment  of  such  board,  wall  be  relseiired  in 
eridenoe,  and  shall  be  deemed  to  be  such  certificates,  without  fhrther 
proof,  unless  the  contrary  be  shown. 

YIII.  The  Board  of  Trade  may  from  time  to  time  prepare  and  BoaidofTndeto 
sanction  forms  of  the  various  books,  instruments,  and  papers  required  jJUJ^SUti?' 
by  this  act  other  than  those  required  by  the  second  part  thereof,  and 
may  from  time  to  time  make  such  alterations  therein  as  it  deems 
requisite ;  and  shall,  before  finally  issuing  or  altering  any  such  form, 
give  such  public  notice  thereof  as  it  deems  neoessaiy  in  order  to 
prevent  inconvenience ;  and  shall  cause  every  such  fbrm  to  be  sealed 
with  such  seal  as  aforesaid,  or  marked  with  some  other  distinguishing 
mark,  and  to  be  supplied  at  the  custom-houses  and  shipping-offices  of 
the  United  Kingdom  free  of  charge,  or  at  such  moderate  prices  as  it 
may  from  time  to  time  fix,  or  may  license  any  persons  to  print  and 
sell  the  same ;  and  every  such  book,  instrument,  and  paper  as  afore- 
said, shall  be  made  in  the  form  issued  by  the  Board  of  Trade,  and 
sanctioned  by  it  as  the  proper  form  fbr  the  time  being ;  and  no  such 
book,  instrument,  or  paper  as  aforesaid,  unless  made  in  such  form, 
shall  be  admissible  in  evidence  in  any  civil  proceeding  on  the  part  of 
any  owner  or  master  of  any  ship ;  and  every  such  book,  instrument, 
or  naper,  if  made  in  a  form  purporting  to  be  a  proper  form,  and  to  be 
sealed  or  marked  as  aforesaid,  shall  be  taken  to  be  made  in  the  form 
hereby  required,  unless  the  contrary  is  proved. 

IX.  All  instruments  used  in  canylUg  into  effect  the  second  part  of  Certain  forms  and 
this  act,  if  not  already  exempted  from  stamp  duty,  and  all  instruments  SSSHi*^  ^^ 
which  by  the  third,  fourth,  sixth,  or  seventh  parts  of  this  act  are  itamp  duty, 
required  to  be  made  in  forms  sanctioned  by  the  Board  of  Trade,  if 

made  in  such  forms,  and  all  instruments  used  by  or  under  the 
direction  of  the  Board  of  Trade  in  carrying  such  parts  of  this  act  into 
effect,  shall  be  exempt  from  stamp  duty. 

X.  Every  person  who  forces,  assists  in  forging,  or  procures  to  be  Penalties  for 
forged,  such  seal  or  other  distinguishing  mark  as  aforesaid,  or  who  ftSSScntSu^-^ 
fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to  be  tiou  of  forms,  and 
fhiudulentlv  altered,  any  form  issued  by  the  Board  of  Trade,  with  {Jj^gj^^i, 
the  view  or  evading  any  of  the  provisions  of  this  act  or  any  condition  BoSdofi'rade^ 
contaiUed  in  such  form,  shall  for  each  offence  be  deemed  guilty  of  a 
misdemeanor;  and  every  person  who,  in  any  case  in  which  a  form 
sanctioned  bv  the  Board  of  Trade  is  by  the  third  psut  of  this  act 

required  to  be  used,  uses  without  reasonable  excuse  any  form  not 
purporting  to  be  so  sanctioned,  or  who  prints,  sells,  or  uses  any  docu- 
ment purportinff  to  be  a  form  so  sanctioned,  knowing  the  same  not  to 
be  so  sanctionea  fbr  the  time  being  or  not  to  have  been  prepared  and 
issued  by  the  Board  of  Trade,  shall  for  each  such  ofience  incur  a 
penalty  not  exceeding  ten  pounds. 

XI.  Subject  to  the  provisions  herelii-after  contained,  all  fees  and  Application  of 
paymelita  (other  than  fines)  coming  to  the  hands  of  the  Board  of  ^55*^ Boards 
Trade  \mder  the  third  and  foiu-th  parts  of  this  act,  shall  be  carried  to  Tndt, 

the  account  of  the  Mercantile  Marine  Fund  herein-after  mentioned, 
and  ehall  be  dealt  with  as  herein  prescribed  in  that  behalf;  and  all 
fines  coming  to  the  hands  of  the  Board  of  Trade  under  this  act  shall 
be  paid  into  the  receipt  of  her  MajestVs  exchequer  in  such  manner 
as  the  treasury  may  direct,  and  shall  be  carried  to  and  form  part  of 
the  consolidated  fund  of  the  United  Kingdom. 

XII.  All  consular  ofllcers,  and  all  officers  of  customs  abroad,  and  ^^J^  ^^'* 
all  local  marine  boards  and  shipping  masters,  shall  make  and  send  to  ° 

tiie  Board  of  Trade  such  returns  or  reports  on  any  matter  relating  to 
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Offleeri  of  Boaid 
of  Trade,  nsTal 
oAonrif  oonralfy 
theicfMtnr 
genenuofteMBCB, 
offloen  of  cwtoatt 
and  thipping 
mMtera,  may  ia- 
ipect  doenmenU 
and  mutter  crews. 


Board  of  Trade 
may  appoint 
injectors. 


Poweri  of 
inapecton. 


Bridsh  merchant  shipping  or  seamen  as  such  board  requires ;  and  all 
shipping  masters  shidl,  whenever  required  by  the  Board  of  Trade, 
produce  to  such  board  or  to  its  ofQcers  all  official  log  books  and 
other  dociunents  which,  in  pursuance  of  this  act,  are  deliveied 
to  them. 

XIII.  Every  officer  of  the  Board  of  Trade,  and  every  commis- 
sioned officer  of  any  of  her  Majesty's  ships  on  full  pay,  and  every 
British  consular  officer,  and  the  registrar  general  of  seamen  and  Im 
assistant,  and  eveiy  chief  officer  of  customs  in  any  place  in  her 
Majesty's  dominions,  and  everv  shipping  master,  may,  in  cases  where 
he  has  reason  to  suspect  that  the  provisions  of  this  act  or  the  laws  for 
the  time  being  relatmg  to  merchant  seamen  and  to  navigation  are  not 
complied  with,  exercise  the  following  powers ;  (that  is  to  say,) 
Hb  may  require  the  owner,  master,  or  anv  of  the  crew  of  any 
British  ship  to  produce  any  official  log  books  or  other  docu- 
ments relating  to  such  crew  or  any  member  thereof  in  their 
respective  possession  or  control : 
He  may  require  any  such  master  to  produce  a  list  of  all  persons  on 
board  his  ship,  and  take  copies  of  such  official  log  books,  or 
documents,  or  of  any  part  thereof: 
He  may  muster  the  crew  of  any  such  ship : 
He  may  summon  the  master  to  appear  and  cive  anv  explanation 
concerning  such  ship  or  her  crew  or  Che  said  official  log  books  or 
documents: 
And  if  upon  requisition  duly  made  by  any  person  so  authorized  in 
that  behalf  as  aforesaid,  any  person  refuses  or  neglects  to  produce  any 
such  official  log  book  or  document  as  he  is  herein-before  required  to 
produce,  or  to  allow  the  same  to  be  inspected  or  copied  as  aforesaid, 
or  impedes  any  such  muster  of  a  crew  as  aforesaid,  or  refuses  or 
neglects  to  give  any  explanation  which  he  is  herein-before  required  to 
give,  or   knowingly  misleads  or  deceives  any  person  herein-bef(»t 
authorized  to  demand  any  such  explanation,  he  shall  for  each  such 
offence  incur  a  penalty  not  exceeding  twenty  pounds. 

XIV.  The  Board  of  Trade  may  from  time  to  time,  whenever  it 
seems  expedient  to  them  so  to  do,  appoint  any  person,  as  an  inspector, 
to  report  to  them  upon  the  following  matters :  (that  is  to  say,) 

(1.)  Upon  the  nature  and  causes  of  any  accident  or  damages  which 
any  ship  has  sustained  or  caused,  or  is  alleged  to  have  sus- 
tained or  caused : 
(2.)  Whether  the  provisions  of  this  act,  or  any  regulations  made 

imder  or  by  virtue  of  this  act,  have  been  complied  with : 
(3.)  Whether  the  hull  and  machinery  of  any  steam    ship  are 

sufficient  and  in  good  condition. 
XY.  Every  such  inspector  as  aforesaid  shall  have  the  following 
powers ;  (that  is  to  say,} 

(1.)  He  may  go  on  board  any  ship,  and  may  inspect  the  same  or 
any  part  thereof,  or  any  of  the  machinery,  boats,  equipments, 
or  articles  on  board  thereof  to  which  the  provisions  of  tliis 
act  apply,  not  imnecessarily  detaining  or  delaying  her  from 
proceedmg  on  any  voyage : 
(2.)  He  may  enter  and  inspect  any  premises  the  entry  or  mspecdon 
of  which  appears  to  him  to  be  requisite  for  the  purpose  of 
the  report  wnich  he  is  directed  to  make : 
(3.)  He  may,  by  summons  under  his  hand,  require  the  attendance 
of  all  such  persons  as  he  thinks  fit  to  cidl  before  him  and 
examine  for  snch  purpose,  and  may  require  answers  or 
returns  to  any  inquiries  he  thinks  fit  to  make : 
(4.)    He  may  require  and  enforce  the  production  of  all  books, 
papers,  or  documents  which  he  considers  important  for  such 
purpose: 
(5.)    He  majr  administer  oaths,  or  may,  in  lieu  of  requiring  or 
administering  an  oath,  require  every  person  examinea  by 
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him  to  make  and  subscribe  a  declaration  of  the  truth  of  the 

statements  made  by  him  in  his  examination  : 
And  eyery  witness  so  summoned  as  aforesaid  shall  be  allowed  such  WHsMies  to  be 
expenses  as  would  be  allowed  to  any  witness  attending  on  subpoena  ^^^^^  cxpemei. 
to  give  evidence  before  any  Court  of  Record,  or  if  in  Scotland,  to  any 
witness  attending  on  citation  the  Court  of  Justiciary ;  and  in  case 
of  any  dispute  as  to  the  amount  of  such  expenses,  the  same  shall  be 
referred  by  the  inspector  to  one  of  the  masters  of  her  Majesty*s 
Court  of  Queen's  Bench  in  England  or  Ireland,  or  to  the  Queen's 
and  lord  treasurer's  remembrancer  in  Scotland,  who,  on  a  request 
made  jto  him  for  that  puipose,  under  the  hand  of  the  said  inspector, 
shall  ascertain  and  certify  the  proper  amount  of  such  expenses;  and 
every  person  who  refuses  to  attend  as  a  witness  before  any  such  Penalty  for 
inspector,  after  having  been  required  so  to  do  in  the  manner  hereby  JJ^^J,**  ^^ 
directed,  and  after  having  had  a  tender  made  to  him  of  the  expenses 
(if  any)   to  which  he  is  entitled   as  aforesaid,  or  who  refuses  or 
neglects  to  make  bxlj  answer,  or  to  give  any  return,  or  to  produce 
any  document  in    his   possession,  or  to    make   or  subscribe   any 
declarations  which  any  such  inspector  is  hereby  empowered   to 
require,  shall  for  each  such  offence  incur  a  penalty  not  exceeding 
ten  pounds. 

XVl.  Eveiy  person   who  wilfully  impedes    any  such   inspector  ^«»»Uj  f"' . 
appointed  by  the  Board  of  Trade  as  aforesaid  in  the  execution  of  his  jJjSSSfaf tti 
duty,  whether  on  board  any  ship  or  elsewhere,  shall  incur  a  penalty  excmtkn  of  their 
not  exceeding  ten  pounds,  and  may  be  seized  and  detained  by  sucn  ^^^f* 
inspector  or  other  person,  or  by  any  person   or  persons  whom  he 
may  call  to  his  assistance,  until  such  offender  can  be  conveniently 
taken  before  some  justice  of  the  peace  or  other  officer  having  proper 
jurisdiction. 


PART   II. 

BRITISH   ships:  THEIR  OWNERSHIP,  MEASUREMENT,   AND   REOISTRT. 

Application.  jppUaUum, 

XVII.  The  second  part  of  this  act  shall  apply  to  the  whole  of  AppUcailm  of 
her  Majesty's  dominions.  Part  u.  of  act. 

Descriptioft  and  Ownership  of  British  Ships.  Dtscrwticm  and 

XVIII.  No  ship  shall  be  deemed  to  be  a  British  ship  unless  she     jUJS^^Sl^ 

belongs  wholly  to  owners  of  the  following  description;   (that  is  to  T^* 

say,)  Deacriptkm  and 

.    (1.)  Natural-bom  British  subjects :  SSSSfe^. 

Provided  that  no  natural-bom  subject  who  has  taken  the  oath 
of  allegiance  to  any  foreign  sovereign  or  state  shall   be 
entitled  to  be  such  owner  as  aforesaid,  unless  he  has  subse- 
quently to  taking  such  last-mentioned  oath  taken  the  oath 
of  aUegiance  to  her  Majesty,  and  is  and  continues  to  be 
during  the  whole  period  of  his  so  being  an  owner  resident 
in  some  place  witnin  her  Majesty's  dominions,  or  if  not  so 
resident,  member  of  a  British  factory,  or  partner  in  a  house 
actually  carr3ring  on  business  in  the  United  Kingdom  or  in 
some  other  place  within  her  Majesty's  dominions : 
(2.)  Persons  made  denizens  by  letters  of  denization,  or  naturalized 
by  or  pursuant  to  any  act  of  the  imperial  legislature,  or  by  or 
pursuant  to   any  act    or  ordinance  of  the   proper  legislative 
authority  in  any  British  possession  : 
Provided  that  such  persons  are  and  continue  to  be  during  the 
whole  period  of  their  so  being  owners  resident  in  some 
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place  within  her  Majesty's  dominions,  or  if  not  so  resident, 
members   of  a  British  factory,   or  partners  in   a  house 
actually  carrying  on  business  in  the  United  Kingdom  or 
in  some  other  place  within  her  Majesty's  dominions,  and 
have  taken  the  oath  of  allegiance  to  her  Migesty  tabes- 
quentlr  to  the  period  of  their  being  so  made  deniiMu  or 
naturalized : 
(3.)  Bodies  corporate  established  under,  subject  to  the  laws  of,  and 
Having  their  principal  place  of  business  in  the  United  Kingdom 
or  some  British  possession. 
aat^  **^S1^S     XIX.  Every  British  ship  must  be  registered  in  manner  herein-afUr 
must  IhTJJT*^  mentioned,  except, 
gistered.  ^1.)  Ships  duly  registered  before  this  act  comes  into  operation : 

(2.)  Ships  not  exceeding  fifteen  tons  burden  employed  solely  in 

navigation  on  the  rivers  or  coasts  of  the  United  Kingdom,  or  on 

the  rivers  or  coasts  of  some  British  possession  within  which  the 

managing  owners  of  such  ships  are  resident  i 

(3.)  Sliips  not  exceeding  thirty  tons  burden,  and  not  having  i 

whole  or  fixed  deck,  and  employed  solely  in  fishing  or  tradinf^ 

coastwise  on  the   shores  of  Newfoundland   or  parte   adjacent 

thereto,  or  in  the  Gulf  of  St.  liawrence,  or  on  such  portion  of 

the  coasts  of  Canada,  Nova  Scotia,  or  New  Bnmswick  as  lie 

borderinff  on  such  gtdf : 

And  no  ship  hereby  re(juired  to  be  registered  shall,  unless  registered, 

be  recognized  as  a  British  ship ;  and  no  officer  of  customs  shall  grinl 

a  clearance  or  transire  to  any  ship  hereby  required  to  be  registered 

for  the  piu-pose  of  enabling  her  to  proceed  to  sea  as  a  British  ship, 

unless  tne  master  of  such  ship,  upon  being  required  so  to  do,  produces 

to  him  such  certificate  of  registry  as  is  herein-after  mentioned ;  and 

if  such  ship  attempts  to  proceed  to  sea  as  a  British  ship  without  a 

clearance  or  transire,  such  officer  may  detain  such  ship  until  such 

certificate  is  produced  to  him. 
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Measurement  of  Tonnage. 

XX.  Throughout  the  following  rules  the  tonnage  deck  shall  be 
taken  to  be  the  upper  deck  in  ships  which  have  less  tlian  three  decks, 
and  to  be  tlie  second  deck  from  below  in  all  other  ships ;  and  iu 
carrying  such  rules  into  effi^ct  all  measurements  shall  bo  taken  in  feet 
and  fractions  of  feet,  and  all  Actions  of  feet  shall  be  expressed  in 
decimals. 

XXI.  The  tonnage  of  every  ship  to  be  registered,  with  the  excep- 
tions mentioned  in  the  next  section,  shall  previously  to  her  being 
registered  fee  ascertained  by  the  following  rule,  herein-aflor  called 
llule  I. ;  and  the  tonnage  of  every  ship  to  which  such  rule  can  be 
applied,  whether  she  is  about  to  be  registered  or  not,  shall  be  ascer- 
tained bv  the  same  rule : 

(1.)  Measure  the  length  of  tlie  ship  in  a  sti*aight  line  alon^  the 
upper  side  of  the  tonnage  deck  from  the  inside  of  the  mner 
plank  (average  thickness)  at  the  side  of  the  stem  to  the  inside 
of  the  midship  stem  timber  or  plank  there,  as  the  case  may  be 
(average  thickness),  deducting  irom  this  length  what  is  due  to 
the  rake  of  the  bow  in  the  thickness  of  the  deck,  and  what  is 
due  to  the  rake  of  the  stem  timber  in  the  thickness  of  the 
deck,  and  also  what  is  due  to  the  rake  of  the  stem  timber  in 
one  third  of  tlie  roimd  of  the  beam ;  divide  the  length  so  taken 
into  the  number  of  equal  parts  required  by  tlie  foUowing 
table,  according  to  tlie  class  in  such  table  to  which  the  ship 
belongs  : 

Table. 
Glass  1.  Ships  of  which  the  tonnage  deck  is  according  to  the  above 
measurement  50  feet  long  or  under,  into  4  equal  parts : 
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Class  2.  Ships  of  which  the  tonnage  deck  is  according  to  the  above 

measurement  abore  50  feet  long  and  not  exceeding  120, 

into  6  equal  narts: 
„     8.  Ships  of  which  the  tonnage  deck  is  according  to  the  above 

measurement  above  ISO  feet  long  and  not  exceeding  IHO, 

into  6  equal  narts : 
„     4.  Ships  of  which  the  tonnage  deck  is  according  to  the  above 

measurement  above  180  reet  long  and  not  exceeding  225, 

into  10  equal  parts  : 
„     5.  Ships  of  which  the  tonnage  deck  is  according  to  the  above 

measurement  above  225  feet  long,  into  12  equal  parts. 
(2.)  Then,  the  hold  being  first  sufficiently  cleared  to  admit  of  the  Transrcrsc  areiw. 
required  depths  and  breadths  being  properly  taken,  find  the 
tnmsverse  area  of  such  ship  at  each  point  of  division  of  the 
length  as  follows : — Measure  the  depth  at  each  point  of  division, 
from  a  point  at  a  distance  of  one  third  of  the  round  of  the  beam 
below  such  deck,  or,  In  case  of  a  break,  below  a  line  stretched  in 
continuation  thereof,  to  the  iipper  side  of  the  floor  timber  at  the 
inside  of  the  limber  strake,  after  deducting  the  average  tliickness 
of  the  ceiling  which  is  between  the  bilge  planks  and  limber 
strake ;  then,  if  the  depth  at  the  midship  division  of  the  length 
do  not  exceed  sixteen  feet,  divide  each  depth  into  four  equal 
parts;  then  measure  the  inside  horizontal  breadth  at  each  of  tlio 
three  points  of  division,  and  also  at  the  upper  and  lower  points 
of  the  depth,  extending  each  measiurement  to  the  average  thick- 
ness of  that  part  of  the  ceiling  which  is  between  the  points  of 
measurement;  number  these  breadths  from  above  (t.e.,  num- 
bering the  upper  breadth  one,  and  so  on  down  to  the  lowest 
breadth) ;  multiply  the  second  and  fourth  by  four,  and  the  third 
by  two ;  add  these  products  together,  and  to  the  sum  add  tlio 
first  breadth  and  the  fifth ;  mulbply  the  quantltr  thus  obtained 
by  one  third  of  the  common  interval  between  the  breadths,  and 
the  product  shall  be  deemed  the  transverse  area ;  but  if  the 
midship  depth  exceed  sixteen  feet,  divide  each  depth  into  sLk 
equal  parts  instead  of  four,  and  measure  as  before  directed  the 
horizontal  breadths  at  the  five  points  of  division,  and  also  at  the 
upper  and  lower  points  of  the  depth ;  number  them  from  above 
as  before ;  multiply  the  second,  fourth,  and  sixth  by  four,  and 
the  third  and  fifth  by  two ;  add  these  products  together,  and  to 
the  sum  add  the  first  breadth  and  the  seventh ;  multiply  the 
quantity  thus  obtained  by  one  third  of  the  common  mterval 
between  the  breadths,  and  the  product  shall  be  deemed  the 
transverse  area. 
(3.)  Havhig  thus  ascertained  the  transverse  area  at  each  point  of  Compnuuon 
division  of  the  length  of  the  ship  as  required  by  the  above  table,  ^"  *^^*^' 

{)roceed  to  ascertain  the  register  tonnage  of  the  ship  in  the  fol- 
owing  manner : — Number  the  areas  successively  1,  2,  8,  &c., 
No.  1.  being  at  the  extreme  limit  of  the  length  at  the  bow,  and 
the  last  No.  at  the  extreme  limit  of  the  length  of  the  stem ; 
then,  whether  the  length  be  divided  according  to  the  table  into 
four  or  twelve  parts  as  in  classes  1  and  5,  or  any  intermediate 
number  as  in  classes  9,  8,  and  4,  multiply  the  second  and  every 
even  numbered  area  by  foiu*,  and  the  third  and  every  odd  nura* 
bered  area  (except  the  first  and  last)  by  two ;  add  these  products 
together,  and  to  the  sum  add  the  first  and  last  if  they  yield 
anything ;  moltiply  the  quantity  thus  obtained  by  one  third  of 
the  common  interval  between  the  areas,  and  the  product  will  be 
the  cubical  contents  of  the  space  under  the  tonnage  deck ;  divide 
this  product  by  one  hundred,  and  the  ouotient  being  the  tonnage 
under  the  tonnage  deck  shall  be  deemed  to  be  the  register  tonnage 
of  the  ship4  subject  to  the  additions  and  deductions  herein-after 
mentioned. 
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(4).  If  there  be  a  break,  a  poop,  or  any  other  permanendj  dosed- 
in  ^ace  on  the  upper  deck,  ayailable  for  cargo  or  stores,  or  for 
the  Berthing  or  accommodation  of  passengers  or  crew,  the  ton- 
nage of  such  space  shall  be  ascertained  as  follows : — Measure  the 
internal  mean  length  of  such  space  in  feet,  and  divide  it  into  two 
equal  parts ;  measure  at  the  middle  of  its  height  three  inside 
breadths,  namely,  one  at  each  end  and  the  other  at  the  middle  of 
the  length  ;  then  to  the  sum  of  the  end  breadths  add  four  times 
the  middle  bi-eadth,  and  multiply  the  whole  sum  by  one  third  of 
the  common  interval  between  the  breadths;  tlie  product  will 
give  the  mean  horizontal  area  of  such  space.    Then  measiu^  the 
mean  height,  and  multiply  it  by  the  mean  horizontal  area ; 
divide  the  product  by  one  hundred,  and  the  quotient  shall  be 
deemed  to  be  the  tonnage  of  such  space,  and  shall  be  added  to 
the  tonnage  under  the  tonnage  deck,  ascertained  as  aforesaid, 
subject  to  the  following  provisoes ;  fiirst,  that  nothing  shall  be 
added  for  a  dosed-in  space  solely  appropriated  to  the  berthing  of 
the  crew,  unless  such  space  exceeds  one  twentieth  of  the  remain- 
ing tonnage  of  the  ship ;  and  in  case  of  such  excess,  the  excess 
only  shall  be  added ;  and,  secondly,  that  nothing  shall  be  added 
in  respect  of  any  building  erected  for  the  shelter  of  deck  pas- 
sengei-s,  and  approved  by  the  Board  of  Trade. 
(5.)  If  the  ship  has  a  third  deck,  commonly  called  a  spar  deck, 
the  tonna^  of  the  space  between  it  and  the  tonnage  deck  shall 
be  ascertained  as  follows : — Measure  in  feet  the  inside  length  of 
the  space  at  the  middle  of  its  height  from  the  plank  at  the  side  of 
the  stem  to  the  lining  on  the  timbers  at  the  stem,  and  divide  &e 
length  into  the  same  number  of  equal  parts  into  which  the 
length  of  the  tonnage  deck  is  divided  as  above  directed ;  measure 
(also  at  the  middle  of  its  height)  the  inside  breadth  of  the  space 
at  each  of  the  points  of  division,  also  the  breadth  of  the  stem 
and  the  breadth  at  the  stem  ;  number  them  successively  1,  2, 3, 
&c  ,  commencing  at  the  stem ;  multiply  the  second  and  all  the 
other    even  numbered  breadths   by  four,  and  the  third   and 
all  the  other  odd  numbered  breadths  (except  the  first  and  last) 
by  two ;  to  the  sum  of  these  products  add  the  first  and  last 
breadths ;  multiply  the  whole  sum  by  one  third  of  the  common 
interval  between  the  breadths,  and  the  result  will  give  in  super- 
ficial feet  the  mean  horizontal  area  of  such  space ;  measure  the 
mean  height  of  such  space,  and  multiply  by  it  the  mean  hori- 
zontal area,  and  the  product  will  be  the  cubical  contents  of  the 
space ;  divide  this  product  by  one  hundred,  and  the  quotient 
shall  be  deemed  to  be  the  tonnage  of  such  space,  and  shall  be 
added  to  the  other  tonnage  of  the  ship  ascertained  as  aforesaid; 
and  if  the  ship  has  more  than  three  decks,  the  tonnage  of  each 
space  between  decks  above  the  tonnage  deck  shall  be  severally 
ascertained  in  manner  above  described,  and  shall  be  added  to  the 
tonnage  of  the  ship  ascertained  as  aforesaid. 
XXII.  Ships  which,  requiring  to  be  measured  for  any  purpose 
other  than  registry,  have  cargo  on  board,  and  ships  which,  requiring 
to  be  measured  for  the  purpose  of  registry,  cannot  be  measured  by 
the  rule  above  given,  shall  be  measured  by  the  following  nile,  herein- 
after called  Rule  II. :  — 
(1.)  Measure  the  length  on  the  upper  deck  from  the  outside  of  the 
outer  plank  at  the  stem  to  the  al'tside  of  the  stem  post,  deducting 
therefrom  the  distance  between  the  aftside  of  the  stem  post  and 
the  rabbet  of  the  stem  post  at  the  point   where  the  counter 
plank  crosses  it ;  measui'e  also  the  greatest  breadth  of  the  ship 
to  the  outside  of  the  outer  planking  or  wales,  and  then,  having 
first  marked  on  the  outside  of  the  ship  on  both  sides  thereof  the 
height  of  the  upper  deck  at  the  ship's  sides,  girt  the  ship  at 
the  greatest  bi*eadth  in  a  direction  perpendicular  to  the  Keel 
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from  the  height  so  marked  on  the  outside  of  the  ship  on  the  one 
side  to  the  height  so  marked  on  the  other  side  hy  parsing  a  chain 
iinder  the  keel ;  to  half  the  girth  thus  taken  add  half  the  main  Girthing  of  the 
hreadth ;  square  the  sum  ;  multiply  the  result  hy  the  length  of  "^ 
the  ship  taken  as  aforesaid ;  then  multiply  this  product  by  the 
factor  '0018  (eighteen  ten-thousandths)  in  the  case  of  ships  built 
of  wood,  and  by  *0021  (twenty-one  ten-thousandths)  in  tbe  case 
of  ships  built  of  iron,  and  the  product  shall  be  deemed  the 
register  tonnage  of  the  ship  subject  to  the  additions  and  deduc- 
tions herein-aner  mentioned. 
(2.)  If  there  be  a  break,  a  poop,  or  other  closed-in  space  on  the  Poop  and  other 
upper  deck,  the  tonnage  of  such  space  shall  be  ascertained  by  J^^^lJJ  J^J^ 
multiplying  together  the  mean  length,  breadth,  and  depth  of  such 
space,  and  dividing  the  product  by  100,  and  the  quotient  so 
ootained  shall  be  deemed  to  be  the  tonnage  of  such  space,  and 
shaU,  subject  to  the  deduction  for  a  closed-in  space  appropriated 
to  the  crew  as  mentioned  in  Bule  I.,  be  added  to  the  tonnage  of 
the  ship  ascertained  as  aforesaid. 
XXIIL  In  eyery  ship  propelled  by  steam  or  other  power  re(^iiiring      Buls  in. 
engine-room,  an  aUowanoe  snaU  be  made  for  the  space  ooeupied  by  ^qio,^,^^^ 
the  propelling  power,  and  the  amount  so  allowed  shall  be  deducted  engineroomin 
from  the  gross  tonnage  of  the  ship  ascertained  as  aforesaid,  and  the  •teamers. 
remainder  shall  be  deemed  to  be  the  register  tonnage  of  such  ship ; 
and  such  deduction  shall  be  estimated  as  follows ;  (that  is  to  say,) 

(a)  As  regards  ships  propelled  by  paddle  wheels,  in  which  the  To  be  rateable  in 
tonnage  of  the  space  solely  occupied  by  and  necessary  for  the  proper  or*M»y»*«mera. 
working  of  the  Doilers  and  machinery  is  aboye  twenty  per  cent 
and  under  thirty  per  cent  of  the  gross  tonnage  of  the  ship,  such 
deduction  shall  be  thirty-seyen  one-hundredths  of  such  gross 
tonnage ;  and  in  ships  propelled  by  screws,  in  which  the  tonnage 
of  such  space  is  aboye  thirteen  per  cent,  and  under  twenty  per 
cent  of  such  gross  tonnage,  sucn  deduction  shall  be  thir^-two 
one-hundredths  of  such  gross  tonnage : 

(h)  As  regards  all  other  ships,  the  deduction  shall,  if  the  commis-  Hay  be  measored 
sioners  of  customs  and  the  owner  both  agree  thereto,  be  estimated  j2SI5i|[!*iJJfJ  " 
in  the  same  manner ;  but  either  they  or  he  may  in  their  or  his  or  imaU.  ^^ 
discretion  require  the  space  to  be  measured,  and  the  deduction 
estimated  accordingly ;    and  wheneyer  such  measurement  is  so 
required  the  deduction  shall  consist  of  the  tonnage  of  the  space 
actually  occupied  by  or  required  to  be  inclosed  for  the  proper  work- 
ing of  the  bouers  and  machinery,  with  the  addition  in  the  case  of 
ships  propelled  by  paddle  whecds  of  one  half,  and  in  the  case  of 
ships  propelled  by  screws  of  three-fourths  of  the  tonnage  of  such 
space;   and  the  measurement  and  use  of  such  space  shall  be 
governed  by  the  following  rules ;  (that  is  to  sa^,) 

(1)  Measure  the  mean  depth  of  the  space  m)m  its  crown  to  the  Mode  of  measure- 
ceiling  at  the  limber  strake,  measure  also  three,  or,  if  necessary,  ^^^ 
more  than  three  breadths  of  the  space  at  the  middle  of  its  depth, 
taking  one  of  such  measurements  at  each  end,  and  another  at  the 
middk  of  the  length ;  take  the  mean  of  such  breadths ;  measure 
also  the  mean  length  of  the  space  between  the  foremost  and  after- 
most bulkheads  or  limits  of  its  length,  excluding  such  parts,  if 
any,  as  are  not  actually  occupied  oy  or  required  for  the  proper 
working  of  the  machinery ;  multiply  together  these  three  dimen- 
sions of  length,  breadth,  and  depth,  and  the  product  will  be  the 
cubical  contents  of  the  space  below  the  crown ;  then  find  the 
cubical  contents  of  the  space  or  spaces,  if  any,  above  the  crown 
aforesaid,  which  are  frumed  in  for  the  machinery  or  for  the  admis- 
sion of  light  and  air,  by  multiplying  together  the  length,  depth, 
and  breadth  thereof ;  add  such  contents  to  the  cubical  contents 
of  the  space  below  tbe  crown;  divide  the  sum  by  100 ;  and  the 
result  shall  be  deemed  to  be  t^e  tonnage  of  the  said  space  : 
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(2.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  he  measured 
the  engines  and  hoilers  are  fitted  in  separate  compartments,  the 
contents  of  each  shall  he  measured  seTerally  in  like  manner, 
according  to  the  ahove  rules,  and  the  siun  of  their  sereral  results 
shall  he  deemed  to  he  the  tonna^  of  the  said  space  : 

(d.)  In  the  case  of  screw  steamers  m  which  the  space  aforesaid  is 
to  he  measured,  the  contents  of  the  shaft  trunk  shall  he  added  to 
and  deemed  to  form  part  of  such  space,  and  shall  he  ascertained 
hy  multiplying  together  the  mean  length,  hreadth,  and  depth  of 
the  trunk,  and  dividing  the  product  hy  100 : 

(4.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  he  measured, 
any  alteration  he  made  in  the  length  or  capacity  of  such  space,  or 
if  any  cahins  he  fitted  in  such  space,  such  ship  shall  he  deemed 
to  he  a  ship  not  registered  until  remeasurement : 

(5.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  he  measured, 
any  goods  or  stores  are  stowed  or  carried  in  such  space,  the  master 
and  owner  shall  each  he  liahle  to  a  penalty  not  exceeding  one 
hundred  pounds. 

XXrV.  In  ascertaining  the  tonnage  of  open  ships  the  upper  edge 
of  the  upper  strake  is  to  form  the  hoimdary  line  of  measurement,  and 
the  depth  shall  he  ti^en  from  an  athwartship  line,  extended  from 
upper  edge  to  upper  edge  of  the  said  strake  at  each  division  of  the 
length. 

XXV.  In  every  registered  British  ship  the  number  denoting  the 
register  tonnage,  ascertained  as  herein-hefore  directed,  and  the 
numher  of  her  certificate  of  registry,  shall  he  deeply  carved  or  other 
wise  permanently  marked  on  her  main  heam,  and  shall  be  so  con- 
tinuea ;  and  if  it  at  any  time  cease  to  he  so  continued,  such  ship  shall 
no  longer  he  recog^zed  as  a  British  ship. 

XXVI.  Whenever  the  tonnage  of  any  ship  has  been  ascertained 
and  registered  in  accordance  with  the  provisions  of  this  act,  the  same 
shall  thenceforth  be  deemed  to  be  the  tonnage  of  such  ship,  and  be 
repeated  in  every  subsequent  registry  thereof,  imless  any  alteration  is 
made  in  the  form  or  capacity  of  such  ship,  or  unless  it  is  discovered 
that  the  tonnage  of  such  ship  has  been  erroneously  computed ;  and  in 
either  of  such  cases  such  ship  shall  be  remeasured,  and  her  tonnage 
determined  and  registered  according  to  the  rules  herein-hefore  con- 
tained in  that  behalf. 

XXVII.  The  rules  for  the  measurement  of  tonnage  herein  con- 
tained shall  not  make  it  necessary  to  alter  the  present  registered 
tonnage  of  any  British  ship  registered  before  this  act  comes  into 
operation ;  but  if  the  owner  of  any  such  ship  desires  to  have  the  same 
remeasured  according  to  such  rules,  he  may  apply  to  the  commis- 
sioners of  customs  for  the  purpose,  and  such  commissioners  shall 
thereupon,  and  on  payment  of  such  reasonable  charge  for  the  expenses 
of  remeasurement,  not  exceeding  the  sum  of  seven  shillings  and 
sixpence  for  each  transverse  section,  as  they  may  authorize,  direct 
sucn  remeasurement  to  be  made,  and  such  ship  shall  thereupon  be 
remeasured  according  to  such  rules  as  aforesaid,  or  according  to  such 
of  them  as  may  be  applicable ;  and  the  number  denoting  the  register 
tonnage  shall  be  altered  accordingly. 

XXvIlI.  If  it  appears  to  the  commissioners  of  customs  that  in 
any  steam  ship  measured  before  this  act  comes  into  operation  store 
rooms  or  coal  bunkers  have  been  introduced  into  or  thrown  across 
the  engine-room,  so  that  the  deduction  from  the  tonnage  on  account 
of  the  engine-room  is  larger  than  it  ought  to  be,  the  said  commis- 
sioners may,  if  they  think  fit,  direct  such  en^e-room  to  be 
remeasured  according  to  the  rules  in  force  before  this  act  comes  into 
operation,  excluding  the  space  occupied  by  such  store  rooms  or  coal 
bunkers,  or  may,  if  the  owners  so  desire,  c^use  the  ship  to  be 
remeasured  according  to  the  rules  herein-hefore  contained,  and 
subject  to  the  conditions  contained  in  the  last  preceding  section ;  and 
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after  remeasurement  the  said  commissioners  shall  cause  the  ship  to 
he  registered  anennr,  or  the  registry  thereof  to  he  altered,  afl  the  case 
may  require. 

XXIa-  The  oommisaioners  of  customs  may,  with  the  sanction  of  ^^^''^'JJJ*^  J* 
the  treasury,  appoint  such  person  to  superintend  the  survey  and  reloiationsinfide 
admeasurement  of  ships  as  they  think  fit;  and  may,  with  the  approval  for  mMsoremeiit 
of  the  Board  of  Trade,  make  such  regulations  for  that  purpose  as  mar  ^"^^P** 
be  necessary ;  and  also,  with  the  luce  approval,  make  such  modin- 
cations  and  alterations  as  from  time  to  time  become  necessary  in  the 
tonnage  rules  hereby  prescribed,  in  order  to  the  more  accurate  and 
uniform  application  thereof^  and  the  efiectual  carrying  out  of  the 
principle  otadmeasurement  therein  adopted. 

Begutry  of  BritUk  Ship,.  i^^. 

XXX.  The  following  persons  are  required  to  register  Biitish  ships,  2^u^**^ 
and  shall  be  deemed  registrars  for  the  purposes  of  this  act ;  (that  is  '  ^' 
to  say,) 

(I.)  At  any  port  or  other  place  in  the  United  Kingdom  or  Isle  of 
Man  approved  by  the  commissioners  of  customs  tor  the  registry 
of  ships,  the  collector,  comptroller,  or  other  principal  officer  of 
customs  for  the  time  being : 

(2.)  In  the  islands  of  Guernsey  and  Jersey,  the  principal  officers  of 
her  Majesty's  ciistoms,  together  with  the  governor,  lieutenant- 
governor,  or  other  person  administering  the  government  of  such 
islands  respectively : 

(3.)  In  Malta,  Gibraltar,  and  Heligoland,  the  governor,  lieutenant- 
governor,  or  other  person  administering  the  government  of  such 
places  respectively : 

(4.)  At  any  port  or  place  so  approved  as  aforesaid  within  the  limits 
of  the  charter  but  not  under  the  government  of  the  East  India 
Gompanv,  and  at  which  no  custom-house  is  established,  the  col- 
lector of  duties,  together  with  the  governor,  lieutenant-governor, 
or  other  person  administering  the  government : 

(5.)  At  the  ports  of  Calcutta,  Madras  and  Bombay,  the  master 
attendants,  and  at  any  other  port  or  place  so  approved  as  afore- 
said within  the  limits  of  the  charter  and  under  the  government 
of  the  East  India  Company,  the  collector  of  duties,  or  any  other 
person  of  six  years'  standmg  in  the  civil  service  of  the  said 
company,  who  is  appointed  by  any  of  the  governments  of  the 
said  company  to  act  for  this  purpose  : 

(6.)  At  every  other  port  or  place  so  approved  as  aforesaid  within 
her  Majesty's  dominions  abroad,  the  collector,  comptroller,  or 
other  principal  officer  of  customs  or  of  navigation  laws;  or  if 
there  is  no  such  officer  resident  at  such  port  or  place,  the 
governor,  lieutenant-governor,  or  other  person  administering 
the  government  of  the  possession  in  whicn  such  port  or  place  is 
situate. 

XXXI.  The    governor,    lieutenant-governor,    or   other   person  SnbtUtutUm  of 
administering  the  government  in  any  British  possession  where  any  g^^jSiSis 
ship  is  registered  under  the  authority  of  this  act,  shall,  with  regard  of  customs,  and  of 
to  the  performance  of  any  act  or  thing  relating  to  the  registry  of  ^^"'"^  **' i'***^*'*- 
a  ship  or  of  any  interest  therein,  be  considered  in  all  respects  as 
occupying  the  place  of  the  commissioners  of  customs;   and  any 

British  consular  officer  shall,  in  any  place  where  there  is  no  justice 
of  the  peace,  be  authorized  to  take  any  declaration  hereby  required 
or  permitted  to  be  made  in  the  presence  of  a  justice  of  the 
peace. 

XXXII.  Every  registrar  shall  keep  a  book,  to  be  called  "  The  ^!?^J"^ 
Begister  Book,"  and  enter  therein  the  particulars  herein-after  required  '^^  ' 

to  be  registered. 


xxxu 
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Port  of  regiitry 
of  British  ship. 


Kame<tf  ship. 


Application  for 
registry,  by  whom 
to  be  made. 


SniTcy  of  ship. 


Rules  as  to  entries 
in  register  book. 


XXXIII.  The  port  or  j^aoe  at  which  any  British  ship  is  registered 
fbr  the  time  being  shall  be  considered  her  port  of  registry  or  ttie  port 
to  which  she  belongs. 

XXXIV.  The  following  rules  shall  be  observed  with  respect  to  the 
names  of  British  registered  ships ;  (that  is  to  say,) 

(1.)  Before  registry,  the  name  of  each  ship  and  of  the  port  to  which 
she  belongs  shall  be  painted  on  a  conspicuous  part  of  her  stem 
on  a  dark  ground  in  white  or  yellow  letters  of  a  length  not  lees 
than  four  inches : 

(2.)  No  change  shall  be  made  in  the  name  of  any  registered 
ship : 

(8.)  No  concealment,  absence,  or  avoidable  obliteration  of  the 
above  names  shall  be  permitted,  except  for  the  purpose  of  escap- 
ing capture  by  an  enemy : 

(4.)  The  ship  snaD  not  be  described  by  or  with  the  knowledge  of 

the  owner  or  master  by  any  name  other  than  the  one  by  which 

she  is  registered. 

And  for  every  breach  of  the  above  rules,  or  any  of  them,  the  owner 

and  master  shall  each  incur  a  penalty  not  exceeding  one  himdred 

pounds. 

XXXV.  Every  application  for  the  registry  of  a  ship  shall  in  the 
case  of  individuals  oe  made  by  the  person  requiring  to  be  registered 
as  owner,  or  by  some  one  or  more  of  such  persons  if  more  than  one, 
or  by  his  or  their  duly  authorized  agent,  and  in  the  case  of  bodies 
corporate  by  their  duly  authorized  agent;  the  authority  of  such 
agent,  if  appointed  by  individuals,  to  be  testified  by  some  writing 
under  the  hands  of  the  appointors,  and  if  appointed  by  a  body 
corporate,  by  some  instrument  under  the  common  seal  of  such  body 
corporate. 

XXXVI.  Before  registry,  the  ship  shall  be  surveyed  by  a  person 
duly  appointed  under  this  act;  and  such  surveyor  shall  grant  a 
certificate  in  the  form  marked  A.  in  the  schedule  hereto,  specifying 
her  tonna^,  build,  and  such  other  particulars  descriptive  of  the 
identity  of  tiie  ship  as  may  firom  time  to  time  be  required  by  the 
Board  of  Trade ;  and  such  certificate  shall  be  delivered  to  the  regis- 
trar before  regs^. 

XXXVII.  The  following  rules  shall  be  observed  with  respect  to 


entries  in  the  register  book ;  (that  is  to  say,) 
shares: 


(1.)    The  property  in    a    ship  shall  be  divided  into  sixty-fbtir 


Declaration  of 
ownership  by 
individual  owner. 


(2.)  Subject  to  the  provisions  with  respect  to  joint  owners  or  owners 
by  transmission  herein-after  contained,  not  more  than  thirty-two 
individuals  shall  be  entitled  to  be  registered  at  the  same  time 
as  owners  of  any  one  ship;  but  this  rule  shall  not  affect  the 
beneficial  title  of  any  number  of  persons  or  of  any  company 
represented  by  or  claiming  under  or  through  any  registered 
owner  or  joint  owner. 

(3.)  No  person  shall  be  entitled  to  be  registered  as  owner  of  any 
fractional  yart  of  a  share  in  a  ship ;  but  any  number  of  persons, 
not  exceedmg  five,  may  be  registered  as  jomt  owners  of  a  ship 
or  of  a  share  or  shares  therein : 

(4.)  Joint  owners  shall  be  considered  as  constituting  one  person 
only  as  regards  the  foregoing  rule  relating  to  the  number  of 
persons  entitled  to  be  registered  as  owners,  and  shall  not  be 
entitled  to  dispose  in  severalty  of  any  interest  in  any  ship  or 
in  any  share  or  shares  therein  in  respect  of  which  they  are 
registered : 

(5.)  A  body  corporate  may  be  registered  as  owner  by  its  corporate 
name. 

XXXVIII.  No  person  shall  be  entitled  to  be  registered  as  owner 
of  a  ship  or  any  share  therein  xmtil  he  has  made  and  subscribed  a 
declaration  in  the  form  marked  B.  in  the  schedule  hereto,  referring 
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to  the  ship  as  deeonbed  in  tiie  oertiftoate  of  the  suireyor,  and  con- 
taining the  following  porticnlarB ;  (that  is  to  say,) 

(1.)  A  statement  of  his  quaMoation  to  be  an  owner  of  a  share  in  a 

British  ship : 
(2.)  A  statement  of  the  time  when  and  the  place  where  such  ship 
was  built,  or  (if  the  ship  is  foreign-built,  and  the  time  and  place 
of  buildinsf  not  known,)  a  statement  that  die  is  foreign-onilt, 
and  that  he  does  not  know  the  time  or  place  of  her  building ; 
and,  in  addition  thereto,  in  the  case  of  a  foreign  ship,  a  statement 
of  her  foreign  -  name,  or  (in  the  case  of  a  ship  condemned)  a 
statement  of  the  time,  place,  and  Court  at  and  by  which  she  was 
eond^nned : 
(3.)  A  statement  of  the  name  of  the  master : 
(4.)  A  statement  of  the  numbes  of  shares  in  such  ship  of  which  he 

is  entitled  to  be  registered  as  owner: 
(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief,  any 
unqualified  person  or  bod;jr  of  persons  is  entitled   as  owner 
to  anj  legal  or  benefloiid  interest  in  such  ship  or  any  share 
therein : 
The  aboTe  declaration  of  ownei^bip  shaU  be'  made  and  subscribed  in 
the  presence  of  ^e  registrar  if  the  declarant  reside  within  five  miles 
of  the  Custom-house  of  the  port  of  registry,  but  if  beyond  that 
distance  in  the  presence  of  any  registrar  or  of  any  justice  of  the 
peace. 

XXXIX.  No  body  corporate  shall  be  entitled  to  be  registered  as  i^eebntkm  or 
owner  of  a  ship  or  of  any  share  therein  until  the  secretaiy  or  other  owncrrtrfpbybodjr 
duly  appointea  public  officer  of  such  body  corporate  has  made  and  ^^^^^ 
sufaiscnbed  in  the  presence  of  the  registrar  of  the  port  of  registry  a 
declaration  in  the  form  marked  C.  in  the  schedule  hereto,  referriiig[  to 
the  ship  as  described  in  ihe  certificate  of  the  surveyor,  and  containing 
the  following  particulars ;  (that  is  to  say,) 
(I.)  A  statement  of  sucn  circumstances  of  the  constitution  and 
business  of  such  body  corporate  as  prove  it  to  be  qualified  to  own 
a  British  ship :  ' 
(3.)  A  statement  of  the  time  when  and  the  place  where  such  jship 
was  built,  or  (d  the  ship  is  foreign-built,  and  the  time  and  place 
of  building  unknown,)  a  statement  that  she  ia  forei^-built,  and 
that  he  does  not  know  the  time  or  place  of  her  buildmg ;  and,  in 
addition  thereto,  in  the  case  of  a  foreign  ship,  a  statement  of  her 
foreign  name,  or  (in  the  case  of  a  ship  condemned)  a  statement 
of  the  time,  place,  and  Court  at  and  by  which  she  was  con- 
demned: 
(8.)  .A  statement  of  the  name  of  the  master : 
(4.)  A  statement  of  the  number  of  shares  in  such  ship  of  which 

such  body  corporate  is  owner : 
(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief,  any 
unqualified  person  or  body  of  persons  is  entitled  as  owner  to  any 
legal  or  beneficial  interest  in  such  ship  or  any  share  therein. 
XL.  Upon  the  first  registry  of  a  ship  there  shall,  in  addition  to  the  »ridenc«tobe 
declaration  of  ownership,  be  producea  the  following  evidence ;  (that  J^^J^  **" 
is  to  say,)  '         . 

(1.)  In  the  case  of  a  British-built  ship,  a  certificate  (which  the 
builder  is  hereby  required  to  grant  under  his  hand)  containing  a 
true  account  of  the  proper  denomination  and  of  the  tonnage  of  x 
such  ship  as  estimated  by  him,  and  of  the  time  when  and  of  the 
place  where  such  ship  was  built,  together  with  the  name  of  the 
party  (if  any)  on  whose  account  he  has  built  the  same,  and,  if 
any  sale  or  sales  have  taken  place,  the  bill  or  bills  of  sale  under 
which  the  ship  or  share  therein  has  become  vested  in  the  party 
requiring  to  be  registered  as  owner : 
(2 )  In  the  case  of  a  foreign-built  ship,  the  same  evidence  as  in  the 
case  of  a  British-built  ship,  unless  the  person  requiring  to  be 
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eertiftcata. 

P&rtiealan  of 
entrj  in  rerater 
book. 


wguitBft^d  «i  owmer,  or,  « th»  ctm  of  a  bo^  «»rpoisK  Hm  di^ 
appointed  officer,  deelwM  that  the  tmM  cr  pfamof  kv  bmUmg 
it  unknown,  or  that  tha  boiktor^a  «ertifieali  oaanoi  he  procured, 
in  whioh  case  there  shall  be  required  only  the  bill  or  bifia  of  aale 
under  which  the  efcip  or  ahaia  therein  becama  iwtodin  the  party 

n airing  to  ba  registered  as  owner  thereof : 
n  the  caae  of  a  ship  condemned  by  any  oompatant  Co«rt,  an 
official  copy  of  the  ocmdemnation  of  such  ship. 
Pttuuty  oBbniidct     XLI.  If  any  builder  wilfully  makes  aftdsa  stateaMiit  in  my  oerti- 
'^'^^  fioate  hereby  r0quii«d  to  be  granted  by  him  he  shall  for  arery  such 

offanoe  ineur  a  penalty  notexoaeding  one  hundred  pounds, 

XLII.  As  soon  as  the  foregoing  requisites  to  the  d«a  ngiatry  oi  * 
^p  have  been  comjdiad  with,  the  lagiadrar  riiall  ester  in  the 
regwter  book  the  loUowing  partxralaia  rsiating  to  aaoh  ah^;  (that  is 
to  say ) 

L.)  The  name  of  the  ahip  and  of  the  mt  to  winoh  die  belong: 
2.)  The  details  as  to  her  tonnage  Wld,  end  deemiyiJaa,  oom- 
pnaedintiM  oertificate  herain-balbra  diroctad  to  ha  gure&bythe 
surveyor : 
<9.)  The  several  paidoalani  as  to  her  OTigin  atatidm  te  daelaa- 

tio«  or  deolantions  of  ownership : 
(4.)  The  namea  and  deeeriptionB  <tf  her  registered  owner  or  ovneiB, 

andif  there  is  more  than  one  auoh  owner,  the  pn^ortiaaa  in 

which  they  are  interested  in  such  ship. 
XLIIL  No  notiee  of  any 'trust,  ezproes,  imj^ied,  or  oonstmotive, 
shall  be  entered  in  the  register  book,  or  reeeiTable  kiy  the  regiatmr ; 
and  sttb|eotto  any  rights  and  powers  appearmg  by  the  legiater  boek 
to  be  vested  in  any  other  puty,  die  regwtared  owner  of  any  ahip  ar 
share  therein  shall  have  -p&wet  abst^utely  to  di^oeein  aaeiiar  iMreni- 
after  wMntifmed  of  such  ahip  or  Aars,  and  to  ^ive  e£BBCt«i  leoeiptB 
for  any  money  paid  or  advanead  by  way  ef  oottskkoiatiitt. 
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CeiiXfioate  of  Registry. 

XLTV.  Upon  the  completion  of  the  registry  of  any  ship  the  regis- 
trar shall  grant  a  certificate  of  registry  in  the  form  marked  D.  in  the 
schedule  hereto,  comprising  the  foUowing  particulars ;  (that  is  to  say,) 
(1.^  The  name  of  the  ship  and  of  the  port  to  which  soe  belongs : 
(2.)  The  details  as  to  ner  tonnage,  ouild,  and  description  com- 
prised in  the  certificate  heiein-befoie  directed  to  be  given  by  the 
surveyor : 
C^.)  The  name  of  her  master : 
(4.)  The  several  particulars  as  to  her  origin  stated  in  the  declaration 

or  declarations  of  ownership : 
(&.)  The  names  and  descriptions  of  her  registered  owner  or  owners, 
andif  there  is  more  thim  one  such  owner,  the  fwoportions  in 
which  they  are  respectively  interested,  endorsed  upon  such  oe^ 
tificatft» 
XLV.  Whenever  any  change  takes  place  in  the  reg^tered  owner- 
^  ship  of  any  ship,  then,  if  such  change  occurs  at  a  time  when  the 
ship  is  at  her  port  of  registry,  the  master  shall  forthwith  deliver  the 
certificate  of  registry  to  the  registrar,  and  he  shall  endorse  thereon 
a  memorandum  of  such  change ;  but  if  such  change  occurs  during 
^e  absence  of  the  ship  firom  her  port  of  registry,  then  upon  her 
first  return  to  such  port  the  master  shell  ddiver  the  oer^oate  of 
registry  to  the  registrar,  and  he  ahail  endorse  thereon  a  like  memo- 
randum of  the  change;  or  if  she  previously  arrives  at  any  port 
where  there  is  a  British  registrar,  such  registrar  shall,  upon  being 
advised  by  the  registrar  of  her  port  of  registiy  of  the  change  having 
taken  place,  endorse  a  like  memorandum  thereof  on  the  certificate 
of  registry,  and  may  for  that  purpose  require  the  certificate  to  be 


Minred  to  liini,  m  tbut  dn  aUb  be  sot  tbei^y  detainad ;  mkL  imy 
tiiMter  wIm  £uIb  to  Mrm  to  the  registrar  the  certificate  of  re^stiy 
aa  hereiB-lMfote  rifviied  shali  inmr  a  penalty  not  exieeediii|^  one 
hundred  ponnda. 

XLTL  Wh«neter  Am  maaler  of  any  Britieh  tegiitered  skip  fa  Chuge  of  master 
alMDged,  the  foUowinff  pertons,  that  is  to  aaj,  if  aich  diai^^  is  made  ^J^^^  ^ 
in  consequence  of  the  sentence  of  any  naval  court,  the  pressdiog  ngktiy.   . 
^leer  of  such  court,  but  if  the  ehange  takee  piaoe  from  any  oilier 
•ause,  the  legiatrar,  or  if  thers  is  ne  registimr  the  Bitdsh  oonaolar 
offiear  resident  at  the  port  where  sueh  change  takes  place,  shall 
endorse  on  the  eertifioate  of  registrv  ft  memorandum  of  saeh  change, 
and  snbeeribe  hia  name  to  each  enoorsement,  and  forthwith  rep<»i  we 
efaanM  of  maotor  to  the  eemmiasioaers  of  cuatoms  in  Londcm ;  and 
the  officers  of  customs  at  any  port  situate  within  ber  Miyeety's  domi* 
•iona  may  refose  to  admit  any  person  to  do  any  act  at  suck  port  as 
BMsler  of  any  Britieh  ship,  unkas  kis  name  ia  inserted  in  or^ndoraei 
upon  the  certificate  of  registry  ef  aueh  ak^  as  the  laat  a^qMnatod 
master  lliereofl 

XLYII.  The  Tegiatrar  minr,  with  the  eaactkm  of  tiie  oommia^  Power tomat 
eioaers  of  customs,  upon  the  deliTerr  up  to  him  of  the  former  oerti*  i><^  o<:rtifie«te. 
fioito  of  vegistiy,  gnnt  a  new  eertiaeate  in  the  pkee  of  the  ene  ae 
deli  rued  np. 

XLVUL  In  the  ereoA  of  the  oetiifioato  of  registry  of  any  diip  i)^7[J«onincaM 
being  midaid,  loet,  or  deaHoyed,  if  sueh  event  ooeun  at  any  port  ^^^^^^^'A- 
in  the  United  Kingdom,  the  ship  being  rogisteted  ia  the  United 
Kingdom,  or  at  any  port  in  any  British  posssasion,  the  ship  being 
vagMtered  in  the  same  BritiBAi  poaaoosion,  tiien  the  registrar  of  her 
port  of  reg^tiy  shall  mnt  a  new  certificate  of  registry  in  lieu  ^ 
and  aa  a  anbatitnte  for  her  origiaal  oertificate  of  registry;  but  if  such 
event  oeears  elsewhere,  the  master  er  some  other  person  having 
knowledge  of  the  eireumetanoea  riiaU  ^make  a  dedaration  before  the 
le^strar  of  any  port  having  a  British  ve^strar  at  which  audi  ship  is 
at  the  time  or  first  arrivea  aftor  such  mtslajiBg,  loea,  or  deetructioii ; 
and  sueh  declaration  dutll  state  the  facte  c^  the  eaee,  and  the  names 
and  descriptiooB  of  the  esgietered  owners  of  such  ehip,  to  the  best  of 
the  decIanuMfs  knowiedge  and  betief ;  and  the  registrar  shall  there- 
iqion  grant  a  provisional  certifieate  as  near  to  the  form  M>potnted 
by  this  act  as  otroumatances  pennit,  and  shall  insert  therein  a 
atetement  of  the  dreomstancea  under  whieh  such  pnmsiottal  oertificate 
ia  granted. 

XLIX.  Every  eueh  providonal  owtifioate  shall,  within  ten  days  SSfiSu  to  be 
after  the  first  aubeequent  arrival  of  the  ship  at  her  port  of  disdMrge  delivered  up. 
hi  the  United  Kingdom,  if  registered  in  the  United  Kingdom,  or  if 
registered  elsewhere,  at  her  port  cf  disehaige  in  the  British  posaession 
within  whioh  her  port  of  registry  is  situate,  be  delivered  up  to  the 
registrar  thereof,  wno  shall  thereupon  grant  a  new  one,  as  near  to  the 
form  appointed  by  this  act  as  oiroumatanoes  permit;  and  if  the  master 
aegleete  to  ddiver  up  sueh  oertificato  withm  aaoh  time,  he  diall  inoar 
a  penalty  not  exeeemng  fifty  pounds. 

li.  The  certificate  of  registry  shall  be  used  only  for  tiie  lawful  ^J^-^^ 
navigation  of  the  ship,  and  shall  not  be  eubiect  to  detention  by  ^*™"**«*- 
reason  of  any  title,  lien,  charge,  or  interest  whatsoever,  whioh  any 
owner,  mortgagee,  or  other  person  may  have  or  claim  to  have  on 
or  in  the  ship  described  in^uefa  certificate;  and  if  any  person  what- 
ever, whether  interested  or  not  in  the  ship,  refueea  on  request  to 
deliver  up  sudi  oertificarte  when  in  his  possession  or  tmder  his  control  Deiiverj  or 
to  the  person  for  the  time  being  entitled  to  the  custody  thereof  for  the  ^^  ""^r  be 
purposes  of  such  lawful  navigation  as  aforesdd,  or  to  any  registrar, 
officer  of  theeustoms,  or  other  person  iegatiy  entitled  to  requite  such 
deliveiy,  it  shall  be  lawful  for  any  justice,  by  warrant  under  his  band 
and  seal,  or  for  any  Court  oamUile  of  teking  cognizance  of  such 
matter,  to  cause  the  person  so  reusing  to  appear  before  him  and  to  be 
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examined  toubhing  Bueh  rtfusal ;   and  nhleas  it  is  piored  to  fbii 
satisfaction  of  such  justice  or  Court  that  there  was  reasonable  cauee 
deu^'twn^         foT  such  refusal,  the  offender  shall  incur  a  penalty  not  exceeding  one 
e  'n  WD.  hundred  pounds ;  but  if  it  is  made  to  appear  to  such  histice  or  Court 

that  the  certificate  is  lost,  the  party  complained  of  shall  be  discbargedt 
and  such  justice  or  Court  shall  thereupon  certify  that  the  certifictti 
of  registry  is  lost 
Mode  of  proceed.      LI.  If  the  person  charged  with  such  detainer  or  refusal  is  prore^ 
SUty  M^Ilu  *    "^  ^*^®  absconded,  so  that  the  warrant  of  the  justice  or  process  of  1h$ 
Court  cannot  be  serred  upon  him,  or  if  he  persist  in  bis  refusal  \» 
deliver  the  certificate,  such  justice  or  Court  shall  certify  the  fact  ui^ 
the  same  proceedings  may  then  be  taken  as  in  the  case  of  a  certificate 
of  registry  mislaid,  lost,  or  destroyed,  or  as  near  thereto  as  cirenmr 
stances  permit. 
Penalty  for  nting      LIL  If  the  mast^  or  owner  of  any  ship  uses  or  attempts  to  urn 
imMoper  certift-    for  the  navigation  of  such  ship  a  certificate  of  registry  not  legally 
granted  in  ranpeot  of  such  ship,  he  shall  be  guilty  of  a  misdemeanor, 
and  it  shall  be  lawful  for  any  commissioned  oflioer  on  full  pay  in 
the  military  or  naval  service  of  her  Majesty,  or  any  British  officer  of 
customs,  or  any  British  consular  officer,  to  seize  or  detain  such  ship* 
and  to  bring  her  for  a4Judication  before  the  High  Court  of  Admiralty 
in  England  or  Ireland,  or  any  Court  having  Admiralty  jurisdictioa 
in  her  Miyesty's  dmninions;  and  if  such  Court  is  of  opinion  that 
such  use  or  attempt  at  use  has  taken  place,  it  shidl  pronounce  siieh 
ship,  with  her  tackle,  apparel,  and  fiimitifre,  to  be  forfeited  to  her 
Majesty,  and  mav  award  such  portion  of  the  proceeds  arising  ticm 
the  sale  of  such  ship  as  it  may  think  just  to  Uie  officer  so  brin^g  in 
the  same  for  adjudication. 
SfSrJlJfnfto      ^^^^'  ^^  *°y  registered  ship  is  either  actually  or  construotiTely 
be  British,  to  be    lost,  taken  by  the  enemy,  burnt,  or  broken  up,  or  if  by  reason  of  a 
deiiTered  up.        transfer  to  any  persons  not  qualified  to  be  owners  of  British  ships,  or 
of  an^r  other  matter  or  thing,  any  such  ship  as  aforesaid  ceases  to  be 
a  British  ship,  every  person  who  at  the  time  of  the  occurrence  of  anT 
of  the  aforesaid  events  owns  such  ship  or  any  share  therein  ahaii 
immediately  upon  obtaining  knowledge  of  any  such  occurrence,  if  p* 
notice  thereof  has  already  been  given  to  the  registrar  at  tlie  port  ci 
registiy  of  such  ship,  give  such  notice  to  him,  and  he  shall  make  aa 
entr^  thereof  in  his  register  book ;   and,  except  in  cases  where  the 
certificate  of  registry  is  lost  or  destroyed,  the  master  of  every  ship  f> 
circumstanced  as  aforesaid  shall  immediately,  if  such  event  occurs  m 
port,  but  if  the  same  occurs  elsewhere,  then  within  ten  days  after  bis 
arrival  in  port,  deliver  the  certificate  of  registry  of  such  ship  to  ih^ 
registrar,  or,  if  there  be  no  registrar,  to  the  British  consular  officer 
at  such  port,  and  such  regbtrar  if  he  is  not  himself  the  registrar  of 
her  port  of  registry,  or  such  British  consular  officer,  shall  forthwith 
forward  the  certificate  so  delivered  to  him  to  the  registrar  of  the  port 
of  registry  of  the  shin ;  and  every  owner  and  master  who  without 
reasonable  cause  makes  default  in  obeying  the  provisions  of  thiB 
section  shall  for  each  ofience  incur  a  penalty  not  exceeding  one 
hundred  poimds. 
Prorijioiiai  certifi.     LIV.  If  BJky  ship  beicomes  the  property  of  persons  qualified  to  he 
SiSiSi^  TMted    owners  of  British  ships  at  any  foreign  port,  the  Britirfi  consular  officer 
in  British  owners  resident  at  such  port  may  grant  the  master  of  such  ship,  upon  hi^ 
at  foreign  port,     application,  a  provisional  certificate,  stating, — 

The  name  of  the  ship ; 

The  time  and  place  of  her  purchase,  and  the  names  of  her  pur- 
chasers ; 
The  name  of  her  master ; 

The  best  particulars  as  to  her  tonnage,  build,  and  description  that 
he  is  able  to  obtain ; 
And  he  shall  forward  a  copy  of  such  certificate,  at  the  first  conte- 
nient  opportunity,  to  the  commissioners  of  customs  in  London :  the 
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oortifidate  eb  granted  ehall  possees  the  same  force  as  a  oerttftoate'of 
registrj  until  the  expiration  of  six  months,  or  until  such  earlier  time 
as  the  ship  arnres  at  some  port  where  there  is  a  British  registrar ;  but 
upon  the  expiration  of  such  period,  or  upon  arrival  at  such  port,  shall 
be  void  to  aU  intents. 

Tran$/er$  and  Tranimi$sion$.  Tmrfen  tmd 

LV.  A  restored  ship  or  any  share  therein,  when  disposed  of  to    ^'*'«*«*J«^*«^ 
persons  oualified  to  be  owners  of  British  ships,  shall  be  transferred  TruufernrshiiM 
oy  bill  of  sale ;  and  such  bill  of  sale  shall  contain  such  description  of  <»«**MCi  thercui. 
the  ship  as  is  contained  in  the  certificate  of  the  surveyor,  or  such 
othmr  description  as  may  be  sufficient  to  identify  the  ship  to  the  satis- 
faction of  the  registrar,  and  shall  be  according  to  the  form  marked  £. 
in  the  schedule  hereto,  or  as  near  thereto  as  circumstances  permit,  and 
shall  be  executed  by  the  transferrer  in  the  presence  of  and  be  attested 
by  one  or  more  witnesses. 

LVI.  No  individual  shall  be  entitled  to  be  registered  as  transferree  Decinntion  to  u 
of  a  ship  or  anv  share  therein  until  he  has  made  a  declaration  in  the  ft^)*^  '™*" 
form  marked  F.  in  the  schedule  hereto,  stating  his  qualification  to  be 
registered  as  owner  of  a  share  in  a  British  ship,  and  oontaininff 
a  denial  similar  to  the  denial  herein-before  required  to  be  contained 
in  a  declaration  of  ownership  by  an  original  owner ;  and  no  body 
corporate  shall  be  entitled  to  be  registered  as  transferree  of  a  ship 
or  any  share  therein  until  the  secretary  or  other  duly  appointed 
public  officer  of  such  body  corporate  has  made  a  declaration  in  the 
form  marked  G.  in  the  schedule  hereto,  stating  the  name  of  such 
body  corporate,  and  such  circumstances  of  its  constitution  and  business 
as  may  prove  it  to  be  qualified  to  own  a  British  ship,  and  containing 
a  denial  similar  to  the  denial  herein-before  required  to  be  contained 
in  a  declaration  of  ownership  made  on  behalf  of  a  body  con>orate ; 
in  the  case  of  an  individual,  the  above  declaration  shall  be  made,  if  he 
reside  within  five  miles  of  the  Custom-house  of  the  port  of  registry, 
in  the  presence  of  the  registrar,  but  if  beyond  that  distance  in  the 
presence  of  any  r^strar  or  of  any  justice  of  the  peace:  in  the  case  of 
a  body  coiporate,  tbe  declaration  shall  be  made  in  the  presence  of  the 
re^Btrar  of  the  port  of  registry. 

LVII.  Every  bill  of  sale  for  the  transfer  of  any  registered  ship,  or  Begiatntion  of 
of  any  share  therein,  when  duly  executed,  shall  be  produced  to  the  *'*'*•'«'• 
registrar  of  the  port  at  which  the  ship  is  registered,  together  with  the 
declaration  hereinbefore  required  to  be  made  by  a  transferree ;  and 
the  registrar  shall  thereupon  enter  in  the  register  book  the  name  of 
the  transferree  as  owner  of  the  ship  or  share  comprised  in  such  bill  of 
sale,  and  shall  endorse  oi?  the  bill  of  sale  the  fact  of  such  entry  having 
been  made,  with  the  date  and  hour  thereof;  and  all  bills  of  sale  of 
any  ship  or  shares  in  a  ship  shall  be  entered  in  the  register  book  in 
tiie  order  of  their  production  to  the  registrar. 

LVI  II.  If  the  property  in  any  ship  or  in  any  share  therein  becomes  ^anmnissioii  of 
transmitted  in  consequence  of  the  death  or  bankruptcy  or  insolvency  S2j55,Jji*^' 
of  any  registered  owner,  or  in  consequence  of  the  marriage  of  any  aairiagv. 
female  registered  owner,  or  by  any  lawful  means  other  than  by  a 
transfer  according  to  the  provisions  of  this  act,  such  transmission 
shall  be  authenticated  by  a  declaration  of  the  person  to  whom  such 
property  has  been  transmitted,  made  in  the  form  marked  H.  in  the 
pchedule  hereto,  and  containing  the  several  statements  hereinbefore 
required  to  be  contained  in  the  declaration  of  a  transferree,  or  as  near 
thereto  as  circumstances  permit,  and,  in  addition,  a  statement 
describing  the  manner  in  which  and  the  party  to  whom  such  property 
has  been  transmitted  ;  and  such  declaration  shall  be  made  and  sub- 
scribed, if  the  declarant  resides  at  or  within  five  miles  of  the  Custom- 
house of  the  port  of  registry,  in  the  presence  of  the  registrar,  but  if 
beyond  that  distance  in  the  presence  of  any  registrar  or  of  any  justice 
of  the  peace. 
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Proofoftnuif-  Lix.  If  micb  trsBsmiwion  hoe  taken  plaoobrTirtoe of  tbebanlk 
«p"ZS^Si^JS^  ruptOT  orinsolTBncy  of  .dj  re^^  owner  the  arid  aedintM 
will,  or  (m  in-  auul  DO  accompainoci  1^  8000  OTioBiKO  ••  BMj  fov  the  tiflD&  bofn^  M 
**'^*^*  leoeiTable  in  Courts  of  Justice  as  proof  of  the  title  of  psaties  datning 

under  any  bankruptcy  or  insolvency ;  and  if  such  transmissioo  hwm 
taken  place  by  yirtue  of  tbe  marriage  of  a  iemafl?  ovsmer,  tbe  said 
declaration  shall  be  accompanied  br  a  copy  of  the  register  of  such 
marriage  or  other  legal  eridenoe  of  the  OBlebrvtion  thereof,  and  shall 
declare  tbe  identity  of  the  said  female  owner ;  and  if  such  transrataninii 
bas  taken  place  by  rirtne  of  any  testamentary  instmoDent  ot  by 
kitestaey,  then  in  England,  Wales,  and  Ireland  tlM  said  declaration 
^all  be  accompanied  by  tbe  imibate  of  the  will  or  Ae  letter*  of 
administration  or  an  ofi^al  extract  tberefrmn,  and  in  Scotland  or  m 
maj  British  possession  by  the  will  or  any  copy  tfiersof  tiMt  mvf  be 
^fidenoe  by  the  laws  of  SeotlaDd  or  of  sucb  possession,  or  by  letters 
of  administration  or  any  copy  thereof  or  by  such  other  dociinwwt  as 
may  by  the  laws  of  Scotland  or  of  such  possesekm  be  recetraUe  in 
the  Courts  of  Ju^catuare  thereof  as  proof  of  tbe  person  entitled  upon 
an  intestacy. 
Registration  of  LX.  The  registrar,  upon  tbe  receipt  of  such  declaration  so  soeom- 
ireosmitteaabare.  panied  83  aforesaid,  ^all  enter  the  name  of  the  person  or  penoDS 
entitled  under  ^nch  transmission  in  tbe  register  book  as  owner  or 
owners  of  the  ship  or  share  therein  in  respect  of  which  sucb  trans- 
miseaon  has  taken  place;  and  such  persons,  if  more  than  one,  Aall, 
bowerer  numerous,  be  considered  as  one  person  only  as  legards  the 
rule  herein-before  contained  relating  to  tbe  number  of  persons  entitled 
to  be  registered  as  owners. 
*«?!»*'«rto  Lxi.  Of  the  documents  hereby  required  to  be  produced  to  tbe 

evident.  registrar  be  sball  retain  in  his  possession  the  following ;  tbat  is  to 

say,  the  surreyor's  certificate,  the  builder's  certificate,  tbe  cof^  of  the 
condemnation,  and  all  declarations  of  ownership. 
Va^miifled  owner     LXII.  Wbenever  any  property  in  a  ship  or  uiare  in  a  ship  beoomee 
roiiS  ttMi^'*^  Tested  by  transmission  on  the  death  of  any  owner,  or  on  the  marriage 
uppijto Coart     <^  ^^J  wmale  owuer,  in  any  person  not  Qualified  to  be  the  owner  of 
for  tale  of  ihip.     British  ships,  it  shaU  be  lawfal,  if  such  ship  is  registered  in  England 
or  Ireland  for  the  Court  of  Chancery,  if  in  Scotland  for  the  Conrt  of 
Session,  or  if  in  any  Brid^  possession  for  any  Court  possessing  tbe 
principal  civil  jurisdiotion  wiwin  such  possession,  upon  an  application 
made  br  or  on  behalf  of  such  unquidified  person,  to  order  a  sale  to  be 
made  of  the  property  so  transmitted,  and  to  direct  the  proeeeds  of 
such  sale,  after  deducting  the  expenses  thereof,  to  be  paid  to  the 
person  entitled  under  such  transmission,  or  otiierwise  as  tbe  Court 
may  direct ;  and  it  shall  be  in  the  discretion  of  any  sucb  Court  as 
aforesaid  to  make  or  refuse  any  such  order  for  sale,  and  to  annex 
thereto  any  terms  or  conditions,  and  to  require  any  evidence  in  sup- 
port of  such  application  it  may  think  fit,  and  generaUy  to  act  in  the 
premises  in  such  manner  as  the  justice  of  tbe  case  requires. 
Order  to  UoMd*      LXIII.  Every  order  fbr  a  sale  made  by  such  Court  as  aforesaid 
by  Coort.  ghall  coutaiu  a  declaration  vesting  the  right  to  transfer  the  ship  or 

share  so  to  be  sold  in  some  person  or  persons  named  by  tbe  Court, 
and  sucb  nominee  or  nominees  shdl  thereupon  be  entitled  to  transfer 
such  ship  or  share  in  tbe  same  manner,  and  to  the  same  extent,  as  if 
he  or  they  were  tbe  registered  owner  or  owners  of  the  same ;  and 
everr  registrar  shall  obey  the  requisition  of  such  nominee  or  nominees 
as  aforesaid  in  respect  of  any  transfer  to  the  sl^ne  extent  as  be  would 
be  compellable  to  obey  the  requisition  of  any  registered  owner  or 
owners  of  such  ship  or  share. 
Limit  of  umo  for  LXIV.  Every  such  application  as  aforesaid  tor  sale  shaU  be  made 
appiictttiom.  within  four  weeks  after  the  occurrence  of  tbe  event  on  which  such 
transmission  has  taken  place,  or  within  such  ftirther  time  as  such  Court 
as  aforesaid  may  allow,  such  time  not  in  any  case  to  exceed  the  space 
of  one  year  from  the  date  of  such  occurrence  as  aforesaid ;  and  m  the 


said,  <ur  of  such  Ckuut  lefostng  to  aooede  thareto,  the  diip  or  shara  so 
tninainitted  shall  thereupon  be  fcn^tedin  maaner  hereiu-after  directed 
with  reject  to  intereeta  acquired  by  unqualified  owners  in  ships  using 
a  British  flag  and  assuminff  the  BritUh  character. 

LXV.  It  shall  be  lawfm  in  England  or  Ireland  for  the  Ck>uri  of  Powworcoorti 
Chanoeiy,  in  Scotland  for  the  Court  of  Session,  in  any  British  posses^  m£atoa!^ 
sion  for  any  Court  poseeseinj;  the  principal  civil  jurisdiction  within 
such  posseesion,  without  pi^udioe  to  the  exeroiee  of  any  other  nower 
such  Court  may  possess,  upon  the  summary  application  of  any 
interested  person,  made  either  by  petition  or  otherwise,  and  either  «s 
parU  or  upon  service  c^  notice  on  any  other  person,  as  the  Court  mav 
direct,  to  issoe  an  order  ]Mr<^biting  for  a  time  to  be  named  in  such 
mrder  any  dealhig  with  such  ship  or  share;  and  it  shall  be  in  the 
discretion  of  such  Court  to  make  or  refuse  any  such  order,  and  to 
annex  thereto  any  terms  or  conditions  it  may  think  fit,  and  to  dia- 
oharge  such  order  when  granted  with  or  without  coets,  and  generally 
to  act  in  the  premises  in  such  manner  as  the  justice  of  the  case 
requirea;  and  every  registrar,  without  being  made  a  party  to  the 
imKseedings,  upon  being  sart ed  with  such  cider,  or  an  official  oopy 
thereof;  shall  obey  the  same* 

Mortgages,  Uortgaget, 

LXVL  A  registflfed  ship  or  any  share  therein  may  be  made  a  seen-  Mortnige  ofahipf 
rity  for  a  loan  or  other  valuable  consideration ;  and  the  instrument  ^^  spm 
creating  such  security,  herein-after  termed  a  '*  mortgage,"  shall  be  in    ^^^ 
the  form  mariied  L  in  the  sdiedule  hereto,  or  as  near  thereto  as  cir- 
omastanees  permit;  and  on  the  production  of  such  instrum^Eit  the 
registrar  of  tbe  port  at  which  the  ship  ia  regtstered  shall  record  the 
same  in  the  register  book. 

LXVIL  Every  such  mortgage  shall  be  recorded  by  the  registrar  Mortgages  to  be 
in  the  order  of  time  in  which  the  same  is  produced  to  him  for  that  !I£!!f!7^^  »# 
purpose;  and  the  registrar  shaU,  by  memorandum  under  his  hand,  ^^n^'"' 
notify  on  the  inetrument  of  mortgage  that  the  same  has  been  recorded 
hf  him,  stating  the  date  and  hour  of  such  record. 

LXVIU.  Whenever  any  registered  mortgage  has  been  discharged,  E'^^^^^f^*'^ 
the  registrar  shall,  on  the  production  of  the  mortgage  deed,  wiUi  a  '"^^^^sase- 
receipt  for  the  mortgage  money  endorsed  thereon,  duly  signed  and 
attested,  make  an  entry  in  the  register  book  to  the  efiieet  tiiat  such 
mortgage  has  been  discharged;  and  upon  such  entry  being  made 
the  estate,  if  any,  which  passed  to  the  mortgagee  shall  vest  in  the 
same  person  or  perscms  in  whom  the  same  would,  having  regard  to 
intervening  acts  and  circumstances*  if  any,  have  vested  if  no  such 
mortgage  had  ever  been  made. 

LXIX.  If  there  is  more  than  one  mortgage  registered  of  the  same  Priority  of  mort- 
ship  or  share  therein,  the  mortgagees  shall,  notwithstanding  any  ^^' 
express,  implied,  or  oonstruotive  notice,  be  entitled  in  priority  cne 
over  the  other  according  to  the  date  at  which  each  instrument  ia 
recorded  in  the  registor  books,  and  not  according  to  the  date  of  each 
instrument  itself. 

UCX  A  mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  Hortnigee  not 
to  be  the  owner  ofl  ship  or  anv  share  therein,  nor  ibaU  the  mort-  S^^er 
g^ar  be  deemed  to  have  ceased  to  be  owner  of  such  mortgaged  ship 
or  share,  except  in  so  far  as  may  be  necessaiy  for  making  such  ship 
or  share  available  as  a  security  for  the  mortgage  debt 

LXXI.  Every  regiateVed  mortgagee  shall  have  power  absolutely  to  Mortgagee  to haTo 
dispose  of  the  ship  or  share  in  respect  of  which  he  is  registered,  and  pover  of  laie. 
to  give  effectual  receipts  for  tbe  purchase  money ;  but  if  there  are 
more  persons  than  one  registered  as  mortgagees  of  the  same  ship  or 
share,  no  subsequent  mortgagee  ^aU,  except  under  the  order  of  some 
Court  capable  of  taking  cognizance  of  such  matters,  sell  such  ship  or 
share  without  the  concurrence  of  every  prior  mortgagee. 
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*««^^»5J*-^  LXXIli  No  regidtered  mortgage  of  toy  ship  or  of  any  share 
fj^jiiSt^  tberain  shall  be  affected  by  any  act  of  banldroptey  eotnmitted  by  ti» 
iMukraptqr  of  mortgagor  after  the  date  of  the  record  oi  suob  mortgage,  noCwitii- 
"^ofklH^'  atantUBg  siioh  mortgagor  at  the  time  of  hie  becoming  banlonpt  mar 

have  in  his  possession  and  disposition  and  be  repated  owner  of  eoek 
ship  or  share  thoieof ;  and  such  mortgage  shall  be  preferred  to  any 
right,  claim,  or  interest  in  such  ship  or  any  share  thereof  which  may 
belong  to  the  assignees  of  such  bankrupt 
Transfer  of  mort.  LXXlII.  A  registered  mortgage  of  any  ship  or  share  in  a  ship  may 
^'^  be  transferred  to  any  person,  and  Uie  instrument  creating  such  transfer 

shin  be  in  the  form  marked  K.  in  the  schedule  hereto ;  and  on  the 
production  of  such  instrument  the  registrar  shall  enter  in  the  register 
book  the  name  of  the  transferree  as  mortgagee  of  the  ship  or  Eoaanee 
therein  mentioned,  and  shall  by  memorandum  under  his  hand  reoord 
On  the  instrument  of  transfer  that  the  same  has  been  recorded  by 
him,  stating  the  date  and  hour  of  such  record. 
TnuMnu«<«  of        LXXI V.  If  the  interest  of  any  mortgagee  in  any  ship  or  in  any 
ngeeby^dntb,     dhare  therein  becomes  transmitted  in  consequence  of  death,  bankruptcy, 
bttnkruptcj.  or'     Or  insolvency,  or  in  consequence  of  the  marriage  of  any  femiJe  m<Mr(- 
"**™'8«-  gagee,  or  by  any  lawful  means  other  than  by  a  transfer  according  to 

the  provisions  of  this  act,  such  transmission  shall  be  authentie«led 
by  a  declaration  of  the  person  to  whom  such  interest  has  been  trans- 
mitted, made  in  the  form  marked  L.  in  the  schedule  hereto,  and 
containing  a  statement  describing  the  manner  in  which,  and  the 
party  to  whom  such  property  has  been  transmitted ;  and  such  decla- 
ration shall  be  made  and  subscribed,  if  the  dedarant  resides  at  or 
within  five  miles  of  the  Custom-house  of  the  port  oi  registry,  in  the 
presence  of  the  registrar,  but  if  beyond  that  distance  in  the  preeenee 
of  any  registrar  or  of  any  justioe  of  the  peace,  and  shall  be  accom- 
panied by  such  evidence  as  is  herein-before  required  to  authenticate 
a  corresponding  transmission  of  property  from  one  registered  owner 
to  another. 
Entry  of  trans.  LXXV.  The  registrar,  upon  the  receipt  of  such  declaration  and  the 
niined  mortgage,  production  of  such  evidence  as  aforesaid,  shall  enter  the  name  of  the 
person  or  persons  entitled  under  such  transmission  in  the  register 
book  as  mortgagee  or  mortgagees  of  the  ship  or  share  in  respect  of 
which  such  transmission  has  taken  place. 

CtrHflsaist  of  ^ 

MmiMp  amd  Certificatei  of  Mortgage  and  Sale. 

-— -^  LXXVI.  Anv  registered  owner,  if  desirous  of  disposing  by  way  oi 
mgitrnd^niBjiMj  mortgage  or  sale  ofthe  ship  or  share  in  respect  of  which  he  is  regie- 
be  oonforred  by  tered  at  any  place  out  of  the  country  or  possession  in  which  the  port 
eerUftcate.  ^f  registry  of  such  ship  is  situate,  may  apply  to  the  registrar,  who 

shall  thereupon  enable  him  to  do  so  by  granting  such  certificates  as 
are  herein-after  mentioned,  to  be  called  respectively  certificates  of 
mortgage  or  certificates  of  sale,  according  as  they  purport  to  give  a 
power  to  mortgage  or  a  power  to  sell. 
mruSiali^^  LXXVII.  fteviously  to  any  certificate  of  mortgage  or  sale  being 

mortgage  and       granted,  the  applicant  shall  state  to  the  registrar,  to  be  by  him 
•*^'  entered  in  the  register  book,  the  following  particulars ;   (that  ia  to 

say,) 
(1.)  The  names  of  the  persons  by  whom  the  power  mentioned  in 
such  certificate  is  to  be  exercised,  and  in  the  caee  of  a  mortgage 
the  maximum  amount  of  charge  to  be  created,  if  it  is  intended 
to  fix  any  such  maximum,  and  in  the  case  of  a  sale  the  minimum 
price  at  which  a  sale  is  to  be  made,  if  it  is  intended  to  fix  any 
such  minimum : 
(2.)   The  specific  place  or  places  where  such  power  is  to  be 
exercised,  or  if  no  place  be  specified,  then  that  it  may  be 
-     exercised  anywhere,  subject  to  tne  provisions  herein-after  con- 
tained : 


Pari  IL — Megidry.-  ili 

'  (9.)  The  limit  of  time  within  whic^  moh  power  may  be  exeroilBed. 

LX.XVIII.  No  certificate  of  mortgage  or  sale  shall  be  granted  so  BestricUoBi  on 
AS  to  aothonxe  aaif  mortinure  or  sale  to  be  made—  cerUficatet  or 

At  any  place  within  the  Umted  Kingdom^  if  the  port  of  registaj  mOc. 
of  the  ship  be  situate  in  the  United  Kingdom ;  or  at  any  place 
within  the  same  British  possession,  if  thexK>rt  of  registry  is  situate 
within  a  British  possession ;  or 

By  anyperson  not  named  in  the  certificate. 

LXXCL  Certificates  of  mortgage  and  rale  shall  be  in  the  lonlis  ronntofoerU. 
marked  respeotiyely  M.  and  N.  in  the  schedule  hereto,  and  shall  ^^^^ 
contain  a  statement  of  the  several  particulars  hereinbefore  directed 
to  be  entered  in  the  register  book ;  and,  in  addition  thereto,  an  enu- 
meration of  any  re^tered  mortgages  or  certificates  of  mortgage  or 
sale  affecting  the  ships  or  shares  in  respect  of  which  such  oeitifieates 
are  given. 

LXXX.  The  following  rules  shall  be  observed  as  to  certificates  of  Sj^{JJ^^  *•'* 
mortffage ;  (that  is  to  say,)  mortice. 

(I.)  The  power  diall  be  exercised  in  conformity  with  the  directions 
contained  in  the  certificate : 

(2.)  A  rec<»rd  of  every  mortgage  made  thoeunder  shall  be  endorsed 
thereon  by  a  regisdrar  or  Britiidi  consular  officer : 

(3.)  No  mortgage  bond  fide  made  thereunder  shall  be  im|>eaohed  by 
reason  of  ue  person  by  whom  the  power  was  given  dying  before 
the  making  of  such  mortgage  : 

(4.)  Wheneyer  the  certificate  contains  a  specification  of  the  place 
or  j^aoes  at^  which,  and  a  limit  of  time  not  exceeding  twelye 
months  within  which,  the  power  is  to  be  exercised,  no  mortgage 
bomd  fids  made  to  a  mortgage  without  notice  shall  be  impeached 
by  reason  of  the  bankruptcy  or  insolyency  of  the  person  by 
whom  the  power  was  given : 

(5.)  Every  mortgage  which  is  so  registered  as  aforesaid  on  the 
certificate  shall  haye  priority  over  all  mortgages  of  the  same 
ship  or  share  created  subseouentiy  to  the  date  of  the  entry  of 
the  certificate  in  the  register  book ;  and  if  there  be  more  mort- 
gages than  one  so  endorsed  the  respectiye  mortgagees  claiming 
thereunder  shall,  notwithstanding  any  express,  implied,  or  oon- 
stmotive  notice,  be  entiUed  one  before  the  other  aocordinff  to 
the  date  at  which  a  record  of  each  instrument  is  endorsed  on 
the  certificate,  and  not  according  to  the  date  of  the  instrument 
creating  the  mortgage : 

(6.)  Subject  to  the  foregoing  rules  eyery  mortgagee  whose  mort- 
gage IS  registered  on  the  certificate  shall  have  the  same  rights 
and  powers  and  be  subject  to  the  same  liabilities  as  he  wotild 
haye  nad  and  been  subject  to  if  his  mortgage  had  been  registered 
in  the  register  book  instead  of  on  the  certificate : 

(7.)  The  discharge  of  any  mortgage  so  registered  on  the  certificate 
may  be  endorsed  thereon  by  aiw  registrar  or  British  consular 
officer,  upon  the  production  of^^  suon  evidence  as  is  hereby 
reqmred  to  be  produced  to  the  registrar  on  the  entry  of  the 
discharge  of  a  mortgage  in  the  register  book ;  and  upon  such 
endorsement  being  made,  the  estate,  if  any,  which  passed  to 
the  mortgagee  shall  vest  in  the  same  person  or  persons  in 
whom  the  same  would,  haying  regard  to  intervening  acts  and 
circumstances,  if  any,  have  vested  if  no  such  mortgage  had  been 
made : 

(8.)  Upon  the  delivery  of  any  certificate  of  mortgage  to  the 
registrar  by  whom  it  was  granted  he  shall,  after  recording  in 
the  register  book  in  such  manner  as  to  preserve  its  priority 
any  unsatisfied  mortgage  reinstered  thereon,  cancel  such  cer- 
tificate, and  enter  the  fact  or  such  cancellation  in  the  register 
book;  and  every  certificate  so  cancelled  shall  be  void  to  all 
intents. 


Merchant  Sh^ppimff  Act,  17  4^  18  VieL  c  104. 

(1.)  No  such  oertifioate  eball  b»  granlod  eiocpt  for  the  wJe  q€  aa 
entire  Bbip: 

(2.)  The  power  ehflll  be  exercised  in  oonionnitjr  with  the  directioDS 
oontained  in  the  eertifioirte : 

(3.)  No  sale  bond  fide  made  to  a  purekaaer  km  Taluable  oonaidBiatioii 
shall  be  imp^ched  by  reason  of  the  person  by  whoot  tke  power 
*   wasgiTen  dying  belnre  the  maJdng  of  audi  safe: 

(4.)  Whenever  the  eertifieate  contains  a  specifioation  <tf  the  plaee 
or  {daeaa  at  wfaidi^  and  a  limit  of  time  not  ezoeeding  twehm 
montiis  within  whidi^  the  power  is  to  be  exercised,  no  nle  hmd^ 
fid^  made  to  a  porehaser  for  Tahiahle  eonmdeffatioii  withaBt 
notice  shall  be  impeached  by  reason  of  the  bafikmpt^  orkosl* 
venoy  of  the  person  by  whom  the  power  was  given : 

(&.)  Any  transfer  made  to  a  person  qualified  to  be  the  ownerof 
British  ships  shall  be  by  bill  of  sale  in  the  form  heieiBi-beiDBa 
mentioned,  or  as  near  thereto  as  oircmnBtancee  pennit : 

(6.)  If  the  ship  is  sold  to  a  party  qualified  to  hold  British  ships, 
the  i^kip  shall  be  registered  anew;  but  notioe  of  all  mortgages 
enumerated  on  the  certificate  of  sale  shall  be  entered  iit  the 
resnster  book : 

(7.)  Previously  to  sack  registry  anew  there  shall  be  produeed  to 
the  reg^trar  required  to  make  the  same  the  lall  of  sue  by  whidi 
tiie  sMp  ia  transferred,  the  certificate  of  sale,  and  the  eertiJloate 
of  registry  of  such  shh) : 

(8.)  Such  last-mentionea  registrar  shall  retain  the  ewtifieates  of 
sale  and  registry,  and  a&r  havinff  Midorsed  on  boUi  o£  such 
instaruments  an  entry  of  the  fact  oi  a  sale  having  taken  place, 
shall  forward  the  said  certificates  to  the  registrar  of  the  port 

Spearing  on  such  certificates  to  be  the  former  port  of  leffistry  of 
e  ship,  and  such  lastnaientioned  registrar  shaEthereupon  make 
a  memorandum  of  the  sale  in  his  register  book,  and  the  legistiy 
of  the  ship  in  such  book  shall  be  considered  as  dosed,  except  as 
far  as  rekSse  to  any  unsatisfied  mortgages  or  existing  certificates 
of  mortgage  entered  therein : 

(9.)  On  such  reffistry  anew  the  description  of  the  ship  contained 
in  her  original  certificate  of  registry  may  be  transferred  to  the 
new  register  book,  without  her  bmng  resufveyed,  and  the  declara- 
tion to  be  made  by  the  purchaser  shaU  be  the  same  as  would  be 
requned  to  be  made  by  an  ordinary  transferree : 

(10.)  If  tiie  ship  is  sold  to  a  psjrty  not  (Qualified  to  be  the  owner  of 
a  British  ship,  the  bill  of  »ale  by  which  the  ship  is  transferred, 
the  certificate  of  sale,  and  the  certificate  of  the  registry  riiall  be 
produced  to  some  registrar  or  consular  officer,  who  ahall  retain 
the  certificates  of  sale  and  registry,  and,  having  endorsed  thereon 
the  fact  of  such  ship  having  been  s(^d  to  persons  iK>t  qualified 
to  be  ownera  of  British  ships,  shall  forward  such  certificates  to 
the  registrar  of  the  port  appearing  on  the  certificate  of  re^try 
to  be  the  port  of  registry  of  such  ship ;  and  such  last-mentioned 
registrar  shall  thereupon  make  a  memorandum  of  the  sale  in 
his  register  book,  and  the  registry  of  the  ship  in  such  book  shall 
be  considered  as  closed,  except  so  far  as  relates  to  any  unsatisfied 
mortgages  or  existing  certificates  of  mortgage  entered  therein : 

(11.)  If  upon  a  sale  being  made  to  an  unqualified  person  default  is . 
made  in  the  production  of  such  certificates  as  are  mentioned  in 
the  last  rule,  such  unqualified  person  shall  be  considered  by 
British  law  as  having  acquired  no  title  to  or  interest  in  the  ship ; 
and  further,  the  party  upon  whose  application  such  certificate 
was  granted,  and  the  persons  exercising  the  power,  shaU  each 
incur  a  penalty  not  exceeding  one  hundred  pounds : 

(12.)  If  no  sale  is  made  in  conformity  with  tne  certificate  of  sale, 
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stak  MttiAotto  bImU  be  deliveied  to  tb»  ngia^nrr  b  j  whoii  tba 
MIB6  wtfl  graoted ;  and  aoeh.  legistrar  shall  tb6fe«qpo&  cancel  il» 
and  antor  tbe  UjbX  of  such  oaDOollatkHi  in  the  leg^star  book;  and 
CTeiT  oertifieate  so  cancellod  shall  be  void  to  all  iatentSk 
T.XYxTT-  Upon  proof  at  any  tima  to  the  satisfaction  of  the  eom*  Power  of  com- 
miaaiooaA  of  eostoms  thai  an  J  oertiieate  of  m<»rtgafle  or  sale  is  k)st  or  ^J|{^^ 
80  obliterated  as  to  be  useless,  and  that  the  powers  thereby  given  have  iom  of  certificate 
never  been  exeiciaed,  or  if  they  have  been  exweised  then  upon  proof  ofmottgsge  or 
of  the  several  matters  aad  things  thai  have  been  done  thereunder*  k  '^'^ 
flhall  be  lawful  for  tha.regwtrar,with  thesanction  of  the  said  oomniM* 
sioners,  as  cireumstanees  may  require,  mther  to  issue  a  new  qertificate 
or  to  dh-ecisuoh  entries  to  be  made  in  the  register  book,  or  siioh  other 
matter  (Mr  thing  to  be  done  as  might  hove  been  made  or  done  if  ao 
snob  loss  or  oUiteration  had  taken  place. 

LXXXin.  The  registered  owner  lor  the  time  being  <^  any  ship  <nr  ]^voc«tb«  of 
share  therein  in  respect  of  which  a  certificate  of  mortgage  or  sale  has  ^r^^t^ 
been  granted,  ^teoif^ng  the  ]^aoe  or  ]f4aceB  where  the  power  thereby  uiew 
given  is  to  be  ea^^reiaed,  may,  bv  an  instrument  under  his  hand  made 
in  the  fiorm  O,  in  the  schedule  hereto,  or  as  near  thereto  a»  dreiUBr 
stances  permit,  authorize  the  registrar  by  whom  such  certificate  wa0 
granted  to  give  notice  to  the  registrar  or  eonsidar  officer,  registrars 
or  oonsolar  officws,  al  such  |daoe  or  places,  that  sudi  certificate  ia 
Nvoked ;  and  notice  shall  be  given  aooordingly ;  and  all  registrars  ot 
consular  officers  receiving  such  notice  shall  record  the  same,  andshali 
exhibit  the  same  to  all  persona  who  may  apply  to  them  for  the  puipoae 
of  effiDoting  or  obtauiing  a  mortgage  or  tnmsfei  under  the  said  oer- 
t&ficate  of  mortgage  or  sue;  and  after  such  notice  has  been  so  recorded 
the  said  certificate  shall,  so  far  as  concerns  any  mortgage  or  sale  to  ba 
theaeafter  made  at  such  ]4aoe,  be  deemed  to  be  revoked  and  of  no 
effidot;  and  ev«ry  registrar  or  consular  officer  recording  any  such 
notice  diall  therenpon  state  to  the  registrar  by  whom  the  oeitificata 
was  granted,  whether  any  previous  exercise  of  the  power  to  which 
such  eextifioate  refers  has  taken  place. 

Registry  anew,  and  Trantfer  of  Reghitf.  i^^wLSTS' 

LXXXIV.  Whenever  any  registered  ship  is  so  altered  as  not  to  S^!u^ 
correspond  with  the  particulars  relating  to  her  tonnage  or  description  ..^^ — :  . . 
contained  in  the  register  book,  then,  if  such  alteration  is  made  at  a  ^  u  nS»t«5u 
port  where  there  is  a  registrar,  the  registrar  of  such  port,  but  if  made 
elsewhere,  the  reristrar  of  the  first  port  having  a  registrar  at  which 
the  ship  arrives  after  her  alteration,  shall,  on  application  made  to  him, 
and  on  the  receipt  of  a  certificate  from  the  proper  surveyor^cifying 
the  nature  of  such  alteration,  either  retain  the  old  certificate  of 
registry  and  grant  a  new  certificate  of  registry  containing  a  de- 
scription of  the  ship  as  altered,  or  endorse  on  the  existing  certificate  a 
memorandum  of  such  alteration,  and  subscribe  his  name  to  such 
endorsement;  and  the  registrar  to  whom  such  application  as  afore- 
said is  made,  if  he  is  the  registrar  of  the  port  of  registry  of  the  ship, 
shall  himself  enter  in  his  register  book  the  particulars  of  the  alterations 
so  made,  and  the  fact  of  such  new  certificate  having  been  granted  or 
endorsement  having  been  made,  on  the  existing  certificate ;  but  if  he 
is  not  such  la8^mentioned  registrar,  he  shall  forthwith  report  such 
particulars  and  facts  as  aforesaid,  accompanied  by  the  old  certificate 
of  registry  in  cases  where  a  new  one  has  been  granted,  to  the  regis- 
trar of  the  port  of  registry  of  the  ship,  who  shall  retain  such  old 
certificate  (if  any),  and  enter  such  particulars  and  facts  in  his  register 
book  accordindy. 

LXXXV.  When  the  registrar  to  whom  application  is  made  in  On^Riteration.ro. 
respect  of  any  such  alteration  as  aforesaid  is  the  registrar  of  the  port  6e  iSjiSS*"^ 
of  registry,  he  may,  if  he  thinks  fit,  instead  of  registering  such  altera- 
tion, require  such  ship  to  be  registered  anew  in  manner  herein-before 
directed  on  the  first  registry  of  a  ship;  and  if  he  is  not  such  registrar 
as  lastly  herein-before  mentioned  he  may  nevertheless  require  such 
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in  respecl  of 
atteration. 


Consequence  of 
ODiission  to 
regiitcr  anew. 
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owners,  registry 
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qoired. 
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Manner  of  trans- 
fer of  registry. 


Transfer  of 
r^istqr  not  to 
alhct  nghU  of 
owners. 


MitcMlUttcous. 

Inspection  of 
register  books. 


Eihip  to  be  registered  anew»  bat  he  sball  in  such  lAst-mentioned  'case 
grant  a  provisional  certificate,  or  make  a  provisional  endorsement  of 
ue  alteration  made  in  manner  herein-before  directed  in  cases  where 
no  registry  anew  is  required,  taking  care  to  add  to  such  certificate  or 
endorsement  a  statement  that  the  same  is  made  proyiaionaUy,  and  to 
insert  in  his  report  to  the  registrar  of  the  port  of  registiy  of  the  ship  a 
like  statement 

LXXXVI.  Evenr  such  provtsional  certificate,  or  certificate  pro- 
visionally endorsed,  shall  within  ten  days  after  the  first  subsequent 
arrival  of  the  ship  at  her  port  of  discharge  in  the  United  Kingdom,  if 
registered  in  the  United  Kingdom,  or  if  registered  elsewhere,  at  her 
port  of  discharge  in  the  British  possession  within  which  her  port  of 
registry  is  situate,  be  delivered  up  to  the  registrar  thereof,  who  shall 
thereupon  cause  such  ship  to  be  registered  anew  in  the  same  manner 
in  all  respects  as  herem-before  required  on  the  first  registry  of 
any  ship. 

LXXXVII.  On  failure  of  such  registry  anew  of  any  shin  or  registry 
of  alteration  of  any  ship  so  altered  as  aforesaid,  such  snip  shul  hb 
deemed  not  duly  registered,  and  shall  no  longer  be  recognised  as  a 
British  ship. 

LXXXVIII.  If  upon  any  change  of  ownership  in  any  ship  tiie 
owner  or  owners  desire  to  have  such  ship  registered  anew,  althoufffa 
such  registry  anew  is  not  required  by  this  act,  it  shall  be  lawful  tor 
the  registrar  of  the  port  at  which  such  ship  is  already  registrar,  on 
the  delivery  up  to  him  of  the  existinfif  certificate  of  registry,  and  on 
the  other  requisites  to  registry,  or  such  of  them  as  the  registrar  thinks 
material,  being  duly  complied  with,  to  make  such  registry  anew,  and 
grant  a  certificate  thereof; 

LXXXIX.  The  registry  of  any  ship  may  be  transfiBrred  from  one 
port  to  another  upon  the  application  of  aU  parties  appearing  on  the 
register  to  be  interested  in  such  ship,  whetber  as  owners  or  mort' 
gagees,  such  application  to  be  expressed  by  a  declaration  in  writing 
made  and  subscribed,  if  the  party  so  requii^  to  make  and  subscribe 
the  same  resides  at  or  within  five  miles  of  the  Custom-house  of  the 
port  from  which  such  ship  is  to  be  transferred,  in  the  presence  of  the 
registrar  of  such  port,  but  if  beyond  that  distance  in  the  presence  of 
any  registrar  or  or  any  justice  of  the  peace. 

A.G.  Upon  such  application  being  made  as  is  herein^before  men- 
tioned, and  upon  the  delivery  to  him  of  the  certificate  of  registry,  the 
registrar  of  the  port  at  which  such  ship  is  already  re^tered  shall 
transmit  to  the  registrar  of  the  port  at  which  such  ship  is  intended  to 
be  registered  notice  of  such  application  having  been  made  to  him, 
together  with  a  true  copy  of  all  particulars  relating  to  such  ship,  and 
the  names  of  all  the  parties  appearing  by  his  book  to  be  interested  as 
owners  or  mortgagees  in  such  snip ;  and  such  last-mentioned  registrar 
shall,  upon  the  receipt  of  such  notice,  enter  all  such  particulars  and 
names  m  his  book  of*^  registry,  and  grant  a  fresh  certificate  of  registry, 
and  thenceforth  such  ship  shall  be  considered  as  registered  at  and 
belonging  to  such  last-mentioned  port,  and  the  name  of  such  last- 
mentioned  port  shall  be  substituted  on  the  stem  of  such  ship  in  lieu 
of  the  name  of  the  port  previously  appearing  thereon. 

XCI.  The  transfer  of  the  registry  of  any  ship  in  manner  aforesaid 
shall  not  in  any  way  afibct  the  rights  of  the  several  persons  interested 
either  as  owners  or  mortgagees  in  such  ship,  but  such  rights  shall  in 
ail  respects  be  maintained  and  continue  in  the  same  manner  as  if  no 
such  transfer  had  been  efiected. 

RegUtry,  MUceHaneous. 

XCII.  Every  person  may,  upon  payment  of  a  fee  to  be  fixed  by  the 
commissioners  of  customs  not  exceeding  one  shilling,  have  access  to 
the  register  book  for  the  purpose  of  inspection  at  any  reasonable  time 
during  the  hours  of  official  attendance  of  the  registrar. 


Pari  IL — Begistrj/.  xlv 

XOIIL  No  regisCrar  «haH  be  liable  to  damages  or  oUierwise  for  indemnity  to 
any  loss  aooruing  to  any  person  by  reason  of  any  act  done  or  default  '^'S"^^^' 
made  by  him  in  his  oharaoter  of  registrar,  unless  the  same  has  hap- 
pened  through  his  neglect  or  wilful  act 

XGIY.  Every  registrar  in  the  United  Kingdom  shall*  at  the  exr  Retuni  to  be 
piration  of  every  month,  and  every  other  registrar  shall  without  delay,  JJ'^S^JJJiJSo^^ 
or  at  such  stated  times  as  may  be  fixed  by  the  oouunissioners  of  ofcostoma. 
customs,  transmit  to  the  Custom-house  in  Lon'don  a  full  return  in 
such  form  as  they  may  direct  of  all  registries,  transfers,  transmissions, 
mortgages,  and  other  dealings  with  ships  which  have  been  registered 
by  or  communicated  to  them  in  their  character  of  registrars,  and  the 
names  of  the  parsons  who  have  been  concerned  in. the  same,  and 
such  other  particulars  as  may  be  directed  bv  the  said  commissioners. 

XGV.  All  fees  authorized  to  be  taken  under  the  second  part  of  this  Appiicafioa  of 
act  shall,  if  taken  in^anv  part  of  the  United  Kingdom,  be  applied  in  '^- 
payment  of  the  general  expenses  of  carrying  into  effect  the  purposes 
of  such  second  part,  or  otherwise  as  the  treasury  may  direct ;  but  if  , 
taken  elsewhere,  shall  be  dispooBd  of  in  such  wav  as  the  executive 
government  of  the  British  possession  in  which  they  are  taken  may 
direct 

XOVI.  The  commissioners  of  customs  shall  cause  the  several  fpz^ns  Commissioiusn  of 
required  or  authorized  to  be  used  by  the  second  part  of  this  act,  and  ^i^SId  wi^ 
contained  in  the  schedule  hereto,  to  oe  supplied  to  all  registrars  within  eonslent  of  Board' 
her  Majesty's  dominions  for  distribution  to  the  several  persons  re-  fo^HTtod^ueT 
quiring  to  use  the  same,  either  free  of  charge,  or  at  such  moderate  inttmctioni. 
prices  as  they  may  from  time  to  time  direct ;  and  the  said  commis- 
sioners, with  the  consent  of  the  Board  of  Trade,  mavfrom  time  to  time 
make  such  alterations  in  the  forms  contained  in  the  schedule  hereto 
as  it  may  deem  re4}uisite,  but  shall,  before   issuing  any  altered 
form,  give  such  public  notice  thereof  as  may  be  necessary  in  order 
to  prevent  inconvenience ;  and  the  said  commissioners  may  also  with 
such  consent  as  i^oxesidd,  for  the  purposes  of  carrying  into  effect  the 
provisions  contained  in  the  second  part  of  this  act,  give  such  instruo- 
tions  as  to  the  manner  of  making  entries  in  the  r^^ter  book,  as  to 
the  execution  and  attestation  of  powers  of  attorney,  as  to  any 
evidence  to  be  required  for  identifying  any  person,  and  generally  as 
to  any  act  or  thing  to  be  done  m  pursuance  of  the  second  part  of 
this  act  as  they  may  think  fit 

XCVII   Whenever  in  any  case  in  which  under  the  second  part  of  Po^w  ^  re- 
this  act  any  person  is  required  to  make  a  declaration  on  Dehalf  JJJhdedaraSoM 
of  himself,  or  of  any  body  corporate,  or  any  evidence  is  required  and  other  evi^ 
to  be  produced  to  the  registrar,  it  is  shown  to  the  satisfaction  of  the  ^<'*^* 
registrar  that  £rom  any  reasonable  cause  such  person  is  imable  to 
make  the  declaration,  or  ^at  such  evidence  cannot  be  produced,  it 
shall  be  lawful  for  the  registrar,  with  the  sanction  of  Uie  commis- 
sioners of  customs,  and  upon  the  production  of  such  other  evidence, 
and  subject  to  such  terms  as  they  may  think  fit,  to  dispense  with  any 
such  declaration  or  evidence. 

XGYIII.  In  cases  where  it  appears  to  the  commissioners  of  customs,  Power  for  com- 
or  to  the  governor  or  other  person  administering  the  government  of  ^^^J^„®' 
any  British  possession,  that  b;^  reason  of  q)ecial  circiunstances  it  special  oases  to 
would  be  desurable  ^t  permission  should  be  granted  to  any  British  ^t  &wm  to  a 
ship  to  pass,  without  being  previously  registered,  from  one  port  or  ^£^.  ^ 
place  in  her  Miyesty's  dominions  to  any  other  port  or  place  within 
the  same,  it  shall  be  lawi^  for  such  commissioners  or  governor  or 
other  person  to  grant  a  pass  accordingly,  and  such  pass  shall  for  the 
time  and  within  the  limits  therein  mentioned  have  the  same  effect  as 
a  certificate  of  registry. 

XGIX.  K  any  person  interested  in  any  ship  or  any  share  therein  is,  ^]Jj2^f?„^„ 
by  reason  of  infancy,  lunacy,  or  other  inability,  incapable  of  making  S^hcr  ini"*^ 
any  declaration  or  doing  any  thing  required  or  permitted  by  this  act  pacitj^ 
to  pe  made  or  done  by  such  incapable  person  in  respect  of  registry, 


MerdioM  Shiptptmg  Aei,\T  S(\^  Viet,  c.  104. 
ften  tbe  g^utdtaa  or  oomnittM,  if  bbt,  of  iaoh  ^aifMt  poBoo,  or, 

faig  jurisdiotian  in  rnt^Mt  of  tbe  property  of  in«^wfal»  p«nD<»«,  npoa 
the  p«tition  of  an^  person  on  beWl  of  nieh  moipahla  fetaotk,  orrf 


mn  make  aw 

Iff  tWeto  as  cinnimaUiioes  pemit,  and  do  Mioh  thiag  ia 
donbebatfof  luiAinMitiaMe  peMon;  and  allMMMe 
by  Buob  mbslitnto  tliaU  be  as  cAbatual  ai  if  dme  bjr  the  pcnoa  for 
mom  be  ie  snbeiitutod. 

O.  Whmwm'  an^pereos  is  beoefidally  intenated  otbonriae  this 
hj  wa^  of  mortgage,  in  anj  ship  or  stare  tfaerain  refpaterod  ia  the 
name  of  some  other  pereon  aa  owner,  the  pereon  so  intereatad  aball, 
■a  well  ae  tb«  regietered  owner,  be  Bubjeot  to  all  paonniaiy  penaltiee 
inpoeed  bj  thia  or  by  any  other  aat  on  ownota  of  iMps  or  ahana 
Aw«in,  BO  nerertheleaa  that  prooeedingB  m^  foe  takan  for  the  w- 
foraement  of  any  stub  peaimiM7  peaaltiea  againtt  both  or  either  «f 
the  afbnsaid  panke,  with  or  witfaoot  joining  the  othw  of  tbam. 

Forgery. 

CI.  Any  person  who  forges,  assisl  ae  to  be 

ibreed,  freudentl;  altera,  asaiata  in  fi  procmes 

to  be  rruudulently  altered,  any  legist  lurrejor, 

certiiicato  of  registij,  declaration  oi  3,  inetru- 

ment  of  mortgage,  certificate  of  moi  entry  or 

endotsement  required  by  tbe  second  r_,  .„  .  ,    „.  —  made  in 

or  on  any  of  the  above  documents,  shall  for  evet;  such  offence  be 
deetaed  to  be  guilty  of  fbkmy. 

Nmtinti  Nalionai  Charaelgr. 

f^""^^-         cii.  If  0  <£aer  of  enstoms  shall  grant  a  dearaBoe  t»  tnnriie  fcr 

HitioMi  du-       any  ship  nntil  the  master  of  seeh  ship  baa  daidared  to  «nri>  irfket 

bJdMSrea'firfmj  It's  "f^rae  of  tJie  nation  to  whioh  he  clanns  that  Ae  belongs,  and  sueli 

irimranm,  officer  sh^  thereupon  insoribe  such  name  on  the  oleanooe  or  tias- 

sire ;  and  if  any  ship  attemr'ts  to  proceed  to  sea  vititout  eneh  dear- 

anee  or  transiro,  any  each  officer  may  detain  bet  until  such  deelsralioa 

Fcokitis.  cm.  The  ofibncee  berein-after  mentioned  AtU  be  ponishaUe  as 

follows :  (that  is  to  say,) 

r«w**ij^       (1.)  If  any  person  osee  the  BrWsh  flag  and  assumes  the  BritiA 

^^^  ™"  national  onaracter  on  board  any  ship  owned  in  whole  or  m  part 

by  any  persons  not  entitled  by  law  to  own  BritiBh  ships,  for  thfl 

purpose  of  making  such  ship  appear  to  be  a  British  ship,  eoch 

ship  shall  be  forfeited  to  her  M^eety,  nntess  sndi  aasnnptioB 

has  been  made  for  the  purpose  of  escaping  capture  by  an  eneay 

or  by  a  forngn  ship  of  war  in  exerNse  of  some  beUigervnt  ri^: 

and  in  any  proceeding  for  enforcmg  any  snoh  mftitare,  the 

burden  of  pnmng  a  title  to  nse  the  British  flag  and  assome  the 

British  national  character  shall  lie  upon  the  person  vaiDg  and 

assuming  the  same: 

mreoriKaimait       (t.)  If  the  master  or  owner  of  naj  British  ^ip  doea  or  ^ermiU 

minptt™<7'*  *"  ''•  *'*'"  *"?  matter  ta  thing,  or  carries  or  peraits  to  fce 

foR^  chincUt.         carried  any  papers  or  documents  with  intent  to  conceal  ilie 

British  chaiaotOT  of  such  ship  from  any  person  entitled  by  British 

law  to  inquire  into  the  same,  or  to  aesome  a  foreign  ohancter,  or 

with  intent  to  deceive  any  euoh  person  as  lasuy  hereie-b^we 

mentioned,  such  ship  shaJl  be  forfeited  to  her  Majesty;  and  Ihs 

master.if  he  commits  or  is  privy  to  Ae  coratnisHon  of  theofbsse, 

shsll  be  guilty  of  a  misdemeanor: 

F«m«niHni  (3.)  If  SDj  unqualified  person,  eioept  in  Ote  case  o(  such  trans- 

^^^2^^'  mitt«d  mterests  asste  herein-befonnwiitioned,ao^uirMaaowMr 


«Ay  intvesti ^ther  kgilor  bcngfldal,  m  mtkip  mbg  a  Britkh 

S6ad  atsuadug  tiw  T^«*tMh  ofaaxvotBc;  jnah  iatoraBt  ^all  lie 
sited  to  her  Miyesty : 
(4.)  l£  any  perBon>  on  behalf  of  himself,  or  any  other  person  or  for  Mm  ded». 
body  of  persons,  wilftilly  makes  a  false  declaration  touching  the  JJ^  wowner- 
qnaii^oalion  of  hiawelf  or  anoh  other  person  or  body  of  persons 
to  own  Britlflh  ships  or  any  shauBs  therein,  the  declarant  shall  he 
goil^  of  a  nusctemaanor ;  and  the  ahip  or  share  in  reapeot  of 
whiob  saoh  declaration  is  made,  if  the  same  has  not  bean  ior- 
leitod  imder  the  foregoing  pixmsion,  ahall,  to  the  aatent  of  the 
intSEest  theraift  of  tite  parson  making  ^dedaratioa,  and,  unhsBS 
it  is  ahown  Ihat  ha  had  no  aothwity  to  make  the  same,  of  the 
farties  on  behalf  of  whom  aooh  dadantion  as  mm^  he  loifBitod 
to  bar  Majeety, 
ibid  in  ordsr  thiat  the  above  prcmsioBB  sb  to  IbrfEdtares  mgr  he 
oaifiad  into  etflMst,  it  ehaM  he  lowfbl  for  any  oonunissioMd  offieer  on 
Ml  pay  in  the  military  or  naral  aartiee  of  her  Majeety,  or  any  Britarii 
ofioar  of  e«Btaiii0,cr  any  British  cooscdar  offioer,  to  aetie  and  detain 
any  ship  which  fan,  aitfaier  whoUr  or  aa  to  any  share  therein,  beeoiae 
aabjeet  to  licniBttma  aa  atoeaaid,  aad  to  iaing  her  for  adjudication 
before  the  High  Ooort  of  Admixalty  in  England  or  Irelaiul,  or  any 
Co«t  haying  Admiralty  jnrisdicdon  in  her  Majesty^  dominions;  and 
Boeh  Court  may  thereupon  malce  such  order  in  theca^e  aa  it  mi^  think 
fit,  and  may  award  to  tne  officer  bringing  in  the  same  for  acgwucatian 
such  portion  of  the  proceeds  of  the  aue  of  any  forfeited  ship  or  share 
as  itmay  think  right 

CIV.  No  such  officer  as  afbresaid  shall  "be  responsible,  either  civilly  OffloeraotJhWt 
or criminalhr,  to  mij  person  whomsoever,  in  respect  of  the  seizure  or  SuTonroljiim 
detention  of  any  amp  that  has  been  seized  or  detained  by  him  in  abiaffondt. 
pursuance  of  tJie  provisions  herein  contained,  notwithstanding  that 
such  ship  is  not  brought  in  fbr  adjudication,  or,  if  so  brought  in,  is 
dedared  not  to  be  liable  to  forfeiture,  if  it  is  shown  to  the  satisfaction 
of  the  judge  or  Court  before  whom  any  trial  relating  to  such  ship  or 
such  seizure  or  detention  is  held  that  tnere  were  reasonable  grounds 
for  such  seizure  or  detention ;  but  if  no  such  grounds  are  shown, 
such  judge  or  Court  may  award  payment  of  costs  and  damages  to  any 
party  aggrieved,  and  make  such  other  order  in  the  premises  as  it 
thinxsjust 

CY.  If  any  colours  usually  worn  by  her  Majesty's  ships,  or  any  Pemity  fw  wt- 
colours  resembling  those  of  her  Majesty,  or  any  distinctive  national  ^SSi!?^*^ 
e^um,  excejH;  the  red  ensign  usually  worn  by  merchant  ships,  or  "*'*^ 
tmaept  the  tim<ni-jaek  with  a  white  border,  or  if  the  pendant  usually 
canned  by  her  Majesty's  ships  or  any  pendant  in  anywise  resembling 
audi  pendant,  are  or  is  hoisted  on  board  any  ship  or  boat  bdonjring 
to  aixy  aubjeot  of  her  Majesty  without  warrant  for  so  doing  mm 
her  Miyesty  or  from  the  Admiralty,  the  master  of  such  ship  or  boat, 
or  the  owner  thereof,  if  on  board  the  same,  and  every  other  person 
hoisting  or  joining  or  assisting  in  hoisting  the  same,  shall  for  every 
ench  offence  incur  a  penalty  not  exceeding  five  hundred  pounds; 
and  it  shall  be  lawfol  for  any  officer  on  fuB  pay  in  the  mmtaiy  or 
naval  serviee  of  her  Majeaty,  or  any  British  office  of  the  customs,  or 
any  Britbh  consular  officer,  to  board  any  such  ship  or  boat,  and  to 
take  away  any  such  jack,  ccdoina,  or  pendant ;  and  such  jack,  colours, 
or  pendant  shall  be  forfeited  to  her  Majesty. 

CVI.  Whenever  it  is  declared  by  this  act  that  a  rfiip  belonging  to  Effect  of  d^h. 
any  person  or  body  corporate  qualified  according  to  this  act  to  be  Sat*a  iSip*aiuf 
owners  o(  British  ships  snail  not  be  recognized  as  a  British  ship,  such  not  be  reoognixed 
ship  shall  not  be  entitled  to  any  benefito,  privileges,  advantages,  or  "  *  Britah  ship, 
proteotbn  usually  enjoyed  by  British  ehips,  and  shall  not  be  entitled 
to  use  the  British  flag  or  assume  the  Briti^  national  character;  but, 
eo  far  aa  regards  the  payment  of  dues,  the  liability  to  pains  and 
penalties,  and  the  punishment  of  offences  committed  on  board  such 
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'ship  or  by  any  persons  beknigiiig  to  liar,  such*  ship  shall  b«  dealt 
witn  in  the  same  miuiner  in  au  respects  as  if  she  were  a  reoognixed 
British  ship. 

Sridmcs.  Evidence. 

CoDiefofregistcn     CVIL  Eyery  register  of  or  declaration  made  in  pursuaDoe  of  the 

tobe^^^    ^^^^^  P^  o^  ^6  act  in  respect  of  any  British  ^lip  may  be 

hi  evidence,  and    proYcd  in  any  Court  of  Justioe,  or  before  any  person   having  bj 

w«^o?owt2n*  ^^  ^'  ^y  consent  of  parties  authority  to  reoeiTe  eridenoe,  either 

SiUigt.  by  the  pix>duotion  of  the  original  or  by  an  examined  copy  thetwd,  or 

by  a  copy  thereof  purporting  to  be  certified  under  the  hand  of  the 

registrar  or  other  person  b^ving  the  charge  of  the  (»riginal ;  which 

certified  copies  he  is  hereby  required  to  furnish  to  any  person  miplyiiig 

at  a  reasonable  time  for  the  same,  upon  payment  of  one  shilJmg  for 

each  such  certified  copy;  and  dveiy  such  register  or  oop^  of  a  register, 

and  also  eyery  certificate  of  registry  of  any  British  ship,  purpartiBg 

to  be  signed  by  the  registrar  or  other  proper  officer,  shall  be  reoeiyed 

in  evidence  in  any  Court  of  Justice,  or  before  any  person  havijig  by  law 

or  by  consent  of  parties  authority  to  receive  evioence,  ba  prima  faeie 

proof  of  all  the  matters  contained  or  recited  in  such  register  wheai  the 

register  or  such  copy  is  produced,  and  of  all  the  matters  oontamed 

in  or  endorsed  on  such  certificate  of  registry,  and  purporting  to  be 

authenticated  by  the  signature  of  a  registrar,  when  sack  c^tmcate  is 

produced. 

s^imf  cumm.  Saving  Clause. 

SKfiugoT  GVIII.  Nothing  in  this  act  contained  shall  repeal  or  afiect  an  act 

8  &4  Vict  c  M,  passed  in  the  session  of  parliament  Jiolden  in  we  third  and  fourth 

indbii^ahip^    ypSTs  of  the  reign  of  her  present  Miyesty,  chapter  fifty-six.,  intituled 

"  An  Act  further  ta  regulate  the  Trade  of  Ships  built  and  trading 

within  the  Limits  of  the  East  India  0ompany*8  Charter." 
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MASTERS  AND   SEAMEN. 

AppH^tion. 

CIX.  The  various  provisions  of  the  third  part  of  this  act  shall  haie 
the  following  applications,  unless  the  context  or  sul^ect-matter  requins 
a  difierent  application ;  (that  is  to  say,) 

So  much  of  the  third  part  of  this  act  as  relates  to  the  deliv^  or 
transmission  of  lists  of  crews  to  the  registrar  general  of  seaoMD 
shall  apply  to  all  fishina  vessels  belonging  to  the  United  Kingdom, 
whether  employed  exdusively  on  the  coasts  of  the  United  King- 
dom or  not ;  to  all  ships  belonging  to  the  Tiini^  House,  or  tl^ 
Commissioners  of  Northern  Lighthouses  constituted  as  herein* 
after  mentioned,  or  the  Port  of  Dublin  Corporation;  and  to  all 
pleasure  yachts,  and  to  the  owners,  masters,  and  crews  of  such 
ships : 

So  much  of  the  third  part  of  this  act  as  relates  to  the  deliyery  airf 
transmission  of  Usts  of  crews,  and  to  the  wages  and  effects  ef 
deceased  seam^i  and  apprentices,  shall  apply  to  all  sea-going 
British  ships,  wherever  registered,  of  which  the  crews  are  dis- 
charged, or  whose  final  port  of  destination  is  in  the  United  King- 
dom, and  to  the  owners,  masters,  and  crews  of  such  ships : 

So  much  of  the  third  part  of  this  act  as  relates  to  the  shipping  anci 
discbai^e  of  seamen  in  the  United  Kingdom  shall  ap^y  to  «U 
sea-going  British  ships,  wherever  registered,  and  to  toe  owneis, 
masters,  and  crews  of  such  ships : 


Part  III. — Masters  and  Seamen  xlix 

So  maoh  of  the  third  part  of  this  act  as  relates  to  seamen  volun-  yoinnteeriiig 
teering  into  liie  royal  navy  shall  apply  to  aU  sea-going  British  ^^  ^^  '^'^^ 
ships  wherever  registered,  and  to  the  owners,  masters,  and  crews 
of  such  ships,  wherever  the  same  may  he : 

So  much  of  the  third  part  of  this  act  as  relates  to  rights  to  wages  and  Pnmaiona  appu- 
remedies  for  the  recovery  thereof;  to  the  shipping  and  discharge  SIm.***  ^^^^^"^ 
of  seamen  in  forei^  ports;  to  leaving  seamen  abroad,  and  to  the 
relief  of  seamen  m  distress  in  foreign  ports ;  to  the  provisions, 
health,  and  accommodation  of  seamen ;  to  the  power  of  seamen 
to  make  complaints ;  to  the  protection  of  seamen  from  imposi- 
tion; to  discipline;  to  naval  ooiurts  on  the  high  seas  and  abroad; 
and  to  crimes  committed  abroad ;  shall  apply  to  all  ships  regis- 
tered in  any  of  her  Majesty's  dominions  abroad,  when  such  ships 
are  out  of  Uie  jurisdiction  of  their  respective  governments,  and  to 
the  owners,  masters,  and  crews  of  such  ships : 

And  the  whole  of  the  third  part  of  this  act  wiall  apply  to  all  sea-  pJrt^in*^****]?  ^ 
going  ships  registered  in  the  United  Kingdom,  (except  such  as  * 

are  exclnsively  employed  in  fishing  on  the  coasts  of  the  United 
Kingdom,  and  such  as  belong  to  the  Trinity  House,  the  Ck>m- 
missioners  of  Northern  Lighthouses,  or  the  Fort  of  Dublin  Cor- 
poration, and  also  except  pleasure  yachts,)  and  also  to  all  ships 
registered  in  any  British  possession  and  employed  in  trading  or 
gomg  between  any  place  m  the  United  Kingdom  and  any  place 
or  places  not  situate  in  the  possession  in  which  such  sMps  are 
registered,  and  to  the  owners,  masters,  and  crews  of  such  ships 
respectively,  wherever  the  same  may  be. 

Local  Marine  Boards.  i^cdi 

ex.  There  shall  be  local  marine  boards  for  carrying  into  effect  the  — 
provisions  of  this  act  under  the  superintendence  of  the  Board  of  Trade  P^f^"^**"  **^ 
at  those  seaports  of  the  United  Kingdom  at  which  local  marine  boards  ^|^^"^ 
have  heretofore  been  established,  and  at  such  other  places  as  the  Board 
of  Trade  appoints  for  this  purpose ;  and  each  of  such  local  marine 
boards  shall  be  constituted  as  lollows ;  (that  is  to  say,)  the  mayor  or 
provost  and  the  stipendiary  magistrate,  or  such  of  the  mayors  or 
provosts  and  stipendiary  magistrates  of  the  place  (if  more  than  one)  as 
the  Board  of  Trade  appoints,  shall  be  a  member  or  members  ex  officio; 
the  Board  of  Trade  shall  appoint  four  members  from  persons  residing 
or  having  places  of  business  at  the  port  of  or  within  seven  miles 
thereof;  and  the  owners  of  foreign«-goinff  ships  and  of  home-trade 
passenger  ships  registered  at  the  port  shall  elect  six  members ;  and 
such  elections  as  aforesaid  shall  take  place  on  the  twenty-fifth  day  of 
January,  one  thousand  eight  himdrea  and  fifty-seven,  and  on  the 
twenty-fiith  day  of  January  in  every  third  succeeding  year,  and  such 
appointments  as  aforesaid  shall  tale  place  within  one  month  after 
such  elections ;  and  upon  the  conclusion  of  such  month  and  the  con- 
stitution of  a  new  board,  the  functions  of  the  then  existing  board 
shall  cease,  and  the  board  consisting  of  the  members  then  newly 
elected  and  appointed  shall  take  its  place ;  and  any  occasional 
vacancy  caused  in  the  intervals  between  the  general  elections  and 
appointments  by  death,  resignation,  disqualification,  or  otherwise, 
shall  be  filled  up  within  one  month  after  it  occurs ;  and  every  person 
elected  or  appointed  on  an  occasion^  vacancy  shall  continue  a 
member  untu  the  next  constitution  of  a  new  board ;  and  the  mayor 
or  provost  shall  fix  the  place  and  mode  of  conducting  all  such  elections 
as  aforesaid,  and  also  on  occasional  vacancies  Uie  day  of  election,  and 
shall  give  at  least  ten  days'  notice  thereof;  and  the  Board  of  Trade 
shall  have  power  to  decide  any  questions  raised  concerning  any  such 
elections. 

CXI.  Owners  of  foreign-going  ships  and  of  home-trade  passenger  ^J^fofjJem- 
ships  registered  at  any  seaport  at  which  there  is  a  local  marine  board  ben  of  local 

4r  ja  marine  boards. 
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shall  have  votes  at  the  eleetiou  of  members  of  such  board  as  follows; 
(that  is  to  say,)  every  registered  owner  of  not  less  than  two  himdred 
and  fifty  tons  in  the  whole  of  such  shipping  shall  at  every  election 
have  one  vote  for  each  member  for  every  two  hundred  and  fifty  tons 
owned  by  him,  so  that  his  votes  for  any  one  member  do  not  exceed 
ten :  and  for  the  purpose  of  ascertaining  the  qualification  of  saefa 
electors  the  following  rules  shall  be  observed;  (that  is  to  say,)  in  die 
case  of  a  ship  regi8t^*ed  in  the  name  of  one  person,  such  penon  shall 
be  deemed  to  be  the  owner,  and  in  the  case  of  a  ^p  registered  is 
distinct  and  several  shares  in  the  names  of  more  persons  than  one,  the 
tonnage  shall  be  ap{)ortioned  among  the  owners  as  nearly  as  may  be 
in  proportion  to  their  respective  shares,  and  each  of  such  penoofi 
shfdl  be  deemed  to  be  the  owner  of  the  tonnage  so  apportioned  to 
him ;  and  in  the  case  of  a  ship  or  shares  of  a  ship  regi^eced  joindj 
without  severance  of  interest  m  the  names  of  more  persons  thsii  one, 
the  tonnage  shall,  if  it  is  sufficient,  either  alone  or  together  with  oiber 
tonnage  (if  any)  owned  by  such  joint-owners,  to  give  a  qualifieatioo 
to  each  of  them,  be  apportioned  equally  between  the  joint'OWDen. 
and  each  of  such  joint-owners  shall  be  deemed  to  be  the  owner  of  the 
eouol  share  so  apportioned  to  him,  but  if  it  is  not  so  sufficient,  the 
whole  of  such  tonnage  shall  be  deemed  to  be  owned  by  sueh  one  d 
the  joint-owners  resident  or  having  a  place  of  business  at  the  port 
or  within  seven  miles  thereof  as  is  first  named  on  the  register ;  and  fa 
making  any  such  appointment  as  aforesaid  any  portion  may  be 
struck  ofi*  so  as  to  obtain  a  divisible  amoimt;  and  the  whole  amount 
of  tonnage  so  owned  by  each  person,  whether  in  ships  or  shares  of  or 
interest  in  ships,  shall  be  added  together,  and,  if  sufficient,  shall  con- 
stitute his  qualification, 
lasts  of  roch  CXII.  The  Collector  or  comptroller  of  customs  in  every  seaport  of 

voters  to  be  made.  ^^  United  Kingdom,  at  which  there  is  a  local  marine  board  shill, 
with  the  assistance  of  the  registrar  general  of  seamen,  on  or  befon 
the  twenty-fifth  day  of  December  in  the  year  one  thousand  eight 
hundred  and  fifty-six,  and  in  every  third  succeeding  year,  make  oat 
an  alphabetical  list  of  the  persons  entitled  by  virtue  of  this  act  to 
vote  at  the  election  of  members  of  such  local  marine  board,  contain- 
ing the  christian  name,  surname,  and  residence  of  each  such  penoOt 
and  the  number  of  votes  to  which  he  is  entitled,  and  shall  sign  sodi 
list,  and  cause  a  sufficient  number  of  copies  thereof  to  be  printed,  and 
to  be  fixed  on  or  near  the  doors  of  the  Custom-house  at  such  seaport 
for  two  entire  weeks  next  after  such  list  has  been  made,  and  sbtH 
keep  true  copies  of  such  list,  and  permit  the  same  to  be  perused  br 
any  person,  without  payment  of  any  fee,  at  all  reasonable  hours  during 
such  two  weeks. 
Revision  of  list  of  CXI  II.  The  mayor  or  provost  of  every  seaport  at  which  there  is 
Totors.  ^  j^g^  marine  board,  or  such  of  them,  if  more  tiian  one,  as  is  or  «« 

for  the  time  being  so  appointed  as  aforesaid,  shall  at  least  twenty  dats 
before  the  twenty-fifth  day  of  January,  in  the  year  one  thousand  eigit 
hundred  and  fiftv-seven,  and  in  each  succeeding  third  year,  nominate 
two  justices  of  the  peace  to  revise  the  said  lists;  and  such  justices 
shall,  between  the  eighth  and  fifteenth  days  of  January  both  indusiTf 
in  the  year  in  which  they  are  so  nominated,  revise  the  said  list  at  Ae 
Custom-house  of  the  port,  or  in  some  convenient  place  near  thereto, 
to  be  hired,  if  necessary,  by  the  said  collector  or  comptroUer,  and 
shall  give  three  clear  days*  notice  of  such  revision  by  advertising  the 
same  in  some  local  newspaper,  and  by  affixing  a  notice  thereof  on  or 
near  to  the  doors  of  such  Custom-house,  and  shall  make  such  revision 
by  inserting  in  such  list  the  name  of  every  person  who  claims  to  be 
inserted  therein,  and  gives  proof  satisfactory  to  the  said  revisors  of 
his  right  to  have  his  name  so  inserted,  and  by  striking  out  thean^ni 
the  name  of  every  person  to  the  insertion  of  which  an  objection  is 
made  by  any  other  person  named  in  such  list  who  gives  proof  satis- 
factory to  the  said  revisers  that  the  name  of  the  person  so  objected  to 
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ought  not  to  hare  been  inserted  therein ;  and  the  deoision  of  the  said 
levisors  with  respect  to  every  such  claim  or  objection  shall  be  oon- 
elusive ;  and  the  said  rerisors  shall  immediateJy  after  such  revision 
sign  their  names  at  the  foot  of  the  list  so  revised ;  and  such  list  so 
revised  shall  be  the  register  of  voters  at  elections  of  members  of  the 
local  marine  board  of  such  seaport  for  three  years,  from  the  twenty- 
fifth  day  of  January  then  next  ensuing  inclusive  to  the  twenty-fourth 
day  of  January  inclusive  in  the  third  succeeding  year ;  and  the  said 
revised  list,  when  so  signed,  shall  be  delivers  to  such  mayor  or 
provost  as  aforesaid  of  the  place,  who  shall,  if  necessary,  cause  a 
sufficient  number  of  copies  toereof  to  be  printed,  and  shall  cause  a 
copv  to  be  delivered  to  every  voter  applying  for  the  same. 

C/XIY.  The  said  collector  or  comptroller,  if  required,  shall  for  the  ^^^^§''^*'*  ^^  *>® 
assistance  of  the  said  revisers  in  revising  tiie  said  list  produce  to  them  P^"®^- 
the  books  containing  the  register  of  ships  registered  at  such  seaport ; 
and  the  registrar  general  of  seamen,  if  requi^,  shall  also  produce  or 
transmit  to  such  revisers  such  certified  extracts  or  returns  from  the 
books  in  his  custody  as  may  be  necessary  for  the  same  purpose. 

GXV.  The  two  justices  aforesaid  shall  certify  all  expenses  properly  Expentei  to  be 
incurred  by  any  such  collector  or  comptroller  as  aforesaid  in  miudng  Jj^J*^  ^^**^  ^ 
and  printing  the  said  list  and  in  the  revision  thereof,  and  the  Board 
of  Trade  shall  pay  the  same,  and  also  all  expenses  properly  incurred 
bv  any  such  mayor  or  provost  as  aforesaid  in  printing  the  same  or  in 
elections  taking  place  under  this  act ;  and  the  said  board  may  dis- 
allow any  items  of  an^r  such  expenses  as  aforesaid  which  it  deems  to 
have  been  improperly  incurred. 

OXVL  £very  person  whose  name  appears  on  such  revised  list,  and  Penonionrerited 
no  other  person,  shall  be  qualified  to  vote  at  the  election  of  members  |jjtquaiiflcdto 
of  the  local  marine  board  at  such  seaport,  to  be  held  on  the  twenty- 
fifth  day  of  January  next  after  the  revision  of  such  list,  and  at  any 
occasional  electaon  held  at  any  time  between  that  day  and  the  next 
ordinary  triennial  election  of  the  members  of  such  board. 

GXYII.  Every  male  person  who  is  according  to  such  revised  list  of  Qaaiiflc&tion  of 
the  voters  at  any  seaport  entitled  to  a  vote  shall  be  qualified  to  be  ^^^^i^^^ 
elected  a  member  of  the  local  marine  board  of  such  seaport,  and  no 
other  person  shall  be  so  qualified ;  and  if  any  person  elected  as  a 
member  after  such  election  ceases  to  be  an  owner  of  such  quantity  of 
tonnage  as  would  entitle  him  to  a  vote,  he  shall  no  longer  continue  to 
act  or  be  considered  as  a  member,  and  thereupon  another  member 
shall  be  elected  in  his  place. 

CXVUI.  No  act  of  any  local  marine  board  shall  be  vitiated  or  Error  in  ciectkmt 
pr^udiced  by  reason  of  any  irregularity  in  the  election  of  any  of  its  J^  '''^•**^  "^ 
members,  or  of  any  error  in  the  list  of  voters  herein  mentioned,  or  of 
any  irregularity  in  the  making  or  revising  of  such  list,  or  by  reason  of 
any  person  who  is  not  duly  qudified  as  nerein-before  directed  acting 
upon  such  board. 

CXIX.  Every  local  marine  board  shall  keep  minutes  of  its  pro- JJ.^°^,^2?i  **""" 
ceedings,  and  the  same  shall  be  kept  in  such  mode  (if  any)  as  the  marine  boards. 
Board  of  Trade  prescribes;  and  such  minutes,  and  all  books  or 
documents  used  or  kept  by  any  local  marine  board,  or  by  any 
examiners,  shipping  masters,  or  other  officers  or  servants  under  the 
control  of  any  local  marine  board,  shall  be  open  to  the  inspection  of 
the  Board  of  Trade  and  its  officers ;  and  everv  local  marine  board 
shall  make  and  send  to  the  Board  of  Trade  such  reports  and  returns 
as  it  requires ;  but,  subject  as  aforesaid,  every  local  marine  board 
ma^  regulate  the  mode  in  which  its  meetings  are  to  be  held  and  its 
business  conducted. 

CXX.  If  any  loccd  marine  board,  by  reason  of  any  election  not  ^^7  v^^^,^ 
taking  place,  or  of  the  simultaneous  resignation  or  continued  non-  to^i^hargeiu 
attendance  of  all  or  the  greater  part  of  the  members,  or  iarora  any  duUes,  Board  of 
other  cause,  fails  to  meet  or  to  discharge  its  duties,  the  Board  of  i^S^^oJaS™ t 
Trade  may  in  its  discretion  either  take  into  its  own  hands  the  per- 1  new  election. 
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forroaiMje  of  the  duties  of  such  local  marine  board  until  the  next 

triennial  appointment  and  election  thereof,  or  direct  that  a  new 

appointment  and  election  of  such  local  marine  board  shall  take  place 

im  mediately. 

Board  of  Trade,        OXXI.  If  upon  Complaint  made  to  the  Board  of  Trade  it  appears 

on  complaint,  may  to  such  board  that  any  appointments  or  arrangements  made  by  any 

ments^adrby     ^ocal  marine  board  under  the  powers  hereby  given  to  it  are  not  suda 

local  marine        as  to  meet  thd  wants  of  the  port,  or  are  in  any  respect  nnsatisfiietory 

boards.  ^j.  improper,  the  Board  of  Trade  may  annul,  alter,  or  rectify  such 

appointments  or  arrangements  in  such  manner  as,*  having  regard  to 

the  intentions  of  this  act  and  to  the  wants  of  the  port,  it  deems  to  be 

,  expedient. 

Skipping  Offiees,  Shipping  Office$. 

bSriflt*""^  CXXII.  In  every  seaport  in  the' United  Eangdom  in  which  there  is 

biisb  siiippfng      &  local  marine  board,  such  board  shall  establish  a  shipping  office 
offices.  or  shipping  offices,  and  may  for  that  purpose,  subject   as  herein 

mentioned,  procure  the  requisite  premises,  and  appoint  and  from  time 
to  time  remove  and  re-appoint  superintendents  of  such  offices,  to  be 
called  shipping  masters,  with  any  necessary  deputies,  clerks,  and 
servants,  and  regulate  the  mode  of  conducting  business  at  such 
offices,  and  shall,  subject  as  herein  mentioned,  have  complete  control 
over  the  same ;  and  every  act  done  bv  or  before  any  deputy  duly 
appointed  shall  have  the  same  effect  as  if  done  by  or  before  a  shipping 
master. 
Board  of  Trade  to  OXXIII.  The  sanction  of  the  Board  of  Trade  shall  be  necessary  so 
hirovS^'*^"  far  as  regards  the  number  of  persons  so  appointed  by  any  such  local 
offlcei.*^'^ '  '^"^^  marine  board,  and  the  amount  of  their  salaries  and  wages  and  all 
other  expenses ;  and  the  Board  of  Trade  shall  have  the  immediate 
control  of  such  shipping  offices,  so  far  as  regards  the  receipt  and  pay- 
ment of  money  thereat ;  and  all  shipping  masters,  dq)uties,  clerks,  and 
servants  so  appointed  as  aforesaid  shall  before  entering  upon  their 
duties  give  such  security  (if  any)  for  the  due  per£9rmance  Uiereof  as 
the  Board  of  Trade  requires ;  and  if  in  any  case  the  Board  of  Trade 
has  reason  to  believe  that  anv  shipping  master,  deputy,  clerk,  or  ser- 
vant appointed  by  any  local  manne  board  does  not  property  dis* 
charge  bis  duties,  the  Board  of  Trade  may  cause  the  case  to  be 
investigated,  and  mav,  if  it  thinks  fit  so  to  do,  remove  him  irom  his 
office,  and  may  provide  for  the  proper  performance  of  his  duties  until 
another  person  is  properlv  appomted  in  his  place. 
Bnsiness  ot  snch  OXXIV.  It  shsul  be  the  general  business  of  shipping  roasters  ap- 
offices  generally,    pointed  as  aforesaid  :-— 

To  afford  facilities  for  engaging  seamen  by  keeping  registries  of 

their  names  and  characters; 
To  superintend  and  facilitate  their  engagement  and  discharge  in 

manner  herein-after  mentioned ; 
To  provide  means  for  seeming  the  presence  on  board  at  the  proper 

times  of  men  who  are  so  engaged ; 
To  facilitate  the  making  of  apprenticeships  to  the  sea  servioe ; 
To  perform  such  other  duties  relating  to  merchant  seamen  and 
merchant  ships  as  are  hereby  or  may  hereafter  imder  the  powers 
herein  contained  be  committed  to  them. 
Fees  to  be  paid        GXXV.  Such  fees,  not  exceeding  the  sums  specified  in  the  table 
aKSK"**  marked  P.  in  the  schedule  hereto,  as  are  fix)m  time  to  time  fixed  by 
the  Board  of  Trade,  shall  be  payable  upon  all  engagements  and  dis- 
charges effected  before  shipping  masters  as  herein-aner  mentioned,  and 
the  Board  of  Trade  shall  cause  scales  of  the  fees  payable  for  the  tun6» 
being  to  be  prepared  and  to  be  conspicuously  placed  in  the  shippinff 
offices ;  and  all  shipping  masters,  their  deputies,  clerks,  and  servants, 
may  refuse  to  proceed  with  any  engagement  or  discharge  unless  th« 
^s  payable  thereon  are  first  paid. 
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CXX  VI.  £yei7  owner  or  master  of  a  ship  engaginff  or  disohargiDg  Meters  to  pay 
aay  seamen  or  seaman  in  a  shipping  office,  or  before  a  shipping  j^^oVj^^f 
master,  shall  pay  to  the  shipping  master  the  whole  of  the  fees  hereby 
made  payable  in  respect  of  such  engagement  or  discharge,  and  may, 
for  the  purpose  of  in  part  reimbursing  himself,  deduct  in  respect  of 
each  such  engagement  or  discharge  from  the  wages  of  all  persons 
(except  apprentices)  so  engaged  or  discharged,  and  retain,  any  sums 
not  exceeding  the  sums  specified  in  that  behalf  in  the  table  marked  Q. 
in  the  schedule  hereto :  Provided  that,  if  in  any  cases  the  sums  which  Proviso  as  to 
the  owner  is  so  entitled  to  deduct  exceed  the  amount  of  the  fee  pay- 
able by  him,  such  excess  shall  be  paid  by  him  to  the  shipping  master 
in  addition  to  such  fee. 

.    CXX VII.  Anjr  shipping  master,  deputy  shipping  master,  or  any  Penalty  on  ship, 
.clerk  or  servant  in  any  shipping  office,  who  demands  or  receives  any  JlilFng  otiS^ 
remimeration  whatever,  either  directly  or  indirectly,  for  hiring  or  remanenuion. 
supplying  any  seaman  for  any  merchant  ship,  excepting  the  lawful 
fees  payable  under  this  act,  shall,  for  every  such  offence,  incur  a 
penalty  not  exceeding  twenty  pounds,  and  shall  also  be  liable  to  be 
dismiased  from  his  office  by  the  Board  of  Trade. 

CXXVIII.  The  Board  of  Trade  may,  with  the  consent  of  the  com-  Business  of 
miseioners  of  customs,  direct  that  at  any  place  in  whieh  no  separate  **"^^b«?mi8^ted 
shipping  office  is  established,  the  whole  or  any  part  of  the  business  ^uitom-houses. 
of  the  shipping  office  shall  be  conducted  at  the  Custom-house,  and 
thereupon  the  same  shall  be  there  conducted  accordingly;  and  in 
vespect  of  such  business  such  Custom-house  shall  for  all  purposes  be 
deemed  to  be  a  shipping  office,  and  the  officer  of  customs  there  to 
whom  such  business  is  committed  shall  for  all  purposes  be  deemed  to 
be  a  shipping  master  within  the  meaning  of  this  act 

CXXlX.  The  Board  of  Trade  may  appoint  any  superintendent  of  J"  i^*>n.»?»'o«' 
or  other  person  connected  with  any  siloH^home  in  the  port  of  Lon-  J^^^^^oi^. 
don  to  be  a  shipping  master,  with  any  necessary  deputies,  clerks,  and 
servants,  and  may  appoint  any  office  in  any  such  home  to  be  a  ship- 
ping office ;  and  all  shipping  masters  and  shipping  offices  so  appointed 
shall  be  subject  to  the  immediate  control  of  the  Board  of  Trade,  and 
not  of  the  local  marine  board  of  the  port 

CXXX.  The  Board  of  Trade  may  irom  time  to  time  dispense  Dwpcnsation  with 
with  the  transaction  before  a  shipping  master  or  in  a  shipping  office  !u[»rintondencc* 
of  any  matters  required  bv  this  act  to  be  so  transacted ;  and  there- 
upon such  matters  shall,  ii  otherwise  duly  transacted  as  required  by 
law,  be  as  valid  as  if  transacted  before  a  shipping  master  or  in  a 
shipping  office. 

Examination  and  C&rHficates  of  Masters  and  Mates.  Ortijicates  df 

Masters  and 

CXXXI.  Examinations  shall  be  instituted  for  persons  who  intend         ^^^ 
to  become  masters  or  mates  of  foreign-going  ships,  or  of  home-trade  Examinations  to 
passenger  ships,  or  who  wish  to  procure  certificates  of  competency  be  instituted  for 
herein-after  mentioned ;  and,  subject  as  herein  mentioned,  the  local  ^^"  ^^ 
marine  boards  shall  provide  for  the  examinations  at  their  respective 
ports,  and  may  appoint  and  from  time  to  time  remove  and  re-appoint 
examiners  to  oonauot  the  same,  and  may  regulate  the  same ;  and  any 
members  of  the  local  marine  board  of  the  place  where  the  examina- 
tion is  held  may  be  present  and  assist  at  any  such  examination. 

CXXXII.  The  Board  of  Trade  may  from  time  to  time  lay  down  Pow ci»  of  Bowii 
rules  as  to  the  conduct  of  such  examinations  and  as  to  the  qualifi-  ^xuSnatfou^ 
cations  of  the  applicants,  and  such  rules  shall  be  strictiy  adhered  to 
by  all  examiners;  and  no  examiner  shall  be  appointed  unless  he 
4)08ses8es  a  certificate  of  qualification,  to  be  from  time  to  time  granted 
or  renewed  by  the  Board  of  Trade ;  and  the  sanction  of  the  Board  of 
Trade  shall  be  necessary,  so  far  as  regards  the  number  of  examiners 
to  be  appointed,  and  the  amount  of  their  remuneration;  and  the 
i3oard  of  Trade  may  at  any  time  depute  any  of  its  officers  to  be 
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present  and  assist  at  any  examination ;  and  if  it  appears  to  the  Boaiti 

of  Trade  that  the  examinations  for  anj  two  or  more  ports  can  be 

conducted  without  inconvenience  by  the  same  examinere,  it  may 

require  and  authorize  the  local  marine  boards  of  such  ports  to  act 

together  as  one  board  in  providing  for  and  relating  examinationi 

and  appointing  and  removing  examiners  for  such  norts. 

Fees  to  be  paid         GXXXIII.  All  applicants  for  examination  shall  pay  such  fees,  not 

Manuaiuwi'  '^  exceeding  the  sums  specified  in  the  table  marked  it.  in  the  scbedole 

hereto,  as  the  Board  of  Trade  directs ;  and  such  fees  shall  be  paid  to 

such  persons  as  the  said  board  appoints  for  that  piu-pose. 

Certiflcates  of  CXXXIV.    Subject  to    the   proviso   herein-i2fter   contained,  the 

"**"  ted  to^thoee*^  Board  of  Trade  shall  deUver  to  every  applicant  who  is  duljr  reported 

who  pase.  by  the  locfid  examiners  to  have  passed  Uie  examination  satisfactoiily, 

and  to  have  g^ven  satisfactory  evidence  of  his  sobriety,  experience, 

ability,  and  general  good  conduct  on  board  ship,  a  certificate  (hersin- 

after  called  a  **  certificate  of  competency")  to  the  effect  that  he  is 

competent  to  act  as  master,  or  as  first,  second,  or  only  mate  of  t 

foreign-going  ship,  or  as  master  or  mate  of  a  home-trado  passenger 

ship,  as  the  case  may  be :  Provided  that  in  every  case  in  which  the 

Board  of  Trade  has  reason  to  believe  such  report  to  have  been  unduly 

made,  such  board  may  remit  the  case  either  to  the  same  or  to  an j 

other  examiners,  and  may  require  a  re-examination  of  the  applicant, 

or  a  further  inquiir  into   his   testimonials  and  character,  hehn 

granting  him  a  certificate. 

Certificate*  of  OXXXV.  Certificates  of  service,  differing  in  form  from  certifleatei 

J^J^uoperawui*  ^ competency,  ^all  be  granted  as  follows ;  (that  is  to  say,) 

(1.)  Every  person  who  before  the  first  dav  of  January  one  thousand 
eight  himdred  and  fifty-one  served  as  master  in  the  British 
merchant  service,  or  who  has  attained  or  attains  the  rtnk 
of  lieutenant,  master,  passed  mate,  or  second  master,  or  any 
higher  rank  in  the  service  of  her  Majestv  or  of  the  Esst 
India  Company,  shall  be  entitled  to  a  certificate  of  service  as 
master  for  ixveign-ffoing  ships : 
(2.)  Every  person  who  before  the  &rsi  day  of  January  one  tbomand 
eight  hundred  and  fifty-one  served  as  mate  in  the  Britiak 
merchant  service  ehnh  be  entitled  to  a  oertificate  of  service  as 
mate  for  foreign-going  ships : 
(6.)  Every  person  who  before  tne  first  day  of  January  one  thousand 
eight  hundred  and  fifly-four  haa  served  as  master  of  a  honia- 
trade  passenger  ship  shall  be  entitled  to  a  certificate  of  serrioe 
as  master  for  home-trade  passenger  ^ps : 
(4.)  Every  person  who  before  ue  first  day  of  January  one  thousand 
eight  hundred  and  fifty-four  has  served  as  mate  of  a  home- 
trade  passenger-ship  shall  be  entitled  to  a  certificate  of  serriee 
as  mate  for  home-trade  passenger  ships : 
And  each  of  such  certificates  of  service  shall  contain  particulars  of 
the  name,  place,  and  time  of  birth,  and  of  the  length  and  nature  of 
the  previous  service  of  the  person  to  whom  Uie  same  is  dehveitd; 
and  the  Board  of  Trade  shall  dehver  such  oertifioates  of  sendee  to 
the  various    persons   so    respectively  entitled  thereto,  upon  their 
proving  tliemselves  to  have  attained  such  rank,  or  to  have  served  as 
aforesaid,  and  upon  their  giving  a  fidl  and  satisfactory  account  of  the 
particulars  aforesaid. 

CXXXVI.  No  foreign-going  ship   or  home-trade  passenger  ship 

nwe  paMenger    ®^*^^  ^^  ^  ^*  ^^  ^^7  P^^  ^  ^^  United  Kingdom  unless  the 

ship  to  proceed  to  master  thereof,  and  in  the  case  of  a  foreign-going  ship  the  first  and 

sea  withoQt  certi-  second  mates  or  only  mate  (as  the  case  may  be),  and  in  the  case  of  a 

SlS^Mid iatea.  ^ome-trade  passenger  ship  the  first  or  only  mate  (as  the  case  vobj 

be),  have  obtained  and  possess  valid  certificates  citiier  of  competency 

or  service  appropriate  to  their  several  stations  in  such  ship,  or  of  a 

higher  grade ;  and  no  such  ship,  if  of  one  hundred  tons  burden  or 

upwards,  shall  go  to  sea  as  aforesaid,  unless  at  least  one  officer  besides 
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the  master  has  obtained  and  possesses  a  valid  oertifLoate  appropriate 
to  the  grade  of  only  mate  therein  or  to  a  higher  grade ;  and  every 
person  who,  having  been  engaged  to  serve  as  master  or  as  first  or 
second  or  only  mate  of  any  foreign-going  ship,  or  as  master  or  first  or 
onlv  mate  of  a  home-trade  passenger  ship,  goes  to  sea  as  aforesaid  as 
such  master  or  mate  without  being  at  the  time  entitled  to  and  pos- 
sessed of  such  certificate  as  herein-before  required,  or  who  employs 
anjr  person  as  master,  or  first,  second,  or  only  mate  of  any  foreign- 
going  ship,  or  as  master,  or  first  or  only  mate  of  a  home-trade 
passenger  ship,  without  ascertaining  that  he  is  at  the  time  entitled  to 
and  possessed  of  such  certificate,  shall  for  each  such  ofience  incur  a 
penaW  not  exceeding  fifty  pounds. 

CXXXVII.  Every  oertincate  of  competency  for  a  foreign-going  CerUflcatet  for 
ship  shall  be  deemed  to  be  of  a  higher  grade  than  the  corresponding  JSiSfJy£ii[|5c  for 
certificate  for  a  home-trade  passenger  ship^  and  shall  entitle  the  hom€.tnide  pas- 
lawful  holder  thereof  to  go  to  sea  in  the  corresponding  grade  in  such  ■«nger  ihips. 
last-mentioned  ship;  but  no  certificate  for  a  home-trade  passenger 
ship  shall  entitle  the  holder  to  go  to  sea  as  master  or  mate  of  a 
foreign-going  ship. 

CXXXVIII.   All  certificates,  whether  of  competency  or  service,  The  regiitrwr  to 
shall  be  made  in  duplicate,  and  one  part  shall  be  delivered  to  the  Sx^SSmw 'kc 
person  entitled  to  the  certificate,  and  the  other  shall  be  kept  and  of  certiflcatet. 
recorded  by  the  registrar  general  of  seamen,  or  by  such  other  person 
as  the  Board  of  Trade  appoints  lor  that  purpose ;  and  the  Board  of 
Trade  shall  give  to  such  registrar  or  such  other  person  immediate 
notice  of  all  orders  made  by  it  for  cancelling,  suspending,  altering,  or 
otherwise  afiecting  any  certificate  in  pursuance  of  the  powers  herein 
contained ;  and  the  registrar  or  such  other  person  as  aforesaid  shall 
thereupon  make  a  corresponding  entry  in  the  record  of  certificates ; 
and  a  copy  purporting  to  oe  certmed  by  such  registrar  or  his  assistant  Duplicates  and 
or  by  such  person  as  aforesaid  of  any  certificate  shall  be  prima  facie  ^JJ^  ** 
evidence  or  such  certificate,  and  a  copy  purporting  to  be  so  certified 
as  aforesaid  of  anv  entry  made  as  aforesaid  in  respect  of  any  certificate 
shall  be  primd  facie  evidence  of  the  truth  of  tbe  matters  stated  in 
such  entry. 

CXXXLX.  Whenever  any  master  or  mate  proves  to  the  satisfaction  In  caie  of  low  a 
of  the  Board  of  Trade  that  he  has,  without  fault  on  his  part,  lost  or  <»Pytobe  granted, 
been  deprived  of  any  certificate  already  granted  to  him,  the  Board  of 
Trade  shall,  upon  payment  of  such  fee  (if  any)  as  it  directs,  cause  a 
eopy  of  the  certificate  to  which  by  the  record  so  kept  as  aforesaid 
he  appears  to  be  entitied,  to  be  made  out  and  certified  as  aforesaid, 
and  to  be  delivered  to  him ;  and  any  copy  which  purports  to  be  so 
made  and  certified  as  aforesaid  shall  have  all  the  efiect  of  the 
original. 

GXL.  Every  person  who  makes,  or  procures  to  be  made,  or  assists  Penaitiea  for  false 
in  making,  any  false  representation  for  the  purpose  of  obtaining  for  wpw««»t*t»<»»i 
himself  or  for  any  other  person  a  certificate  either  of  oompetencv 
or  service,  or  who  forges,  assists  in  forging,  or  procures  to  be  forged,  ^^^'^^J^ 
or  fi*audulentiy  alters,  assbts  in  fraudulenUy  altering,  or  procures  to  JS^Sfy^^^'OT 
be  fnradulently  altered,  anv  such  certificate  or  any  official  copy  of  lending  any  cerU- 
any  such  certificate,  or  who  uraudulently  makes  use  of  any  such  certi-  *<*^ 
ficate  or  any  copy  of  any  such  certinoate  which  is  forged,  altered, 
cancelled,  suspenaed,  or  to  which  he  is  not  jusUy  entitled,  or  who 
fraudulentiy  lends  his  certificate  to  or  allows  the  same  to  be  used 
by  any  other  person,  shall  for  each  offence  be  deemed  guilty  of  a 
misdemeanor* 

Apprenticeshipi  to  the  Sea  Service.  to^KTSSS" 

CXLT.  All  shipping  masters  appointed  under  this  act  shall,  ^^  ghippi^T^tcrs 
applied  to  for  the  purpose,  give  to  any  board  of  guardians,  overseers,  toamirtm binding 
or  other  persons  oesirouff  of  apprenticing  boys  to  tiie  sea  service,  and  apprentices,  and 
to  masters  and  owners  of  ships  requiring  apprentices,  such  assistance  "*'  "^^ 
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asisin  their  ^oweribr  ikdlitadogthemakhigof  soeli  apptottioeifaipi, 
and  may  receive  from  persons  ayailing  theooBolvQa  of  socb  anphitOTcc 
such  fees  as  may  he  determined  in  that  hehalf  hy  the  Bond  9f  Trade, 
with  the  ooncnrrenoe,  so  £ur  as  rehites  to  panper  appientieae  in  Eng- 
land, of  the  Poor  Law  Board  in  £ng)and,  and  so  fiv  as  nktesto 
pauper  apprentices  in  Ireland,  of  the  Foot  Law  GommiMdonen  in 
Ireland, 
indeninrcf ofboys     CXUI.   In  the  case  of  ereiy  hoy  hound  apprentice  to  the  aea 
uTwi^JS^bT  service  hy  any  guardians  or  overseers  of  the  pow,  or  other  pemns 
giurdiant  or        having  the  authority  of  guardians  of  the  poor,  the  indentuzee  shall  be 
iIiS**8cd  br*!^  exeouted  hy  the  hoy  and  the  person  to  whom  he  is  hound  in  the 
josu^.  presence  of  and  shall  he  attested  hy  two  justices  of  the  peace,  who 

shall  ascertain  that  the  hoy  has  consented  to  he  hound,  and  baa 
attained  the  age  of  twelve  years,  and  is  of  sufficient  health  and 
strength,  and  that  the  master  to  whom  the  hoy  is  to  he  hound  is  a 
proper  person  for  the  purpose. 
Indentures  of  CXLlII.  All  indentures  of  apprenticeship  to  the  sea  sendee  flhall 

ff 'IS^mSTfriSii*^  ^  exempt  from  stamp  duty ;  and  all  such  indentures  shaU  he  in 
•tamp  duty,  and    duplicate ;  and  every  person  to  whom  any  hoy  whatever  ia  hound  as 
to  be  recorded,      an  apprentice  to  the  sea  service  in  the  United  Kingdom  shall  within 
seven  days  after  the  execution  of  the  indentures  take  or  transmit 
the  same  to  the  registrar  general  of  seamen,  or  to  some  shipinn^ 
master ;  and  the  said  registrar  or  shipping  master  shall  retain  and 
record  one  copy,  and  shall  endorse  on  the  other  that  the  same  baa 
heen  recorded,  and  shall  re-deliver  the  same  to  the  master  of  the 
apprentice;  and  whenev^  any  such  indenture  is  assigned  areas- 
ceUed,  and  whenever  any  such  apprentice  dies  or  deserts,  the  maatar 
of  the  apprentice  shall,  within  seven  days  after  snch  assignmeiit,  can- 
cellation, death  or  desertion,  if  the  same  haj^pens  within  the  Uoiled 
Kingdom,  or  if  the  same  happens  elsewhere,  so  soon  afteorwarda  aa 
circumstances  permit,  notify  the  same  either  to  the  said  registrar  of 
seamen,  or  to  some  shipping  master,  to  he  recorded;  and  every  peraon 
who  fails  to  comply  with  the  provisions  of  this  section  shall  incur  a 
penal^  not  exceeding  ten  pounds. 
Buiet  to  govern        OXLlV.  Subject  to   the  provisions    herein-hefore  contained,  all 
Mupen  k*Grait  apprenticeships  to  the  sea  service  made  h;^  any  guardians  or  cyverseen 
Britain  and  Ire-    of  the  poor,  or  persons  having  the  authority  of  guardians  of  the  poor, 
Uud  rcapecUvciy.  91,^11,  if  made  in  Great  Britam,  he  made  in  the  same  manner  and  be 
subject  to  the  same  laws  and  regulations  as  other  apprenticesbips  made 
hy  the  same  persons,  and  if  made  in  Ireland  shall  he  suhject  to  the 
following  rules ;  (that  is  to  say,) 

(1.)  In  every  union  the  guardians  of  the  poor  or  other  persons  duly 
appointed  to  carry  into  execution  the  acts  for  the  relief  of  the 
destitute  poor,  and  having  the  authority  of  guardians  of  the 
poor,  may  put  out  and  hind  as  an  apprentice  to  the  sea  serrioe 
any  boy  who  or  whose  parent  or  parents  is  or  are  receiving 
rebef  in  such  union,  and  who  has  attained  the  age  of  twelte 
years,  and  is  of  sufficient  health  and  strength,  and  who  consenta 
to  he  so  bound : 
(2.)  If  the  cost  of  relieving  any  such  boy  is  chargeable  to  an  elec- 
toral division  of  a  union,  men  (except  in  cases  in  which  paid 
officers  act  in  place  of  guardians)  he  shall  not  he  hound  aa 
aforesaid  unless  the  consent  in  writinff  of  the  guardians  of  such 
electoral  division  or  of  a  minority  of  the  guardians  (if  more 
than  one)  be  first  obtained,  such  consent  to  he,  when  possiUe, 
endorsed  upon  the  indentures : 
(3.)  The  expense  incurred  in  the  binding  and  outfit  of  any  such 
apprentice  shall  be  charged  to  the  imion  or  electoral  division 
(as  the  case  may  be)  to  which  the  hoy  or  his  parent  or  parenta 
is  or  are  chargeable  at  the  time  of  his  being  appientieea : 
(4.)  All  indentures  made  in  any  union  may  be  sued  upon  by  tba 
guardians  of  the  union,  or  peisons  having  the  authority  af 
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goardians  therein  for  the  time  being,  by  their  name  of  office, 
and  actions  brought  by  them  upon  such  indentures  shall  not 
abate  by  reason  of  death  or  change  in  the  persons  holding  the 
office ;  but  no  such  action  shall  be  commenced  without  the 
consent  of  the  Irish  Poor  Law  (Commissioners : 
(&.)  The  amount  of  the  costs  incurred  in  any  such  action  and  not 
reco\«red  from  the  defendant  therein,  may  be  charged  upon 
the  union  or  electoral  division  (as  the  case  may  be)  to  which 
the  boy  or  his  parent  or  parents  was  or  were  chargeable  at  the 
time  of  his  being  apprenticed. 
OXLY.  The  master  of  eyery  foreign-going  ship  shall^  before  car-  ApprenUcM  and 
rying  any  apprentice  to  sea  firom  any  place  in  the  United  Kingdom,  ^be broSthtbi- 
cause  such  apprentice  to  appear  before  the  shipping  master  before  whom  fon  thipprng 
the  crew  is  engaged,  and  shall  produce  to  him  the  indenture  by  which  muter  before 
sach  apprenti^ls  bound,  and  the  assignment  or  assignrntats'thereof  g^l^;^,'-  ' 
(if  any) ;  and  the  name  of  such  apprentice,  with  the  date  of  the  in-  ihip. 
denture  and  of  the  assignment  or  assignments  thereof  (if  any),  and 
the  name  of  the  port  or  ports  at  which  the  same  have  been  registered, 
shall  be  Altered  on  the  agreement ;  and  for  any  default  in  obeying 
the  proyisions  of  this  section  the  master  shall  for  each  offence  incur  a 
penalty  not  exceeding  fiye  pounds. 

Engagement  of  Seamen.  Mngagtm$iU  of 

CXLVI.  The  Board  of  Trade  may  grant  to  such  persons  as  it         — 
thinks  fit  licences  to  engage  or  supply  seamen  or  apprentices  for  JST^^Ui^V 
merahant  ships  in  the  United  Kingdom,  to  continue  for  such  periods,  ^g  to^ttconi 
to  be  upon  such  terms,  and  to  be  revokable  upon  such  conditions,  as  •eamen. 
such  board  thinks  proper. 

OXLVII.  The  following  offences  shall  be  punishable  as  herein-  Fenaitief : 
after  mentioned ;  (that  is  to  say,) 
(1.)  If  any  person  not  licensed  as  aforesaid,  other  than  the  owner  '^^  "''^^rSoat 
or  master,  or  a  mate  of  the  ship,  or  some  person  who  is  bond  ii^STm; 
Jide  the  servant  and  in  the  constant  employ  of  the  owner,  or  a 
shipping  master  duly  appointed  as  aforesaid,  engages  or  sup- 
plies any  seaman  or  apprentice  to  be  entered  on  board  any 
ship  in  the  United  Kmgdom,  he  shall  for  each  seaman  or 
apprentice  so  engaged  or  supplied  incur  a  penalty  not  exceed- 
ing twenty  pounds : 
(2.)  If  any  person  employs  an  unlicensed  person,  other  than  per-  ForcniDtoyuignn- 
sons  so  excepted  as  aforesaid,  for  the  purpose  of  engaging  or  ***"*^  perrom ; 
supplying  any  seaman  or  apprentice  to  be  entered  on  board 
any  ship  in  the  United  Kingdom,  he  shall  for  each  seaman  or 
apprentice  so  ei^aged  or  supplied  incur  a  penal^  not  exceed- 
ing twenty  poum<&,  and  if  licensed  shall  in  addition  forfeit  his 
licence : 
(3.)  If  any  person  knowingly  receives  or  accepts  to  be  entered  on  For  r^TinK 
board  any  ship  any  seaman  or  i^prentice  who  has  been  en-  JSJJSd**^*^ 
gaged  or  supplied  contrary  to  the  provisions  of  this  act,  he 
shall  for  every  seaman  or  apprentice  so  engaged  or  supplied 
incur  a  penalty  not  exceding  twenty  pounds. 
CXLVIII.  If  any  person  demands  or  receives,  either  directly  or  ^^^  ^^  ^ 
indirectly,  from  any  seaman  or  apprentice,  or  from  any  person  seeking  ^Hromilaiueii 
employment  as  a  seaman  or  apprentice,  or  from  any  person  on  his  forsiiippiogUiem. 
behalf  any  remuneration  whatever,  other  than  the  fees  hereby  autho- 
rized, for  providing  him  with  employment,  he  shall  for  every  such 
pffence  incur  a  penalty  not  exceeding  five  pounds. 

CXLIX.  The  master  of  every  ship,  except  ships  of  less  than  eighty  ^JJf*"?"**  ***  •*• 
tons  registered  tonnage  exclusively  employed  in  trading  between  nien?amuiSiig 
different  ports  on  the  coasts  of  the  united  Kingdom,  shall  enter  into  certain 
an  agreement  with  every  seaman  whom  he  carries  to  sea  from  any  P«rtic«'««' 
port  m  the  United  Kingdom  as  one  of  his  crew  in  the  manner  herein- 
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after  mentioned ;  and  eveiy  such  agreement  shall  be  in  a  form  sanc- 
tioned by  the  Boai'd  of  Trade,  and  shall  be  dated  at  the  time  of  the 
first  signature  thereof,  and  shall  be  signed  by  the  master  before  any 
seaman  signs  the  same,  and  shall  contain  the  following  particulars  as 
terms  thereof;  (that  is  to  say,) 

(1.)  The  nature,  and,  as  far  as  practicable,  the  duration  of  the 

intended  voyage  or  engagement : 
(2.)  The  number  and  desonption  of  the  crew,  specifying  how  many 

are  engaged  as  sailors : 
(3.)  The  time  at  which  each  seaman  is  to  be  on  board  or  to  begin 

work : 
(4.)  The  capacity  in  which  each  seaman  is  to  senre: 
(5.)  The  amount  of  wages  which  each  seaman  is  to  receive : 
(6.)  A  scale  of  the  provisions  which  are  to  be  furnished  to  each 

seanflin: 
(7.)  Any  regulations  as  to  conduct  on  board,  and  as  to  fines,  short 
allowance  of  provisions,  or  other  lawful    punishments  for 
misconduct,  which  have  been  sanctioned  by  the  Board  of 
Trade  as  regulations  proper  to  be  adopted,  and  which  the 
parties  agree  to  adopt : 
And  every  such  agreement  shall  be  so  framed  as  to  admit  of  stipu- 
lations, to  be  adopted  at  the  will  of  the  master  and  seaman  in  each 
case,  as  to  advance  and  allotment  of  wages,  and  may  contain  any  other 
Pro^rigoasto        stipulations  which  are  not  contrary  to  law:  Provided  that  if  the 
formi  for  coloiual  master  of  any  ship  belonging  to  any  British  possession  has  an  agree- 
■hips.  ment  with  his  crew  made  in  due  form  according  to  the  law  of  the 

possession  to  which  such  ship  belongs  or  in  which  her  crew  were 
engaged,  and  engages  single  seamen  in  the  United  Kingdom,  such 
seamen  may  sign  the  agreement  so  made,  and  it  shall  not  be  necessary 
for  them  to  sign  an  agreement  in  the  form  sanctioned  by  the  Board  of 
Trade. 
For  foreini.goiiig      OL.  In  the  case  of  all  foreign-going  ships,  in  whatever  part  of  her 
ships  such  agree-  Majesty's  dominions  the  same  are  registered,  the  following  rules  shall 
S tticUiUtod       ^  observed  with  respect  to  amements;  (that  is  to  sav,) 
Kingdom,  except       (1.)  Every  agreement  maae  in  the  United  Kingdom  (except  in 
^ma^i^T***^  such  cases  of  agreements  with  substitutes  as  are  herein-after 

and  attested%7  ^  Specially  provided  for)  shall  be  signed  by  each  seaman  in  the 

shipping  master  j  presence  of  a  shipping  master : 

(2.)  Duch  shipping  master  shall  cause  the  agreement  to  be  read 

over  and  explained  to  each  seaman,  or  otherwise  ascertain 

that  each  seaman  understands  the  same  before  he  signs  it, 

and  shall  attest  each  signature : 

To  be  in  dapii-         (8.)  When  the  crew  is  first  engaged,  the  agreement  shall  be  signed 

*^*^ '  in  duplicate,  and  one  part  shall  be  retained  by  the  abipping 

master,  and  the  other  part  shall  contain  a  special  place  or 
form  for  the  descriptions  and  signatures  of  substitutes  or 
persons  engaged  subsequently  to  the  first  departure  of  &e 
ship,  and  shall  be  delivered  to  the  master : 
Provision  for  (4.)  In  the  case  of  substitutes  engaged  in  the  place  of  seamen  who 

substitutes.  iiftve  duly  signed  the  agreement,  and  whose  services  are  lost 

within  twenty-four  hours  of  the  ship's  putting  to  sea  by 
death,  desertion,  or  other  unforeseen  cause,  the  engage- 
ment shall,  when  practicable,  be  made  before  some  shipping 
master  duly  appointed  in  the  manner  herein-before  specmed ; 
and  whenever  such  last-mentioned  engagement  cannot  be  so 
made,  the  master  shall,  before  the  ship  puts  to  sea,  if  practi- 
cable, and  if  not,  as  soon  afterwards  as  possible,  cause  the 
agreement  to  be  read  over  and  explained  to  the  seamen ;  and 
the  seamen  shall  thereupon  sign  the  same  in  the  presence  of 
a  witness,  who  shall  attest  their  signatiUBS. 
Foreign-roing  CLI.  In  the  case  of  foreign-going  ships  making  voyages  averaging 

ships  making       \q^^  ^Jjj^  qJjj.  months  in  duration,  running  agreements  with  the  crew 
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may  be  made  to  extend  over  two  or  more  voyages,  so  that  no  such  ^©^J^JTH**"*^ 
agreement  shall  extend  beyond  the  next  following  thirtieth  day  of  a^me^^ 
June,  or  ^irty-first  day  of  December,  or  the  first  arrival  of  the  ship 
at  her  port  of  destination  in  the  United  Kingdom  after  such  date,  or 
the  discharge  of  cargo  consequent  upon  such  arrival;  and  every 
person  entering  into  such  agreement,  whether  enga^d  upon  ^e  first 
commencement  thereof  or  otherwise,  shall  enter  into  and  sign  the 
same  in  the  manner  herebv  required  for  other  foreign-going  ships ; 
and  every  person  engaged  thereunder,  if  discharged  in  the  United 
Kingdom,  shall  be  discharged  in  the  manner  hereby  required  for  the 
discharge  of  seamen  belonging  to  other  foreign-going  ships. 

CLII.  The  master  of  every  foreign-going  ship  for  which  such  a  S^^"*°/  "*** 
running  agreement  as  aforesaid  is  made  shall,  upon  every  return  to  fcamen^^the 
any  port  in  the  United  Kingdom  before  the  final  termination  of  the  meantime, 
agreement,  discharge  or  engage  before  the  shipping  master  at  such 
port  any  seaman  whom  he  is  required  by  law  so  to  discharge  or 
engage,  and  shall  upon  every  such  return  endorse  on  the  agreement 
a  statement  (as  the  case  may  be)  either  that,  no  such  discharges 
or  engagements  have  been  made  or  are  intended  to  be  made  before  the 
ship  again  leaves  port,  or  that  all  such  discharges  or  engagements 
have  been  duly  made  as  herein-before  required,  and  shall  deliver  the 
agreement  so  endorsed  to  the  shipping  master ;  and  any  master  who 
wilfully  makes  a  false  statement  in  such  endorsement  shall  incur  a 
penalty  not  exceeding  twenty  pounds;  and  the  shipping  master 
shall  also  sign  an  endorsement  on  the  agreement  to  the  eneot  that  the 
provisions  of  this  act  relating  to  such  agreement  have  been  complied 
with,  and  shall  re-deliver  the  agreement  so  endorsed  to  the  master. 

GLIIL  In  oases  in  which  such  running  agreements  are  made,  the  Dapiicatet  of 
duplicate  agreement  retained  by  the  shipping  master  upon  the  first  miJSt8*^owto be 
engagement  of  the  crew  shaU  either  be  transmitted  to  the  registrar  denit  with, 
general  of  seamen  immediately,  or  be  kept  by  the  shipping  master 
until  the  expiration  of  the  agreement,  as  tne  Board  of  urade  directs. 

CLIV.  For  the  purpose  of  determining  the  fees  to  be  paid  upon  Fees  to  be  paid  <« 
the  engagement  and  discharge  of  seamen  belonging  to  foreign-going  "^b  "^°j"K 
ships  which  have  running  agreements  as  aforesaid,  the  crew  shall  *8«emcn 
be  considered  to  be  engaged  when  the  agreement  is  first  signed,  and 
to  be  discharge  when  the  agreement  finally  terminates,  and  all 
intermediate  engagements  and  dischargee  shall  be  considered  to  be 
engagements  and  discharges  of  single  seamen. 

ULV.  In  the  case  of  home-trade  ships,  crews  or  single  seamen  may,  in  home-trade 
if  the  master  thinks  fit,  be  engaged  before  a  shipping  master  in  the  tofe'eScred  fnto 
manner  herein-before  directed  with  respect  to  roreign-going  ships ;  before  a  shipping 
and  in  every  case  in  which  the  engagement  is  not  so  made,  the  master  master  or  oUier 
shall,  before  the  ship  puts  to  sea,  if  practicable,  and  if  not,  as  soon  *'^'^^^' 
afterwards  as  possible,  cause  the  agreement  to  be  read  over  and 
explained  to  each  seaman,  and  the  seaman  shall  thereupon  sign  the 
same  in  the  presence  of  a  witness,  who  shall  attest  his  signature. 

GLVI.  In  cases  where  several  home-trade  ship|s  belong  to  the  same  Special  agrec- 
owner,  the  agreement  with  the  seamen  may,  notwithstanding  anything  Sad?sbiu«*irc^ 
herein  contained,  be  made  by  the  owner  instead  of  by  the  master,  ana  longing  to  saine 
the  seamen  may  be  engaged  to  serve  in  snj  two  or  more  of  such  om-ncr. 
ships,  provided  that  the  names  of  the  ships  and  the  nature  of  the 
service  are  specified  in  the  agreement ;  but  with  the  foregoing  excep- 
tion all  provisions  herein  contained  which  relate  to  ordinary  agree- 
ments for  home-trade  ships  shall  be  applicable  to  agreements  made  in 
pursuance  of  this  section. 

CLVII.  If  in  any  case  a  master  carries  any  seaman  to  sea  without  Penalty  for  shnj- 
entering  into  an  agreement  with  him  in  the  form  and  manner  and  at  JSKi^men? 
the  place  and  time  hereby  in  such  case  required,  the  master  in  the  duly  executed, 
case  of  a  foreign-going  ship,  and  the  master  or  owner  in  the  case  of  a 
home-trade  ship,  shall  for  each  such  ofibnce  incur  a  penalty  not 
exceeding  five  pounds. 
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CbwjK**  *^^5^       CLVIIL  The  master  of  every  foreign-going  ship  of  which  the  crew 
to  be  reported.      ^^  ^ieen  engaged  before  a  shipping  master  shall  before  finally  leaving 
the  United  Kingdom  sign  and  send  to  the  nearest  shipping  master  a 
fiill  and  accurate  statement,  in  a  form  sanctioned  by  the  Board  of 
Trade,  of  every  change  which  takes  place  in  his  crew  before  finally 
leaving  the  United  Kingdom,  and  in  default  shall  for  each  ofifenee 
incur  a  penalty  not  exceeding  five  pounds ;  and  such  statement  shall 
be  admissible  m  evidence,  subject  to  all  just  exceptions. 
Seamen  engaged       CLIX,  Every  master  of  a  ship  who  if  such  ship  is  registered  in 
be  tklp^Tb^ore  ^^®  United  Kingdom  engages  an^  seaman  in  any  British  poeoession, 
some  shipping      or  if  such  ship  belongs  to  any  British  possession  engages  any  seaman 
SfSitoMs***''"    ^  *^y.  fi^^tish  possession  other  than  that  to  which  the  ship  belongs, 
shall,  if  there  is  at  the  place  where  such  seaman  is  engaged  any  ofi^cial 
shipping  master  or  other  officer  duly  appointed  for  the  purpose  of 
shipping  seamen,  engage  such  seaman  l^fore  such  shipping  master, 
and  if  uiere  is  no  such  shipping  master  or  officer,  then  before  sone 
officer  of  customs;  and  the  same  rules,  qualifications,  and  penalties 
as  are  herein-before  specified  with  refflpect  to  the  engagement  of 
seamen  before  shipping^  masters  in  the  United  Kingdom  shall  a^^lv 
to  such  engagements  in  a  British  possession ;  and  ujpon  every  such 
engagement  such  shipping  master  or  officer  as  aforesaid  shall  endorae 
ujpon  the  agreement  an  attestation  to  the  effi»ct  that  the  same  has  been 
signed  in  his  presence,  and  otherwise  made  as  hereby  required ;  and  if 
in  any  case  such  attestation  is  not  made,  the  burden  of  proving  that  the 
seaman  was  duly  engaged  as  hereby  required  shall  lie  upcm  the  master. 
Seamen  en?«gd       CLX.  Evcry  master  of  a  British  ship  who  en^^ages  any  seaman  at 
be  Jiifpp!^^ith    &^7  place  out  of  her  Majesty's  dominions  in  which  there  is  a  British 
the  sanction  and  consular  officer  shall,  before  carrving  such  seaman  to  8ea»  prooure  the 
tile^ooo^s'^"^  ®'  sanction  of  such  officer,  and  shall  engage  such  seaman  before  such 
officer ;  and  the  same  rules  as  are  herein-before  contained  with  respect 
to  the  engagement  of  seamen  before  shipping  masters  in  the  United 
Kingdom  shall  apply  to  such  engagements  made  before  oonsular 
officers;  and  upon  eveiy  such  engagement  the  considar  o&eer  shall 
endcnrse  unon  the  agreement  his  sanction  thereof,  and  an  attestation 
to  the  enect  that  the  same  has  been  signed  in  his  presence,  and 
otherwise  made  as  hereby  required ;  and  every  master  who  ^igages 
any  seaman  in  any  place  in  which  there  is  a  consular  officer,  other- 
wise than  as  herein-before  required,  shall  incur  a  penalty  not  exceeding 
twenty  pounds ;  and  if  in  any  case  the  endorsement  and  attestation 
hereby  required  is  not  made  upon  the  agreement,  the  burden  of 
proving  the  engagement  to  have  been  made  as  herein-before  required 
shall  lie  upon  the  master. 
Rules  OS  to  OLXI.  The  following  rules  shall  be  observed  with  req^ect  to  the 

production  of       production  of  agreements  and  certificates  of  competency  or  service 
SflrSiVr'"    for  foreign-going  shiDs;  (that  is  to  saj.) 

masicraund'miitM     (1.)  The  master  of  ever^  foreign-gomg  ship  shall,  on  sigmng  the 
of  foreign-goiiig  agreement  with   his  crew,  produce  to  the  shipping   master 

'  "^'  before  whom  the  same  is  signed  the  certificates  of^  competency 

or  service  which  the  said  master  and  his  first  and  second  mate 
or  only  mate,  as  the  case  may  be,  are  hereby  required  to 
possess ;  and  upon  such  production  being  duly  made,  and  the 
agreement  being  duly  executed  as  hereby  required,  the  ship- 
ping master  shall  sign  and  give  to  the  master  a  certificate  to 
that  effect : 
(2.)  In  the  case  of  running  agreements  for  foreign-going  ships  the 
shipping  master  shall,  beK>re  the  second  and  every  subsequent 
voyage  made  after  the  first  commencement  of  the  agreement* 
sign  and  give  to  the  master,  on  his  complving  with  the  ptQ- 
visions  herein  contained  with  respect  to  such  agreements,  and 
producing  to  the  shipping  master  the  certificate  of  competency 
or  service  of  any  first,  second,  or  only  mate  then  first  engaged 
by  him,  a  certificate  to  that  effect : 
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(3.)  The  mftster  erf  ereiy  foreign-going  ship  shall,  before  proceed- 
ing to  sea,  produce  the  certificate  so  to  be  given  to  him  bjr  the 
shipping  master  as  aforesaid  to  the  collector  or  comptroller  of 
enstoms,  and  no  officer  of  customs  shall  clear  any  such  ship 
outwards  without  such  production;    and  if  any  such  ship 
attempts  to  go  to  sea  without  a  clearance,  an^  such  officer  may 
detain  her  until  such  certificate  as  aforesaid  is  produced : 
(4.)  The  master  of  eyery  foreiffn-ffoing  ship  shall,  within  forty-ei^t 
hours  after  the  ship's  aniTal  at  her  final  port  of  destmation 
in  the  United  Kingdom,  or  upon  the  disohaTge  of  the  crew, 
whlcherer  first  happens,  delirer  such  agreement  to  a  shipping 
master  at  the  place ;  and  such  shipping  master  shall  thereupon 
give  to  the  master  a  certificate  of  such  delivery;  and  no  omoer 
of  customs  shall  clear  any  foreign-going  ship  inwards  without 
the  production  of  such  certificate : 
And  if  the  master  of  any  foreign-going  ship  fails  todeliver  the  agree- 
ment to  a  shipping  master  at  the  time  and  in  the  manner  hereby 
directed,  he  shall  lor  every  defeiult  incur  a  penalty  not  exceeding  five 
poimds. 

CLXII.  The  following  rules  shall  be  observed  with  respect  to  the  ?"i^  t**  P"^ 
production  of  agreements  and  certificates  of  competency  or  service  ^uiwd miTfi. 
for  home-trade  ships ;  (that  is  to  say,)  catei  for  home- 

(I.)  In  the  case  of  home-trade  s^ps  of  more  than  eighty  tons  ^'^^  "^^p^ 
burden,  no  agreement  shall  extend  beyond  the  next  following 
thirtieth  day  of  June  or  thirty-first  day  of  December,  or  the 
first  arrival  of  the  ship  at  her  final  port  of  destination  in  the 
United  Kingdom  after  such  date,  or  the  discharge  of  cargo 
consequent  upon  such  arrival : 
(2.)  The  master  or  owner  of  every  such  ship  shall,  within  twenty- 
one  days  after  the  thirtieth  day  of  June  and  the  thirty-first 
day  of  December  in  every  year,  transmit  or  deliver  to  some 
shipping  master  in  the  United  Kingdom  every  appreement  made 
witbm  the  six  calendar  months  next  precedmg  such  days 
respectively ;  and  shall  fdso,  in  the  case  of  nome-trade  passenger 
ships,  produce  to  the  shipping  master  the  certificates  of  com- 
petency or  service  which  the  said  master,  and  his  first  or  only 
mate,  as  the  case  may  be,  are  hereby  required  to  possess : 
(3.)  The  shipping  master  shall  thereupon  give  to  the  master  or 
owner  a  certificate  of  such  delivery  and  production ;  and  no 
officer  of  customs  shall  grant  a  dearanoe  or  transire  for  any 
such  ship  as  last  aforesaid  without  the  production  of  such 
certificate ;  and  if  any  such  ship  attempts  to  ply  or  go  to  sea 
without  such  clearance  or  transire,  any  such  omcer  may  detain 
her  until  the  said  certificate  is  preduced : 
And  if  the  agreement  for  any  home-trade  ship  is  not  delivered  or 
transmitted  by  the  master  or  owner  to  a  shipping  master  at  the  time 
and  in  the  manner  hereby  directed,  such  master  or  owner  shall  for 
every  default  incur  a  penalty  not  exceeding  five  poimds. 

CLXIII.  Every  erasure,  interlineation,  or  alteration  in  any  such  ^Jf^*  *«  ^ 
agreement  with  seamen  as  is  required  by  the  third  part  of  this  act  ISrtedu>TaJe 
(except  additions  so  made  as  herem-before  directed  for  shipping  sub-  been  made  with 
stitutes  or  persons  engaged  subsequentiy  to  the  first  departure  of  the  tije^coiwciii  of  »u 
ship)  shall  be  wholly  inoperative,  unless  preyed  to  have  been  made  P*"**** 
with  the  consent  of  all  the  persons  interested  in  such  erasure,  inter- 
lineation, or  alteration  by  tiie  written  attestation  (if  made  in  her 
Majesty's  dominions^  of  some  shipping  master,  justice,  officer  of  cus- 
toms, or  other  pubhc  ftinctionary,  or  (if  made  out  of  her  Majesty's 
dominions)  of  a  British  consular  officer,  or,  where  there  is  no  such 
officer,  of  two  respectable  British  merehants. 

CLXIV.  Every  person  who  fraudulentiy  alters,  assists  in  fraudu-  Penalty  for  Ww- 
lentiy  altering,  or  procures  to  be  fraudulentiy  altered,  or  makes,  or  '^^"k  •«reemcnt. 
assists  in  making,  or  procures  to  be  made,  any  false  entry  in,  or 
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delivers,  assists  in  delivering,  or  procures  to  be  delivered,  a  false  copy 
of  any  agreement,  shall  for  each  such  offence  be  deemed  guil^  of  a 
misdemeanor. 
Seamen  not  to  be      CLXV,  Any  seaman  may  bring  forward  evidence  to  prove  the 
l!Swniai?r*^"**  contente  of  any  agreement  or  otherwise  to  support  his  case,  without 
producing  or  giving  notice  to  produce  the  agreement  or  any  copy 
thereof. 
Copyof  igTeo-  CLXVI.  The  master  shall  at  the  commencement  of  every  voyage 

J^ribi^"Jrew.  or  engagement  cause  .a  legible  copy  of  the  agreement  (omitting  the 
signatures)  to  be  placed  or  posted  up  in  such  part  of  the  ship  as  to 
be  accessible  to  the  crew,  and  in  default  shall  for  each  offence  incur  a 
penalty  not  exceeding  five  poimds. 
Seamen  dif.  CLXVII.  Anv  seaman  who   has  signed  an  agreement,  and  is 

JSjSftSlwIe  afterwards  discharged  before  the  commencement  of  the  voyage,  or 
c^i]^nuatum.  before  one  month's  wages  are  earned,  without  fault  on  his  part  justi- 
fying such  discharge  and  without  his  consent,  shall  be  entitled  to 
receive  from  the  master  or  owner,  in  addition  to  any  wages  he  may 
have  earned,  due  compensation  for  the  damage  therebv  caused  to 
him,  not  exceeding  one  month's  wages,  and  may,  on  adducing  such 
evidence  as  the  Court  hearing  the  case  deems  satisfactory  of  his  haviog 
been  so  improperly  discharged  as  aforesaid,  recover  such  compensation 
as  if  it  were  wages  duly  earned. 

AUoimtni  of  Allotment  of  Wages. 

^J^'  CLXVm.  All  stipulations  for  the  allotment  of  any  part  of  the 

Begniations  oi  to  wages  of  a  seaman  during  his  absence  which  are  ma^  at  the  corn- 
allotment  notes,  mencement  of  the  voyage  shall  be  inserted  in  the  agreement,  and 
shall  state  the  amounts  and  times  of  the  payments  to  be  made ;  and 
all  allotment  notes  shall  be  in  forms  sanctioned  by  the  Board  of 
Trade. 
^i^^*t?  CLXIX.  The  wife,  or  the  father  or  mother,  or  the  grandfather  or 
■ammariiy  by  grandmother,  or  any  child  or  grandchild,  or  any  brother  or  sister  of 
certain  pcTBona  any  seaman  in  whose  favour  an  allotment  note  of  part  of  the  wages  of 
ooniuSonei.**'**"'  ^^^^  seaman  is  made,  may,  unless  the  seaman  is  shown  in  manner 
herein-afler  mentioned  to  nave  forfeited  or  ceased  to  be  entitled  to 
the  wages  out  of  which  the  allotment  is  to  be  paid,  and  subject,  as  to 
the  wife,  to  the  provision  herein-after  contained,  sue  for  and  recover 
the  siuns  allotted  by  the  note  when  and  as  the  same  are  made  payable, 
with  costs,  from  the  owner  or  any  agent  who  has  authonzed  the 
drawing  of  the  note,  either  in  the  County  Court  or  in  the  summary 
manner  in  which  seamen  are  by  this  act  enabled  to  sue  for  and 
recover  wages  not  exceeding  fifty  pounds;  and  in  any  such  proceeding 
it  shall  be  sufficient  for  the  claimant  to  prove  that  he  or  she  is  the 
person  mentioned  in  the  note,  and  that  the  note  was  given  by  the 
owner  or  by  the  master,  or  some  other  authorized  agent ;  and  the 
seaman  shall  be  presumed  to  be  duly  earning  his  wages,  unless  the 
contrary  is  shown  to  the  satisfactioD  of  the  Court,  either  by  the  official 
statement  of  the  change  in  the  crew  caused  by  his  absence  made  and 
signed  by  the  master,  as  by  this  act  is  required,  or  by  a  duly  certified 
copy  of  some  entry  in  the  official  log-book  to  the  effect  that  he  has 
left  the  ship,  or  by  a  credible  letter  from  the  master  of  the  shir  to 
the  same  effect,  or  by  such  other  evidence,  of  whatever  description, 
as  the  Court  in  its  aosoluto  discretion  considers  sufficient  to  show 
satisfactorily  that  the  seaman  has  ceased  to  be  entitled  to  the  wages 
out  of  which  the  allotment  is  to  be  paid :  Provided  that  the  wife  of 
any  seaman  who  deserts  her  children,  or  so  misconducts  herself  as  to 
be  imdeserving  of  support  from  her  husband,  shall  thereupon  forfeit 
all  right  to  fiuther  payments  of  any  allotment  of  his  wages  which  has 
been  made  in  her  favoiu*. 

^^Sit^  Disc^rge  and  Payment  of  Waga. 

^^-  CLXX.  In  the  case  of  all  British  foreign-going  ships,  in  whatever 

niscbarge  from     P<^  of  ber  Majesty's  dominions  the  same  are  re^^istored,  all  seamen 
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discharged  in  the  United* Kingdom  shall  he  discharged  and  receive  fcretga-Roing 
their  wages  in  the  presence  of  a  shipping  master  duly  appointed  under  ^Jc  rti^SpS^* 
this  act,  except  in  cases  where  some  competent  Court  otherwise  master, 
directs ;  and  any  master  or  owner  of  any  such  ship  who  discharges 
any  seaman  helonging  thereto,  or,  except  as  aforesaid,  pays  his  waffes 
within  the  United  Kingdom  in  any  other  manner,  shall  incur  a  penuty 
not  exceeding  ten  poundsi;  and  in  the  case  of  home-trade  ships  seamen 
may,  if  the  owner  or  master  so  desires,  he  ddscharged  and  receive  their 
wages  in  like  manner. 

CLXXI.  Every  master  shall,  not  less  than  twenty-four  hours  Maatcr  to  deliver 
hefore  paying  oflF  or  discharging  any  seaman,  deliver  to  him,  or,  if  he  "***°°*  of  wagc«. 
is  to  he  discharged  hefore  a  shipping  master,  to  such  shipping  master, 
a  fiill  and  true  account  in  a  form  sanctioned  hy  the  Bouxl  of  Trade 
of  bis  wages,  and  of  all  deductions  to  he  made  therefrom  on  any 
account  whatever,  and  in  default  shall,  for  each  offence,  incur  a 
penalty  not  exceediing  fiYe  pounds ;  and  no  deduction  from  the  wages 
of  any  seaman  ^except  in  respect  of  any  matter  happening  after  such 
delivery)  shall  oe  allowed  unless  it  is  included  in  the  account  so 
delivered ;  and  the  master  shall,  during  the  voyage,  enter  the  various 
matters  in  respect  of  which  such  deductions  are  made,  with  the  amounts 
of  the  respective  deductions,  as  they  occur,  in  a  hook  to  he  kept  for  that 
purpose,  and  shall,  if  required,  produce  such  hook,  at  the  time  of  the 
payment  of  wages,  and  also  upon  the  hearing  hefore  any  competent 
authority  of  any  complaint  or  question  relating  to  such  payments. 

CLXXII.  Upon  the  discharge  of  any  seaman,  or  upon  payment  of  ?ji^^"^ 
his  wages,  the  master  shall  sign  and  give  him  a  certinoate  of  his  dis-  ^^l^H^nxl^ 
charge,  in  a  form  sanctioned  hy  the  Board  of  Trade,  specifying  the  catesofditchnr^. 
period  of  his  service  and  the  time  and  place  of  his  discharge ;  and  if  ^^V^cSmS^!'* 
any  master  fails  to  sign  and  give  to  any  such  seaman  such  certificate  tency  or  lervice 
of  discharge,  ho  shall  for  each  such  offence  incur  a  penalty  not  ex-  ^  matw. 
ceeding  ten  pounds ;  and  the  master  shall  also,  upon  the  discharge 
of  every  certificated  mate  whose  certificate  of  competency  or  service 
has  heen  delivered  to  and  retained  hy  him,  return  such  certificate,  and 
shall  in  default  incur  a  penalty  not  exceeding  twenty  pounds. 

CLXXni.  Every  shipping  master  shall  hear  and  decide  any  ques-  ^^^JJ^'JJS. 
tion  whatever,  hetween  a  master  or  owner  and  any  of  his  crew,  which  tions which ^rtiM 
both  parties  agree  in  writing  to  submit  to  him ;  and  every  award  so  wfcr  to  him. 
made  oy  him  shall  be  binding  on  both  parties,  and  shall  in  any  legal 
proceeding  which  mav  be  tdcen  in  the  matter  before  any  Court  of 
Justice  be  deemed  to  be  conclusive  as  to  the  rights  of  the  parties;  and 
no  such  submission  or  award  shall  require  a  stamp ;  and  any  docu- 
ment purporting  to  be  such  submission  or  award  shall  be  primd  facie 
evidence  thereof. 

CLXXrV.  In  any  proceeding  relating  to  the  wages,  claims,  or  dis-  J**^""^  *jj}'*!" 
charge  of  any  seaman  carried  on  before  any  shipping  master  under  p«^r»  Sihippm'g 
the  provisions  of  this  act,  such  shipping  master  may  call  upon  the  masters,  and  give 
owner  or  his  agent,  or  upon  the  master  or  any  mate  or  other  member  c^«nco- 
of  the  crew,  to  produce  any  log-books,  papers,  or  other  documents  in 
their  respective  possession  or  power  relating  to  any  matter  in  question 
in  such  proceeding,  and  may  call  before  him  and  examine  any  of  such 
persons  being  then  at  or  near  the  place  on  any  such  matter ;  and 
every  owner,  agent,  master,  mate,  or  other  member  of  the  crew  who, 
when  called  upon  by  the  shipping  master,  does  not  produce  any  such 
paper  or  document  as  aforesaid,  if  in  his  possession  or  power,  or  does 
not  appear  and  give  evidence,  shall,  unless  he  shows  some  reasonable 
excuse  for  such  default,  for  each  such  offence  incur  a  penalty  not 
exceeding  five  pounds. 

CLXXV.  The  following  rules  shall  be  observed  with  respect  to  the  Settlement  of 
settlement  of  wages ;  (that  is  to  say,)  ^*^ 

(1.)  Upon  the  completion  before  a  shipping  master  of  any  ^^  S*^**?®!!?  ^  ^ 
charge  and  settlanent,  the  master  or  owner  and  each  seaman  JigStedhJttic 
shall  respectively,  in  the  presence  of  the  shipping  master,  sign,  shipping  master; 
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Tobeaditcharge; 


Andtobeeridenoe. 


No  other  receipt 
to  be  a  discharge. 


Yoaeher  to  be 
given  to  master, 
•ndtobeeridence. 


If  alter  to  make 
reportaof  cb«- 
racter. 


in  a  form  sanctioned  by  the  Board  of  Trade,  a  mutual  releaai 
of  all  claims  in  req>ect  of  the  past  voyage  or  engagement,  and 
the  shipping  master  shall  also  sign  and  attest  it,  and  shall 
retain  and  transmit  it  as  herein  directed : 
(2.)  Such  release  so  signed  and  attested  shall  operate  as  a  mutnal 
dischar^  and  setiiement  of  all  demands  between  the  parties 
thereto  m  respect  of  the  past  voyage  or  engagement : 
(8.)  A  copy  of  such  release,  certified  under  the  hand  of  such  ship- 
ping master  to  be  a  true  copy,  shall  b^  given  by  him  to  any 
party  thereto  requiring  the  same;   and  such  copy  shall  b« 
receivable  in  evidence  upon  any  future  question  touching  raeh 
claims  as  aforesaid,  and  shall  have  all  the  effect  of  the  original 
of  which  it  purports  to  be  a  oopv : 
(4.)  In  cases  in  which  discharge  and  settlement  before  a  shipping 
master  are  hereby  required,  no  payment,  receipt,  settl^ent, 
or  discharge  otherwise  made,  shall  operate  or  be  admitted  as 
evidence  of  the  release  or  satisfaction  of  any  claim : 
(5.)  Upon  any  payment  being  made  by  a  master  before  a  shipping 
master,  the  shipping  master  shall,  if  required,  sign  and  give  to 
such  master  a  statement  of  the  whole  amount  so  paid ;  and 
such  statement  shall,  as  between  the  master  and  his  employer, 
be  received  as  endence  that  he  has  made  the  payments  uierein 
mentioned. 
GLXXVI.  Upon  every  discharge  effected  before  a  shipping  master 
the  master  shall  make  and  sign,  in  a  form  sanctioned  by  tne  Board  of 
Trade,  a  report  of  the  conduct,  character,  and  qualifications  of  the 
lK)rsons  discharged,  or  may  state,  in  a  column  to  be  left  for  that  pur- 
pose in  the  said  form,  that  he  declines  to  give  any  opinion  upon  such 
particulars,  or  upon  any  of  them ;  and  the  shipping  master  shall  trans- 
mit the  same  to  the  r^istrar  general  of  seamen,  or  to  such  othcff 
person  as  the  Board  of  Trade  directs,  to  be  recorded ;  and  shall,  if 
desired  so  to  do  by  any  seaman,  give  to  him,  or  endorse  on  his  certifi- 
cate of  discharge,  a  copy  of  so  much  of  such  report  as  concerns  him; 
and  eveiy  person  who  makes,  or  assists  in  makmg,  or  procures  to  be 
made,  any  false  certificate  or  report  of  the  service,  quahfications,  con- 
duct, or  character  of  any  seaman,  knowing  the  same  to  be  false,  or 
who  forges,  assists  in  forging,  or  procures  to  be  forged,  or  fraudulently 
alters,  assists  in  iraudulenUy  altering,  or  procures  to  be  fraudulently 
altered,  any  such  certificate  or  report,  or  who  fraudulently  makes  use 
of  any  certificate  or  report,  or  of  any  copy  of  any  certificate  or  report 
which  is  forged  or  altered  or  does  not  belong  to  him,  shall,  for  each 
such  ofibnce,  be  deemed  guilty  of  a  misdemeanor. 

^lia'^anf  RemiUanoe  of  Wages,  and  Savings  Banks  for  Seamen. 

Simnasjianh       CLXXVII.  Facilities  shall,  if  the  Board  of  Trade  so  directs,  be 
for  Seamen,      gi^en  for  remitting  the  wages  and  other  monies  of  seamen  and  ap- 
T^cUitics  ma^  be  prenticcs  to  their  relatives  or  other  persons  by  means  of  money  orders 
fioKSttwi'*"'*^    issued  by  shipping  masters;  and  the  Board  of  Trade  may  make 
wages.    ^  *      regulations  concerning  such  orders,  and  the  persons  by  or  to  whom, 
and  the  mode  and  time  in  and  at  which,  the  same  are  to  be  paid, 
and  may  from  time  to  time  repeal  or  alter  any  such  regulations; 
and  all  such  regulations,  so  long  as  they  are  in  force,  shall  be  binding 
upon  all  persons  interested  or  claiming  to  be  interested  in  such 
orders,  as  well  as  upon  the  officers  emplojred  in  issuing  or  paying  the 
same ;  an4  no  legal  proceeding  shall  oe  instituted  against  the  Board 
of  Trade,  or  against  any  shipping  master  or  other  public  officer 
employed  about  such  orders,  on  accoimt  of  any  such  regulations,  or 
on  account  of  any  act  done  or  left  undone  in  pursuance  thereof,  or 
on  account  of  any  refusal,  neglect,  or  omission  to  pay  any  such  money 
order,  unless  such  refusal,  neglect,  or  omission  arise  firom  fraud  or 
wilful  misbehaviour  on  the  part  of  the  person  against  whom  proceed- 
ings are  instituted. 
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CLXXVIII.  The  Bowd  of  Trade  may,  in  any  oaee  in  which  it  ^f^JjP^y.  , 
thinks  fit  80  to  do,  cause  the  amount  of  any  such  money  order  as  *^*>««»  «««»«>**• 
aforesaid  to  be  paid  to  the  person  to  whom  or  in  whose  favour  the 
same  may  have  been  granted,  or  to  his  personal  representatives, 
legatees,  or  next  of  Idn,  notwithstanding  that  such  order  may  not  be 
in  his  or  their  possession ;  and  in  all  such  cases  from  and  alter  such 
parent  the  Board  of  Trade,  and  every  shipping  master  or  oUier 
officer  of  the  Board  of  Trade,  shall  be  freed  from  all  liability  in 
respect  of  sueh  order. 

CLXXIX.  Every  shipping  master  or  other  publio  officer  who  Feiudty  for 
mnts  or  issues  any  money  order  with  a  fraudulent  intent  shall  in  ^"^  ^^^^ 
England  or  Ireland  be  deemed  guilty  of  felony,  and  in  Scotland  of  a  tnnS^HaAinUmt 
hlffh  crime  and  offence,  and  shall  be  liable  to  be  kept  in  penal  servi- 
tude for  a  term  not  exceeding  four  years. 

CLXXX.  The  commissioners  for  the  reduction  of  the  national  Saiiiigi  ^Mi^ior 
debt,  or  the  comptroller-general  acting  under  them,  may,  on  the  ^^ufh^^ 
application  and  recommendation  of  the  Board  of  Trade,  establish 
savings  banks  at  such  porta  and  places  within  the  United  Kingdom, 
eith^  in  the  shipping  offices  established  in  such  ports  or  elsewhere, 
as  may  appear  to  oe  expedient,  and  may  appoint  treasurers  to  receive 
from  or  on  account  of  seamen,  or  the  wives  and  families  of  seamen, 
desirous  to  become  depositors  in  such  savings  banks,  deposits  to  an 
amount  not  exceeding  one  hundred  and  fifty  pounds  in  the  whole  in 
respect  of  any  one  account,  under  such  regulations  as  may  be  pre- 
scnbed  by  the  said  commissioners  or  comptroller-general ;  and  such 
regulations  shall  be  binding  on  all  such  treasiu^rs  and  depositors ; 
and  the  said  commissioners  may  remove  such  treasurers,  and  appoint 
others  in  their  place ;  and  all  the  provisions  of  the  acts  now  in  force 
relating  to  savings  banks,  exeept  so  far  as  relates  to  the  annual 
amount  of  deposit,  shall  apply  to  all  savings  banks  which  may  be 
established  under  the  authority  of  this  act,  and  to  such  treasurers 
and  depositors  as  aforesaid. 

Legal  RighU  to  Wage$.  itga  mghtt 

to  Wagts. 

CLXXXI.  A  seaman's  right  to  wages  and  provisions  shall  be  taken         — • 
to  commence  either  at  the  time  at  which  he  commences  work,  or  at  |^  pi^i!!^ 
the  time  specified  in  the  agreement  for  his  commencement  of  work  or  when  to  begtu! 
presence  on  board,  whichever  first  happens. 

GLXXXII.  No  seaman  shall  by  any  agreement  forfeit  his  lien  upon  Senmen  not  to 
the  ship,  or  be  deprived  of  any  remedy  for  the  recovery  of  his  wages  g^J^JP  *^'^" 
to  which  he  would  otherwise  nave  been  entitled ;  and  every  stipula- 
tion in  any  agreement  inconsistent  with  any  provision  of  this  act, 
and  every  stipulation  by  which  any  seaman  consents  to  abandon  his 
right  to  wages  in  the  case  of  the  lose  of  the  ship,  or  to  abandon  any 
ri^ht  which  he  may  have  or  obtain  in  the  nature  of  salvage,  shall  be 
wholly  inoperative. 

CLkXXIII.  No  right  to  wages  shall  be  dependent  on  the  earning  Wagw  not  to  be 
of  freight;  and  every  seaman  and  apprentice  who  would  be  entiUed  JjPJSfg*JJ;Ki5;*t. 
to  demand  and  recover  any  wages  if  the  ship  in  which  he  has  served 
had  earned  freight,  shall,  subject  to  all  other  rules  of  law  and  con- 
ditions applicable  to  the  case,  be  entitled  to  claim  and  recover  the 
same,  notwithstanding  that  freight  has  not  been  earned ;  but  in  all 
cases  of  wreck  or  loss  of  the  ship,  ^roof  that  he  has  not  exerted 
himself  to  the  utmost  to  save  the  ship,  cargo,  and  stores,  shall  bar 
his  claim. 

CLXXXrV   If  any  seaman  or  apprentice  to  whom  wages  are  due  In  «•€  of  death, 
under  the  last  preceding  enactment  dies  before  the  same  are  paid,  ^^a  ^^JgJr 
they  shall  be  paid  and  applied  in  the  manner  herein-after  specified  meniiouod. 
with  regard  to  the  wages  ot  seamen  who  die  during  a  voyage. 

CUCXXV.  In  cases  where  the  service  of  any  seaman  terminates  Bights  to  wi«ei 
before  the  period  contemplated  in  tiie  agreement  by  reason  of  the  **«^"^' 
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minBtkmof 
•enrice  by  wreck 
or  illnoflt. 


Wages  not  to 
accrue  daring 
refusal  to  work 
or  impriaonment. 


Period  within 
which  wnsea  are 
to  be  paid. 


Mode  of 

recovering 

Wages, 

Seamen  may  sue 
for  wages  in  a 
•ammary  manner. 


Bestrietioni  on 
inits  for  wages 
in  superior 
Courts. 


No  seaman  to  sue 
for  wag^cs  abroad, 
except  in  cases  oa 
discharge  or  of 
danger  to  life. 


wreck  or  loss  of  the  ship,  and  also  hi  oases  where  such  senke 
terminates  before  such  period  as  aforesaid  1^  reason  of  his  being  kit 
on  shore  at  any  nlace  abroad  under  a  certificate  of  his  unfitness  or  in- 
ability to  proceed  on  the  voyage  gi^anted  as  herein-aftor  mentioned, 
such  seaman  shall  be  entitled  to  wages  for  the  time  of  serrioe  prior  to 
such  termination  as  aforesaid,  but  not  for  any  further  period. 

GLXXXYI.  No  seaman  or  apprentice  shall  be  entitled  to  wa^ 
for  any  period  during  which  he  lunawfidly  refuses  or  neglects  to  won 
when  required,  wheUier  before  or  f^r  the  time  fixed  by  the  agTe^ 
ment  for  his  beginning  work,  nor,  imless  the  Court  hearing  the  ease 
otherwise  directs,  for  any  period  during  which  he  is  lawfully  im- 
prisoned for  any  ofience  committed  hj  him. 

CLXXXVII.  The  master  or  owner  of  every  ship  shall  pay  to  ^eiy  ■ 
seaman  his  wages  within  the  respectiTe  periods  following;  (that  is  to 
say,)  in  the  case  of  a  home-trade  ship  within  two  days  after  the 
termination  of  the  agreement  or  at  the  time  when  such  seaman  is  dis- 
charged, whichever  first  ht^pens ;  and  in  die  case  of  all  other  sbipi 
(except  ships  employed  in  the  Southern  Whale  Fishery  or  on  other 
voyages  for  which  seamen  by  the  terms  of  their  agreement  are  wholly 
compensated  by  shares  in  the  profits  of  the  adventure)  within  ihx» 
days  after  the  cargo  has  been  aelivered,  or  within  five  days  after  tbe 
seaman's  discharge,  whichever  flnt  happens ;  and  in  all  cases  the 
seaman  shall  at  the  time  of  his  discharge  be  entitled  to  be  paid  on 
account  a  sum  equal  to  one-fourth  part  of  the  balance  due  to  him ; 
and  eyery  master  or  owner  who  neglects  or  refuses  to  make  payment 
in  manner  aforesaid,  without  sufficient  cause,  shall  pay  to  the  seamtn 
a  sum  not  exceeding  the  amount  of  two  days'  pajr  for  each  of  the  dm 
not  exceeding  ton  days,  during  which  payment  is  delayed  beyond  m 
respective  periods  aforesaid,  and  such  sum  shall  be  recoverable  as 
wages. 

Mode  of  recovering  Wage*. 

CLXXXVm.  Any  seaman  or  apprentice,  or  any  person  duly 
authorized  on  his  behalf,  may  sue  in  a  summary  manner  before  tny 
two  justices  of  the  peace  actmg  in  or  near  to  the  place  at  which  the 
service  has  terminated,  or  at  which  the  seaman  or  (mprentice  has  bem 
discharged,  or  at  which  any  person  upon  whom  the  claim  is  made 
is  or  resides,  or  in  Scotland  either  before  any  such  justices  or  before 
the  sheriff*  of  the  county  within  which  any  such  place  is  situated,  for 
any  amount  of  wages  due  to  such  seaman  or  apprlntice  not  exceeding 
fiffy  pounds  over  and  above  the  costs  of  any  proceeding  for  the 
recoyery  thereof,  so  soon  as  the  same  becomes  payable ;  and  every 
order  made  by  such  justices  or  ^erifi^in  the  matter  shall  be  final. 

CLXXXIX.  No  suit  or  proceeding  for  the  recovery  of  wages  under 
the  sum  of  fifty  pounds  shall  be  instituted  by  or  on  behalf  of  anj 
seaman  or  apprentice  in  any  Court  of  Admiralty  or  Vice-admiralty,  or 
in  the  Court  of  Session  in  Scotland,  or  in  any  superior  Court  of  R^rd 
in  her  Majesty's  dominions,  imless  the  owner  of  the  ship  is  adjudged 
bankrupt  or  declared  insolvent,  or  unless  the  ship  is  under  arrest  orii 
sold  by  the  authority  of  any  such  Court  as  aforesaid,  or  unless  any 
justices  acting  under  the  authority  of  this  act  refer  the  case  to  be 
acy  udged  hy  such  Court,  or  unless  neither  the  owner  nor  master  is  or 
resides  within  twenty  miles  of  the  place  where  the  seaman  or  apprentice 
is  discharged  or  put  ashore. 

CXC.  No  seaman  who  is  engaged  for  a  voyage  or  engagement 
which  is  to  terminate  in  the  United  Kingdom  shall  be  entiUed  to  sue 
in  any  Court  abroad  for  wages,  unless  he  is  discharged  with  such 
sanction  as  herein  required  and  with  the  written  consent  of  the 
master,  or  proves  such  ill-usage  on  the  part  of  the  master  or  by  bis 
authority  as  to  warrant  reasonable  apprehension  of  danger  to  the  Hie 
of  such  seaman  if  he  were  to  remain  on  board ;  but  if  any  seaman  on 
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hit  return  to  the  United  Kingdom  provee  that  the  master  or  owner 
has  been  guilty  of  any  conduct  or  default  which  but  for  this  enactment 
would  have  entitled  the  seaman  to  sue  for  wages  before  the  termina- 
tion of  the  Toyage  or  engagement,  he  shall  be  entitled  to  recover  in 
addition  to  his  wa^pes  such  compensation  not  exceeding  twenty  pounds 
as  the  Court  hearing  the  ease  thinks  reasonable. 

CXGI.  £veiy  master  of  a-  Ship  shall,  so  far  as  the  case  permits,  Muter  lo  have    / 
have  the  same  rights,  liens,  and  remedies  for  the  recovery  of  his  fy^ti^,^"^ 
wages  which  by. this  act  or  by  any  law  on;  custom  any  seaman,  not  lOMen. 
being  a  master,  has  for  the  recovery  of  his  wages ;  and  if  in  any  pro- 
ceeding in  any  Court  of  Admiralty  or  Vice-admiralty  touching  the 
claim  of  a  master  to  wages  any  right  of  set-ofiP  or  counter-claim  is  set 
up>it  shall  be  lawful  for  such  Court  to  enter  into  and  adjudicate 
upon^l  questions  and  to  settle  aU  accounts  then  arising  or  out- 
standing and  unsettled  between  the  parties  to  the  proceeding,  and  to 
direct  payment  of  any  balance  which  is  found  to  be  due. 

Relief  to  Seamen' i  Families  out  of  Poor  Rates.  ReUefto  Semmen'M 

rtxr    r       ■  ■  -  Families  out  of 

GXCiI.  Whenever  during  the  absence  of  any  seaman  on  a  voyage     -''«"■  ^«^«»' 
*    his  wife,  children,  and  step^ihildren,  or  any  of  them,  becpme  or  KeUef  toiwimen'i 
becomes  chargeable  tg  any  union  or  parish  in  the  United  Kingdom,  fHmUiet  to  be 
such  union  or  parish  shall  be  entitled  to  be  reimbursed  out  of  the  ^™^*oii 
wages  of  such  seaman  earned  during  such  voyage  any  sums  pro-  of  their  waJS^ 
perly  expended  during  his  absence  in  the  maintenance  of  his  said 
relations,  or  any  of  them,  so  that  such  sums  do  not  exceed  the  fol- 
lowing proportions  of  his  said  wages ;  (that  is  to  ^ay,) 

(1.)  If  only  one  of  such  relations  is  chargeable,  one-half  of  such 
wages : 

(2.)  If  two  or  more  of  such  relations  are  chargeable,  two-thirds 
of  such  wages : 
But  if  during  the  absence  of  the  seaman  any  sums  have  been 
paid  by  the  owner  to  or  on  behalf  of  any  such  relation  as  aforesaid 
under  an  allotment  note  given  by  the  seaman  in  his,  her,  or  their 
favour,  any  such  claim  for  reimbursement  as  aforesaid  shall  be 
limited  to  the  excess  (if  any)  of  the  proportion  of  the  wages  herein- 
before mentioned  over  the  sums  so  paid. 

CXCIII.  For  the  purpose  of  obtaining  such  reimbursement  as  afore-  Notice  to  be  eiTcn 
said,  the  guardians  of  the  union  or  parish,  where  the  relief  of  the  H.Mree'to  be  eu- 
poor  is  administered  by  guardians  and  the  overseers  of  the  poor  of  forced  on  the 
any  other  parish  in  Englimd,  and  the  guardians  or  other  persons  "'*"™  ®^  ^'•'' 
having  the  authority  of  guardians  m  any  union  in  Ireland,  and  the 
inspector  of  the  poor  in  Scotland,  may  give  to  the  owner  of  the  ship 
in  which  the  seaman  is  serving  a  notice  in  writing  stating  the  propor- 
tion of  the  seaman's  wages  upon  which  it  is  intended  to  make  the 
claim,  and  requiring  the  owner  to  retain  such  proportion  in  his  hands 
for  a  period  to  be  therein  mentioned,  not  exceeding  twentr-one  days 
from  the  time  of  the  seaman's  return  to  his  port  of  discharge,  and 
also  requiring  such  owner  immediately  on  such  return  to  give  to  such 
guardians,  overseers,  persons,  or  inspector  notice  in  writing  of  such 
return ;  and  such  owner,  after  receiving  such  notice  as  aforesaid,  shall 
be  bound  to  retain  the  said  proportion  of  wages,  and  to  give  notice  of 
the  seaman's  return  accordingly,  and  shall  likewise  give  to  the  seaman 
notice  of  the  intended  claim;  and  the  said  guardians,  overseers, 
persons-,  or  inspector  may  upon  the  seaman's  return  apply  in  a 
summary  way  in  England  or  Ireland  to  any  two  justices  havmg  juris- 
diction m  such  union  or  parish  as  aforesaid,  and  in  Scotiand  to  the 
sheriff  of  the  county,  for  an  order  for  such  reimbursement  as  afore- 
said ;  and  such  justices  or  sheriff  may  hear  the  case,  and  may  make 
an  order  for  such  reimbursement  to  the  whole  extent  aforesaid,  or  to 
such  lesser  amount  as  they  or  he  may  under  the  circumstances  think 
fit;  and  the  owner  shall  pay  to  such  gtiardians,  overseers,  persons,  or 
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inspector,  out  of  the  seaman's  waoes,  the  amount  so  ordered  to  be 
paid  by  way  of  reimbursement,  and  shall  pay  the  remainder  of  tbe 
said  wages  to  the  seaman;  and  if  no  such  order  as  afomaid  is 
obtained  within  the  period  mentioned  in  the  notice  so  to  be  ^ven  to 
the  owner  as  aforesaid,  the  proportion  of  wages  so  to  be  retained  by 
him  as  aforesaid  shall  immediately  on  the  expiration  of  such  period, 
and  without  deduction,  be  payable  to  tbe  seaman. 

irM04$  rnnd  FjfMt  Wogci  ond  EffeoU  ofdee&ued  Seamm. 

s*amem,  CXCIV.  Whenever  any  seaman  or  apprentice  helon^ng  to  or  seut 

Masters  to  tako    home  in  any  British  ship,  whether  a  foreign-going  ship  or  a  home- 
charge  of  or  scu   trade  ship,  employed  on  a  voyage  which  is  to  terminate  in  the 
jS2!i?wW?h1JS  United  Kingdom,  dies  during  such  voyage,  the  master  shall  take 
on  board,  and      charge  of  all  money,  clothes,  and  effects  which  he  leaves  on  board, 
enter  the  same     QXid  shall,  if  he  thinks  fit,  cause  all  or  any  of  the  said  clothes  and 
the  offlSai  log.  **  effects  to  be  sold  by  auction  at  the  mast  or  other  public  auction,  and 
shall  thereupon  sign  an  entry  in  the  official  log-book  containing  the 
foUowing  particulars ;  (that  is  to  say,) 
(1.)  A  statement  of  the  amount  of  the  money  and  a  description  of 

the  effects  so  left  by  the  deceased : 
(2.)  In  case  of  a  sale,  a  description  of  each  article  sold,  and  the 

sum  received  for  each : 
(8.)  A  statement  of  the  sum  due  to  the  deceased  as  wages,  and 
the  total  amount  of  the  deductions  Qf  any)   to  be  made 
therefrom : 
And  shall  cause  such  entry  to  be  attested  by  a  mate  and  by  one  of 
the  crew. 
55S5s*tob!Sid       CXCV.  In  the  cases  provided  for  by  the  last  preceding  section, 
either  to  consul    the  following  rules  shall  D6  observed ;  (Uiat  is  to  say,) 
or  *?J**PP*J8  (1.)  If  the  ship  proceeds  at  once  to  any  port  in  the  United  Kingdom 

iwM^.^ii  tm  without  touching  on  the  way  at  any  foreign  port,  the  master 

shall  within  forty-eight  hours  after  his  arrival  deliver  any  such 
effects  as  aforesaid  remaining  unsold,  and  pay  any  money  whfoh 
he  has  taken  charge  of  or  received  fix)m  such  sale  as  aforesaid, 
and  also  the  balance  of  wages  due  to  the  deceased,  to  the  ship- 

fiinff  master  at  the  port  of  destination  in  the  United  Kingdom: 
f  the  ship  touches  and  remains  for  forty-eight  hours  at  eome 
foreign  port  or  at  some  port  in  her  Majesty's  dominions  abroad 
before  coming  to  any  port  in  the  United  Kingdom,  the  master 
shall  report  the  case  to  the  British  consular  officer  or  officer 
of  customs  there,  as  the  case  may  be,  and  shall  give  to  saeb 
officer  any  information  he  requires  as  to  the  destination  of  tbe 
ship  and  probable  length  of  the  voyage ;  and  such  officer  mat 
thereupon,  if  he  considers  it  expedient  so  to  do,  require  the  said 
effects,  money,  and  wages  to-be  delivered  and  paia  to  him,  and 
shall  upon  such  delivery  and  payment  give  to  the  ma^  & 
receipt,  and  the  master  shall  withm  forty-eifi[ht  hours  after  bis 
arrival  at  his  port  of  destination  in  the  United  Kingdom  produce 
the  sameto  the  shipping  master  there;  and  such  consular  officer 
or  officer  of  customs  shall  in  such  case  endorse  and  certify  upon 
the  agreement  with  the  crew  such  partictdars  with  respect  to 
such  delivery  and  payment  as  the  Board  of  Trade  requires  : 

(8.)  If  such  officer  as  aforesaid  does  not  require  such  payment  and 
delive^  to  be  made  to  him,  the  master  shall  take  charge  of  tbe 
said  effects,  money,  and  wages,  and  shall  within  for^-eigbt 
hours  after  his  anival  at  his  port  of  destination  in  the  United 
Kingdom  deliver  and  pay  the  same  to  the  shipping  master  there: 

(4.)  The  master  shall  in  all  cases  in  which  any  seaman  or  appren- 
tice dies  during  the  progress  of  a  voyage  or  engagement  gi^^ 
to  the  Board  of  Trade,  or  to  such  officer  or  shipping  master 
as  aforesaid,  an  account  in  such  form  as  they  respectitelj 
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require  of  the  effbcts,  money,  and  wages  ao  to  be  dehyered 
and  paid ;  and  no  deductions  claimed  in  such  account  shall 
be  allowed  imless  Terifled,  if  there  is  any  official  log-book,  by 
such  entiy  therein  as  herein-before  requirecl,  and  idso  by  such 
other  youohers  (if  any)  as  may  be  reasonably  required  by  the 
Board  of  Trade,  or  by  the  officer  or  diiipping  master  to  whom 
the  account  is  rendered : 
(').)  Upon  due  compUanee  with  such  of  the  proyisions  of  this  seotioD 
as  relate  to  acts  to  be  done  at  the  port  of  destination  in  the 
United  Kingdom,  the  shipping  master  shall  grant  to  the  master 
a  certificate  to  that  effect,  and  no  officer  of  customs  shall  clear 
inwards  any  foreign-going  ship  without  the  production  of  such 
certificate. 
OXCVI.  If  any  master  fails  to  take  such  charge  of  the  money  or  PcMiues  for  not 
other  effects  of  a  seaman  or  apprentice  dying  during  a  yoyage,  or  to  J^*J1^J**^J^* 
make  such  entries  in  respect  thereof,  or  to  procure  such  attestation  to  coaniinlffw  tuch 
such  entries,  or  to  make  such  payment  or  delivery  of  any  money,  "*****•  ■"* 
wages,  or  effects  of  any  seaman  or  apprentice  dyinff  during  a  yoyage,  •*•***• 
or  to  giye  such  account  in  respect  thereof  as  herein-before  respectiyely 
d'u-ected,  he  shall  be  accountable  for  the  money,  wages,  and  effects  of 
tho  seaman  or  apprentice  to  the  Board  of  Trade,  and  shall  pay  and 
deliyer  the  same  accordingly ;  and  such  master  shall  in  addition  for 
every  such  offence  inciur  a  penalty  not  exceeding  treble  the  value  of 
the  money  or  effects  not  accounted  for,  or,  if  such  value  is  not 
ascertained,  not  exceeding  fifty  pounds;  and  if  any  such  money, 
wages,  or  effects  are  not  duly  paid,  delivered,  or  accounted  for  by  the 
master,  the  owner  of  the  ship  shall  pay,  deliver,  and  account  for  the 
same,  and  such  money  and  wages  and  the  value  of  such  effects  shall 
be  recoverable  from  him  accormngly ;  and  if  he  fails  to  account  for 
and  pay  the  same,  he  shaU,  in  adcution  to  his  liability  for  the  said 
money  and  value,  incur  the  same  penalty  which  is  herein-before 
mentioned  as  incurred  by  the  master  for  the  like  offence ;  and  all 
money,  wages,  and  effects  of  any  seaman  or  apprentice  dyinff  during 
a  yoyage  shall  be  recoverable  in  the  same  Courts  and  by  tne  same 
modes  of  proceeding  by  which  seamen  are  hereby  enabled  to  recover 
wages  due  to  them. 

CXCVII.  If  any  such  seaman  or  apprentice  as  last  aforesaid  dies  ^^®gJ[L?J^ 
abroad,  at  any  place  either  in  or  out  of  her  Majesty's  dominions,  ^^g^  to  take 
leaving  any  money  or  effects  not  on  board  his  ship,  the  chief  officer  c>u^  ^  ^^^ 
of  customs  or  the  British  consular  officer  at  or  nearest  to  the  place,  as  j^^*^^ 
tho  case  may  be,  shall  clfum  and  take  charge  of  such  money  and  effects ;  ranit  the  same 
and  sitch  officer  shall,  if  he  thinks  fit,  sell  all  or  any  of  such  effects,  or  {?b^^'J5{2 
any  effects  of  any  deceased  seaman  or  apprentice  delivered  to  him  a  or  Trade, 

under  the  provisions  herein-before  contained ;  and  every  such  officer 
shall  quarterly,  or  at  such  other  times  as  the  Board  of  Trade  directs, 
remit  to  her  Miyeslr's  paymaster-general  all  monies  belonging  to  or 
arising  from  the  sale  of  the  effects  of  or  paid  as  the  wages  of  any 
deceased  seamen  or  apprentices  which  have  come  to  his  hands  under 
the  provisions  herein-before  contained,  and  shall  render  such  accounts 
in  respect  thereof  as  the  Board  of  Trade  requires. 

CXOVIII.  Whenever  any  seaman  or  apprentice  dies  in  the  United  Wngee  and  effect 
Kingdom,  and  is  at  the  time  of  his  death  entitled  to  claim  from  the  2  Som  toli'"* 
master  or  owner  of  any  ship  in  which  he  has  served  any  unpaid  paid  in  certain 
wages  or  effects,  such  master  or  owner  shall  pay  and  deliver  o""  5S***  ^^^^"^  ^'^ 
account  for  the  same  to  the  shipping  master  at  the  port  where  the 
seaman  or  apprentice  was  discharged  or  was  to  have  been  discharged, 
or  to  the  Board  of  Trade,  or  as  it  directs. 

OXCIX.  If  the  money  and  effects  of  any  deceased  seaman  orlflMsthuSOi. 
apprentice  paid,  delivered,  or  remitted  to  the  Board  of  Trade  or  its  JUSJ^JfaeSied 
agents,  including  the  monies  received  for  any  part  of  the  said  effects  leanien  may  be 
which  have  been  sold  either  before  delivery  to  the  Board  of  Trade  or  ^jJ^J^^JtaS-"* 
by  its  direction,  do  not  exceed  in  value  the  sum  of  fifty  pounds,  then,  ^^^ 
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subject  to  the  proyirions  Iiereiii-after contflSned^  uid  toaU  such  de- 
ductions for  expenses  incurred  in  respect  of  the  seamm  or  vpprentiM 
or  of  his  said  money  and  eflfects  as  the  said  board  tluvks  proper  to 
allow,  the  said  board  may,  if  it  thinks -fit  so  to  do,^Kr  ana  deliTer 
the  said  money  and  effects  either  to  any  claimants  who  can  proTO 
themselves  to  the  satisfaction  of  Uie  said  board  either  to  be  his  widow 
or  children,  or  tp  be  entitled  to  the  'effects  of  the  deceased  under 
his  will  (if  any),  or  undei^  the  statutes  for  the  distribution  of  the 
effects  of  intestates,  or  under  any  «tber  statute,  or  at  common  law, 
or  to  be  entitled  to  procure  probate  or  take  out  letters  of  administra- 
tion or  confirmation,  although  no  probate  or  letters  of  adminktration 
or  confirmation  have  been  taken  out,  and*  shall  be  thereby  dischaiged 
from  all  further  liability  in  respect  of  the  money  and  effects  so  paid 
and  deliyered,  or  maj,  if  it  thinte  fit  so  to  do,  require  probate  or 
letters  of  administrati(m  or  confirmation  to  be  taken  out,  and  there- 
upon pay  and  delirer  the  said  money  and  effects  to  the  legal  personal 
representatives  of  the  deceased ;  and  all  claimants  to  whom  sndi 
money  or  effects  are  so  paid  or  delivered,  shall  apply  the  same  in 
due  course  of  administration ;  and  if  such  money  and  effects  exceed 
in  value  the  sum  of  fifty  pounds,  tlien,  subject  to  the  provisions 
herein-after  contained  and  to  deduction  for  expenses,  the  Board  of 
Trade  shall  pay  and  deliver  the  Bame  to  the  legal  personal  represen- 
tatives of  the  deceased. 

CO.  In  cases  where  the  deceased  seaman  or  apprentice  has  left  a 
will,  the  Board  of  Trade  shall  have  the  following  powers;  (that  is  to 
say,) 
(I.)  It  may  in  its  discretion  refuse  to  pay  or  deKver  any  such  wiM 
or  effects  as  aforesaid  to  any  person  claiming  to  be  entined 
thereto  under  a  will  made  on  board  ship  unless  Budi  will  is  in 
writing,  and  is  signed  or  acknowledgea  by  the  testactor  in  the 
presence  of  the  master  or  first  or  only  mate  of  the  ship,  and  is 
attested  by  such  master  or  mate : 
(2.)  It  majr  in  its  discretion  refuse  to  pay  or  deliver  any  such,  wages 
or  e£^cts  as  aforesaid  to  any  person  not  being  related  to  the 
testator  by  blood  or  marriage  who  claims  to  be  entitled  thereto 
under  a  will  made  elsewhere  than  on  board  ship,  nnless  such 
will  is  in  writing,  and  is  signed  or  acknowledged  by  the  testator 
in  the  presence  of  two  witnesses,  one  of  whom  is  someshippiog 
master  appointed  under  tins  act,  or  some  minister  or  officiating 
minister  or  curate  of  the  place  in  which  the  same  is  made,  or, 
in  a  place  where  there  are  no  such  persons^  some  justice  of  the 
peace,  or  some  British  consular  officer,  or  some  officer  of 
customs,  and  is  attested  by  such  witnesses : 
Whenever  any  claim  made  under  a  will  is  rejected  by  the  Board  of 
Trade  on  account  of  the  said  will  not  being  made  and  attested  as 
herein-bcfore  required,  the  wages  and  effects  of  the  deceased  shall  be 
dealt  with  as  if  no  will  had  been  made. 

CCI.  The  following  rules  shall  be  observed  with  respect  to  credton 
df  deceased  seamen  and  apprentices ;  (that  is  to  say,) 
(I.)  No  such  creditor  shall  be  entitled  to  daim  from  the  Board  of 
Trade  the  wages  or  effects  of  any  such  seaman  or  apprentice  or 
any  part  thereof  b^  virtue  of  letters  of  administraticm  taken 
out  by  him,  or  by  virtue  of  confirmation  in  Scotland  as  executor 
creditor : 
(2.)  No  such  creditor  shall  be  entitled  by  any  means  whatever  to 
payment  of  his  debt  out  of  such  wages  and  efihcts,  if  the  debt 
accrued  more  than  three  years  before  the  death  of  the  deceased, 
■   or  if  the  demand  is  not  made  within  two  years  after  such 
death : 

(3.)  Subject  as  aforesaid,  the  steps  to  be  taken  for  procuring  pay- 
ment of  such  debt  shall  be  as  follows;  {that  is  to  say,)everjr 
person  making  a  demand  as  creditor  shall  deliver  to  the  Board 
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of  Trade  an  aooount  in  writing  in  such  form  as  it  requires,  sub- 
scribed  with  his  name,  stating  the  particulars  of  his  demand 
and  the  place  of  his  abode,  and  verified  by  his  declaration 
made  before  a  justice: 
(4.)  If  before  such  demand  is  made  any  claim  to  the  wages  and 
etfects  of  the  deceased  made  by  any  person  interested  therein 
as  his  widow  or  child,  or  under  a  will  or  under  the  statutes  for 
the  distribution  of  the  effects  of  intestates,  or  under  any  other 
statute,  or  at  common  law,  has  been  fdlowed,  the  Board  of 
Trade  shall  give  notice  to  the  creditor  of  the  allowance  of  such 
person's  claim,  and  the  creditor  shfdl  thereupon  have  the  same 
rights  and  remedies  against  such  person  as  if  he  or  she  had 
received  the  said  wages  and  effects  as  the  legal  personal  repre- 
sentative of  the  deceased : 
("i.)  If  no  claim  by  any  such  person  has  been  allowed,  the  Board  of 
Trade  shall  proceed  to  investigate  the  creditor's  account,  and 
may  for  that  purpose  require  him  to  prove  the  same,  and  to 
produce  all  books,  accounts,  vouchers,  and  papers  relating 
thereto  ;  and  if  by  such  means  the  creditor  duly  satisfies  the 
Board  of  Trade  of  the  justice  of  the  demand,  either  in  the  whole 
or  in  part,  the  same  snail  be  allowed  and  paid  accordingly,  so 
far  as  the  assets  in  the  hands  of  the  Board  of  l^ade  will 
extend  for  that  purpose,  and  such  payment  shfdl  discharge  the 
Board  of  Trade  from  all  further  bability  in  respect  of  the 
money  so  paid ;  but  if  such  board  is  not  so  satisfied,  or  if  such 
books,  accounts,  vouchers,  or  papers  as  aforesaid  are  not  pro- 
duced, and  no  sufficient  reason  is  assigned  for  not  producing 
them,  the  demand  shall  be  disallowed : 
(0.)  In  any  case  whatever  the  Board  of  Trade  may  delay  the  inves- 
tigation of  any  demand  made  by  a  creditor  for  the  payment  of 
his  debt  for  one  year  from  the  time  of  the  first  delivery  of  the 
demand ;  and  if  in  the  course  of  that  time  a  claim  to  the  wa^es 
and  effects  of  the  deceased  is  made  and  substautiated  asherem- 
before  required  by  any  person  interested  therein  as  a  widow 
or  child,  or  imder  a  wul,  or  under  the  statutes  for  the  dis- 
tribution of  the  effects  of  intestates,  or  under  any  other  statute, 
or  at  common  law,  the  Board  of  Trade  mav  pay  and  deliver 
the  same  to  such  person;  and  thereupon  the  creditor  shall 
have  the  same  rights  and  remedies  against  such  person  as  if 
he  or  she  had  received  the  same  as  the  legal  personal  repre- 
sentative of  the  deceased, 
ecu.  In  cases  of  wages  or  effects  of  deceased  seamen  or  appren-  ^Jj^^^^^'ljp 
tices  received  by  the  Board  of  Trade  to  which  no  claim  is  substan-  ragc«of  deified 
tiated  within  six  years  after  the  receipt  thereof  by  such  board,  it  shall  teamen, 
be  in  the  absolute  discretion  of  such  board,  if  any  subsequent  claim  is 
made,  either  to  allow  or  to  refuse  the  same ;  and,  subject  to  the  pro- 
vision herein-after  contained,  the  Board  of  Trade  shall  from  time  to 
time  pay  any  monies  arising  from  the  unclaimed  wages  and  effects 
of  deceased  seamen,  which  in  the  opinion  of  such  board  it  b  not 
necessary  to  retain  for  the  purpose  of  satisfying  claims,  into  the 
receipt  of  her  Majesty's  Exchequer  in  such  manner  as  the  Treasury 
directs,  and  such  monies  shall  be  carried  to  and  form  part  of  the 
Consolidated  Fund  of  (be  United  Kingdom. 

CCIII.  Every  person  who,  for  the  purpose  of  obtaining,  either  for  ?""****"*^^i3J^ 
himself  or  for  another,  any  money  or  effects  of  any  deceived  seaman  ^J^Snutioiu  in 
or  apprentice,  forges,  assists  in  forging,  or  procures  to  be  forged,  or  onicr  to  obuin 
fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to  be  ^,§?o?dcoSiIed 
fraudulently  altered,  any  document  purporting  to  show  or  assist  in  •eamen. 
showing  a  right  to  such  wages  or  effects,  and  every  person  who  for 
the  purpose  aforesaid  makes  use  of  any  such  forced  or  altered  docu- 
ment as  aforesaid,  or  who  for  the  purpose  aforesaid  gives  or  makes  or 
procures  to  be  given  or  made,  or  assists  in  giving  or  making  or  pro- 
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curing  to  be  giv^i  or  made,  any  faXae  evidence  or  reproeentatioD, 
knowing  the  same  to  be  false,  shall  be  punishable  with  penal  servitude 
for  a  term  not  exceeding  four  years,  or  with  imprisonment  with  or 
without  hard  labour  for  any  period  not  exceeding  two  years,  or  if 
summarily  prosecuted  and  convicted,  by  imiHrisonment,  with  ar 
without  hard  labour,  for  any  period  not  exceeding  six  months. 

CGIY.  In  the  case  of  seamen  invalided  or  discharged  from  any  of 
her  Mfi^jesty's  ships,  and  sent  home  in  merchant  shins,  any  monies  or 
effects  belonging  to  them  which  are  paid,  remitted,  or  delivered  to 
the  Board  of  Trade,  or  its  agents,  under  the  provisions  herein-before 
contained,  shall  be  paid  over  and  disposed  of  in  such  manwn'  as  tbe 
aooountant-general  of  her  Mi^eety's  navy  dixecta» 

Leaving  SeaMen  abroad. 

GOV.  Whenever  anv  British  ship  is  transferred  or  disposed  of  at 
any  place  out  of  her  Miyesty's  dominions,  and  any  seaman  or  appren- 
tice oelonging  thereto  does  not  in  the  presence  of  any  British  con- 
sular officer,  or  if  there  is  no  such  consular  officer  there,  in  the 
presence  of  one  or  more  respectable  British  merchants  residing  at  the 
place,  and  not  interested  in  the  said  ship,  signify  his  consent  in  writing 
to  complete  the  voyage  if  continued,  and  whenever  the  service  of  any 
seaman  or  apprentice  belonging  to  any  British  ship  terminates  at  anv 
place  out  of  her  Miyesty's  dominions,  the  master  shall  ^ve  to  each 
such  seaman  or  apprentice  a  certificate  of  discharge  in  the  form 
sanctioned  by  the  Board  of  Trade  as  aforesaid,  and  in  the  case  of  anv 
certificated  mate  whose  certificate  he  has  retained,  shall  retnm  such 
certificate  to  him,  and  shall  also,  besides  paying  the  wa^  to  which 
such  seaman  or  apprentice  is  entitled,  either  provide  him  with  ade- 
quate employment  on  board  some  other  British  ship  bound  to  the 
port  in  her  Majesty's  dominions  at  which  he  was  origmally  shipped, 
or  to  such  other  port  in  the  United  Kingdom  as  is  agreea  upon  by 
him,  or  furnish  the  means  of  sending  him  back  to  such  port,  or  provide 
him  with  a  passage  home,  or  deposit  with  such  consular  officer  or  such 
merchant  or  merchants  as  aforesaid  such  a  sum  of  money  as  is  by 
such  officer  or  merchants  deemed  sufficient  to  deiray  the  expenses  of 
his  subsistence  and  passage  home;  and  such  consular  officer  or 
merchants  shall  indorse  upon  the  agreement  of  the  ship  which  tbe 
seaman  or  apprentice  is  leaving  the  particulars  of  such  payment, 
provision,  or  deposit :  and  if  the  master  refuses  or  neglects  to  comply 
with  the  requirements  of  this  section,  such  expenses  as  last  aforesaid, 
if  defrayed  by  such  consular  officer  or  by  any  other  person,  shall, 
unless  such  seaman  or  apprentice  has  been  guilty  of  barratnr,  be  a 
charge  upon  the  ship  to  wiuch  such  seaman  or  apprentice  belonged 
and  upon  the  owner  for  the  time  being  thereof,  and  may  be  recovc^ 
against  such  owners,  with  costs,  at  the  suit  of  the  consular  officer  or 
other  person  defraying  such  expenses,  or,  in  case  the  same  has  been 
allowed  to  the  consular  officer  out  of  the  public  monies,  as  a  debt  due 
to  her  M  chesty,  either  by  ordinary  process  of  law,  or  in  the  manner 
in  which  seamen  are  hereby  enabled  to  recover  wages;  and  such 
expenses,  if  defrayed  by  the  seaman  or  apprentice,  shaUbe  recoverable 
as  wages  due  to  him. 

GGVI.  If  the  master  or  any  other  person  belonging  to  any  British 
ship  wrongfully  forces  on  shore  and  leaves  behind,  or  otherwise  wil- 
fully and  wrongfully  leaves  behind,  in  any  place,  on  shore  or  at  sea,  in 
or  out  of  her  Majesty  s  dominions,  any  seaman  or  apprentice  belonging 
to  such  ship  before  the  completion  of  the  voyage  for  which  suchpersoD 
was  engaged  or  the  return  of  the  ship  to  the  United  Kingdom,  he  shall 
for  each  such  offence  be  deemed  guilty  of  a  misdemeanor. 

GGVJI.  If  the  master  of  any  British  diip  does  any  of  the  following 
things ;  (that  is  to  say,) 

(1.)  Discharges  any  seaman  or  apprentice  in  any  place  situate  in 
any  British  possession  abroad  (except  the  posbCbsion  in  which 
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he  was  shipped),  without  previously  ohtaining  the  sanction  in 

writing  endorsed  on  the  agreement  of  some  public  shipping 

master  or  other  officer  duly  appointed  by  the  local  goTcmment 

in  that  behalf,  or  (in  the  absence  of  any  such  functionary)  of 

the  chief  officer  of  customs  i^ident  at  or  near  the  place  where 

the  discharge  takes  place :  - 

(2.)  Discharges  any  seaman  or  apprentice  at  any  place  out  of  her 

Majesty's  donunions  without  previously  obtaining  the  sanction 

so  endorsed  as  aforesaid  of  the  British  consular  officer  there,  or 

(in  his  absence)  of  two  respectable  merchants  resident  there: . 

(3.)  Leaves  behind  any  seaman  or  apprentice  at  any  place  situate 

in  any  British  possession  abroad,  on  any  groimd  whatever, 

without  previously  obtaining  a  certificate  in  writing  so  endorsed 

as  aforesaid  from  such  officer  or  person  as  aforesaid,  stating 

the  fact  and  the  cause  thereof,  whether  such  cause  be  unfitness 

or  inabilitv  to  proceed  to  sea,  or  desertion  or  disappearance : 

(4.)  Leaves  benind  any  seaman  or  apprentice  at  any  place  out  oi 

her  Miyesty's  dominions,  on  shore  or  at  sea,  on  any  ground 

whatever,  without  previously  obtaining  the  certificate  endorsed 

in  manner  and  to  the  effect  last  aforesaid  of  the  British 

consular  officer  there,  or  (in  his  absence)  of  two  respectable 

merchants,  if  there  is  any  such  at  or  near  the  place  where  the 

ship  then  Is : 

He  shall  for  each  such  default  be  deemed  cmilty  of  a  misdemeanor; 

and  the  said  functionaries  shall  and  the  said  merchants  may  examine 

into  the  grounds  of  such  proposed  discharge,  or  into  the  allegation  of 

such  unfitness,  inability,  desertion,  or  disappearance  as  aforesaid,  in  a 

summary  way,  and  may  for  that  purpose,  if  they  think  fit  so  to  do, 

administer  oaths,  and  may  either  grant  or  refuse  such  sanction  or 

certificate  as  appears  to  them  to  be  just. 

CCVIII.  Upon  the  trial  of  any  information,  indictment,  or  other  Syl^irtA- 
proceeding  against  any  person  for  dischaiging  or  leaving  behind  any  ^^^^  Se  master, 
seaman  or  apprentice,  contrary  to  the  provisions  of  this  act,  it  shall  lie 
upon  such  person  either  to  produce  tne  sanction  or  certificate  hereby 
required,  or  to  prove  that  he  had  obtained  the  same  previously  to 
having  discharged  or  left  behind  such  seaman  or  apprentice,  or  that 
it  was  impracticable  for  him  to  obtain  such  sanction  or  certificate. 

CCIX.  Every  master  of  any  British  ship  who  leaves  any  seaman  or  ^H^  ^  ^  I*** 
apprentice  on  shore  at  any  place  abroad  in  or  out  of  her  Majesty's  kftbeUnd^*'* 
dominions,  under  a  certificate  of  his  unfitness  or  inability  to  proceed  grmmdorin- 
on  the  voyage,  shall  deliver  to  one  of  the  functionaries  aforesaid  or  (in  *^^^7* 
the  absence  of  such  functionaries)  to  the  merchants  by  whom  such 
certificate  is  signed,  or,  if  Uiere  -be  but  one  respectable  merchant 
resident  at  such  place,  to  him,  a  full  and  true  account  of  the  wagee 
due  to  such  seaman  or  apprentice,  such  account  when  delivered  to  a 
consular  officer  to  be  in  duplicate,  and  shall  pay  the  same  either  in 
money  or  by  a  bill  drawn  upon  the  owner ;  and  in  the  case  of  every 
bill  so  drawn,  such  functionary,  merchants  or  merchant  as  aforesaia, 
shall  by  endorsement  certify  thereon  that  the  same  is  drawn  for 
money  due  on  account  of  a  seaman's  wages,  and  shall  also  endorse  the 
amount  for  which  such  biU  is  drawn,  with  such  further  particulars  in 
respect  of  the  case  as  the  Board  of  Trade  reauires,  upon  the  agree- 
ment of  the  ship ;  and  every  such  master  as  aforesaid  who  refuses  or 
neglects  to  deliver  a  full  account  of  such  wages,  and  pav  the  amount 
thereof  in  money  or  by  bill,  as  herein-before  required,  shall  for  every 
such  offence  or  default  be  liable,  in  addition  to  the  payment  of  the 
wages,  to  a  penalty  not  exceeding  ten  pounds ;  and  evety  such  master 
who  delivers  a  false  account  of  sucn  wages  shall  for  every  such 
offence,  in  addition  to  the  payment  of  the  wages,  inciu:  a  penalty  not 
exceediuff  twenty  pounds. 

COX.  Every  such  payment  as  last  aforesaid,  whether  by  bill  or  in  Such  wages  to  be 
money,  shall,  if  made  in  any  British  possession,  be  made  to  the  d^*^the  sSi^^ 
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meo,  iubjoct  to    seaman  or  apprentice  himself,  and,  if  made  out  of  her  Majesty's  domi- 
^meot^ix'     nioos,  to  the  consular  officer,  who  shall,  if  satisfied  with  the  account, 
■ubsistence  and    endorse  on  one  of  the  duplicates  thereof  a  receipt  for  the  amount  paid 
paiMge  home,      ^j^  ^yi  delivered,  and  shaJl  return  the  same  to  the  master ;  and  the 
master  shall,  within  forty-eight  hours  alter  his  return  to  his  port  of 
destination  in  the  United  Kingdom,  deliver  the  same  to  the  shipping 
master  there ;  and  the  consular  otficer  shall  retain  the  other  duplicate 
6f  the  said  acco\mt,  and  shall,  if  the  seaman  or  apprentice  subse- 
quently obtains  employment  at  or  otherwise  quits  the  port,  deduct 
out  of  the  sum  received  by  him  as  aforesaid  any  expenses  which  have 
been  incurred  by  him  in  respect  of  the  subsistence  oi  the  seaman  or 
apprentice  under  the  provisions  herein  contained,  except  such  as  the 
master  or  owner  of  the  Ship  is  hereby  required  to  pav,  and  ^all  pay 
the  remainder  to  the  seaman  or  apprentice,  and  shall  also  deliver  to 
him  an  account  of  the  sums  so  received  and  expended  on  his  behalf; 
and  shall,  if  the  seaman  or  apprentice  dies  befoi^  hk  ship  quits  the 
port,  deal  with  the  same  in  the  manner  herein-after  specified  in  that 
behalf,  and  shall,  if  the  seaman  or  apprentice  is  sent  home  at  the 
public  expense  under  the  provisions  herein  contained;  account  for  the 
amount  received  to  the  Board  of  Trade ;  and  such  amoimt  shall,  after 
deducting  any  expenses  which  have  been  duly  incurred  in  respect  of 
such  seaman  or  apprentice,  except  such  as  the  master  or  owner  of  the 
ship  is  hereby  required  to  pay,  be  dealt  with  as  wages  to  which  he  ia 
entitled,  and  shall  be  paid  accordingly. 
DiitrcMca  sea-         CCXI.  The  govemors,  consular  officers,  and  other  officers  of  her 
Sh?  K?TS*^^*J«8ty  in  foreign  countries  shaU.  and  in  places  where  there  are  no 
and  sent  homo  at  such  govemors  or  officers,  any  two  resident  British  merchants  may 
thi^ubiic  ex-      provide  for  the  subsistence  of  all  seamen  ot  apprentices,  being  sul))ects 
^'^'  of  her  Majesty,  who  have  been  shipwrecked,  discharged,  or  left  behind 

at  any  place  abroad,  whether  from  any  ship  employed  in  the  merehant 
service  or  from  any  of  her  Majesty's  ships,  or  who  have  been  engaged 
by  any  person  acting  either  as  pnncipal  or  agent  to  serve  in  any  ship 
belonging  to  any  foreign  power  or  to  the  subject  of  any  foreign  state, 
and  who  are  in  distress  in  any  place  abroad,  until  such  time  as  they 
are  able  to  provide  them  with  a  passage  home,  and  for  that  purposs 
shall  cause  such  seamen  or  apprentiees  to  be  put  on  board  some  ship 
-  belonging  to  any  subject  of  ner  Majesty  bound  to  any  port  of  the 
United  Kingdom,  or  to  the  British  possession  to  which  tney  belong 
(as  the  case  requires),  which  is  in  want  c^f  men  to  make  up  its  com- 
plement, and  in  default  of  any  such  ship  shall  provide  them  with  a 
passage  home  as  soon  as  possible  in  some  ship  belonging. to  a  subject 
of  her  Majesty  so  bound  as  aforesaid,  and  shall  endorse  on  the  apee- 
ment  of  any  ship  on  board  of  which  any  seaman  or  apprentice  is  so 
taken  or  sent  the  name  of  every  person  so  sent  on  boara  thereof,  with 
such  particulars  concerning  the  case  as  the  Board  of  Trade  requires, 
and  shall  be  allowed  for  the  subsistence  of  any  such  seaman  or  appren 
tice  such  sum  per  dieni  as  the  Board  of  Irade  frt>m  time  to  time 
appoints;  and  the  amount  due  in  respect  of  such  allowance  shall  be 
paid  out  of  any  monies  applicable  to  the  relief  of  distressed  British 
seamen,  and  ^ranted  by  parliament  for  the  purpose,  on  the  production 
of  the  bills  of  the  disbursements,  with  the  proper  vouchers. 
*^'w»o^i|jWah  CCXII.  The  master  of  every  British  ship  so  bound  as  aforesaid 
to'takethem.  ^^^^  receive  and  afford  a  passage  and  subststenoe  to  all  seamen  or 
apprentices  whom  he  is  required  to  take  on  board  his  ship  under 
the  provisions  herein-hefore  contained,  not  exceeding  one  for  every 
fifty  tons  burden,  and  shall  during  the  passage  |m>vide  every  such 
seaman  or  apprentice  with  a  proper  oerth  or  deeping-place  effectually 
protected  against  sea  and  weather ;  and  on  the  production  of  a  cer- 
tificate signed  by  any  governor,  consular  officer,  pr  meroluuDts,  by 
whose  directions  any  such  seaman  or  apprentice  was  received  on 
board,  specifying  the  number  and  names  or  such  seamen  or  appren- 
tices, and  the  time  when  each  of  them  respectively  was  received  on 
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board*  and  on  a  deolaration  made  bV  sneh 'person  before  a  jiistiee,  and 
Tended  by  the  registrar  general  or  seamen,  staling  the  number  of 
days  during  which  each  seaman  or  aj^rentioe  recerred  subsistence  and 
l¥a8  provided  for  as  aforesaid  on  board  his  ship,  and  stating  also  the 
number  of  men  and  boys  forming  the  complement  of  his  crew,  andth# 
number  of  seamen  and  apprentices  employed  on  board  his  ship  during 
such  time,  and  every  variation  (if  any)  of  such  number,  suon  person 
shall  be  entitled  to  be  paid  out  of  the  said  monies  applicable  to  the 
relief  of  distressed  British  seamen,  in  respect  of  the  subssstenee'  and 
passage  of  every  seaman  or  apprentice  so  conveyed,  subsisted,  and 
provided  for  by  him  exceeding  the  number  (if  any)  wanted  to  make 
up  the  complement  of  his  crew,  such  sum  per  diem  as  the  Board  of 
Trade  from  time  to  time  appoints ;  and  if  any  person  having  charge  of 
any  such  ship  fiiils  or  refuses  to  receive  on  board  his  ship,  or  to  give 
a  passage  home,  or  subsistence  to,  or  to  provide  for  any  such  seaman 
or  apprentice  as  aforesaid,  contran^  to  the  provisions  of  this  act,  he 
shaU  incur  a  penalty  not  exceedmg  one  hundred  ponnds  for  eadi 
seaman  or  apprentice  with  respect  to  whom  he  makes  such  default  or 
refusal. 

COXiri.  If  any  seaman  or  apprentice  belong[ing  to  any  British  ship  ^^^^^J^ 
is  discharged  or  left  behind  at  any  place  out  of  the  United  Kingdom,  rAnced  for  the 
without  full  compliance  on  the  part  of  the  toaster  wit^  all  the  provi-  relief  of  •eamcn 
sions  in  that  behalf  in  this  act  contained,  and  becomes  distressea  and  *^  »**»"**'• 
is  relieved  under  the  provisions  of  this  act,  or  if  any  subject  of  her 
Majesty,  after  having  been  engaged  by  any  person  (whether  aoting  as 
principal  or  agent)  to  serve  in  any  ship  belonging  to  «ny  foreign 
power,  or  to  the  subject  of  any  foreign  power,  becomes  distressed 
and  is  relieved  as  aforesaid,  the  wages  (if  any)  due  to  such  seaman  or 
apprentice,  and  all  expanses  incurred  for  his  subsistence^  necessary 
clothing,  conveyance  home,  and  btrrial,  in  case  he  should  die  abroad 
before  reaching  home,  shall  be  a  charge  upon  the  ship,  whether  British 
or  foreign,  to  which  he  so  belon^d  as  aforesaid ;  and  the  Board  of 
Trade  may  in  the  name  of  her  Majesty  (besides  suine  for  any  penalties 
which  may  have  been  incurred)  sue  for  and  recover  the  said  wages  aaid 
expenses,  with  costs,  either  from  the  master  of  such  ship  as  aforesaid, 
or  from  the  person  who  is  owner  thereof  for  the  time  being,  or,  in  the 
case  of  such  engagement  as  aforesaid  for  service  in  a  foreign  ship,  from 
such  master  or  owner,  or  fkym  the  person  by  whom  Such  engagement 
was  SO  made  as  aforesaid ;  and  such  sums  shall  be  recoverable  either 
in  the  same  manner  as  other  debts  due  to  her  Mafesty,  or  in  the  same 
manner  and  by  the  same  fbrm  and  process  in  which  vtrages  «tue  to 
the  seaman  would  be  recoverable  by  him ;  and  in  €my  proceedings 
for  that  purpose  prodnctkm  of  the  aoeount  (if  any)  to  be  furnish^ 
as  faerdn-before  is  provided  in  such  cases,  together  with  proof  of 
payment  by  the  Board  of  Trade,  or  by  the  paymaeter^general, 
of  the  charges  incurred  on  account  of  any  such  seaman,  apprentice,  . 
or  other  person,  shall  be  sufficient  evidence  that  he  was  relteved, 
conveyed  home,  or  buried  (as  the  case  may  be)  at  her  Mejwtfs 
expense. 

Volunteeritig  into  the  Nav^.  roiuntemng 

CCXIV.  Any  seaman  may  leave  his  ship  for  the  purposoef  foi^    **'*'  ihsjiaty. 
with  entering  into  the  naval  service  of  her  Migesty,  and  such  leaving  Seamen  Miiowed 
his  ship  shaU  not  be  deemed  a  desertion  th^frem,  and  shall  not  render  ^/^  j^  ^^^  to 
him  liable  to  any  punishment  or  forfeiture'whatever;  and  all  stipula-  enter  the  nary, 
dons  introduced  into  any  agreement  whereby  any  seaman  is  declared 
to  incur  any  forfeiture  or  be  exposed  to  any  lose  in  case  he  enters  into 
her  fifiyesty's  naval  service  shidl  be  void,  and  every  master  or  owner 
who  causes  any  such  stipulation  to  be  so  introduoed  shall  incur  a 
penalty  not  exceeding  twenty  pounds. 

CCa V.  Whenever  any  seaman,  without  having  previously  committed  c'^thw  to  be  de- 
any  act  amounting  to  uid  treated  by  the  master  as  desertion,  leaves  "^^'^  *^  ^^^' 
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to^cSieoiS^**  his  ship  In  order  to  enter  into  the  nayal  servioe  of  her  MajeeCly  and 
ofAcJ  on  acooant  ^^  reoeived  into  such  service,  the  master  shall  deliver  to  him  his 
of  the  Mamea.  clothes  and  effects  on  hoard  such  ship,  and  shall  pay  the  propor- 
tionate amount  of  his  wages  down  to  the  time  of  such  entry,  suhject 
to  all  just  deductions,  as  follows ;  (that  is  to  say,)  the  master  of  the 
said  ship  shall  pay  the  same  to  the  officer  authorized  to  receive  such 
seaman  into  her  Mtgesty's  service,  either  in  money  or  hy  bill  drawn 
upon  the  owner  and  payable  at  sight  to  the  order  of  the  acoountan^ 
ffeneral  of  the  navy ;  and  the  receipt  of  such  officer  shall  be  a  discharge 
for  the  money  or  bill  so  given ;  and  such  bill  shall  be  exempt  firom 
stamp  duty;  and  if  such  wages  are  paid  in  money,  such  money  shall 
be  credited  in  the  muster  book  of  the  ship  to  the  account  of  the  said 
seaman ;  and  if  such  wages  are  paid  by  bill,  such  bill  shall  be  noted 
in  the  said  muster  book  and  shall  be  sent  to  the  said  accountant- 
general,  who  shall  present  the  same  or  cause  the  same  to  be  presented 
lor  payment,  and  shall  credit  the  produce  thereof  to  the  account  of 
the  said  seaman ;  and  such  money  or  produce  (as  the  case  may  be) 
shall  not  be  paid  to  the  said  seaman  untu  the  time  at  which  he  would 
have  been  entitled  to  receive  the  same  if  he  had  remained  in  the 
service  of  the  ship  which  he  had  so  quitted  as  aforesaid ;  and  if  any 
such  bill  is  not  duly  paid  when  presented,  the  said  accountant-general 
or  the  seaman  on  whose  behalf  the  same  is  given  may  sue  thereon  or 
may  recover  the  wages  due  by  all  or  any  of  the  means  by  which  wages 
due  to  merchant  seamen  are  recoverable ;  and  if  upon  any  seaman 
leaving  his  ship  in  the  manner  and  for  the  purpose  aforesaid,  the 
master  fails  to  deliver  his  clothes  and  effects  or  to  pay  his  wages  as 
herein-before  required,  he  shall,  in  addition  to  his  liability  to  pay  and 
deliver  the  same,  incur  a  penalty  not  exceeding  twenty  pounds ;  pro- 
vided that  no  officer  who  receives  any  such  bul  as  aforesaid  shall  be 
subject  to  any  liability  in  respect  thereof,  except  for  the  safe  custody 
thereof  until  sent  to  the  said  accountant-general  as  aforesaid. 
Repayment  to  GGXVI.  If  upou  any  seaman  leaving  his  ship  for  the  pmpose  of 

SS"  *d  *i[""**  entering  the  naval  service  of  her  Majesty,  the  o?a)er  or  master  of  such 
Inly  Mfned.        ^^P  shows  to  the  satisfaction  of  the  Admiralty  that  he  has  paid  or 
properly  rendered  himself  liable  to  pay  an  advance  of  wages  to  or  on 
account  of  such  seaman,  and  that  such  seaman  has  not  at  the  time  of 
quitting  his  ship  duly  earned  such  advance  by  service  therein,  and,  in 
tne  case  of  such  liability  as  aforesaid,  if  such  owner  ordnaster  actually 
satisfies  the  same,  it  shall  be  lawful  for  the  Admiralty  to  pay  to  such 
owner  or  master  so  much  of  such  advance  as  has  not  been  aiily  earned, 
and  to  deduct  the  sum  so  paid  from  the  wages  of  the  seaman  earned 
or  to  be  earned  in  the  naval  service  of  her  Majesty. 
Knew  seamen         GGXYII.  If,  in  coDsequenoe  of  any  seaman  so.  leaving  his  ship 
•teaJSrSe         without  the  consent  of  the  master  or  owner  thereof,  it  becomes 
original  teamen,   necessaiy  for  the  safety  and  proper  navigation  of  the  said  ship  to 
**»•  "^"^  °**^-    ^'^^^S?®  *  substitute  or  substitutes,  and  if  the  wages  or  other  lemune- 
mM?ofan7extra  ration  paid  to  such  mibstitnte  or  substitutes  for  subsequent  service 
ei^nae  he  haa     exceed  the  wagos  or  remuneration  which  would  have  been  payable  io 
been  pot  to.        ^^^  ^^  seaman  imder  his  agreement  for  similar  service,  the  master  or 
owner  of  the  said  ship  may  apply  to  the  registrar  of  the  High  Court  of 
Admiralty  in  England  for  a  certificate  authorizing  the  repayment  of 
such  excess ;  and  such  application  shall  be  in  such  form,  and  shall  be 
accompanied  by  such  documents,  and  by  such  statements,  whether  on 
oath  or  otherwise,  as  the  judge  of  the  said  Court  from  time  to  time 
directs. 
ApnUcaiion  iiow        CCXYIII.  The  said  registrar  shall,  upon  receiving  any  such  ap- 
tobedecidedon.  plication  as  aforesaid,  give  notice  thereof  in  writing,  and  of  the  sum 
rqm^rat  how  to  claimed,  to  the  secretary  to  the  Admiralty,  and  shall  proceed  to 
be  ascertained      examine  the  said  application,  and  may  call  upon  the  registrar  general 
of  seamen  to  produce  any  papers  in  his  possession  relating  thereto,  and 
may  call  for  further  evidence^  and  if  the  whole  of  the  claim  appears 
to  him  to  be  just,  he  shall  give  a  certificate  accordingly;  but  if  he  con* 
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siders  that  such  claim  or  any  part  thereof  is  not  Just,  he  shall  give 
notice  of  such  his  opinion  in  writing  under  his  hand  to  the  person 
making  the  said  application  or  his  attorney  or  agent ;  and  if  within 
sixteen  days  from  the  giving  of  such  notice  such  person  does  not  leave 
or  cause  to  he  left  at  the  office  of  the  registrar  of  the  said  Court  a 
written  notice  demanding  that  the  said  application  shall  he  referred  to 
the  judge  of  the  said  Court,  then  the  saia  registrar  shall  finally  decide 
thereon,  and  certify  accord[ingly ;  hut  if  such  notice  is  left  as  afore- 
said, then  the  said  application  shall  stand  referred  to  the  said  jud^e 
in  his  chamhers,  ana  his  decision  thereon  shall  he  final,  and  the  said 
registrar  shall  certify  the  same  accordingly;  and  the  said  registrar 
and  judge  respectively  shall  in  every  proceeding  under  this  act  have 
fun  power  to  administer  oaths,  and  to  exercise  all  the  ordinary  powers 
of  the  Coiut,  as  in  any  other  proceeding  within  its  jurisdiction ;  and 
the  said  registrar  or  judge  (as  the  case  may  he)  may,  if  he  thinks  fit, 
allow  for  the  costs  of  any  proceeding  under  this  act  any  sum  not  ex- 
ceeding five  pounds  for  each  seaman  so  quitting  his  ship  as  aforesaid; 
and  such  sum  shall  he  added  to  the  sum  allowed,  and  shall  he  certified 
hy  the  said  registrar  accordingly. 

CCXIX.  Every  certificate  so  given  shall  he  sent  hy  post  or  other-  Awrantunt- 
wise  to  the  person  making  the  application,  his  attomev  or  agent,  and  SmTwhSi*Mfcr- 
a  copy  thereof  shall  he  sent  to  tne  accountant-general  of  the  navy ;  tained. 
and  such  accountant-general  shall  upon  deliveiy  to  him  of  the  said 
original  certificate,  together  with  a  receipt  in  writing  purporting  to  he 
a  receipt  firom  the  master  or  owner  making  the  application,  pay  to  the 
person  delivering  the  same  out  of  the  monies  applicahle  to  the  naval 
service  of  her  Majesty,  and  granted  hy  parliament  for  the  purpose,  the 
amount  mentioned  in  such  certificate ;  and  such  certificate  and  receipt 
shall   ahsolutelv  discharge    the   said    accountant-general    and  her 
Me^jesty  from  all  liability  in  respect  of  the  monies  so  paid  or  of  the 
said  application. 

CCxX.  Every  person  who,  in  making  or  supporting  any  such  appli-  Penalty  for 
calion  as  aforesaid  to  the  registrar  of  the  High  Court  of  Admiralty,  JjSSwiitaiioMiii 
forges,  assists  in  forging,  or  procures  to  he  forged,  or  fraudulently  support  of  cnch 
alters,  assists  in  fraudulently  altering,  or  procures  to  be  fraudulently  •S"«»*><»>«- 
altered,  any  document,  and  every  person  who  in  making  or  supporting 
any  such  application  presents  or  makes  use  of  any  such  forp^ed  or  altered 
document,  or  who  in  making  or  supporting  any  such  apphcatiou  makes 
or  gives,  or  assists  in  making  or  giving,  or  propures  to  be  made  or 

?:iv6n,  anv  false  evidence  or  representation,  knowing  the  same  to  be 
i&lse,  shall  be  deemed  guilty  of  a  misdemeanor. 

Provisianit  HsdUh,  and  Aeeommodation.  Trc&idom, 

H9aUk,tmd 

CCXXI.  Any  three  or  more  of  the  crew  of  any  British  ship  may  Ace^mmodtuiim. 
complain  to  any  officer  in  command  of  any  of  her  Miyesty's  ships,  ^^^^ 
or  any  British  consular  officer,  or  any  shippmg  master,  or  any  vitioBi  and  witer 
chief  officer   of  customs,    that   the   provisions   or    water  for  theo»^«»™P^* 
use  of  the  crew  are  at  any  time  of  had  quality,  unfit  for  use,  or  ^  ^' 
deficient  in  quantity ;  and  such  officer  may  thereupon  examine  the 
said  provisions  or  water,  or  cause  them  to  be  examined ;  and  if  on 
examination  such  provisions  or  water   are   foimd  to   be  of  bad 
quality  and  unfit  for  use,  or  to  be  deficient  in  quantity,  the  person 
making  such  examination  shall  signify  the  same  in  writing  to  the 
master  of  the  ship ;  and  if  such  master  does  not  thereupon  provide 
other  proper  provisions  or  water  in  lieu  of  any  so  signified  to  be 
of  a  bad  quaJity  and  unfit  for  use,  or  does  not  procure  the  re- 
quisite quantity  of  any  so  signified  to  b&  insufficient  in  quantity,  or 
uses  any  provisions  or  water  which  had  been  so  signified  as  aforesaid 
to  be  of  a  bad  quality  and  unfit  for  use,  he  shaU   in  every  such 
case  incur    a   penalty  not  exceeding    twenty  pounds;    and  upon 
every  such  examination  as  aforesaid  the  officers  making  or  directing 
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tha  rame,  ahall  enter  a  Btatemeot  of  the  rwull  of  the  exuDtnation  in 
the  official  log,  and  shall  send  a  report  thereof  to  the  Board  of  Trade, 
and  Buoh  report,  if  produoed  out  of  the  ouetodj  of  such  board,  or  its 
officers,  shall  be  reoeived  m  evidence  in  anj  teg^  proceeding. 
Forfciinn  tar  CCXXU.  If  the  offioer  to  whom  an;  each  oomplaint  as  last  h/ois- 

S'.iot'"  ™^       ™^  ^  ™^^  otatLfies  in  Bnoh  Btatetnent  ae  aforesaid  that  there  was 
no  reasonable  ground  for  such  complaint,  each  of  the  parties  so  com- 
pl*ining  ahall  be  liable  la  forfeit  to  the  owner  out  of  his  wages  a  sum 
not  exceeding  one  week's  wages. 
ALuwumior  OOXXlf  I.  In  the  following  cases,  (that  is  to  sAy,) 

ihort  or  bid  )>i»-      (i.j  If  during  a  voyage  the  allowance  of  any  of  the  proTisions 
""***■  whid)  any  seaman  has  by  his  agreement  stipulated  for  is 

reduced  (except  in  accordance  with  any  regulations  for  reduc- 
tion by  way  of  punishment  contained  in  tne  agreement,  and 
also  except  lor  an^  time  during  which  siich  seaman  wilfully 
and  without  sufBcient  cause  reuses  or  neglects  to  perform  his 
duty,  or  is  lawfully  under  ooufinement  for  misoonduot  either 
on  board  or  on  shore) : 
(2.)  If  it  is  shown  that  any  of  such  provisions  are  or  have  during 
the  voyage  been  had  in  quality  and  unfit  for  use: 
The  seaman  shall  receive  by  way  of  compensatioit  for  such  reduction 
or  bad  quality,  aocording  to  the  time  of  ils  continuance,  the  following 
sums,  to  he  paid  to  hun  in  addition  to  and  to  be  recoverable  as 
wages;  (that  IB  to  say,) 

(I.)  If  his  allowanoe  ia  reduced  by  any  quantity, not  exceeding 
one-third  of  the  quantity  i^cified  in  the  agreement,  a  sum  not 
exceeding  fourpence  a  day ; 
(3 )  If  his  aUowance  is  reduocd-  by  more  than  one-third  of  such 

quantity,  sightpenoe  a  day : 
(^,)  In  respect  of  such  bad  quoUty  aa  afoiea^d,  a  sum  not  exceed- 
ing one  shilling  a  day ; 
But  if  it  is  shown  to  the  satisfaction  of  the  Conrt  before  which  the 
cose  is  tried,  that  any  provisions  the  allowanoe  of  which-  has  been 
reduced  could  not  be  procured  or  supplied  in  proper  quantities,  and 
that  proper  and  equivalent  substitutes  wece  supplied  in  lieu  thereof, 
the  dourt  shall  take  such  circumstances  into  oonsideration,  and  sli&l) 
modify  or  reftiBe  compensation  as  the  justice  of  the  case  may  require. 
HAiicJnn  iim*        COXXIV.  The  following  rules  shall  be  observed  with  respect  to 
miS^i^rWw  medicines,  medical  stores,  and  anti-soorbutios;  (that  is  to  say,) 
tolm  pranded    '  ■    (I.)  The  Board  of  Trade  shall  from  time  to  time  issue  and  cause  to 
indkept  mbowd  (^  published  a  scale  of  medicines  and  medioal  stores  suiuble 

to  accidents  and  diseases  arising  on  sea  voyages : 
(a.)  The  owner  of  every  ship  navigating  between  the  United 
Kingdom  and  any  place  out  of  the  same  shall  provide  and 
eauM  to-be  eonstantiy  kept  on  board  euoh  ship  a  supply  of 
eueh  mediaioes  and  medioal  Mores  in  accordance  with  ine  said 

(n.)  The  master  or  owner  of  every  foreign-going  ship  (except  those 

bound  to  European  porta  or  to  ports  in  the  Mediterrvtean 

Sea,,  «Qd  also  except  such  ships  or  olaases  of  ships  boimd  to 

ports  <»t  the  eastern  coast  of  Am 

degree  of  north  latitude  and  to 

Alianlie  Ocean  north  of  the  etaai 

may  from  time  to  time  exempt 

also  provide  and  eause  to  be  kep 

dent  quantity  of  lime  or  lemon  j 

Bowd  of  Trade  auxictions  .as  sd 

juiae,  and  also  of  augar  and  vineg 
(4.)  The  master  of  every  such  sl^p  as 

the  lime  tv  lemon  juice  or  other  « 

Biwar  and  vinegar  to  the  orew,  w 

sail  pvDrieion*  for  ten  days,  and 
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eonsumption  ooi^naes,  the  lime  or  lemon  juice  and  sugar 
daily  at  the  rate  of  half  an  ounoe  each  per  day,  and  the  vinegar 
weekly  at  the  rate  of  half  a  pint  per  week,  to  each  member  of 
tiie  crew: 
And  if  in  any  sdch  ship  as' aforesaid  such  tnedieines,  medical  stores, 
liijie  or  lemon  juice  or  other  articles,  sugar  and  vinegar,  as  are  herein- 
before required,  are  not  provided  and  kept  on  board  as  herein-before 
required,  the  master  or  owner  shall  incur  a  penalty  not  exceeding 
twenty  pounds;  and  if  the  mastw  of  any  such  ship  as  aforesaid 
neglects  to  serve  out  the  lime  or  lemon  juice  or  other  articles,  sugar, 
or  vinegar,  in  the  ease  and  manner  her^n-before  directed,  he  shall  for 
each  such  offence  incur  a  penalty  not  exceeding  five  pounds ;  and  if 
any  master  is  convicted  in  either  of  the  last-mentioned  penalties,  and 
it  appears  that  the  offence  is  owing  to  the  act  or  default  of  the  owner, 
such  master  may  recover  the  amount  of  such  penalty  and  the  costs 
incurred  by  him  from  the  owner. 

CCXXV.  Every  master  rfiall  keep  on  board  proper  weights  and  Jfe'S^^J^*^ 
measures  for  the  pun)oee  of  determining  the  quantities  of  the  several  nieMoreson 
provisions  and  articles  served  out,  and  shall  allow  the  same  to  be  ix»^ 
used  at  the  time  of  serving  out  such  provisions  and  ar^des  in  the 
presence  of  a  witness,  whenever  any  dispute  arises  about  such  quan- 
tities, and  in  default  shall  for  every  offence  incur  a  penalty  not  ex- 
ceeding ten  pounds. 

CCXXVl.  Any  local  marine  boMrd  may,  upon  being  re(^uired  by  Board  ©J  Trade 
the  Board  of  Trade  so  to  do,  appoint  and  remove  a  medical  mspector  JUfy  JJJoiSTin- 
of  ships  for  the  port,  and  may  Ex  his  remuneration,  such  rcmunera-  ipecton  ofmc 
tion  to  be  subject  to  the  control  of  the  Board  of  Trade  j  and  at  ports  to^iJJ*ii,*JriJjJi 
where  there  are  no  local  marine  boards  the  Board  of  Trade  may  are  properly  pro^ 
appoint  and  remove  such  inspectors,  and  fix  their  remuneration ;  and  vided. 
it  shall  be  tiie  duty  of  such  inspectors  to  inspect  the  medicines,  medical 
stores,  Hme  or  lemon  juice,  or  other  articles,  su^ar  and  vinegar, 
required  to  be  kept  on  board  any  such  ships  as  aforesaid ;  and  such 
inspection,  if  made  at  places  where  there  are  local  marine  boards, 
shall  be  made  under  their  direction,  and  also  in  any  special  cases  un- 
der the  direction  of  the  Board  of  Trade;  and  if  made  at  places  where 
there  are  no  local  marine  boards,  shall  be  made  under  the  direction  of 
the  Board  of  Trade ;  and  such  medical  inspectors  shall  for  the  pur- 
poses of  such  inspection  have  the  same  powers  as  the  inspectors 
appointed  by  the  Board  of  Trade  under  the  first  part  of  this  act ;  but 
every  such  inspector,  if  required  by  timely  notice  in  writing  from  the 
master,  owner,  or  consignee,  shall  make  his  inspection  throe  days  at 
least  before  the  ship  proceeds  to  sea,  and  if  the  result  of  the  inspec- 
tion is  satisfactory  shall  not  again  make  inqpecti(m  before  the  com- 
mencement of  the  voyaffe,  unless  he  has  reason  to  suspect  that  some 
of  the  articles  inspected  nave  been  subsequently  removed,  injured,  or 
destroyed ;  and  whenever  anj  such  medicid  inspector  is  of  opinion 
that  in  any  ship  hereby  requured  to  carry  such  articles  as  aforesaid 
the  same  or  any  of  them  are  deficient  in  quantity  or  quality,  or  are 
placed  in  improper  vessels,  he  shall  signify  the  same  in  writing  to 
the  chief  officer  of  customs  of  the  port  where  such  ship  is  lying, 
and  also  to  the  master,  owner,  or  consignee  thereof,  and  thereupon 
the  master  of  such  ship,  before  proceeding  to  sea,  shall  produce  to 
such  chief  officer  of  customs  a  certificate  under  tiie  hand  of  such 
medical  inspector  or  of  some  other  medical  inspector,  to  the  effect 
that  such  deficiency  has  been  supplied  or  remedied,  or  that  such  im- 
proper vessels  have  been  replaced  by  proper  vessels,  as  the  case  may 
require ;  and  such  chief  officer  of  customs  shall  not  grant  a  clearance 
for  such  ship  without  the  production  of  such  certificate,  and  if  such 
"Ship  attempts  to  go  to  sea  without  a  clearance,  may  detain  her  until 
suon  certificate  is  produced ;  and  if  such  ship  proceeds  to  sea  without 
the  production  of  such  certificate,  the  owner,  master,  or  consignee 
thereof  shall  incur  a  penalty  not  exceeding  twenty  pounds. 
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PonaHy  forieUiog 
bttd  drags  for 
•kipc. 


Expente  of 
meoical  attend- 
anoe  and  subsiit- 
cnce  in  case  of 
illness,  and  of 
burial  in  case  of 
death,  bow  to  be 
defkrayed. 


Expenses,  if  paid 
by  consol,  to  do 
reoovorable  from 


owner. 


Certain  ships  to 
carry  medical 
practitioners. 


OCXXYII.  Any  person  who  eeUs  or  supplies  finy  medicines, 
medical  stores,  lime  or  lemon  juioe,  of  bod  quality,  for  the  use  of  any 
ship,  shall  for  each  such  offence  incur  a  penalty  notexoeeding  twenty 
pounds. 

GGXXVIII.  The  following  rules  shall  be  observed  with  respect  to 
expenses  attendant  on  illness  and  death ;  (that  is  to  say,) 
(1.)  If  the  master  or  any  seaman  or  apprentice  receives  any  hurt 
or  injury  in  the  service  of  the  ship  to  which  he  belongs,  the 
expense  of  providing  the  necessary  sumcal  and   medical 
advice,  with  attendance  and  medicines,  and  of  his  subsistence 
until  he  is  cured,  or  dies,  or  is  broustht  back  to  some  nort  in 
the  United  Kindom,  if  shipped  in  we  United  Kingoom,  or 
if  shipped  in  some  British  possession  to  some  port  in  such 
possession,  and  of  his  conveyance  to  such  port,  and  the  ex- 
pense (if  any^  of  his  burial,  shall  be  defrayed  by  the  owner  of 
such  ship,  without  any  deduction  on  that  account  from  the 
wages  of  such  master,  seaman,  or  apprentice : 
(2.)  If  the  master  or  any  seaman  or  apprentice  is  on  account  of 
any  illness  temporarily  removed  from  his  ship  for  the  purpoee 
of  preventing  mfection,  or  otherwise  for  the  convemence  of 
the  ship,  and  subsequently  returns  to  his  duty,  the  expense 
of  such  removal,  and  of  providing  the  necessary  advice  with 
attendance  and  medicines,  and  of  bis  subsistence  whilst  away 
from  the  ship,  shall  be  defrayed  in  like  manner : 
(3.)  The  expense  of  all  medicines  and  surgical  or  medical  advice 
and  attendance  given  to  any  master,  seaman  or  apprentice 
whilst  on  l)oard  ms  ship  shall  be  defrayed  in  like  manner : 
(4.)  In  all  other  cases  any  reasonable  expenses  duly  incurred  by 
the  owner  for  any  seaman  in  req)ect  of  illness,  and  also  any 
reasonable  expenses  duly  incurred  by  the  owner  in  respect  of 
the  burial  of  any  seaman  or  apprentice  who  dies  whilst  on 
service,  shall,  if  duly  proved,  be  deducted  from  the  wages  of 
such  seaman  or  apprentice. 
GOXXIX.  If  any  such  expenses  in  respect  of  the  illness,  injury,  or 
hurt  of  any  seaman  or  apprentice,  as  are  to  be  borne  by  the  owner, 
are  paid  by  any  consular  officer  or  other  person  on  l)ehalf  of  her 
Miyesty,  or  if  any  other  expenses  in  respect  of  the  illness,  injury,  or 
hurt  of  any  seaman  or  apprentice  whose  wages  are  not  accounted  for 
to  such  officer  under  the  provisions  herein-before  contained  in  that 
behalf  are  so  paid,  such  expenses  shall  be  repaid  to  such  officer  or 
other  person  oy  the  master  of  the  ship,  and  if  not  so  repaid,  the 
amount  thereof,  with  costs,  shall  be  a  charge  upon  the  ship,  and  be 
recoverable  frx>m  the  said  master  or  from  me  owner  of  the  ship  for 
the  time  being  as  a  debt  due  to  her  Majesty,  and  shall  be  recoverable 
either  by  ordmary  process  of  law  or  in  the  manner  in  which  seamen 
are  hereby  enabled  to  recover  wages ;  and  in  any  proceeding  for  the 
recovery  Uiereof  the  production  of  a  certificate  oi  the  facts,  signed 
by  sucn  officer  or  other  person,  together  with  such  vouchers  (if. 
any)  as  the  case  requires,  shall  be  sufficient  proof  that  the  said 
expenses  were  duly  paid  by  such  consular  officer  or  other  person 
as  aforesaid. 

CCXXX.  Every  foreign-going  ship  having  one  Inmdred  persons 
or  upwards  on  board,  shall  carry  on  board  as  part  of  her  complement 
some  person  duly  authorized  by  law  to  practise  as  physician,  sur- 
geon, or  apothecary ;  and  in  default  the  owner  shall  for  every  voyage 
of  any  such  ship  made  without  such  medical  practitioner  incur  a 
penalty  not  exceeding  one  hundred  pounds :  Provided  that  nothing 
herein  contained  shall  in  anywise  anect  any  provision  contained  in 
the  **  Passengers'  Act,  1852,"  concerning  the  carriage  of  medical  prac- 
titioners  by  the  class  of  ships  therein  named  passenger  ships,  nor 
shall  any  such  passenger  ship,  if  not  tliereby  required  to  carry  a 
medical  practitioner,  be  liereby  required  to  do  so 
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GOXXXI.  The  following  rolee  shall  be  obBarred  with  respect  to  piam  appniMi. 
accommodation  on  board ;  (that  is  to  say,)  tokLJinSSui 

(1.)  Every  place  in  any  ship  occupied  by  seamen  or  apprentices,  tpMeforeacii 
and  appropriated  to  their  use,  shall  have  for  every  such  seaman  JJJJiri^J^*** 
or  apprentice,  if  they  sleep  in  hammocks,  a  space  of  not  less  StraSeS  md 
than  nine  superficial  feet,  and  if  they  do  not  deep  in  ham-  ^^^  €i«*r- 
mocks,  a  space  of  not  Ices  l^an  twelve  superficial  feet,  measured 
on  the  deck  or  floor  of  such  place : 
(2.)  Every  such  place  shall  either  be  six  feet  in  height  firom  deck 
to  deck,  or  shall  have  for  every  seaman  and  apprentice,  if  they 
sleep  in  hammocks,  a  space  of  not  lees  than  fifty-four  cubic 
feet,  and  if  they  do  not  sleep  in  hammocks,  a  space  of  not  less 
than  seventy-two  cubic  feet : 
(S.)  Ever^  such  place  shall  be  kept  free  from  stores  or  goods  of 
any  land,  not  being  the  personal  property  of  the  crew  in  use 
during  the  voyage : 
(4.)  Every  such  place  shall  be  properly  caulked,  and  in  all  other 
respects  securely  and  properly  constructed  and   well   ven- 
tilated: 
And  if  any  such  place  in  any  ship  is  not  in  the  whole  sufficiently  large 
to  give  such  space  for  each  seaman  and  apprentice  as  herein-before 
required,  or  is  not  properly  caulked  and  in  all  other  respects  securely 
and  properly  constructed  and  well  ventilated,  the  owner  shall  for 
every  such  faQare  to  comply  with  the  provisions  of  this  section  incur 
a  penal^  not  exceeding  twenty  pounds ;  and  if  any  such  q>ace  as 
aforesaid  is  not  kept  free  from  goods  and  stores  as  aforesaid,  the 
master  shall  for  every  such  feilure  to  comply  with  the  provisions  of 
this  section  incur  a  penalty  not  exceeding  ten  pounds. 

Power  of  making  Complaint.  Tenon  ofmMng 

Compiaini. 

COXXXII.  If  any  seaman  or  apprentice  whilst  on  board  any  ship         — 
states  to  the  master  that  he  desires  to  make  oompUint  to  a  justice  of  ^J^^  ^  ^ 
the  peace,  or  consular  officer,  or  naval  officer  in  command  of  mj  of  asUore  to  omke 
her  Miyestv's  ships,  against  the  master  or  any  of  the  crew,  the  said  oorapwrn  to  a 
master  shall,  if  the  ship  is  then  at  a  place  ipdiere  there  is  a  justice  or  ^^  ^' 
any  such  officer  as  aforesaid,  so  soon  as  the  service  of  the  ship  will 

Sermit,  and  if  the  ship  is  not  then  at  such  a  place,  so  soon  after  her 
rst  arrival  at  such  a  place  as  the  service  of  the  ship  will  permit, 
allow  such  seaman  or  apprentice  to  go  ashore,  or  send  nim  ashore  in 
pKHMsr  custody,  so  that  he  may  be  enabled^to  make  such  complaint, 
ana  shall,  in  defeult,  incur  a  penalty  not  exceeding  ten  pounds. 

Proteodon  of  Seamen  from  Impoiition,  ProtteHtm  o^ 

OGXXXIII.  No  wages  due  or  accruing  to  any  seaman  or  appren-      imponU^ 
tice  shall  be  subject  to  attachment  or  arrestment  from  any  Court ;  and  8^^^*;;^^,,, 
every  payment  of  wages  to  a  seaman  or  apprentice  shall  be  valid  in  ^^  J^to^ 
law,  notwithstanding  any  previous  sale  or  assignment  of  such  wages,  invalid. 
or  of  any  attachment,  incumbrance,  or  arrestment  thereon ;  and  no 
assignment  or  sale  of  such  wages  or  of  salvage  made  prior  to  the 
accruing  thereof  shall  bind  the  party  making  the  same;  and  no  power 
of  attorney  or  au^ority  for  the  receipt  of  any  such  wages  or  salvage 
shall  be  irrevocable. 

GCXXXrV.  No  debt  exceeding  in  amount  five  shillings,  incurred  Nodebtezeeedinir 
by  any  seaman  after  he  has  engaged  to  serve,  shall  be  recoverable  ^'J?J^j5Jj 
until  the  service  agreed  for  is  concluded. 

CCXXXV.  If  any  person  demands  or  receives  firom  any  seaman  Penalty  for  orer- 
or  apprentice  to  the  sea  service  payment  in  respect  of  his  board  or  ^^^^  ^^" 
lodging  in  the  house  of  such  penson  for  a  longer  period  than  such  keeper*. 
seaman  or  apprentice  has  actually  resided  or  boardea  therein,  he  shall 
incur  a  penalty  not  exceeding  ten  ponnds. 

*  O 
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peimHy  fordo-         OGXXXVI.  If  anj  person  reoeiveB  or  takes  into  blB  poaooorion  or 
^uutog  sMmrn'a  ^^^^r  jjjg  control  any  monies,  documents,  or  e£feots  of  any  seaman  or 
apprentice  to  the  sea  service,  and  does  not  retmn  the  same,   or 
pay  the  value  thereof,  when  lequtred  hy  such  seaman  or  opprentioe, 
subject  to  such  deduction  as  may  be  justly  due  to  him  nmn  snefa 
seaman  or  apprentice  in  respect  of  board  or  lodging  or  otherwise,  or 
absconds  therewith,  he  shall  mcur  a  penalty  not  exoeeding  ten  pounds ; 
and  any  two  justices  may,  besides  inflicting  such  penalty,  by  sommaiy 
order  direct  the  amoimt  or  value  of  such  monies,  aocuments,  or  eSbotA, 
subject  to  such  deduction  as  aforesaid,  to  be  forthwith  paid  lo  such 
seaman  or  apprentice. 
Penom  not  to  go     GOXXXVII.  Erery  person  who,  not  beinff  in  her  MiQeety's  ser- 
S!e  toi[f  ^vai    ^^»  *^^  ^^^  being  duly  authorized  by  law  for  the  purpose,  goes  on 
of  ship  without     board  any  ship  about  to  arrive  at  the  place  of  her  destination,  before 
permissioiL         her  actual  arrival  in  dock  or  at  the  place  of  her  dis^arge,  without  the 
permission  of  the  master,  shall  for  every  such  offbnoe  incur  a  penalty 
not  exceeding  twenty  pounds ;  and  the  master  or  pereon  in  charge  m 
such  ship  may  take  any  such  person  so  going  on  board  as  afor^aid 
into  custody,  and  deliver  him  up  forthwith  to  any  constaUe  or  peace 
officer,  to  be  by  him  taken  before  a  justice  or  iustioes,  or  the  sheriff  of 
the  county  in  Scotland,  and  to  be  dealt  witk  aoc<»ding  to  the  pro- 
visions of  this  act. 
Peiuity  fcjr  ioU-       CCXXXVIII.  If,  within  twen^-four  hours  after  the  arrival  of  any 

tag^famkeepen.  ^P  ^  ^^J  P?^  ^  ^^®  United  Kingdom,  any  person  then  being  on 
board  such  stop  solicits  any  seaman  to  become  a  lodger  at  the  house 
of  any  persoa  letting  lodgings  for  hire,  or  takes  out  c?  such  ship  any 
effects  of  any  seaman,  except  under  his  personal  direction  ana  with 
the  permission  of  the  master,  he  shall  for  every  such  ofilanoe  incur  a 
penalty  not  exceeding  five  pounds. 

DUdpBut.  DiidpUne. 

Miuondnct  OOXXXIX.  Any  master  of  or  any  seaman  or  apprentice  belongmg 

andtngeriiiKship  to  any  British  ship,  who  by  wilful  breach  of  du^,  or  by  neglect  m 
rJiMtomeuior.    ^^^'  ^'  ^^  reason  of  drunkenness,  does  any  act  tending  to  U«  imme- 
diate loss,  destruction,  or  serious  damage  of  such  ship,  or  tending 
immediately  to  endanger  the  life  or  limb  of  any  person  belonging  to 
or  on  board  of  such  smp,  or  who  by  wilful  breach  of  duty,  or  by  neg- 
lect of  duty,  or  by  reason  of  drunkenness,  refoees  or  omite  to  do  any 
lawful  act  proper  and  requisite  to  be  done  by  him  for  preserving  such 
ship  from  immediate  loss,  destruction,  or  serious  damage,  or  for  pre- 
serving any  person  belonging  to  or  on  board  of  such  ship  from  imme- 
diate danger  to  life  or  limb,  shall  for  every  such  offence  be  deemed 
guil^  of  a  misdemeanor. 
Power  of  Admi-        OGXL.  Any  Court  having  Admiralty  jurisdiction  in  any  of  her 
imSmiMiiittf      Mi^jesty's  dominions  may,  upon  application  by  the  owner  of  any  ship 
bein^  within  the  jurisdiction  of  such  CJourt,  or  by  the  part-owner  or 
consignee,  or  by  the  agent  of  the  owner,  or  by  any  certificated  mate, 
or  by  one-third  or  more  of  the  crew  of  such  snip,  and  upon  proof  on 
oath  to  the  satisfaction  of  such  Ck>urt  that  the  r^noval  of  the  master 
of  such  ship  is  necessary,  remove  him  accordingly;  and  may  alto,  with 
the  consent  of  the  owner  or  his  agent,  or  the  consignee  dT  the  ship,  or 
if  there  is  no  owner  or  agent  of  the  owner  or  consignee  oC  the  ship 
within  the  jurisdiction  of  the  Court,  then  without  such  consent 
appoint  a  new  master  in  his  stead ;  and  may  also  make  such  ctder, 
and  may  require  such  security  in  respect  of  ooste  in  the  matter  as  it 
thinks  fit 
Power  to  inrofti-      CCXLI.  If  the  Board  of  Trade  or  any  local  marine  board  has 
SeffSunoompe-  *'®**^^  ^  believe  that  any  master  or  mate  is  from  hicompetenoy  or 
tencf  and  mi^     misconduct  unfit  to  discharge  his  duties,  the  Board  of  Trade  may 
oondact.  either  institute  an  investigation  or  may  direct  the  local  marine 

board  at  or  nearest  to  the  place  at  which  it  may  be  oonvenient  for 
the  parties  and  witnesses  to  attend  to  institute  the  same,  and  tiMfcupon 
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sottli  persons  as  the  Board  of  Trade  may  i^pointfor  the  purpose,  or,  as 
the  case  may  be,  the  local  marine  board,  sniul,  with  the  assistance  of  a 
local  stipeziidiary  magistrate  (if  any),  and  if  there  is  no  such  magis- 
trate of  a  competent  legal  assistant  to  be  appointed  by  the  Board  of 
Trade,  eonduot  the  investigation,  and  may  summon  the  master  or 
mate  to  appear,  and  shall  give  him  full  opportunity  of  making  a 
defence  either  in  person  or  otherwise,  and  saall  for  the  purpose  of 
such  investigation  have  all  the  powers  given  by  the  first  part  of  this 
act  to  inspectors  appointed  by  the  Board  of  Trade,  and  may  make 
«uch  order  with  respect  to  the  costs  of  such  investigation  as  they 
may  deem  just;  and  shall  on  the  conclusion  of  the  investigation  make 
a  report  upon  the  case  to  the  Board  of  Trade ;  and  in  cases  where  there 
is  no  local  marine  board  before  which  the  parties  and  witnesses  can 
oonveniently  attend,  or  where  such  local  marine  board  is  unwilling 
to  institute  the  investigation,  the  Board  of  Trade  may  direct  the  same 
to  be  instituted  before  two  justices  or  a  stipendiarv  magistrate;  and 
thereupon  soeh  investigation  shall  be  conductea,  and  the  results 
thereof  reported,  in  the  same  manner  and  with  ^e  same  powers  in 
and  with  which  formal  investigations  into  wrecks  and  oasualUes  are 
directed  to  be  conducted,  and  the  results  thereof  reported,  under  the 
provisions  contained  in  the  eigh^  part  of  this  aet,  save  onlv  that,  if 
the  Board  of  Trade  so  direots,  the  person  bringing  the  charge  of 
ineompeteney  or  misconduct  to  the  notice  of  the  Boai^d  of  Trade  shall 
be  deemed  to  be  the  par^  having  the  conduct  of  the  case. 

GCXLIL  The  Board  of  Trade  may  suspend  or  cancel  the  certifi-  Board  of  Tnuie 
cate  (whether  of  competency  or  service)  of  any  master  or  mate  in  the  JSp^mS- 
foUowing  cases;  (that  is  to  say,)  catSiihi  cerua^ 

(1.)  If  upon  BSij  investigation  made  in  pursuance  of  the  laet  pre-  <»•<» 
ceding  section,  he  is  reported  to  be  incompetent,  or  to  have 
been  guilty  of  any  gross  act  of  misconduct,  drunkenness,  or 

rinny: 
,  ,  u]>on  any  investigation  conducted  under  tiie  provisions 
contained  in  the  eighth  part  of  this  act,  or  upon  any  investi- 
gation made  by  a  naval  court  constituted  as  herein-after 
mentioned,  it  is  reported  that  the  loss  or  abandonment  of  or 
serious  damage  to  any  ship  or  loss  of  life  has  been  caused  by 
his  wrongM  act  or  default : 
(H.)  If  he  is  superseded  by  the  order  of  any  Admiralty  Court  or  of 

any  naval  court  constituted  as  herein-after  mentioned : 
(4.)  If  he  is  shown  to  have  been  convicted  of  any  offence : 
(5.)  If  upon  any  investigation  made  by  anv  court  or  tribimal 
anthomed  or  hereafter  to  be  authorized  by  the  legislative 
authority  in  any  British  possession  to  make  inquiry  into 
charges  of  incompetency  or  misconduct  cm  the  part  of  masters 
or  mates  of  ships,  or  as  to  shipwrecks  or  other  casualties 
affecting  ships,  a  report  is  made  oy  such  court  or  tribunal  to 
the  efiect  tiiat  he  has  been  guilty  of  any  gross  act  of  mis- 
conduct, drunkenness,  or  tyranny,  or  that  the  loss  or  abandon- 
ment of  or  serions  damage  to  any  ship  or  loss  of  life  has  been 
caused  bv  his  wrongful  act  or  defiftult,  and  such  report  is 
confirmea    by  the    governor   or   person    administering   the 
government  of  such  possession : 
And  every  master  or  mate  whose  certificate  is  cancelled  or  suspended 
shall  delivtt  it  to  tiie  Board  of  Trade,  or  as  it  directs,  and  in  default 
shall  for  each  offence  incur  a  penalty  not  exceeding  fifty  pounds ;  and 
the  Board  of  Trade  may  at  any  subsequent  time  grant  to  any  person 
whose  certificate  has  been  cancelled  a  new  certificate  of  the  same  or 
of  any  lower  grade. 

GCXLIII.  Whenever  any  seaman  who  has  been  lawfully  engaged  offence*  of  »ea. 
or  any  apiNPsntiee  to  the  sea  service  commits  anv  of  the  following  Sec" .Md^uf^r" 
offences  he  shall  be  liable  to  be  punished  summarily  as  follows;  (that  puuishmenti. 
is  to  say,)  '" 

*q2 
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Desertion 


Ne^leetinff  or  ro- 
fu8mgton)iD»or 
to  proceed  to  aea, 
ftbiience  withio 
twcDty-four  hours 
before  tailiu^,  and 
absence  witHout 
leave: 


Quitting  without 
leare  before  ship 
is  secured : 


Art  of  disobedi- 
ence: 


Coatintted 
disobedience 


Ananlton  officers: 


Combining  to  dis- 
obey: 


WUfUl  damage 
and  erobexzle- 
ment: 


Act  of  smuggling 
causing  loss  to 
owner. 


(I.)  For  desertion  he  shall  be  liable  to  imprisonment  for  any  period 
not  exceeding  twelve  weeks,  with  or  without  hard  labour,  and 
also  to  forfeit  all  or  any  part  of  the  clothes  and  effects  he 
leaves  on  board,  and  all  or  any  part  of  the  wages  or  emc^u- 
ments  which  he  has  then  eamea,  and  also,  if  such  desertion 
takes  place  abroad,  at  the  discretion  of  the  Court,  to  f(»feit  all 
or  any  part  of  the  wages  or  emoltunents  he  majr  earn  in  any 
other  ship  in  which  he  may  be  employed  until  his  next  retam 
to  the  United  Kingdom,  and  to  satisfy  any  excess  of  wages 
paid  by  the  master  or  owner  of  the  ship  from  which  he  deserts 
to  any  substitute  engaged  in  his  place  at  a  higher  rate  of  wages 
than  the  rate  stipulated  to  be  paid  to  him : 

(2.)  For  neglecting  or  refusing,  without  reasonable  cause,  to  join 
his  ship,  or  to  proceed  to  sea  in  his  ship,  or  for  absence  without 
leave  at  any  time  wi^n  twenty-four  hours  of  the  ship*s  sailing 
from  any  port  either  at  the  commencement  or  during  the  pro- 
gress of  any  ^oya^,  or  for  absence  at  any  time  without  leave 
and  without  sufficient  reason  fr^m  his  ship  or  from  his  duty 
not  amounting  to  deserti(Hi  or  not  treated  as  such  by  the 
master,  he  shall  be  liable  to  imprisonment  for  any  period  not 
exceeding  ten  weeks,  with  or  witnout  hard  labour,  and  also,  at 
the  discretion  of  the  Court,  to  forfeit  out  of  his  wages  a  sum 
not  exceeding  the  amount  of  two  days'  pay,  and  in  addition  for 
every  twenty-four  hours  of  absence  either  a  sum  not  exceeding 
six  da^rs*  pay,  or  anv  expenses  which  have  been  properiy  in- 
curred in  hirmg  a  suostitute : 

(3.)  For  quitting  the  ship  without  leave  after  her  arrival  at  her 
port  of  delivery,  and  before  she  is  placed  in  secun^,  he  shall 
oe  liable  to  forfeit  out  of  his  wages  a  sum  not  exce^ing  one 
month's  pay : 

(4.)  For  wilful  disobedience  to  any  lawful  command  he  shall  be 
liable  to  imprisonment  for  any  period  not  exceeding  four 
weeks,  with  or  without  hard  labour,  and  also,  at  the  discretion 
of  the  Court,  to  f(»rfeit  out  of  his  wages  a  sum  not  exceeding 
two  days*  pay. 

(5.)  For  continued  wilful  disobedience  to  lawful  commands^  or 
continued  wilful  n^lect  of  duty,  he  shall  be  liable  to  imprison- 
ment for  any  penod  not  exceeding  twelve  weeks,  with  or 
without  hard  labour,  and  also,  at  the  ^liscretion  of  the  Court, 
to  forfeit  for  every  twenty-four  hours*  continuance  of  such  dis^ 
obedience  or  neglect  either  a  sum  hot  exceeding  six  days*  pay, 
or  any  expenses  which  have  been  properly  incurred  in  hiring 
a  substitute: 

(6.)  For  assaulting  any  master  or  mate  he  shall  be  liable  to  impri- 
sonment for  any  period  not  exceeding  twelve  weeks,  with  or 
without  hard  labour : 

(7.)  For  combining  with  any  other  or  others  of  the  crew  to  disobey 
lawful  commands,  or  to  neglect  duty,  or  to  impede  the  naviga- 
tion of  the  ship  or  the  progress  of  the  voyage,  he  shall  be  liable 
to  imprisonment  for  any  period  not  exce^ing  twelve  weeks, 
with  or  without,  hard  labour : 

(8.)  For  wilfully  damaging  the  ship,  or  embezzling  or  wilfully 
damaging  any  of  her  stores  or  cargo,  he  shfdl  be  liable  to  forfeit 
out  of  his  wages  a  sum  equal  in  amount  to  Uie  loss  thereby 
sustained,  and  also,  at  the  discretion  of  the  Court,  to  imprison- 
ment for  any  period  not  exceeding  twelve  weeks,  with  or 
without  hard  labour : 

(0.)  For  any  act  of  smuggling  of  which  he  is  convicted,  and  wherebv 
loss  or  damage  is  occasioned  to  the  master  or  owner,  he  shall 
be  liable  to  pay  to  such  master  or  owner  such  a  sum  as  is  suf- 
ficient to  reimburse  the  master  or  owner  for  such  loss  or 
damage ;  and  the  whole  or  a  proportionate  part  of  his  wages 


Part  IIL — Matter$  and  Seamen.  Ixxxr 

may  be  retained  in  satisfaction  or  on  account  of  such  liability, 
without  prejudice  to  any  farther  remedy. 

GCXLTV.  Upon  the  commission  of  any  of  the  offbnoes  enumerated  Sntoy  o^ofteeM 
in  the  last  preceding  section  an  entry  tnereof  shall  be  made  in  the  Ja^TISlidto 
official  log-book,  and  shall  be  signed  by  the  master  and  also  by  the  be  md  over  or  a 
mate  or  one  of  the  crew;  and  Uie  offender,  if  still  in  the  ship,  shall  J8g^]jJ*J„^JS|J 
before  the  next  subsequent  arriral  of  the  ship  at  any  port,  or  if  she  i«^,?'inj.tobe 
b  at  the  time  in  port,  oefore  her  departure  therefrom,  either  be  fur-  •!»  entered, 
nished  with  a  copy  of  such  entry,  or  haye  the  same  read  oyer  distinctly 
and  audibly  to  him,  and  may  thereupon  make  such  reply  thereto  as 
he  thinks  fit;  and  a  statement  that  a  copy  of  the  said  entry  has  been 
so  furnished,  or  tbat  the  same  has  been  so  read  oyer  as  aforesaid,  and 
the  reply  (if  any)  made  by  the  offender,  shall  likewise  be  entered  and 
signed  in  manner  aforesaid ;  and  in  any  subsequent  legal  proceeding 
the  entries  herein-before  required  shall,  if  practicable,  be  produced 
or  proyed,  and  in  defaiilt  of  such  production  or  proof  the  Court 
hearing  the  ease  may,  at  its  discretion,  refuse  to  reoeiye  eyidenoe  of 
the  offence. 

CCXLV.  Eyerjr  seafaring  person  whom  the  master  of  any  ship  is,  ^JJJJJ  J^ 
under  the  authority  of  this  act  or  of  any  other  act  of  parliament,  com-  ^^  oompeiied'to 
pelled  to  take  on  board  and  conyey,  and  eyery  person  who  goes  to  sea  eoBTej,  end  per- 
in  any  ship  without  the  consent  of  the  master  or  owner  or  other  J^SSt'ieewlftr 
person  entitled  to  giye  such  consent,  shall,  so  lon^  as  he  remains  in  be  rabject  to  pe< 
such  ship,  be  subject  to  the  same  laws  and  regulations  for  preserying  ^^ijuLj*'*^** 
discipline,  and  to  the  same  penalties  and  punishments  for  offences  ""^^'^•' 
constituting  or  tending  to  a  oreach  of  discipline,  to  which  he  would 
be  subject  if  he  were  a  member  of  the  crew  and  had  signed  the  agree- 
ment 

CCXLVI.  Wheneyer,  either  at  the  commencement  or  during  the  JJjJ^JfJeSJJJS' 
progress  of  any  yoyage,  any  seaman  or  apprentice  neglects  or  refuses  dcMrtSrawiUuKit 
to  join,  or  deserts  froxn.  or  refuses  to  proceed  to  sea  in  any  ship  in  wient 
which  he  is  duly  engaged  to  serye,  or  is  found  otherwise  absenting 
himself  therefrom  without  leaye,  the  master  or  any  mate,  or  the 
owner,  ship's  husband,  or  consignee,  may,  in  anyplace  in  her  Miyesty's 
dominions,  with  or  without  the  assistance  of  the  local  police  officers  or 
constables,  who  are  hereby  directed  to  giye  the  same,  if  required,  and 
also  at  any  place  out  of  her  Majesty's  dominions,  if  and  so  far  as  the 
laws  in  force  at  such  place  will  permit,  apprehend  him  without  first 
procuring  a  warrant;  and  may  thereupon  in  any  case,  and  shall  in 
case  he  so  requires  and  it  is  practicable,  conyey  him  before  some 
Court  capable  of  taking  cognizance  of  the  matter,  to  be  dealt  with 
according  to  law ;  and  may,  for  the  purpose  of  convening  him  before 
such  Court,  detain  him  in  custody  for  a  period  not  exceeding  twenty- 
four  hours,  or  such  shorter  time  as  may  be  necessary,  or  may,  if  he 
does  not  so  require,  or  if  there  is  no  such  Court  at  or  near  the  place, 
at  once  conyey  him  on  board ;  and  if  any  such  apprehension  appears 
to  the  Court  before  which  tJie  case  is  brought  to  Daye  been  maae  on 
improper  or  on  insufficient  grounds,  the  master,  mate,  owner,  ship's 
husband,  or  consignee,  who  makes  the  same  or  causes  tbe  same  to  be 
made,  shall  incur  a  penalty  not  exceeding  twenty  pounds ;  but  such 
penalty,  if  inflicted,  shall  be  a  bar  to  any  action  for  false  imprison- 
ment in  respect  of  such  apprehension. 

CCXLVn.  Whenever  any  seaman  or  apprentice  is  brought  before  ^^^^^l^ 
any  Court  on  the  ground  of  his  having  neglected  or  refused  to  join  or  ueu  of  beiug 
to  proceed  to  sea  in  any  diip  in  which  he  is  engfuped  to  serve,  or  of  imprii<»ed. 
having  deserted  or  otherwise  absented  himself  t£erefrom  vrithout 
leave,  such  Court  may,  if  the  master  or  the  owner  or  his  agent  so  re- 
quires, instead  of  committing  the  offender  to  prison,  cause  him  to  be 
conveyed  on  board  for  the  purpose  of  proceeoing  on  the  voyage,  or 
deliver  him  to  the  master  or  any  mate  of  the  ship,  or  the  owner  or  his 
agent,  to-be  by  them  so  conveyed,  and  may  in  such  case  order  any 
costs  and  expenses  properly  incurred  by  or  on  behalf  of  the  master  or 
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owner  by  reason  of  the  offence  to  be  paid  bv  the  offender,  and, 
if  nocessary,  to  be  deducted  from  any  wages  whicn  he  has  then  earned, 
or  which  by  virtue  of  his  then  existing  engagement  be  may  after- 
wards earn. 

CCXLVIII.  If  any  seaman  or  apprentice  is  imprisoned  on  the 
ground  of  his  having  neglected  or  refused  to  join  or  to  proceed  to  sea 
in  any  ship  in  which  he  is  engaged  to  serve,  or  of  having  deserted  or 
otherwise  absented  himself  therefrom  without  leave,  or  or  his  having 
committed  any  other  breadi  of  discipline,  and  if  during  such  imfHi* 
sonment  and  before  his  engagement  is  at  an  end  his  services  are 
required  on  board  his  ship,  any  justice  may,  at  the  request  of  the 
master  or  of  the  owner  or  his  agent,  cause  such  seaman  or  apprentice 
to  be  conveyed  on  board  his  said  ship  for  the  purpose  of  proceeding 
on  the  voyage,  or  to  be  delivered  to  the  master  or  any  mate  of  the 
ship,  or  to  tlie  owner  or  his  agent,  to  be  by  them  so  conveyed,  wAr 
withstanding  that  the  termination  of  the  period  for  which  he  was 
sentenced  to  imprisonment  has  not  arrived. 

CCXLIX.  In  all  oases  of  desertion  finom  any  ship  in  any  place 
abroad,  the  master  shall  produce  the  entry  of  such  desertion  in  the 
official  log-book  to  the  person  or  persons  hereby  required  to  endorse 
on  the  agreement  a  certificate  of  such  desertion ;  and  such  person  or 
persons  shall  thereupon  make  and  certify  a  copy  of  such  entry,  and 
also  a  copy  of  the  said  certificate  of  desertion;  and  if  such  person  is  a 

Jmblic  ^notionaij  he  shall,  and  in  other  cases  the  said  master  shall 
brthwith  transmit  such  copies  to  the  registrar  general  of  seamen  in 
England ;  and  the  said  registrar  shall,  if  requii^  cause  the  same  to 
be  produced  in  any  legal  proceeding ;  and  such  copies,  if  nurpordng 
to  be  so  made  and  certified  as  aforesaid,  and  certified  to  nave  come 
from  the  custody  of  the  said  registrar,  shall  in  any  legal  proceeding 
relating  to  such  desertion  be  received  as  evidence  of  the  entries 
therein  appearing. 

CCL.  vV  henever  a  question  arises  whether  the  wages  of  any  seaman 
or  apprentice  are  forfeited  for  desertion,  it  shall  be  sufficient  for  the 
party  insisting  on  the  forfeiture  to  show  Uiat  such  seaman  or  appren- 
tice was  duly  engaged  in  or  tliat  he  belonged  to  the  ship  from  which 
he  is  allec^ea  to  have  deserted,  and  that  he  quitted  such  ship  before 
the  completion  of  the.,  voyage  or  engagement,  or  if  such  voyage  was 
to  terminate  in  the  United  Kingdom  and  the  ship  has  not  returned, 
that  he  is  absent  from  her,  and  that  an  entiy  of  the  desertion  has  been 
duly  made  in  the  official  log-book ;  and  thereupon  the  desertion  shall, 
so  far  as  relates  to  any  forfeiture  of  wages  or  emoluments  under  the 
provisions  herein-before  contained,  be  deemed  to  be  proved,  unless 
the  seaman  or  apprentice  can  produce  a  proper  certificate  of  dis- 
charge, or  can  otherwise  show  to  the  satisfaction  of  the  Court  that 
he  had  sufficient  reasons  for  leaving  the  ship. 

CCLI.  Whenever  in  any  proceeding  relating  to  seamen's  wages  it 
is  shown  that  any  seaman  or  apprentice  has  in  the  course  of  the 
voyage  been  convicted  of  any  offence  by  any  competent  tribunal  and 
rightfully  punished  therefor  oy  imprisonment  or  otherwise,  the  Court 
hearing  the  case  may  direct  a  part  of  the  wages  due  to  such  seaman, 
not  exceeding  three  pounds,  to  be  applied  in  reimbursing  any  costs 
properly  incurred  by  the  master  in  procuring  such  conviction  and 
punishment 

CCLII.  Whenever  any  seaman  contracts  for  wages  by  the  voyage, 
or  by  the  run  or  by  the  share,  and  not  by  the  month  or  other  stated 
period  of  time,  the  amount  of  forfeiture  to  be  incurred  imder  this 
act  shall  be  taken  to  be  an  amount  bearing  the  same  proportion  to  the 
whole  wages  or  share  as  a  calendar  month  or  other  the  period  herein- 
before mentioned  in  fixing  the  amoimt  of  such  forfeiture  (as the  case  may 
be)  bears  to  the  whole  time  spent  in  the  voyage;  and  if  the  whole  time 
spent  in  the  voyage  does  not  exceed  the  peric^  for  which  the  pay  is  to 
be  forfeited,  the  forfeiture  shall  extend  to  the  whole  wages  or  share 


Part  IJL — Masters  and  Seameru  Ixxxvii 

CGUIL  All  clothes,  effeots,  wi^gfes,  and  emolumentB  which  under  ^1^^  ^ 
the  proTudons  herein-before  contAioed  are  forfeited  for  desertion  shidl  **^*"**' 
be  applied,  in  the  first  instance,  in  or  towards  the  reimbursement  of 
the  expenses  occasioned  by  such  desertion  to  the  master  or  owner  of 
the  ship  irom  which  the  desertion  has  taken  place ;  and  may,  if 
earned  subsequently  to  the  desertion,  be  recovered  by  such  master,  or 
by  the  owner  or  his  agent,  in  the  same  manner  as  ilie  deserter  might 
hare  recovered  the  same  if  they  had  not  been  forfeited ;  and  in  any 
legal  proceeding  relating  to  sucn  wages  the  Court  may  order  the  same 
to  be  naid  accordingly ;  and  subject  to  such  reimbursement  the  same 
shall  be  paid  into  the  receipt  of  her  Mfyest^s  exchequer  in  such 
manner  as  the  treasury  may  oirect,  and  shall  he  carried  to  and  form 
part  of  the  consolidated  fund  of  the  United  Kinf^dom ;  and  in  all 
other  cases  of  forfeiture  of  wages  imder  the  provisions  herein-before 
contained  the  forfeiture  shall,  ia  the  absence  of  any  specific  directions 
to  the  contrary,  be  for  the  benefit  of  the  master  or  owner  by  whom 
the  wages  are  payable. 

CCLiV.  Any  question  concerning  the  forfeiture  of  or  deductions  Qoeiikntorfbr- 
from  the  wages  of  anv  seaman  or  i4)prentice  may  be  determined  in  JJSSSJJJ^ijSj 
any  proceeding  lawfully  instituted  with  respect  to  such  wages,  not-  for  wiget. 
withstanding  that  the  offence  in  respect  of  which  such  question  arises, 
though  hereby  made  punishable  by  imprisonment  as  well  as  for- 
feiture, has  not  been  made  the  subject  of  any  criminal  proceeding. 

GGLV.  If  any  seaman  on  or  before  being  engaged  wilfully  and  Penalty  for  ikise 
fraudulently  makes  a  false  statement  of  the  name  of  his  last  snip  or  jJ^XToriiiiaie 
last  alleged  ship,  or  wilfully  and  fraudulently  makes  a  false  statement 
of' his  own  name, he  shall  incur  a  penalty  not  exceeding  five  pounds; 
and  such  penalty  may  be  deducted  from  any  wages  he  may  earn  by 
virtue  of  such  engagement  as  aforesaid,  and  shall,  subject  to  reim- 
bursement of  the  loss  and  expenses  (if  any)  occasioned  by  any 
previous  desertion,  be  paid  and  applied  in  the  sama  manner  as  other 
penalties  p^able  under  this  act 

GCLYI.  Whenever  any  seaman  commits  an  act  of  misconduct  J*"^^  ^  ^^' 
for  which  his  agreement  imposes  a  fine,  and  which  it  is  intended  to  JS^i^p,udto 
punish  by  enforcing  such  nne,  an  entry  thereof  shall  be  made  in  •hipping  magter. 
the  official  log-book,  and  a  copy  of  such  entry  shall  be  furnished 
or  the  same  shall  be  read  over  to  the  ofibnder,  and  an  entry  of  such 
reading  over,  and  of  the  reply  (if  any)  made  by  the  offender,  shall 
be  made,  in  the  manner  and  subject  to  the  conditions  herein- 
before specified  with  req>ect  to  the  offences  against  discipline 
specified  in  and  punishable  under  this  act;  and  such  fine  shall  be 
deducted  and  paid  over  as  follows;  (that  is  to  say,)  if  the  offender  is 
discharged  in  the  United  Kingdom,  and  the  offence  and  such  entries 
in  respect  thereof  as  aforesaid  are  proved,  in  the  case  of  a  foreign- 
going  ship  to  the  satisfaction  of  the  shippinff  master  before  whom 
the  offender  is  dischargCMl,  and  in  the  case  of  a  home-trade  ship  to 
the  satisfaction  of  the  shipping  master  at  or  nearest  to  the  place  at 
which  the  crew  is  discharged,  the  master  or  owner  shall  deduct  such 
fine  from  the  wages  of  the  offender,  and  pay  the  same  over  to  such 
shipping  master ;  and  if  before  the  final  cuscharge  of  the  crew  in 
the  United  Kingdom  any  such  offender  as  aforesaid  enters  into  any  of 
her  Mi^eety^s  ships,  or  is  dischai^ged  abroad,  and  the  offence  and  such 
entries  as  lUbresaid  are  proved  to  the  satisfaction  of  the  officer  in  com- 
mand of  the  ship  into  which  he  so  enters,  or  of  the  consular  officer, 
officer  of  customs,  or  other  person  by  whose  sanction  he  is  so  dis- 
chitfged,  the  fine  shall  thereupon  be  deducted  as  aforesaid,  and  an 
entry  of  such  deduction  shiUl  then  be  made  in  the  official  log-book 
(if  any)  and  si^poed  by  such  officer  or  other  person ;  and  on  the 
return  of  the  ship  to  Uie  United  Kingdom  the  master  or  owner  shall 
pay  over  such  fine,  in  the  case  of  foreign-going  ships  to  the  shipping 
master  before  whom  the  crew  is  discharged,  and  in  the  case  of  home- 
trade  ships  to  the  shipping  master  at  or  nearest  to  the  place  at  which 
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the  oiew  is  dieoharged;  and  if  any  master  or  owner  negleots  or 
refases  to  pay  over  any  such  fine  in  manner  aforesaid,  he  sbaD  for 
each  such  offence  inoor  a  penalty  not  exceeding  six  times  the  amoont 
of  the  fine  retained  by  him :  provided  that  no  act  of  misconduct  for 
which  any  such  fine  as  aforesaid  has  been  inflicted  and  paid  shall  be 
otherwise  punished  under  the  provisions  of  this  act 

COLVII.  Eveiy  person  who,  by  any  means  whatever,  peramdes  or 
attempts  to  persuade  any  seaman  or  apprentice  to  neglect  or  reluse 
to  join  or  to  proceed  to  sea  in  or  to  desert  from  his  ship,  or  otherwise  to 
absent  himself  from  his  duty,  shall,  for  each  such  ofi^nce  in  respect 
of  each  such  seaman  or  apprentice,  incur  a  penal^  not  exceeding 
ten  pounds ;  and  every  person  who  wilfully  harbours  or  secretes  any 
seaman  or  apprentice  wno  has  deserted  from  his  ship,  or  who  has 
wilfully  neglected  or  refused  to  join  or  has  deserted  nrom  his  ship, 
knowing  or  having  reason  to  believe  such  seaman  or  apprentice  to 
have  so  done,  shall,  for  every  such  seaman  or  apprentice  so  harboured 
or  secreted,  incur  a  penalty  not  exceeding  twenty  pounds. 

OGLYIII.  Any  person  who  secretes  lumself  and  goes  to  sea  in  any 
ship  without  the  consent  of  either  the  owner,  consignee,  or  master,  or 
of  a  mate,  or  of  any  person  in  charge  of  such  ship,  or  of  any  other 
person  entitled  to  give  such  consent,  shall  incur  a  penalty  not  exceed* 
ing  twenty  pounds,  or  be  liable  to  imprisonment,  with  or  without  hard 
labour,  for  any  period  not  exceeding  four  weeks. 

CGLIX.  If,  during  the  progress  of  a  voyage,  the  master  is  super- 
seded, or  for  any  other  reason  quits  the  ship  and  is  succeeded  in  the 
command  by  some  other  person,  he  shall  oeUver  to  his  successor  the 
various  documents  relating  to  the  navigation  of  Uie  ship  and  to  the 
crew  thereof  which  are  in  his  custody,  and  shall,  in  default,  incur  a 
penal^  not  exceeding  one  hundred  pounds ;  and  such  successor  shall, 
immecuately  on  assuming  the  command  of  the  ship,  enter  in  the 
official  log  a  list  of  the  documents  so  delivered  to  him. 
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Naval  OourU  on  the  High  Seas  and  Abroad, 

COLX.  Any  officer  in  command  of  any  ship  of  her  Majeety  on 
mv  foreign  station,  or,  in  the  absence  of  such  officer,  any  consular 
officer,  may  summon  a  coiut,  to  be  termed  a  "  Naval  Coiurt,"  in  the 
following  oases;  (that  is  to  say,) 
(1.)  Whenever  a  complaint  which  appears  to  such  officer  to  require 
immediate  investigeftion  is  maide  to  him  by  the  master  of  any 
British  ship,  or  by  any  certificated  mate,  or  by  one  or  more  of 
the  seamen  belonging  to  any  such  dbdp : 
(2.)  Whenever  the  interest  of  the  owner  of  any  British  ship  or 
of  the  cargo  of  any  such  ship   appears  to  such  officer  is 
require  it : 
(3.)  Whenever  any  British  ship  is  wrecked  or  abandoned,  or  other- 
wise lost  at  or  near  the  place  where  such  officer  may  be,  or 
whenever  the  crew  or  part  of  the  crew  of  any  British  ^lip 
which  has  been  wrecked,  abandoned,  or  lost  abroad,  arrives  at 
such  place. 
CCLXI.  £very  such  naval  court  as  aforesaid  shall  consist  of  not 
more  than  five  and  not  less  than  three  members,  of  whom,  if  possiUe, 
one  shall  be  an  officer  in  the  naval  service  of  her  Majesty,  not  below 
the  rank  of  lieutenant,  one  a  consular  officer,  and  one  a  master  of  a 
British  merchant  ship,  and  the  rest  shall  be  either  officers  in  the  naval 
service  of  her  Majesty,  masters  of  British  merchant  diips,  or  British 
merchants ;  and  such  court  may  include  the  naval  or  consular  officer 
summoning  the  same,  but  shall  not  include  the  master  or  consignee  of 
the  ship  to  which  the  parties  complaining  or  complained  against  maj 
belong ;  and  the  naval  or  consular  officer  in  such  court,  if  there  is 
only  one  such  officer  in  the  court,  or,  if  there  is  more  than  one,  the 
naval  or  consular  officer  who,  according  to  any  regulations  for  settling 
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thmr  vM^eotife  ranis  for  the  time  being  in  foroe,  ia  of  the  highest 
rank,  shall  be  the  president  of  such  oonrt 

CCLXII.  Eyery  such  naval  court  rfiall  hear  and  investiffate  the  ^fSieof^olI 
eomplaint  brought  before  it,  or  the  cause  of  Uie  wreck  or  abandon-  ofMclicoaru. 
ment  (as  the  case  may  be),  and  may  for  that  purpose  summon  and 
compel  the  attendance  of  parties  and  witnesses,  and  administer  oaths, 
and  order  the  production  of  documents,  and  shall  conduct  the  inyes- 
tigatbn  in  such  manner  as  to  give  any  person  against  whom  any 
charge  is  made  an  opportunity  of  making  a  defence. 

CCLXIII.  Every  such  naval  court  may,  after  hearing  the  case,  Powert  oTfiMh 
exercise  the  following  powers ;  (that  is  to  say,)  **~^* 

(1.)  It  may,  if  unanimous  that  the  safety  of  the  ship  or  crew,  or  To  mpencde  the 
the  interest  of  the  owner,  absolutely  requires  it,  supersede  the  ■*■■*•*• 
master,  and  may  appoint  another  person  to  act  in  his  stead ; 
but  no  such  appointment  shall  be  made  without  the  consent  of 
the  oonsi^ee  of  the  ship,  if  then  at  the  place : 
(2.)  It  may  discharge  any  seaman  from  his  ship :  2mm^  * 

(3.)  It  may  order  the  wages  of  anv  seaman  so  discharged  or  any  to  forfeit  wigMi 
part  of  such  ¥ra^  to  be  forfeited,  and  may  direct  the  same 
either  to  be  retained  by  way  of  compensation  to  the  owner,  or 
to  be  paid  into  the  receipt  of  her  Majesty's  excheauer,  in  the 
same  manner  as  other  penalties  and  forfeitures  under  this  act : 
(4.)  It  may  decide  any  questions  as  to  wages,  or  fines,  or  for-  Tb  dedde  dit- 

feitures,  arising  between  any  of  the  parties  to  the  proceedings :  J^  •■  ***  ^*^H«». 
(5.)  It  may  direct  that  all  or  any  of  the  costs  incurred  by  the  to  direct  ootts  d 
master  or  owner  of  any  shij)  in  procuring  the  imprisonment  of  j^P"^"™?^^ 
any  seaman  or  apprentice  in  a  foreign  port,  or  in  his  main-  ^ni|^,  ^ 
tenance  whilst  so  imprisoned,  shall  be  paia  out  of  and  deducted 
from  the  wages  of  such  seaman  or  apprentice  whether  then  or 
subsequently  earned : 
^6.)  It  may  exercise  the  same  powers  with  regard  to  persons  charged  ^  ■«>*  *>«»• 
before  it  with  the  commission  of  offences  at  sea  or  abroad,  as  t,j^.  ^"  ^ 
are  by  this  act  given  to  British  consular  officers : 
(7.)  It  may  order  the  costs  of  the  proceeding  before  it  (if  any),  or  To  order  nymeni 
any  portion  thereof,  to  be  paid  by  any  of  the  parties  thereto,  <rf«>rti. ««. 
and  may  order  any  person  making  a  frivolous  or  vexatious 
complaint  to  pay  compensation  for  any  loss  or  delay  caused 
thereby;  and  any  cost  or  compensation  so  ordered  shall  be 
paid  by  such  person  accordingly,  and  may  be  recovered  in  the 
same  manner  in  which  the  wages  of  seamen  are  recoverable,  or 
may,  if  the  case  admits,  be  deducted  from  his  wages : 
And  all  orders  duly  made  by  any  such  court,  under  the  powers  hereby 
given  to  it,  shall,  in  any  subsequent  legal  proceedings,  be  deemed  con- 
clusive as  to  the  rights  of  the  parties. 

CCXLIV.  All  orders  made  oy  any  such  naval  court  shall,  whenever  Ordert  *obe.«f- 
practicable,  be  entered  in  the  official  log-book  of  the  ship  to  which  the  \^  "» ""«^ 
parties  to  the  proceedings  before  it  belong,  and  shall  be  signed  by  the 
president  of  tne  court 

CCLXV.  Every  such  naval  court  shall  make  a  report  to  the  Board  J^«PJ|;**®^  ^* 
of  Trade,  containing  the  following  particulars ;  (that  is  to  say,)  SlSuoSJT 

(I.)  A  sjAtement  of  the  proceedings,  with  the  order  made  by  the 

court,  and  a  report  of  the  evidence : 
(2.)  An  account  of  the  wages  of  any  seaman  or  apprentice  who  is 

discharged  from  his  sHp  by  such  court : 

(3.)  If  summoned  in  order  to  inquire  into  a  case  of  wreck  or 

abandonment,  a  statement  of  the  opinion  of  the  court  as  to  the 

cause  of  such  wreck  or  abandonment,  with  such  remarks  on 

the  conduct  of  the  master  and  crew  as  the  circumstances 

require : 

And  every  such  report  shall  be  signed  by  Uie  president  of  the  court ; 

and  every  document  purporting  to  be  such  a  report,  and  to  be  so 

signed  as  aforesaid,  shall,  if  produced  out  of  the  custody  of  some 
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officer  of  the  Board  of  Trade,  be  deemed  to  be  such  report,  unkaa  the 

contrary  is  proved,  and  shall  be  reoeiyed  in  eyidoice,  subject  to  aU 

just  exceptions. 

pwMity  for  pre-       OGLXVl.  Any  person  wbo  wilfuUy  and  without  doe  caoae  |m- 

OT°bIfri?tiiS^'  vente  or  obstructs  Uie  making  of  any  such  complaint  as  lastaforandd, 

invetUgaUoa.       or  the  conduct  of  any  case  or  investigation  by  any  naval  court,  shall, 

for  each  such  offence,  incur  a  penalty  not  exceeding  fifty  pounds,  <]r 

be  liable  to  imprisonment,  with  or  without  hard  labour,  for  anj 

period  not  exceeding  twelve  weeks. 

Crimes  committu  CHmes  committed  en  ths  High  6ca$  and  Abroad, 

«kroad. 

—  CCLXVII.  All  offences  against  property  or  nerson  committed  in 

mitte?b/Britiflh  or  at  any  place,  either  ashore  or  afloat,  out  of  her  M^jest^'s  dominions, 
■eunen  at  forei^  by  any  master,  seaman,  or  apprentice,  who,  at  the  time  when  the 
JSmiimky'jiuiil-*"  offence  is  committed,  is,  or  within  three  months  previously  has  been 
diction.  employed  in  any  British  ship,  shall  be  deemed  to  be  offencee  of  the 

same  nature  respectively,  and  be  liable  to  Uie  same  punishments 
respectively,  and  be  inquired  of,  heard,  tried,  determined,  and  ad- 
judged in  the  same  manner  and  by  the  same  courts  and  in  the  same 
places  as  if  such  offences  had  been  committed  within  the  juiisdiction 
of  the  Admiralty  of  En^dand;  and  the  costs  and  expenses  of  the  pro- 
secution of  any  such  offence  may  be  directed  to  be  paid  as  in  the 
case  of  costs  and  expenses  of  prosecutions  for  offences  committed 
within  the  jurisdiction  of  the  Admiralty  of  England. 
Conveyance  of         CCLXYIII.  The  following  rules  shall  be  observed  with  reepect  to 
nSwa'^to  Unlt!^^  offenoes  committed  on  the  high  seas  or  abroad ;  (that  is  to  sayi) 
Kin^om  or  loroe      (1.)  Whenever  any  complaint  is  made  to  any  British  consular 
Brituii  possession.  officer  of  any  of  the  offences  mentioned  in  the  last  preceding 

section,  or  of  any  offence  on  the  high  seas  having  been  com- 
mitted by  any  master,  seaman,  or  apprentice  belonging  to  any 
British  ship,  such  consular  officer  may  inquire  into  the  case 
upon  oath,  and  may,  if  the  case  so  requires,  take  any  steps  in 
his  power  for  the  purpose  of  placing  the  offender  under  neces- 
sary restraint,  and  or  sending  him  as  soon  as  practicable  in 
safe  custody  to  the  United  Jaangdom,  or  to  any  British  pos- 
session in  which  there  is  a  court  capable  of  taking  cognizance 
of  the  offence,  in  any  ship  belonging  to  her  Majesty  or  to  any 
of  her  subjects,  to  be  there  proceeded  against  acooraing  to  law: 
(2.)  For  the  purpose  aforesaid  such  consular  officer  may  order  the 
master  of  any  ship  belonging  to  any  subject  of  her  Mcyestj 
bound  to  the  United  Kingdom,  or  to  such  British  possession  as 
aforesaid,  to  receive  and  affbrd  a  passage  and  subsistence  during 
the  voyage  to  any  such  offender  as  aforesaid,  and  to  the  wit- 
nesses, so  that  such  master  be  not  required  to  receive  more 
than  one  offender  for  every  one  hundred  tons  of  his  shin's 
registered  tonnage,  or  more  than  one  witness  for  every  fifty 
tons  of  such  tonnage ;  and  such  consular  officer  shall  endorse 
upon  the  agreement  of  the  ship  such  particulars  with  respect 
to  any  offenders  or  witnesses  sent  in  her  as  the  Board  of  Trade 
requires: 
(8.)  Every  such  master  shall,  on  his  ship*s  arrival  in  {he  United 
Kingdom,  or  in  such  British  possession  as  aforesaid,  give  every 
'     offender  so  committed  to  his  charge  into  the  custody  of  some 
police  officer  or  constable,  who  shall  take  the  offender  before  a 
justice  of  the  peace  or  other  magistrate  by  law  empowered  to 
deal  with  the  matter,  and  such  justice  or  magistrate  shall  deal 
with  the  matter  as  in  cases  of  offenoes  committed  upon  the 
high  seas : 
-    And  any  such  master  as  aforesaid  who,  when  required  hj  any  British 
consular  officer  to  receive  and  afford  a  passage  and  subsistenoe  to  any 
offender  or  witness,  does  not  receive  him  and  afford  such  passage  and 
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BubantBDoe  to  him,  or  who  does  not  deliver  any  ofTender  oommitted 
to  his  charge  into  the  custody  of  some  police  officer  or  constable  as 
herein-before  directed,  shall  fcr  each  sucri  offence  incur  a  penalty  not 
exceeding  fif^y  pounds ;  and  the  expenses  of  imprisoning  any  such 
offender  and  of  conyeying  him  and  tne  witnesses  to  the  United  King- 
dom or  to  such  firitish  possesion  as  aforesaid  in  any  manner  other 
than  in  the  ship  to  which  they  respectively  belong,  shall  be  part  of  the 
oosts  of  the  prosecution,  or  be  paid  as  costs  incurred  on  account  of 
seafaring  subjects  of  her  Miyes^  left  in  distress  in  foreign  parts. 

GCLXIX.  Whenever  any  case  of  death  happens  on  board  any  inQviryintocauw 
foreign-going  ship,  the  shipping  master  shall  on  the  arrival  of  such  of  «*w»wibo»rd. 
ship  at  the  port  where  the  crew  b  discharged  inquire  into  the  cause 
of  such  death,  and  shall  make  on  the  list  of  the  crew  delivered  to  him 
as  herein  required  an  endorsement  to  the  effect  either  that  the  state- 
ment of  the  cause  of  death  therein  contained  is  in  his  opinion  true 
or  otherwise,  as  the  result  of  the  inquiry  requires ;  and  eveiy  such 
shipping  master  shall  for  the  purpose  of  such  inquiry  have  the 
powers  hereby  given  to  inspectors  appointed  by  the  £oard  of  Trade 
under  the  first  part  of  this  act ;  and  if  in  the  course  of  such  inquiiy 
it  appears  to  him  that  any  such  death  as  aforesaid  has  been  caused 
by  violenoe  or  other  improper  means,  he  shall  either  report  the  matter 
to  the  Board  of  Trade,  or,  if  the  emergency  of  the  case  so  requires, 
shall  take  iounediate  steps  for  bringing  the  offender  or  offenoers  to 
justice. 

CCLXX.  Whenever  in  the  course  of  any  legal  proceedings  insti-  Depodtjonf  to  be 
tuted  in  any  part  of  her  Majesty's  dominions  before  any  judge  or  JJJ^nw  when 
magistrate,  or  oefore  any  person  authorized  by  law  or  by  consent  of  wttneM  cannoi 
parties  to  receive  evidence,  the  testimony  of  any  witness  is  required  ^  produocd. 
m  relation  to  the  subject-matter  of  such  proceeding,  then  upon  due 
proof,  if  such  proceeding  is  instituted  in  the  United  Kingdom,  that 
such  witness  cannot  be  found  in  that  kingdom,  or  if  in  an^  British 

Sossession,  that  he  cannot  be  found  in  the  same  possession,  any 
eposition  that  such  witness  may  have  previously  made  on  oath  in 
relation  to  the  same  subject-matter  before  any  justice  or  magistrate  in 
her  Majesty's  dominions,  or  any  British  consular  officer  elsewhere, 
si  1  all  be  admissible  in  evidence,  subject  to  the  following  restrictions; 
that  is  to  say,) 
(I.)  If  such  deposition  was  made  in  the  United  Kingdom,  it  shall 

not  be  admissible  in  any  proceeding  instituted  m  the  United 

Kingdom : 
(-2.)  If  such  a  deposition  was  made  in  any  British  possession,  it 

shall  not  be  admissible  in  any  proceeding  instituted  in  the  same 

British  possession : 
(.').)  K  the  proceeding  is  criminal,  it  shall  not  be  admissible  unless 

it  was  made  in  the  presence  of  the  person  accused : 
Every  deposition  so  made  as  aforesaid  shall  be  authenticated  by  the 
signature  of  the  judge,  magistrate,  or  consular  officer,  before  whom 
the  same  is  made ;  and  such  judge,  magistrate,  or  consular  officer 
shall,  when  the  same  is  taken  in  a  crimined  matter,  certify,  if  the  fact 
is  so,  and  that  the  accused  was  present  at  the  taking  thereof,  but  it 
shall  not  be  necessary  in  any  case  to  prove  the  signature  or  official 
character  of  the  person  appearing  to  have  si^ed  any  such  deposition ; 
and  in  any  criminal  proceeding  such  certificate  as  aforesaid  shall, 
unless  the  contrary  is  proyed,  be  sufficient  evidence  of  the  accused 
having  been  present  in  manner  thereby  certified ;  but  nothing  herein 
contained  shall  affect  any  case  in  which  depositions  taken  in  any  pro- 
ceeding are  rendered  admissible  in  evidence  by  any  act  of  parliament, 
or  by  any  act  or  ordinance  of  the  legislature  of  any  colony,  so  far  as 
regaoxls  such  colony,  or  to  interfere  with  the  power  of  any  colonial 
legislature  to  make  such  depositions  admissible  in  evidence,  or  to  in- 
terfere with  the  practice  of  any  Court  in  which  depositions  not  authen- 
ticated as  herein-before  mentioned  are  admissible. 
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JUgittruium  and  Regiitrotion  of  and  Returru  respecting  Seanun, 

Betmnu  mptetiitg 

Sfm0H.  CCLXXI.  There  shall  be  in  the  port  of  London  an  office,  to  be 

EfUbitehneut  of  Called  the  "  General  Register  and  Record  Office  of  Seamen,**  and  the 
register  office.      Board  of  Trade  shall  have  control  oyer  the  same,  and  may  appoint 
and  from  time  to  time  remove  a  registrar  general,  and  such  assistants, 
clerks,  and  servants  as  may  be  necessary,  and  may  from  time  to  time, 
with  the  consent  of  the  treasury,  regulate  their  salaries  and  allow- 
ances;  and  such  salaries  and  allowances,  and  all  other  neceesaiy 
expenses,  shall  be  paid  by  the  treasury  out  of  any  monies  to  be  granted 
by  parliament  for  that  purpose ;  and  the  Board  of  Trade  may  direct 
die  business  of  the  register  office  at  any  of  the  outports  to  be  trans- 
acted at  the  shipping  office,  or,  with  the  consent  of  the  commissioners 
of  customs,  at  the  Custom-house  of  the  port,  and  may  appoint  &e 
shipping  master,  or,  with  such  consent  as  aforesaid,  some  officer  of 
customs,  to  conduct  the  same ;  and  such  business  shall  thereu^n  be 
conducted  accordingly,  but  shall  in  all  cases  be  subject  to  the  imme- 
diate control  of  the  Board  of  Trade. 
BeguterofMi^        GCLXXII.  The  said  registrar  general  of  seamen  shall,  by  means 
men  to  be  kept.    ^^  ^^  a^freements,  lists,  and  other  papers  to  be  transmitted  to  him  as 
herein  directed,  or  by  such  other  means  as  are  in  his  power,  keep  a 
renter  of  all  persons  who  serve  in  ships  subject  to  the  provisions  of 
this  act 
J^to  be  made       CCLXXIII.  Every  master  of  every  foreign-going  ship  of  which 
^nbig'eertun '^  ^®  crew  is  dischaijgcd  in  the  United  Kingdom,  in  whatever  part  of 
particttUrt.         her  Mucsty's  dominions  the  same  is  registered,  and  of  every  home- 
trade  ship,  shall  make  out  and  sign  a  list,  in  a  form  sanctioned  by 
the  Boara  of  Trade,  containing  the  following  particulars;  (that  is 
to  say,) 

(I.)  The  number  and  date  of  the  ship's  register  and  her  registered 

tonnage: 
('l.'S  The  len^  and  general  nature  of  the  voyage  or  employment : 
(8.)  The  christian  names,  surnames,  a^es,  and  places  of  birth  of  all 
the  crew,  including  the  master  and  apprentices ;  tiieir  qualities 
on  board,  their  last  ships  or  other  employments,  and  ^e  dates 
and  places  of  their  joining  the  ship: 
(4.)  The  names  of  any  members  of  tne  crew  who  have  died  or 
otherwise  ceased  to  belong  to  the  ship,  with  the  times,  places, 
causes,  and  circumstances  thereof: 
(5)  The  names  of  any  members  of  the  crew  who  have  been 
maimed  or  hurt,  with  the  times,  places,  causes,  and  circum- 
:  stances  thereof : 

(0.)  The  wages  due  to  any  of  the  crew  who  have  died,  at  the  times 

of  their  respective  deaths : 
(7.)  The  clothes  and  other  effects  belonging  to  any  of  the  crew  who 
have  died,  with  a  statement  of  the  manner  in  which  they  have 
been  dealt  with,  and  the  money  for  which  any  of  them  have 
been  sold : 
(H.)  The  name,  age,  and  sex  of  every  person,  not  being  one  of  the 
crew,  who  dies  on  board,  with  the  date  and  the  cause  thereof: 
(9.)  Every  birth  which  happens  on  board,  witl^  the  date  thereof, 

the  sex  of  the  infant,  and  the  names  of  the  parents : 
(10).  EveiT  marriage  which  takes  place  on  board,  with  the  date 
thereot,  and  the  names  and  ages  of  the  parties. 
LieU  for  foreign-  CCLXXIV.  In  the  case  of  foreign-going  ships,  the  master  shall, 
jojttgsWpitobe  within  forty-eight  hours  after  the  ship's  arrival  at  her  final  port  of 
pSgSStSS!'^  destination  in  the  United  Kingdom,  or  upon  the  dischai^  of  the 
wnvjii.  crew,  whichever  first  happens,  deliver  to  the  shipping  master  before 

whom  the  crew  is  discharged  such  list  as  herein-before  required,  and 
if  he  fails  so  to  do  shall  for  every  default  incur  a  penalty  not  exceed- 
ing &^Q  pounds ;  and  such  shipping  master  shall  thereupon  give  to 
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the  master  a  certificate'  of  such  deli^eiy ;  and  no  officer  of  cnstoms 
shall  dear  inwards  any  foreign-going  siup  without  the  production  of 
such  certificate,  and  any  sucSi  officer  may  detain  any  such  ship  until 
the  same  isproduced. 

CCLXX V.  The  master  or  owner  of  every  home-trade  ship  shall,  ij*ti to bedeU- 
within  twenty-one  days  after  the  thirtieth  day  of  June  and  the  thirty-  JSS  Sii|*S!lS. 
first  day  of  December  in  eTery  year,  transmit  or  deliver  to  some  ship-  yearly, 
ping  master  in  the  United  kingdom  such  list  as  herein-hefore 
required  for  the  preceding  half  year,  and  shall  in  default  incur 
a  penalty  not  exceeding  five  pounds;  and  such  shipping  master 
shall  nve  to  the  master  or  owner  a  certificate  of  such  transmission 
or  delivery;  and  no  officer  of  customs  shall  grant  a  clearance  or 
transire  for  any  home-trade  ship  without  the  production  of  such  certi- 
ficate, and  any  such  officer  may  detiun  any  such  ship  until  the  same 
is  produced. 

GGLXXVI.  If  any  ship  ceases  by  reason  of  transfer  of  ownership  Lbti  to  be  lent 
or  change  of  employment  to  fall  within  the  definition  of  a  foreign-  ^2^^  5ri»fi 
going  or  of  a  home-trade  ship,  the  master  or  owner  thereof  shall,  if  and  in  cum  of 
such  ship  is  then  in  the  United  Kingdom,  within  one  month,  and  if  i<^- 
she  is  elsewhere,  within  six  months,  deliver  or  transmit  to  the  ship- 

Cg  master  at  Uie  port  to  which  the  ship  has  belonged  such  list  as 
ein-before  mentioned,  duly  made  out  to  the  time  at  which  she  ceased 
to  be  a  forei^-going  or  home-trade  ship,  and  in  default  shall  for 
each  offence  incur  a  penalty  not  exceeding  ten  pounds ;  and  if  any 
ship  is  lost  or  abandoned,  the  master  or  owner  thereof  shall,  if  prac- 
ticable, and  as  soon  as  possible,  deliver  or  transmit  to  the  shipping 
master  at  the  port  to  which  the  ship  belonged  such  list  as  herein- 
before mentioned  duly  made  out  to  the  time  of  such  loss  or  abandon- 
ment,  and  in  default  shall  for  each  offence  incur  a  penalty  not 
exceeding  ten  pounds. 

OOLXXVII.  All  shipping  masters  and  officers  of  customs  shall  Shipping  mMten 
take  charge  of  all  documents  which  are  delivered  or  transmitted  to  or  tf'^n^t  ^. 
retained  by  them  in  pursuance  of  this  act,  and  shall  keep  them  for  meats  toregittnr. 
such  time  (if  any)  as  may  be  necessaiy  for  the  purpose  of  settling  an^  ^^SStttio^'to 
business  arising  at  the  place  where  such  documents  come  into  their  Ji^^Mor^naii, 
hands,  or  for  any  other  proper  purpose,  and  shall,  if  required,  pro-  •ad  giTo  oopiee. 
duce  tiiem  for  any  of  such  purposes,  and  shall  then  transmit  them  to 
the  registrar  general  of  seamen,  to  be  by  him  recorded  and  preserved ; 
and  the  said  registrar  shall,  on  i>avment  of  a  moderate  fee  to  be 
fixed  by  the  Board  of  Trade,  or  without  payment  of  any  fee  if  the 
Board  of  Trade  so  directs,  allow  any  person  to  inspect  the  same ;  and 
in  cases  in  which  the  production  of  the  original  of  any  such  docu- 
ment in  any  Court  of  tiustioe  or  elsewhere  is  essential,  snail  produce 
the  same,  and  in  other  cases  shall  make  and  deliver  to  any  person 
requiring  it  a  certified  copy  of  any  such  document  or  of  any  part 
thereof;  and  every  copy  purporting  to  be  so  made  and  certified  shall 
be  received  in  evidence,  and  shall  have  all  the  effect  of  the  original  of 
which  it  purports  to  be  a  copy. 

CCLXXVIII.  The  collector  or  comptroller  of  customs  at  every  port  Offlcen  ofcmtonif 
in  the  United  Kingdom  shaU,  on  or  before  the  first  day  of  February  J^Sto^SlSJ^ 
and  the  first  day  of  August  in  every  year,  transmit  to  the  registrar     *^     ^ 
general  of  seamen  a  list  of  all  ships  registered  in  such  port,  and  also 
of  all  ships  whose  registers  have  been  transferred  or  cancelled  in  such 
port  since  the  last  preceding  return. 

CCLXXIX.  The  following  rules  shall  be  observed  with  respect  to  Agwemenu,  fa- 
the  deUvery  of  documents  to  British  consular  officers;  (that  is  to  ^^^^^^ 

say,)  arriTal  at  a  ftnreign 

(1.)   Whenever  any   ship,   in    whatever    part  of  her  Majesty's  p«^  Jo^^po- 
dominions  the  same  is  r^|istered,  (except  ships  whose  business  ^nndTuid  &t  a 
for  the  time  being  is  to  carry  passengers,)   arrives  at  any  coiony'ijjth  the 
foreign  port  where  there  is  a  British  consular  officer,  or  at  ^^ 
any  port  in  any  British  possession  abroad,  and  remains  thereat 
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for  ibrty-eiffht  hoan,  the  maater  shall,  whhin  fortj-eight  hours 
of  the  ships  amval,  deliver  to  sueh  consular  offloer,  or  to  the 
chief  officer  of  customs,  (as  the  case  may  he,)  tiw  agreement 
with  the  crew,  and  also  all  indentures  and  assignment  of 
apprentioe^pe,  or,  in  the  case  of  a  ship  helonging  to  a  British 
possession,  such  of  the  said  documents  as  such  ship  is  provided 
with : 
(2.)  Such  officer  shall  keep  such  documents  during  the  riiip's  stay 
in  such  port,  and  in  cases  where  any  endorsements  upon  the 
agreement  are  herehy  required,  shall  duly  make  the  same,  and 
shall  return  the  said  documents  to  the  master  a  reasonahle 
time  helbre  his  departure,  with  a  certificate  endorsed  on  the 
agreement,  stating  when  the  same  were  respectively  delivered 
and  returned : 
(8.)  If  it  appears  that  the  required  forms  have  heen  nec^ected,  or 
that  the  existing  laws  have  heen  transgressed,  such  officer  shall 
m&ke  an  endorsement  to  that  effect  on  the  agreement^  and 
forthwith  transmit  a  copy  of  such  endorsement,  with  the  nillest 
information  he  can  coileot  regarding  such  neglect  or  trans- 
gression to  the  registrar  general  of  seamen : 
And  if  any  master  fedls  to  deliver  any  such  document  as  aforesaid  he 
shall  for  every  such  default  incur  a  penalty  riot  exceeding  twenty 
pounds ;  and  in  any  prosecution  for  such  penalty  it  shall  lie  ^P^t^  ^^ 
master  eiUier  to  produce  the  cerdfioate  of  the  consular  officer  or 
officer  of  customs  herein-hefore  required,  or  to  prove  that  he  duly 
ohtained  the  same,  or  that  it  was  impracticahle  for  him  so  to  do. 

Official  Log»,  OffieUa  Logs. 

Offldai  logs  to  be     OGLXXX.  The  Board  of  Trade  shall  sanction  forms  of  official  log- 

i^c^nedT      boolra,  wiiich  may  he  different  for  different  classes  of  ships,  so  that 

B^  ^Tnit,    each  such  form  contains  hlanks  for  the  entries  hereia-after  required ; 

and  an  official  log  of  every  ship  (except  ships  emploved  exdusivelY 

in  trading  hetween  ports  on  the  coasts  of  the  United  Kin^fdom)  sbm 

be  kept  in  the  appropriate  sanctioned  form ;  and  such  official  log  may, 

at  the  discretion  of  the  master  or  owner,  either  be  kept  distinct  from 

the  ordinaiT  ship's  log  or  united  therewith,  so  that  in  all  oases  all  the 

blanks  in  the  official  log  be  duly  filled  up. 

Entnei  to  be  CCLXXXI.  Every  entry  in  evay  official  log  shall  be  made  as  soon 

made  in  due  time.  |^  possible  after  the  Occurrence  to  which  it  relates,  and  if  not  ma^ 

on  the  same  day  as  the  occurrence  to  which  it  relates,  shall  be  made 

and  dated  so  as  to  show  the  date  of  the  occurrence  and  of  the  entry 

respecting  it ;  and  in  no  case  shall  any  entry  therein  in  req>eot  of  any 

occurrence  haf^ning  previoosly  to  the  arrival  of  the  ship  at  her  final 

pcnrt  of  discha^  be  made  more  than  twenty-four  hours  after  such 

arrival. 

Entries  required       OCGLXXXII.  Every  master  of  a  ship  for  which  an  official  log-book 

in  official  log.       j^  hereby  required  shall  make  or  cause  to  be  made  therein  entztes  of 

the  following  matters ;  (that  is  to  aay,) 
CoRTieiione.^  ^,^  Evsiy  legal  conviodon  of  any  member  of  his  crew,  and  the 

punishment  infiioted: 
Offences.  ^2.)  Everjr  offence  committed  by  any  member  of  his  «pew  for  which 

it  is  mtended  to  prosecute,  or  to  exdaroe  a  forjfintuxe,  or  to  exact 
a  fine,  together  with  such  statement  oonceming  the  reading 
over  snoh  entry,  and  ccmoeming  the  reply  (if  any)  made  to 
the  chanro,  as  himin-before  required : 
Ponishments.  (8.)  Every  offence  for  which  punishment  is  infficted  on  board,  and 

the  punishment  inflicted : 
Condnct,  ke.,  of       (4)  ^  statement  of  the  conduct,  character,  and  <|uaHfications  of 
^'^^'  each  of  his  crew,  or  a  statement  that  he  dedines  to  give  an 

opinion  on  such  particulars : 
Illnesses  and  (5.)  ETsry  oase  of  ilmcss  or  injury  happening  to  any  member  of 
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the  crew,  with  the  nature  tha«of,  and  the  medical  treatment 
adopted  (if  an?) : 
(6.)  Every  case  of  dealh  hi4^»^:iing  on  board,  and  of  the  ^anae  i>mUit. 

thereof: 
(7.)  Eyenr  birth  hamsening  on  board,  with  the  sex  of  the  infant  Birthi. 

and  tne  namee  of  the  parents : 
(B.)  Eyeiy  marriage  taking  pboe  on  board,  with  the  names  and  Mwriagct. 

ages  of  the  parties : 
(9.)  inie  name  of  eyerj  seaman  or  tf^prentice  who  ceases  to  be  Q"i*^  •bi^ 
a  member  of  the  crew,  otherwise  ihm  by  death,  with  the  place, 
time,  manner,  and  cause  thereof: 
(10.)  The  amount  of  wap^es  due  to  any  seaman  who  enters  her  WagetormeB 
Majesty's  service  during  the  Toyage :  entering  nary. 

(11.)  The  wages  due  to  any  seaman  or  apprentice  who  dies  during  WtgesofdeceMed 
the  voyage,  and  the  gross  amount  of  all  deductions  to  be  made  *^*™^ 
therefrom : 
(12.)  The  sale  of  the  efi^ots  of  any  seaman  or  apprentice  who  dies  Saieof  deceMod 
durinff  the  voyage,  including  a  statement  of  each  article  sold,  °'^''  ^®^* 
and  of  the  sum  received  for  it : 
(13.)  Every  collision  with  any  other  ship,  and  the  circumstances  CoiUikmi. 

under  which  the  same  occurred. 
OOLXXXIII.  The  entries  hereby  required  to  be  made  in  official  Sntriei  bow  to  be 
log-books  shall  be  signed  as  follows ;  (that  is  to  say),  every  such  entry  "^S^^- 
shall  be  signed  by  the  master  and  by  the  mate  or  some  other  of  the 
crow,  and  every  wtrj  of  iUnees,  ii\)uiy,  or  death  shall  be  idso  signed 
by  the  swgeon  or  medical  practitioner  on  board  (if  any) ;  and  eveiy 
entry  of  wages  due  to  or  or  the  sale  of  die  effects  of  any  seaman  or 
iq»prentiee  who  dies  shall  be  signed  by  the  master  and  by  tiie  mate 
and  some  other  member  of  the  crew ;  and  every  entry  of  wages  due 
to  any  seaman  who  enters  her  Majesty's  service  shall  be  signed  by 
the  master,  and  by  the  seaman  or  by  the  officer  authorized  to  receive 
the  seaman  into  such  seirice. 

GGLXXXIV.  The  foltowing  ounces  in  respect  of  official  log-books  Penalties  in  re- 
shall  be  Bunishable  as  herein-after  menticmed ;  (that  is  say,)  J^  *^  **""•* 
(I.)  If  in  any  case  an  official  log-book  is  not  kept  in  the  manner 
hereby  reouired,  or  if  any  entry  hereby  directed  to  be  made  in 
any  such  log-book  is  not  made  at  the  time  and  in  the  manner 
hereby  directed,  the  master  shall  for  each  such  offence  incur 
the  specific  penalty  herein  mentioned  in  respect  Uiereof,  or 
where  there  is  no  such  specific  penalty,  a  penalty  not  exceeding 
five  pounds : 
(2.)  EvCTy  person  who  makes  or  proouares  to  be  made  or  assists  in 
making  any  entry  in  any  official  log-book  in  respect  of  any 
oeeonence  hi^pening  previously  to  Uie  arrival  of  the  ship  at 
her  final  port  of  discharge  more  than  twenty-four  hours  after 
8a<^  arrival,  shall  for  each  such  offence  incur  a  penalty  not 
exceeding  thirty  pounds : 
(3.)  Eveij  person  who  wilfuUy  destroys  or  mutilates  or  renders 
illegible  any  entry  in  any  official  log-book,  or  who  wilfully 
makes  or  procures  to  be  made  or  assists  in  making  any  false  or 
fraudulent  entry  or  omission  in  any  such  log-book,  shall  for 
each  such  oflisnce  be  deemed  guilty  of  a  misdemeanor. 
OOLXXXY.  AH  entries  made  in  any  official  log-book  as  herein-  Entriee  in  offldai 
before  directed  shall  be  received  in  evidence  in  any  proceeding  in  any  ^^y^ct!^^^ 
Court  of  Justice,  subject  to  all  just  exceptions. 

CCLXXXVI.  In  the  case  of  foreigp-goin^  ships  the  master  shall  SS^SJedfJ  diS- 
within  forty-eight  hours  alter  the  ship's  arrival  at  her  final  port  of  pinJnMter.^^ 
destination  in  the  United  Kingdom,  or  upon  the  discharge  of  the  crew, 
whichever  first  happens,  deliver  to  the  shipping  master  before  whom 
the  crew  is  discharged  the  official  log-book  of  the  voyage ;  and  the 
master  or  owner  of  every  home-trade  ship,  not  exclusively  em- 
ployed in  trading  between  ports  on  the  coasts  in  the  United  Kingdom, 
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shall  within  twenty-one  days  after  the  thirtieth  day  of  June  and 
the  thirty-first  day  of  December  in  every  year  transmit  or  deliver 
t^  some  shipping  master  in  the  United  Kingdom  the  official  log-book 
for  tHe  preceding  half  year;  and  every  master  or  owner  who  refuses 
or  neglects  to  deliver  his  official  log-book  as  hereby  required,  shall 
be  sm)ject  to  the  same  consequences  and  liabilities  to  which  he  is 
hereby  made  subject  for  the  non-delivery  of  the  list  of  his  crew  herein- 
))efore  mentioned. 
Officiti  logs  to  be      CCLXXXVII.  If  any  ship  ceases  by  reason  of  transfer  of  owncr- 
■eut  home  in  cate  ghlp  or  change  of  employment  to  fall  within  the  definition  of  a  foreign- 
JidSSi rf toi  ^^^9  o^  ^^  a  home-trade  ship,  the  master  or  owner  thereof  shall,  if 
such  ship  is  then  in  the  United  Kingdom,  within  one  month,  and  if 
she  is  elsewhere,  within  six  months,  ddiver  or  transmit  to  the  shipping 
master  at  the  port  to  which  the  ship  belonged,  the  official  log-lxioik  (if 
any)  duly  maae  out  to  the  time  at  which  she  ceased  to  be  a  foreign- 
going  or  home-trade  ship,  and  in  default  shall  for  each  o£fenoe  incur 
a  penalty  not  exceeding  ten  pounds ;  and  if  any  ship  is  lost  or  aban- 
doned, the  master  or  owner  thereof  shall,  if  practicable,  and  as  soon 
as  possible,  deliver  or  transmit  to  the  shipping  master  at  the  port  to 
which  the  ship  belonged  the  official  log-b(H)k  ^if  any)  duly  made  out 
to  the  time  of^such  loss  or  abandonment,  and  in  default  shall  for  each 
ofience  incur  a  penalty  not  exceeding  ten  pounds. 

SMti  Tndin  and  Eost  Indiei  and  CoIonie$, 

—  '  COLXXXYIII.  If  the  governor-general  of  India  in  council,  or 

^^^^^SiSb^EMt  ^®  respective  legislative  authorities  in  anjr  British  possession  abroad, 
in^mand ooio-  bv  any  acts,  ordinances,  or  other  impropriate  legsi  means,  apply  or 
niai  governmenu  adapt  any  of  the  provisions  in  the  third  part  of  this  act  contained  to 
)Sw  beSSbJ^Jr*  ^7  British  ships  registered  at,  trading  with,  or  being  at  any  place 
throaghoafc  the  within  their  respective  jurisdictions,  and  to  the  owners,  masters,  mates, 
empire.  ^^^  crews  thereof,  such  provisions,  when  so  applied  and  adapted  as 

aforesaid,  and  as  long  as  they  remain  in  force,  shall  in  respect  of  the 
ships  and  persons  to  which  the  same  are  applied  be  enibroed,  and 
penalties  and  punishments  for  the  breach  thereof  shall  be  recovered 
and  inflicted,  throughout   her  Majesty's  dominions,  in  the  same 
manner  as  if  such  provisions  had  been  hereby  so  adopted  and  applied, 
and  such  penalties  and  punishments  had  been  hereby  expressly 
imposed. 
Eaitlndknand       CGLXXXIX.  Every  act,  ordinance,  or  other  form  of  law  to  be 
^ecf todiMa-^  passed  or  promulgated  by  the  governor-general  of  IndUa  in  council, 
kmince,  and  m-    or  by  any  Other  lenslative  authority,  in  pursuance  of  this  act,  sball 
q^^^jjnction  **  respectively  be  subject  to  the  same  right  of  disallowance  or  repeal, 
^'^  ^'^^      and  require  the  same  sanction  or  other  acts  and  formalities,  and  be 
subject  to  the  same  conditions  in  all  respects,  as  exist  and  are  re- 
quired in  order  to  the  validity  of  any  other  act,  ordinance,  or  other 
form  of  law  passed  by  such  govemor^neral  in  council  or  other 
legislative  authority  respectively. 
Conflict  of  laws.        GCXG.  If  in  any  matter  relating  to  any  ship,  or  to  any  person  be- 
longinjf  to  any  ship,  there  appears  to  be  a  conflict  of  laws,  tiien,  if 
there  is  in  the  third  part  of  this  act  any  provision  on  the  subject 
which  is  hereby  expressly  made  to  extend  to  such  ship,  the  case  shall 
be  governed  by  such  provision,  and  if  there  is  no  such  provision  the 
case  shall  be  governed  by  the  law  of  the  place  in  which  sudh  Mp  is 
registered. 

PART  IV. 

SAFETT  AND  PBEVENTION   OF  ACCIDENTS. 

jppUetttitm,  Application. 

Apphcatirai  of  CCXCL  The  fourth  part  of  this  act  shall  apply  to  all  British 

Pan  rv.  of  act.     ships;  and   all  foreign  steam-ships   canying   passengers   between 
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places  in  the  United  Kingdom  shall  be  sabjeot  to  all  the  provisions 
contained  in  the  fourth  part  of  this  act,  and  likewise  to  the  same 
provisions  with  res^t  to  the  certiBcates  of  the  masters  and  mates 
thereof  to  which  Bndsh  steam  ships  are  subject. 

Boats  for  Seagoing  Ships.  Boft*farSg»- 

CCXCII.  The  following  rules  shall  be  observed  with  respect  to  „  ,    — ^ 
boats  and  life  buoys ;  (that  is  to  sa^,)  SdSfe  b^jT** 

(1).  No  decked  ship  ^except  ships  used  solely  as  steam  tugs  and 
ships  engaged  in  the  whale  fishery)  shall  proceed  to  sea  ^m 
any  place  in  the  United  Kingdom,  unless  she  is  provided, 
aooording  to  her  tonnage,  with  boats  duly  siq»plied  with  all 
requisites  for  use,  and  not  being  fewer  in  number  nor  less 
in  their  cubic  contents  than  the  boats  the  mnnbOT  and  cubic 
contents  of  which  are  specified  in  the  table  marired  8.  in  the 
schedule  hereto  fbr  the  class  to  which  such  ship  belongs : 
(2.)  No  ship  carrying  more  than  ten  passengers  shall  proceed  to 
sea  from  any  place  in  the  United  Kingdom,  unless,  in  addition 
to  the  boats  herein-befbre  required,  she  is  also  provided  with  a 
life-boat  furnished  with  all  requisites  for  use,  or  unless  one  of 
her  boats  herein-before  required  is  rendered  buoyant  after  the 
manner  of  a  life  boat : 
(8.)  No  such  ship  as  last  aforesaid  shall  proceed  to  sea  unless  she 

is  also  provided  with  two  lilb  buoys :  . 

And  such  boats  and  life  buoys  shall  be  kept  so  as  to  be  at  all  times  fit 
and  ready  for  use :  Provided,  thai  the  enactments  with  respect  to 
boats  and  lifb  buoys  herein  contained  shall  not  apply  in  any  case  in 
which  a  certificate  has  been  duly  obtained  under  tne  tenth  section  of 
the  "  Passengers'  Act,  1852." 
OCXGIII.  In  any  of  the  fbUowing  cases,  (that  is  to  say,)  PenaitiM  <m  ntt- 

(l.)  If  B,nj  ship  herein-before  required  to  be  provided  with  boats  £*  neeiect55*to 
or  life  buoys  proceeds   to  ^  sea   without  being  so  provided  prorUiMMats  tnd 
therewith,  or  if  any  of  such  boats  or  life  buoys  are  lost  or  "^  *w>oj»- 
rendered  unfit  fbr  service  in  the  course  of  the  voyage  through 
the  wilful  fault  or  negligence  of  the  owner  or  master ;  or, 
(2.)  If,  in  case  of  any  of  such  boats  or  life  buoys  being  accidentally 
lost  or  injured  in  the  oonrse  of  the  voyage,  the  master  wilfully 
neglects  to  replace  or  repair  the  same  on  the  first  opportunity ; 
or, 
(8.)  If  such  boats  and  li£9  buoys  are  not  kept  so  as  to  be  at  all 
times  fit  and  ready  for  use : 
Then  if  the  owner  q)pears  to  be  in  fault  he  shall  inour  a  penalbr  not 
exceeding  one  hunored  pounds,  and  if  the  master  appears  to  oe  in 
fault  he  shall  incur  a  penalty  not  exceeding  fifty  pounds. 

CCXCIV.  No  officer  of  customs  shall  grant  a  clearance  or  trannre  2S5^II,t*todMr 
for  any  ship  herein-befbre  required  to  be  provided  with  boats  or  with  ^^  n^t  comply. 
Life  buoys,  unless  the  same  is  duly  so  provided ;  and  if  saxy  such  ship  inf  with  the  above 
attempts  to  go  to  sea  without  such  clearance  or  transire  any  such  P«*»^««i«- 
officer  may  detain  her  until  she  is  so  provided. 

Li{fhts  and  Fog  SigndU,  and  Mseting  and  Passing.  UiJ^ZaJionff 

CCXCV.  The  following  rules  shall  be  observed  with  regard  to  lights         — 

and  fog  signals;  (that  is  to  say,)         ^  ,  ,  ,.       J^iSTfoJ**'* 

(1.)  The  Admiralty  shall,  from  time  to  time,  make  recnuations  dgaik. 
re<^uiring  the  exhibition  of  such  lights,  by  such  classes  of 
ships,  whether  steam  or  sailing  ships,  within  such  places,  and 
under  such  circumstances  as  they  think  fit,  and  may,  from 
time  to  time,  revoke,  alter,  or  vary  the  same : 
(2.)  The  Admiralty  may,  if  they  think  fit,  make  regulations  requir- 
ing the  use  of  such  fog  signals,  by  such  classes  of  ships, 
whether  steam  or  sidling  ships,  within  such  places  and  under 

*H 
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such  circumstftnces  as"  they  think  fit,  and  may,  from  time  to 

time,  revoke,  alter,  or  vary  the  same : 

(3.)  All  regulations  raade  in  pursuance  of  this  section  shall  he 

published  in  the  London  Gazette,  and  shall  come  into  apenr 

tion  on  a  day  to  he  named  in  the  Gazette  in  which  they  are 

published,  and  the  Admiralty  shall  cause  all  such  regukUioiis 

to  he  printed,  and  shall  fiinush  a  copy  thereof  to  any  owner  or 

master  of  a  ship  who  applies  for  the  same,  and  production  of 

the  Gazette  containing  such  regulationt  shall  be  sufficient 

eyidenoe  of  the  due  maSing  and  purport  thereof: 

(4.)  All  owners  and  masters  &all  be  bound  to  take  nolioe  of  the 

same,  and  shall,  so  long  as  the  same  oontinae  in  force,  exhibit 

such  UghtB,  and  use  such  fog  signals,  at  such  times,  within 

such  places,  in  such  manner,  and  under  such  cironmstanoes 

as  are  enjoined  by  such  regulations,  and  shall  not  exhibit 

any  other  lights  or  use  any  other  fog  signals ;  and  in  case  of 

deutult  the  master,  or  the  owner  of  the  ship,  if  it  appears  thai 

he  was  in  fault,  shall,  for  each  occasion  upon  whi<^  such 

regulations  are  infringed,  incur  a  penalty  not  exceeding  twenty 

pounds. 

^Ji"^i»       CCXCVI.  Whenever  any  ship,  whether  a  steam  or  sailing  ship, 

other.  proceeding  in  one  direction,  meets  another  ship,  whether  a  steam 

or  sailing  ship,  proceeding  in  another  direction,  so  tiiat  if  both 

ships  were  to  continue  their  respective  courses  they  would  pass  so 

near  as  to  involve  any  risk  of  a  collision,  the  helms  of  botti  diipe 

shall  be  put  to  port  so  as  to  pass  on  the  port  side  of  eaefa  other ; 

and  this  rule  shall  be  obeyed  by  all  steam  ships  and  by  all  sailing 

ships,  whether  on  the  port  or  starboard  tack,  and  whether  doee- 

hauled  or  not,  unless  the  circumstances  of  the  case  are  such  as 

to  render  a  departure  from  the  rule  necessary  in  order  to  avoid 

immediate  danger,  and  subject  also  to  the  proviso  that  due  i^^[ud 

shall  be  had  to  the  dangers  of  navigation,  and,  as  regards  sauing 

ships  on  the  starboard  tack  close-hauled,  to  the  keeping  such  ships 

under  command. 

Rnie  for  ttetMneTB     GGXG VII.  Every  steam  ship,  when  navigating  any  nanxnv  channel, 

*"cil"™^  ***"•    shall,  whenever  it  is  safe  and  practiofli)le,  keep  to  that  side  of  the 

^    '  fair-way  or  mid-channel  which  lies  on  the  starboard  side  of  such 

steam  ship. 
ircoDiskmeiiraet     GGXOVIII.  If,  in  any  case  of  collision,  it  appears  to  the  Court 
th*"ni>or*'*  ^     before  which  the  case  is  tried  that  such  collision  was  occasioned  by  * 
owner  not  to  ^    the  non-observauce  of  any  rule  for  the  exhibition  of  lights  or  the 
entiUed  to  re-      use  of  fog  signals,  issued  in  pursuance  of  the  powers  herein-before 
^^'^^'  contained,  or  of  the  foregoing  rule  as  to  the  passing  of  steam  and  I 

sailing  ships,  or  of  the  foregoing  rule  as  to  a  steam  ship  keeping  to 
that  side  of  a  narrow  channel  which  lies  on  the  starboard  aide,  the 
owner  of  the  ship  by  which  such  rule  has  been  infringed  shall  not  be 
entitied  to  recover  any  reoompence  whatever,  for  any  damage  sustained 
bv  such  ship  in  such  collision,  unless  it  is  shown,  to  the  satisfaction 
of  the  Court,  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary. 
Breaches  of  tach  GCXCIX.  In  case  any  damage  to  person  or  property  arises  from 
wiiSi*dJriii5t  ^^®  non-observance  by  any  ship  of  any  of  the  said  rules,  mich  damage 
shall  be  deemed  to  have  been  occasioned  by  the  wilful  default  of  the 
person  in  charge  of  the  deck  of  such  ship  at  the  time,  unless  it  is 
shown,  to  the  satisfaction  of  the  Court,  that  the  circumstances  of  the 
case  made  a  departure'^fr'om  the  rule  necessary. 

Bmid  oMd  BuUd  and  Equipment  of  Steam  Sk^, 

JSndpnuiU  <ff 

si^^^J^        CCC.  The  following  rules  shall  be  observed  with  respect  to  the 
Iron  steamert  to  ^ui^d  of  iron  Steam  ships ;  ^that  is  to  say,) 
bedirkiedfay  (J.)  Every  Steam  ship  Wit  of  iron,  of  one  hundred  tons  or 
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upwards,  the  building  of  which  commenced  after  the  twenty-  wttar-tight  par- 
eighth  day  of  August,  one  thousand  eight  hundred  and  forty-  ****"*■• 
six,  and  every  steam  ship  built  of  iron,  of  less  burden  than 
one  hundred  tons,  the  building  of  which  commenced  after 
the  seventh  day  of  August,  one  thousand  eight  hundred  and 
fifty-one,  (except  ships  used'  solely  as  steam  tugs,)  shall  be 
divided  by  substantial  transverse  water-tight  partitions,  so 
tliat  the  fore  part  of  the  ship  shall  be  separated  irom  the  engine 
room  by  one  of  such  partitions,  and  so  that  the  after  part  of 
such  stup  shall  be  separated  from  the  engine  room  by  another 
of  such  partitions : 
(2.)  Every  steam  ship  built  of  iron,  the  building  of  which  com- 
mences after  the  passing  of  this  act,  shall  be  divided  by  such 
partitions  as  aforesaid  into  not  less  than  three  equal  parts,  or 
as  nearly  so  as  circumstances  permit : 
(t3.)  In  such  last-mentioned  ships  each  such  partition  as  aforesaid 
shall  be  of  equal  strength  with  the  side  plates  of  the  ship  with 
which  it  is  in  contact : 
(4.)  Every  screw  steam  ship  built  of  iron,  the  building  of  which 
commences  after  the  passing  of  this  act,  shall,  in  addition  to 
the  above  partitions,  be  fitted  with  a  small  water-tight  com- 
partment inclosing  the  after  extremity  of  the  shaft; : 
And  no  officer  of  customs  or  other  person  shall  grant  a  clearance  or  Officers  or 
transire  for  any  iron  steam  ship  required  to  be  divided  or  fitted  as  fJJ^^Hfl^tei 
aforesaid,  iinless  the  same  is  so  divided  and  fitted;  and  if  any  such  e^t^ divided, 
ship  attempts  to  ply  or  go  to  sea  without  such  clearance  or  transire, 
any  such  officer  may  detain  her  until  she  is  so  divided  and  fitted ; 
and  if  any  steam  ship  herein-before  required  to  be  so  divided  or  fitted 
plies  or  goes  to  sea  without  being  so  divided  or  fitted  the  owner  shall 
iuciur  a  penalty  not  exceeding  one  hundred  pounds. 
CGCI.  Steam  ships  shall  be  provided  as  foUows ;  ^that  is  to  say,)     Equipment  of 
(1.)  Every  steam  ship  of  which  a  survey  is  hereoy  required  shall  gj^J^^'Re 
be  provided  with  a  safety  valve  upon  each  boiler,  so  con-     ^ 
structed  as  to  be  out  of  the  control  of  the  engineer  when  the 
steam  is  up,  and,  if  such  valve  is  in  addition  to  the  ordinary 
valve,  it  shall  be  so  constructed  as  to  have  an  area  not  less  and 
a  pressure  not  greater  than  the  area  of  and  pressure  on  that 
valve: 
(2.)  Every  sea-going  steam  ship  employed  to  carry  passengers  shall  ^SJfS*  -  ^ 
have  her  compasses  properly  adyusted  from  time  to  time;  •^'*"*®^- 
such  adjustment,  in  the  case  of  ships  surveyed  as  herein-after 
mentioned,  to  be  made  to  the  satisfaction  of  the  shipwright 
surveyor,  and  according  to  such  regulations  as  may  be  issued 
by  the  Board  of  Trade : 
(3.)  Every  sea-going  steam  ship  (unless  used  solelv  as  a  steam  ^"^  ^<^- 
tug)  shall  be  provided  with  a  hoee  adapted  for  the  purpose  of 
extinguishing  ^  in  any  part  of  the  ship,  and  capable  of 
being  connected  with  the  engines  of  the  ship : 
(4.)  Every  sea-going  steam  ship  employed  to  carry  passengers  SlgnaiB. 
shall  be  provided  with  the  following  means  of  making  signals 
of  distress;  (that  is  to  say,)  twelve  blue  lights  or  twelve  port 
fires,  and  one  cannon  witii  ammunition  ror  at  least  twelve 
ehaiges,  or,  in  the  discretion  of  the  master  or  owner  of  such 
ship,  with  such  other  means  of  making  signals  (if  any)  as  may 
have  inreviously  been  approved  by  the  Board  of  Trade : 
(5.)  Every  home-trade  steam  ship  employed  to  cairy  passengers  s^^*?^  ^'^ 
by  sea  shall  be  provided  with  such  shelter  for  the  protection  i*"*'"*^- 
of  deck  passengers  (if  any)  as  the  Board  of  Traae,  having 
regard  to  the  nature  of  the  passage,  the  number  of  deck 
passengers  to  be  carried,  the  season  of  the  year,  the  safety 
of  the  rfiip,  and  the  circumstances  of  the  case,  may  require : 
And  if  any  steam  ship  as  aforesaid  plies  or  goes  to  sea  from  any 
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port  in  the  United  Kingdom  without  being  so  proyided  as  herein- 
before required,  then  for  eaoh  default  in  any  of  the  above  remiisit^s 
the  owner  shall  (if  he  appears  to  be  in  fault)  incur  a  peniuty  not 
exceeding  one  hundred  pounds,  and  the  master  shall  (if  he  appears 
to  be  in  fault)  incur  a  penalty  not  exceeding  fifty  pounds. 
Penaitj  for  im-  CCCII.  If  any  person  places  an  undue  weight  on  the  safety  valve 
SfSj^niTf^  ^^  of  any  steam  ship,  or,  in  the  case  of  steam  ships  surveyed  as  horein- 
after  mentioned,  increases  such  weight  beyond  the  limits  fixed  by 
such  engineer  surveyor  as  herein-after  mentioned,  he  shall,  in  addition 
to  any  other  liabilities  he  may  incur  by  so  doing,  incur  a  penalty  not 
exceeding  one  hundred  poimos. 

Suney  of  Survey  qf  Passenger  S teamen, 

stMmerT.  CGGIII.  For  the  purpose  of  the  enactments  herein  contained  with 

. : —  respect  to  surveys  and  certificates  of  passenger  steam  ships,  the 
•nS^iteamw**  ^^^  "  passengers "  shall  be  held  to  include  any  persons  carried  in  a 
steam  ship,  other  than  the  master  and  crew  and  the  owner,  his 
family  and  servants;  and  the  expression  ''passenger  steamer**  shall 
be  held  to  include  every  British  steam  ship  carrying  passengers  to, 
from,  or  between  any  place  or  places  in  the  United  Krogdom,  except- 
ing steam  ferry  boats  working  in  chains,  commonly  called  steam 
bridges. 
PaMenger  CCCIV.  Every  passenger  steamer  shall  be  surveyed  twice  at  the 

SSra.*""^      least  in  each  yei  iTma^ner  herein-after  mentioned: 
Boarcf  of  Trade  to     CCCV.  The  Board  of  Trade  may  firom  time  to  time  appoint  such 
!SS°fix\heir*^^**  number  of  fit  and  proper  persons  to  be  shipwright  surveyors  and 
mnnention.         engineer  surveyors  for  the  purposes  of  this  act  at  such  ports  or 
places  as  it  thinks  proper,  and  may  also  appoint  a  surveyor  general 
for  the  United  Kingdom,  and  may  from  time  to  time  remove  such 
surveyors  or  any  of  them,  and  may  from  time  to  time  fix  and  alter 
the  rates  of  remuneration  to  be  received  by  such  surveyors. 
Snrreyort  to  OGGYI.  It  shall  be  lawful  for  the  said  surveyors,  in  the  execution 

iDfMdu^^  ***      of  their  duties,  to  go  on  board  any  steam  ship  at  all  reafionable 
^^  times,  and  to  inspect  the  same  or  any  part  thereof,  or  any  of  the 

machinery,  boats,  equipments,  or  articles  on  board  thereof,  or  any 
certificates  of  the  master  or  mate,  to  which  the  provisions  of  this 
act  or  any  of  the  regulations  to  be  made  b^  virtue  thereof  apply, 
not  unnecessarily  detaining  or  delaying  the  ship  from  proceeding  on 
any  voyage,  and,  if  in  consequence  of  any  accident  to  any  such  ship 
or  for  any  other  reason  they  consider  it  necessary  so  to  do,  to  require 
the  ship  to  be  taken  into  dock  for  the  purpose  of  surveying  the 
hull  thereof;   and  any  person  who  hinders  any  such  surveyor  from 
going  on  board  an^  such  steam  ship,  or  otherwise  impedes  him  in 
the  execution  of  his  duty  under  this  act,  shall  incur  a  penalty  not 
exceeding  five  pounds. 
BowrdofTradeto     CCCVII.  The  said  surveyors  shall  execute  their  duties  under  the 
SidS^iS^Jt     dfrection  of  the  Board  of  Trade,  and  such  board  shaU  make  regu- 
lations as  to  the  manner  in  which  the  surveys  herein-after  mentioned 
shall  be  made,  and  as  to  the  notice  to  be  given  to  the  surveyors 
when  surveys  are  required,  and  as  to  the  amount  and  payment  of 
any  traveUing  or  other  expenses  incurred  by  such  surveyors  in 
the  execution  of  their  duties,  and  may  thereby  determine  the  persons 
by  whom,  and  the  conditions  under  which  such  payment  shall  be 
made. 
Penalty onira^        GGGVIII.  EveiT  Surveyor  who  demands  or  recaves,  directly  or 
ffSfunU^iwf   indirectly,  from  the  owner  or  master  of  any  ship  surveyed  by  him 
under  the  provisions  of  this  act,  any  fee  or  remuneration  whatsoever, 
for  or  in  respect  of  such  survey,  otherwise  than  as  the  officer  and  by 
the  direction  of  the  Board  of  Trade,  shall  incur  a  penalty  not  exceeo- 
ing  fiftypounds. 
JSU^mafeVr       ^^^'lK.  The  owner  of  eveiy  passenger  steamer  shall  cause  the 
thipwright  and    ^^^  ^  be  surveyed,  at  the  times  herein-after  directed,  by  one  o(  the 
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said  Bhipwright  sorveyors  and  by  one  of  the  said  engineer  sunreyors  engineer  mr. 
so  appointedf  as  aforesaid;  such  shipwright  sunreyor  being,  in  the  ^y<«.  ■»'. ■«• 
case  of  iron  steamers,  a  person  who  is  in  the  judgment  of  the  Board  dSEwtioM? 
of  Trade  properly  qualified  to  survey  such  ships ;  and  such  sunreyors 
shall  thereupon,  if  satisfied  that  they  can  with  proprie^  do  so,  give  to 
such  owner  declarations  as  follows : 

The  declaration  of  the  shipwright  surreyor  shall  oontain  statements 
of  the  following  particulars ;  (that  is  to  say  J 
(1.)  That  the  hull  of  the  ship  is  sufficient  for  the  service  intended, 

and  in  good  condition : 
(2.)  That  the  partitions,  boats,  life  buoys,  lights,  signals,  compasses, 
and  shelter  for  deck  passengers,  and  the  certificates  of  the 
master  and  mate  or  mates,  are  such,  and  in  such  condition,  as 
required  by  this  act : 
(3.)  The  time  (if  less  than  six  months)  for  which  the  said  hull  and 

equipments  will  be  sufficient : 
(4.)  The  limits  (if  any)  beyond  which,  as  regards  the  hull  and 
equipments,  the  ship  is,  in  the  surveyor  s  judgment,  not  fit 
to  ply: 

(5.)  The  number  of  passengers  which  the  ship  is  in  the  judgment 
of  the  surveyor  fit  to  carry,  distinguishing,  if  necessary, 
between  the  respective  numbers  to  l^  carried  on  the  deck 
and  in  the  cabins,  and  in  difierent  parts  of  the  deck  and 
cabins ;  such  numbers  to  be  subject  to  such  conditions  and 
variations,  according  to  the  time  of  year,  the  nature  of  the 
voyage,  the  cargo  carried,  or  other  circumstances,  as  the  case 

niiires: 
dclaration  of  the  engineer  surveyor  shall  oontain  statements 
of  the  following  particulars ;  Ythat  is  to  say,) 
(1.)  That  the  machinery  or  the  ship  is  sufficient  for  the  service 

intended,  and  in  good  condition : 
(2.)  The  time  (if  less  than  six  months)  for  which  such  machinery 

will  be  sufficient : 
(3.)  That  the  safety  valves  and  fire  hose  are  such,  and  in  such  c(m- 

dition,  as  are  required  by  this  act : 
(4.)  The  limits  of  the  weight  to  be  placed  on  the  safety  valves: 
(5.)  The  limits  (if  any)  beyond  which,  as  regards  the  machinery, 
the  ship  is,  in  the  surveyor's  judgment,  not  fit  to  ply : 
And  such  declarations  shall  be  in  such  form  as  the  Board  of  Trade 
directs. 

CGGX.  The  said  own^  shall  transmit  such  declarations  to  the  Tranimfnion  of 
Board  of  Trade,  within  fourteen  days  after  the  dates  of  the  receipt  BSrihrf'rJide. 
thereof  reejpectively ;  and  in  defauU  shall  forfeit  a  sum  not  exceed-  Penalty  for  delay. 
ing  ten  shillings,  for  every  day  that  the  sending  of  such  declarations 
is  delayed ;   and  such  sum  shall  be  paid  upon  the  delivery  of  the 
certificate  herein-afier  mentioned,  in  addition  to  the  fee  payable 
for  the  same,  and  shall  be  applied  in  the  same  manner  as  such 

aWD* 

CCCXI.  In  all  cases  where  it  is  possible,  the  said  half-yearly  Tim««  'pp®*^*®* 
surveys  shall  be  made  in  the  months  of  April  and  of  October,  and  trenamiMton^ 
the  declarations  shall  be  transmitted  on  or  before  the  thirtieth  day  of  dedaratkma. 
April  and  the  thirty-first  day  of  October  respectively;    but  if  the 
owner  of  any  passenger  steamer  is  unable  to  have  the  same  surveyed 
in  the  month  of  April  or  October,  (as  the  case  may  be,)  either  by 
reason  of  such  ship  beincr  absent  from  the  United  Kingdom  during 
the  whole  of  those  periods  respectively,  or  by  reason  of  such  ship 
or  the  machinery  thereof  being  under  oonstructiou  or  repair,  or  of 
such  ship  being  laid  up  in  dock,  or  for  any  other  reason  satisfactory 
to  the  Board  of  Trade,  then  he  shall  have  the  same  surveyed  as 
aforesaid  as  soon  thereafter  as   possible,  and  shall  transmit  such 
declarations  to  the  Board  of  Trade  wi^in  fourteen  days  after  the 
receipt  thei'eof,  together  with  a  statement  of  the  reasons  which  have 


cu 


Merchant  Shipping  Act,  17  ^  18  VieL  c.  104. 


iMM  oertiAealct. 


iMue  and  tnmt- 
mis8i(Hi  of  ceiti- 
ficatet. 


prevented  the  surrey  of  such  ship  at  the  time  herein-bef(»re  prescribed, 
and  shall,  in  case  of  delay  ill  transmitting  the  declarations,  be 
liable  to  a  forfeiture  similar  to  that  mentioned  in  the  last  preceding 
section. 
Board  of  Trade  to  CCCXII.  Upon  the  receipt  of  such  declarations  the  Board  of 
Trade  sball,  if  satisfied  that  the  provisions  of  the  fourth  part  of  Uiis 
act  have  been  complied  with,  cause  a  certificate  in  duphcate  to  be 
prepared  and  issued,  to  the  efiect  l^at  the  provisions  of  the  law 
with  respect  to  the  survey  of  the  ship  and  the  transmission  of 
declarations  in  respect  thereof  have  bec^  complied  with ;  and  such 
certificate  shall  state,  the  limits  (if  any)  beyond  which,  according 
to  the  declaration  of  the  surveyors,  such  ship  is  not  fit  to  ply, 
and  shall  also  contain  a  statement  of  the  number  of  passengers 
which,  according  to  the  declaration  of  the  shipwright  surveyor,  such 
ship  is  fit  to  carry,  distinguishing  (if  necessam  between  the  re^ieD- 
tive  numbers  to  be  carried  on  the  deck  and  in  the  cabins,  and  in 
different  parts  of  the  deck  and  cabins,  such  number  to  be  subject 
to  such  conditions  and  variations,  according  to  the  time  of  year,  the 
nature  of  the  voyage,  the  cargo  carried,  and  other  circumstances,  as 
the  case  requires. 

GGGXIII.  The  Board  of  Trade  shall  transmit  such  duplicate 
certificate  to  the  shipping  master,  or  to  some  other  public  officer  at 
such  port  as  the  owner  may  mention  for  the  purpose,  or  at  the  port 
where  the  owner  or  his  agent  resides,  or  where  the  ship  was  surveyed 
aud  is  for  the  time  being  lying,  aud  aball  cause  notice  of  such  trans- 
mission to  be  given,  by  post  or  otherwise,  to  the  master  or  owner  (bt 
his  agent ;  and  the  said  shipping  master  or  officer  shall  deliver  such 
duplicate  certificate  to  the  said  owner,  master,  or  agent,  on  his  apply- 
ing and  paying  the  fees  and  other  sums  (if  any)  herein  mentioned  as 
payable  m  that  behalf;  and  in  proving  the  due  issue  and  transmis- 
sion to  the  owner,  agent,  or  master  of  such  certificate,  it  sball  be 
sufficient  to  show  that  the  same  has  been  dulv  received  by  such  ship- 
ping master  or  public  officer  as  aforesaid,  ana  that  due  notice  of  the 
transmission  thereof  to  such  shipping  master  or  officer  has  been  given 
to  such  owner,  master,  or  agent 

CCCXIV.  The  owner  of  evenr  passenger  steamer  requiring  a 
certificate,  imder  the  foiurth  part  of  this  act,  shall  pay  for  every  certi- 
ficate granted  bv  the  Board  of  Trade  such  fees  as  such  board  directs, 
not  eicceeding  the  fees  mentioned  in  the  table  marked  T.  in  the 
schedule  hereto. 

GCCXV.  No  certificate  shall  be  held  to  be  in  force  for  the  purposes 
of  the  fourth  part  of  this  act  beyond  the  date  fixed  by  the  Board 
of  Trade  for  the  expiration  thereof;  and  no  certificate  shall  be  in 
force  after  notice  is  ffiven  by  the  Board  of  Trade  to  the  owner, 
agent,  or  master  of  the  ship  to  which  the  same  relates,  that  such 
board  has  cancelled  or  revoked  the  same;  provided,  that  if  any 
passenger  steamer  is  absent  from  the  United  Kingdom  at  the  time 
when  ner  certificate  expires,  no  penalty  shall  be  incurred  for  the 
want  of  a  certificate  imtil  she  first  begins  to  plj  with  passengers 
after  her  next  subsequent  return  to  the  United  Kingdom ;  and  the 
Board  of  Trade  may  require  any  certificate  which  has  expired,  or 
has  been  revoked  or  cancelled,  to  be  delivered  up  as  it  directs ;  and 
an^  owner  or  master  who,  without  reasonable  cause,  ne^^ects  or 
reluses  to  comply  with  such  requirement  shall  incur  a  penalty  not 
exceeding  tcnpoimds. 

GGGXVI.  Tne  Board  of  Trade  may  revoke  and  cancel  such  certi- 
ficates, in  anv  case  in  which  it  has  reason  to  believe, — 

(1.)  That  the  declarations  of  the  sufficiencv  and  good  condition  of  the 
hull,  equipments,  and  machinery  of  any  passenger  steamer,  or 
either  of  them,  have  been  fra\idulentiy  or  erroneously  made ;  or, 

(2.)  That  such  certificate  has  otherwise  been  issued  upon  false  or 
erroneous  information ;  or. 
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(3.)  That  since  the  makmg  of  such  declarations  the  hull,  e<}uip- 
ments,  or  machinery  of  such  ship  have  sustained  any  injiuy, 
or  are  otherwise  insufficient : 
And  in  eyery  such  case  the  Board  pf  Trade  may,  if  it  thinks  fit, 
require  the  owner  to  have  the  hull,  equipments,  or  machinery  of  such 
ship  again  surveyed,  and  to  transmit  a  mrther  declaration  or  declara- 
tions of  the  sufficiency  and  good  condition  thereof,  before  re-issuing 
any  certificate  or  granting  a  fresh  one  in  lieu  thereof. 

CCCXVII.  The  owner  or  master  of  every  passenger  steamer  shall  SS  to^S^^jIactd 
forthwith,  on  the  transmission  of  any  such  certificate  as  aforesaid  to  in  conspicucSu 
him  or  his  agent,  cause  one  of  the  duplicates  thereof  so  transmitted  to  purt  of  ihip. 
be  put  up  in  some  conspicuous  part  of  the  ship,  so  as  to  be  visible  to 
all  persons  on  board  the  same,  and  shall  cause  it  to  be  continued  so  » 
put  up  so  long  as  such  oertificate  remains  in  force,  and  such  ship  is  in 
use ;  and  in  default  such  owner  or  master  shall  for  every  cmenoe 
incur  a  penalty  not  exceeding  ten  pounds. 

COGXVIII.  It  shall  not  be  lawful  for  any  passenger  steamer  to  sii^p  not  to  pro- 
proceed  to  sea,  or  upon  any  voyage  or  excursion  with  any  passenffers  J^M^wiihout 
on  board,  imless  the  owner  thereof  has  transmitted  to  the  Board  of  certificate. 
Trade  the  declarations  herein-before  required,  nor  unless  the  owner 
or  master  thereof  has  received  from  such  board  such  a  certificate  as 
lierein-before  provided  for,  such  certificate  being  a  certificate  applic- 
able to  the  voyiure  or  excursion  on  which  such  ship  is  about  to  pro- 
ceed ;  and  no  officer  of  customs  shall  grant  any  clearance  or  transire 
for  any  passenger  steamer  unless  upon  the  production  of  such  certi- 
ficate as  aforesaid  (being  a  certificate  then  in  force  and  applicable  as 
aforesaid) ;  and  if  any  passenger  steamer  attempts  to  ply  or  go  to  sea 
without  such  production,  any  such  officer  may  detain  her  until  such 
certificate  is  produced ;  and  if  any  passenger  steamer  plies  or  goes  to 
sea  with  any  passengers  on  board,  without  bavins  one  of  the  dupli- 
catee  of  such  certificate  as  aforesaid  (being  a  certificate  then  in  force, 
and  applicable  as  aforesaid)  so  put  up  as  aforesaid  in  some  con- 
spicuous part  of  the  ship,  the  owner  thereof  shall  for  such  ofience 
incur  a  penalty  not  exceeding  one  hundred  pounds,  and  the  master 
of  such  ship  shall  also  incur  a  further  penalty  not  exceeding  twenty 
pounds. 

GCCXIX.  If  the  owner  or  master  or  other  person  in  charge  of  any  PenaHy  for  car. 
passenger  steamer  receives  on  board  thei^eof  or  on  or  in  any  part  S^'mcSmS"^*'** 
tbereot,  or  if  such  ship  has  on  board  thereof  or  on  or  in  any  part  numben  specified 
thereof,  any  number  of  passengers  which,  having  regard  to  the  time,  in  certificiKo. 
occasion,  and  circumstances  of  the  case,  is  greater  than  the  number 
of  passengers  allowed  by  the  certificate,  the  owner  or  master  shall 
incur  a  penalty  not  exceeding  twenty  pounds,  and  also  an  additional 
penalty  not  exceedinff  five  shillings  for  every  passenger  over  and 
above  the  number  aUowed  by  the  certificate,  or,  if  the  fare  of  any 
of  the  passengers  on  board  exceeds  five  shillings,  not  exceeding 
double,  the  amount  of  the  fares  of  all  the  passengers  who  are  over 
and  above  the  number  so  allowed  as  aforesaid,  such  fares  to  be  esti- 
mated at  the  highest  rate  of  fare  payable  by  any  passenger  on  board. 

CCCXX.  Every  person  who  knowingly  and  wilfiilly  makes  or  assists  Forfory  of  de- 
in  making  or  procures  to  be  made  a  false  or  fraudulent  declaration  SStel^*^ 
or  certificate  with  respect  to  any  passenger  steamer  requiring  a  certi-  miadcmeanor. 
ficate  under  the  fourth  part  of  this  atot,  or  who  forces,  assists  in 
forging,  or  procures  to  be  forced,  fraudently  alters,  assists  in  fraudu- 
lently altering,  or  procures  toT)e  fraudulently  altered,  any  declaration 
or  certificate  required  by  the  fourth  part  of  this  act,  or  any  words  or 
figures  in  any  such  declaration  or  certificate,  or  any  signature  thereto, 
shall  4)0  deemed  guil^  of  a  misdemeanor. 

CCCXXI.  The  said  surveyors  shall  from  tune  to  time  make  such  ^JJ^^^  ^ 
returns  to  the  Board  of  Trade  as  it  requires  with  respect  to  the  build,  the  build  and 
dimensions,  draught,  burden,  rate  of  sailing,  room  for  fiiel,  and  the  2**^P*^'**"" 
nature  and  particulars  of  maohin^y  and  equipments  of  the  ships  **•''■"•*"*■» 
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^^2!?S*  ^  suireyed  by  them ;  and  every  owner,  master,  and  engineer  of  any 
infonnatioiffor  ^uoh  ship  shall,  on  demand,  give  to  sach  sonreyors  all  such  infbnusr 
the  pwpow.  tion  and  assistance  within  lus  power  as  they  require  for  the  purpose 
of  such  returns ;  and  eyery  such  owner,  master,  or  engineer  who,  on 
being  applied  to  for  tiiat  purpose,  wilAdly  refuses  or  negieots  to  give 
such  imbrmation  ot  assistance  shall  be  liable  to  a  penalty  not  exoeed- 
ing  fiye  pounds. 

Miicomhiet  bp  P€u$0mger$  m  SUamen. 


fmt$*ngtr$im 


PenaltiM  on 

persons 

war  <n>  board:  or 

refusing  to  qnit 

theshipw 


CCCXXII.  The  following  offenders,  that  is  to  say, 
(1.)  Any  person  who,  amr  having  been  refused  admission  into 
any  steamer  by  the  owner  or  person  in  charge  thereof,  or  by 
any  person  in  the  employ  of  the  owner  thereof,  on  account 
of  such  steamer  being  full,  and  after  having  had  the  full 
amount  of  his  fare  (if  he  has  ^aid  the  same)  returned  or  ten- 
dered to  him,  nevertheless  persists  in  attempting  to  enter  the 
same;  and 
(2.)  Any  person,  having  got  on  board  any  steamer,  who,  u^n  being 
requested  on  the  like  account  by  the  owner  or  person  m  charge 
thereof,  or  by  any  person  in  the  employ  of  the  owner,  to  leave 
such  steamer  before  the  same  has  quitted  the  place  at  which 
such  person  got  on  board,  and  upon  naving  the  full  amount  of 
his  fare  (if  he  has  paid  the  same)  returned  or  tendered  to  him, 
refuses  to  comply  with  such  request ; 
Shall  for  each  such  offence  incur  a  penalty  not  exceeding  forty  shil- 
lings, to  be  paid  to  the  said  owner. 
Penalty  for  aroid.      CCCXXIlI.  The  following  offenders,  that  is  to  say, 
m^ymentof         ^^^  ^y  person  who  travels  or  attempts  to  travel  in  any  passenger 

steamer  which  has  been  duly  surveyed  in  conformity  with  the 
provisions  of  tliis  act,  without  having  previously  paid  his  fare, 
and  with  intent  to  avoid  payment  thereof;  and 
(2.)  Any  ^rson  who,  having  paid  his  fare  for  a  certain  distance, 
knowingly  and  wilfully  proceeds  in  any  such  steamer  beyond 
such  distance,  without  previously  paying  the  additional  fare 
for  the  additional  distance,  and  with  intei^  to  avoid  payment 
thereof;  and 
(3.)  Any  person  who  knowingly  and  wilfully  refuses  or  neglects  on 
arriving  at  the  point  to  which  he  has  paid  his  fare,  to  quit  any 
such,  steamer ; 
Shall  for  every  such  offence  incur  a  penalty  not  exceeding  five 
shillings,  in  audition  to  the  fare  payable  by  him,  such  penalty  to  be 
payable  to  the  owner  of  such  steamer. 
Penalty  on  per-        CCCXXTV.  Every  person   who,  having  committed  any  of  the 
J-J^t'J^jJ^    offences  mentioned  in  the  two  last  preceding  sections  or  either  of 
and  addreat.        them,  refuses  on  application  of  the  master  of  the  ship  or  of  any 
other  person  in  the  employ  of  the  owner  thereof  to  give  his  name 
and  address,  or  who  on  sucn  application  gives  a  false  name  or  address, 
shall  incur  a  penalty  not  exceeding  twenty  poimds,  to  be  paid  to  Uie 
said  owner. 
Power  to  reftne        COCXXV.  Thi  master  of  any  home-trade  passenger  steam  ship 
MiJSIS^ffJiB    niay  refuse  to  receive  on  board  thereof  any  person  who  by  reason  of 
drunk  or  misoon.  drunkenness  or  otherwise  is  in  such  a  state,  or  misconducts  himself 
duct  themselves,  in  such  a  manner,  as  to  cause  annoyance  to  other  passengers  on 
board,  or  if  such  person  is  on  board,  may  put  him  on  shore  at  any 
convenient  place ;  and  no  person  so  renised  admittance  or  put  on 
shore  shall  be  entitled  to  the  return  of  any  fare  he  may  have  paid. 


JceideiUs. 


Aceidmti. 


Accidents  to  OOGXXVI.  Whenever  any  steam  ship  has  sustained  or  caused  any 

Jc^rted  i?B^  accident  occasioning  loss  of  life  or  any  serious  iiyury  to  any  person, 
.r  T^,i.  or  has  received  any  material  damage  affecting  her  oetmormnemtt 


of  Trade. 
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har  offidenoy  either  in  her  hull  or  in  any  part  of  her  machineiy,  the 
owner  or  master  shall,  within  twenty-four  hours  afier  the  happening 
of  such  accident  or  damage,  or  as  soon  thereafter  as  possible,  send 
to  the  Board  of  Trade,  by  letter  signed  by  such,  owner  or  master,  a 
report  of  such  accident  or  damage,  and  of  the  probable  occasion 
thereof,  stating  the  name  of  the  ship,  the  port  to  which  she  belongs, 
and  the  place  where  she  is ;  and  if  such  owner  or  master  neglect  so 
to  do,  he  shall  for  such  offence  incur  a  penalty  not  exceeding  fifty 
pounds. 

COOXXVII.  If  the  owner  of  any  steam  ship  have  reason,  owing  to  ^o^>m  ^be  giren 
the  non-appearance  of  such  ship,  or  to  any  other  circumstance,  to  ap-  ^i  •^SSStt*** 
prebend  that  such  ship  has  been  wholly  lost,  he  shall  as  soon  as  con-  thipt. 
Ycniently  may  be  send  notice  thereof  in  like  manner  to  the  Board  of 
Trade;  and  if  he  neglect  so  to  do  within  a  reasonable  time  he  shall  for 
such  offence  incur  a  penalty  not  exceeding  fifty  pounds. 

CCCXXVIII.  In  every  case  of  eollision,  in  which  it  is  practicable  ^^^  *^ijj. 
so  to  do,  the  master  shall  immediately  after  the  occurrence  cause  a  ^.      ^ 
statement  thereof,  and  of  the  oircumstanoeB  under  which  the  same 
occurred,  to  be  entered  in  the  official  log-book  (if  any) ;  such  entry  to 
be  signed  by  the  master,  and  also  by  the  mate  or  one  of  the  crew,  and 
in  defiEiult  shall  incur  a  penalty  not  exceeding  twenty  pounds. 

Carrying  dangerous  Ooods.  Canyingj^- 

CGGXXIX.  No  person  shall  be  entitled  to  carry  in  any  ship,  or  to         — 
require  tiie  master  or  owner  of  any  ship  to  carry  therein,  any  aquafortis,  J^^j^^  *^^^ 
oil  of  vitriol,  gunpowder,  or  any  other  goods  which,  in  the  judgment  Sangeroiu^^oods^ 
of  such  master  or  owner,  are  of  a  dangerous  nature ;   and  if  any  oa  bmra  without 
person  carries  or  sends  by  any  ship  any  goods  of  a  dangerous  nature       '^^^^ 
without  distincUy  marking  their  nature  on  the  outside  of  the  package 
containing  the  same,  or  otherwise  giving  notice  in  writing  to  the 
master  or  owner  at  or  before  the  time  of  carrying  or  sending  the  same 
to,  be  shipped,  he  shall  for  every  such  offence  incur  a  penalty  not 
exceeding  one  hundred  pounds;  and  the  master  or  owner  of  any  ship 
may  refuse  to  take  on  board  any  parcels  that  he  suspects  to  contain   \ 
goods  of  a  dangerous  nature,  and  may  require  them  to  be  opened  to 
ascertain  thefao. 


PAET    V. 

PILOTAGE. 

Application.  JppUcaium, 

CCCXXX.  The  fifth  part  of  this  act  shaU  apply  to  the  United  pJS"v?rf^ 
Kingdom  only. 

Powers  qf  Pilotage  Authorities  (General),  Towwm  qf 

CGCXXXI.  Every  pilotage  authority  shall  retain  all  powers  and      Autki!S;L 
jurisdiction  which  it  now  lawfully  possesses,  so  far  as  the  same  are       (Gtnendj. 
consistent  with  the  provisions  of  this  act;  but  no  law  relating  to  such  oenenJ  iurfadic- 
authority,  or  to  the  pilots  licensed  by  it,  and  no  act  done  by  such  tion  ofiniotage 
authority,  shall,  if  inconsistent  with  any  provision  of  this  act,  be  of  •«tboriii«. 
any  force  whatever. 

CCCXXXIL  Every  pUota^e  authority  shall  have  newer,  by  bye-law  f^^jfe?to*** 
made,  with  the  consent  of  her  Mijesty  in  council,  to  exempt  the  make  anu  exumd 
masters  of  any  shins,  or  of  any  classes  of  ships,  from  being  compelled  exemptum*  from 
to  employ  qualified  pilots,  ana  to  annex  any  terms  or  conditions  to  Ji^uge?'^ 
such  exemptions,  and  to  revise  and  extend  any  exemptions  now  ex- 
isting by  virtue  of  this  act  or  any  other  act  of  parliament,  law,  or 
chaiter,  or  by  usage,  upon  such  terms  and  conditions  and  in  such 
manner  as  may  appear  desirable  to  such  a^ithority. 


cvi  Merchant  Skipping  Act^  17  ^  18  VicL  c  104. 

^o«m  of  pilotage     GGOXXXIII.  Subject  to  the  provisions  oontained  in  the  fifth  pert 
aatboiiiiM.         ^^  ^j^  ^^^  ^^  gi^^jj  |^  lawful  for  every  pilotage  authority,  by  bye-law 

made  with  the  consent  of  her  Majesty  in  council,  from  time  to  tune  to 

do  all  or  any  of  the  following  things  within  its  districts;  (that  is 

to  say,) 

To  determine  (!•)  ^o  determine  the  qualifications  to  be  required  from  persons 

qaaUficiitioiii  of  applying  to  be  licensed  as  pilots,  whether  in  respect  of  their  age, 

P*'^  *  skill,  time  of  service,  character,  or  otherwise : 

To  make  legaiv       (%)  To  make  rM^ations  as  to  the  approval  and  licensing  of  jHlot 

^m  M  to  pilot  boats  and  ships,  with  newer  to  establish  and  regulate  companies 

*  for  the  support  of  sucn  boats  and  ships,  and  for  a  participation 

in  the  profits  made  thereby ;  the  companies  so  establisbea  to  be 

exempt  from  the  provisions  of  the  act  passed  in  the  seesion 

holden  in  the  seventh  and  eighth  years  of  the  reign  of  ber  present 

Mc^esty,  cluster  one  bundled  and  ten,  intituled  **  An  Act  for 

the  Registration,  Inooiporation,  and  Begulation  of  Joint  Stock 

Companies :" 

tbn'Ilfor  Sr^        (3.)  To  make  regulations  for  the  government  of  the  pilots  licensed 

goTenuneBt  of  hy  them,  and  for  insuring  their  good  conduct,  and  their  eon- 

piioU:  stant  attendance  to  an  efiectual  performance  of  their  duty, 

either  at  sea  or  on  shore : 
TojuikeregBift-       (4  j  Jq  fl^  ^^  terms  and  conditions  of  granting  licences  to  pilots 
Ucencet  and  A^^  apprentices,  and  of  granting  such  pilotage  certificates  as 

oertificatea:  herein-after  mentioned  to  masters  and  mates,  and  to  make 

regulations  for  punishing  any  breach  of  such  regulations  as 
aforesaid  committed  by  such  pilots  or  apprentices  or  by  such 
masters  and  mates  by  the  withdrawal  or  suspension  of  their 
licences  or  certificates,  as  the  case  may  be,  or  by  the  infliction 
of  penalties  to  be  recoverable  summarily  before  two  justices, 
so  that  no  such  penalty  be  made  to  exceed  the  sum  0/  twenty 
pounds,  and  so  that  every  such  pensl^  be  capable  of  reduc 
tion,  at  the  discretion  of  the  justices  by  whom  the  same  is 
inflicted: 

dn<i  Steiri'*'        (^•)  ^^  ^^  ^^  "^^  *^^  prices  or  Other  remimeration  to  be  de- 
piiotage:  manded  and  received  Tor  the  time  being  by  pilots  licensed  by 

such  authority,  or  to  alter  the  mode  of  remunerating  such 
pilots,  in  such  manner  as.such  authority  may,  with  such  consent 
as  aforesaid,  think  fit,  so  that  no  higher  rates  or  mices  be  de- 
manded or  received  from  the  masters  or  owners  of  ships,  in  the 
case  of  the  Trinity  House,  than  the  rates  and  prices  ^ecified 
in  the  table  marked  U.  in  the  schedule  hereto ;  and  in  the 
case  of  all  other  pilotage  authorities,  than  the  rates  and  prices 
which  might  have  been  lawfully  fixed  or  demanded  by  such 
pilotage  au&orities  respectively  imder  any  act  of  parliament, 
charter,  or  custom  in  force  immediately  before  the  commence- 
ment of  this  act : 
To  arrange  t^e  (6.)  To  make  such  arrangements  with  any  other  pilotage  authori^ 
hnuteof pilotage  ^^  altering  the  linnts  of  then-  respective  districts,  and  for 

extending  the  powers  of  such  other  authority  or  the  privileges 
of  the  pilots  licensed  by  such  other  authority  w  any  of  them  to 
all  or  any  part  of  its  own  district,  or  for  limitmg  its  own  powers 
or  the  pnvile^  of  its  own  pilots  or  any  of  them,  or  for 
sharinff  the  said  last-mentioned  powers  and  privileges  with  the 
said  other  authority  and  the  pilots  licensed  by  it»  or  for  dele- 
gating or  surrendermg  such  powers  and  privileges  or  any  of 
them  to  any  other  pilotage  authority  either  already  conetituted 
or  to  be  constituted  by  agreement  between  such  authorities, 
and  to  the  pilots  licensed  by  it,  as  may  appear  to  such  pilotage 
authorities  to  be  desirable  for  the  purpose  of  fadlitating  navi- 
gation or  of  reducing  chaiges  on  ship^sing: 
foiida^r^^  (7.)  To  establish,  eithw  alone  or  in  ooniunotion  with  any  other 

anuoated  p^':  pilotage  authority  or  authorities,  funds  for  the  relief  of  super 
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animated  or  infinn  qualified  pilots,  or  of  their  wives,  widows,  or 
children,  or  to  make  any  new  regolations  with  respect  to  any 
faDds  already  applicahle  to  the  ahoye  purposes  or  any  of  them, 
with  power  to  determine  the  amount,  mannw,  time,  and  perscms 
(such  persons  to  he  in  the  service  of  such  pilotage  authority)  to 
and  in  which  and  hy  and  upon  whom  the  oontrihutions  in  support 
of  such  existing  or  future  funds  may  be  made  or  levied ;  and 
further  to  declare  the  persons  or  class  of  persons  (such  persons 
or  class   of  persons  beinff  confined  to  men  in  the  service  of 
such  pilotage  authority,  meir  wives,  widows,  car  chUdrenJ   en- 
titled to  nartioipate  in  the  benefits  of  sueh  existing  or  rature 
funds,  and  the  terms  and  conditions  upon  which  they  are  to  be 
so  entitled : 
(8.)  To  repeal  or  alter  any  bye-law  made  in  exercise  of  the  above  to  alter  bje-tawt. 
powers,  and  to  make  a  new  bye-law  or  new  bye-laws  in  lieu  thereof : 
And  every  bye-law  duly  made  by  any  pilotage  autliority  in  exercise  of 
the  powers  hereby  ffiven  to  it,  shall  be  valid  and  effectual,  notwith- 
standing any  act  of  parliament,  rule,  law,  or  custom  to  the  con^ 
trary. 

GGGXXXIY.  Every  bye-law  proposed  to  be  enacted  by  any  pilotage  PubUcatioii  of 
authority  in  pursuance  of  the  foregoing  powers  shall,  before  it  is  bye-kwa. 
submitted  to  her  Majesty  in  oounoil  for  her  assent,  be  published  in 
such  manner  as  may  from  time  to  time  be  prescribed  by  the  Board  of 
Trade. 

GOOXXXV.  Every  order  in  council  made  in  pursuance  of  the  Bye-iawa  to  be 
provisions  herein-before  contained  shall  be  laid  before  both  houses  of  m4t^**"  ^"*** 
parliament  as  soon  as  possible  after  the  making  thereof. 

GGGXXXV I.  If  the  greater  part  in  number  of  the  qualified  pilots  Power  of  apooa 
belonging  to  any  port,  or  the  local  marine  board,  where  there  is  one,  to  Board  of  trade, 
or  at  any  port  where  ihete  is  no  local  marine  board,  if  any  masters, 
owners,  or  insurers  of  ships,  being  not  less  than  six  in  number,  con- 
sider themselves  aggrieved  by  any  regulation  or  bye-law  in  force  when 
this  act  comes  into  operation  or  tiereafter  made  imder  some  authority 
other  than  the  provisions  of  this  act,  or  by  any  defect  or  omission 
therein,  they  may  appeal  to  the  Board  of  Trade,  and  the  said  board 
may  thereupon  revoke  or  alter  any  such  regulation  or  bye-law  or  may 
make  additions  thereto  in  such  manner  as,  having  regard  to  the 
interests  of  the  persons  concerned,  may  linear  to  be  just  and 
expedient;  and  every  order  so  made  shall  be  conclusive  in  the 
matter. 

Eetums  hy  Pilotage  Authorities  {Generdl),  JUiums 

GGGXXXVII.  Every  pilotage  authority  shall  deliver  periodically      ^jSlSi^ 
to  the  Board  of  Trade,  in  such  form  and  at  such  times  as  such  board       CGMtnO. 
requires,  returns  of  the  following  particulars  with  regard  to  pilotage  pflotageaii- 
within  the  port  or  district  under  the  jurisdiction  of  such  authority ;  thocitua  to  make 

(that  is  to  say,)  ^^^rllL^ 

(I.)  All  bye-laws,  regulations,  orders,  or  ordinances  relating  to  pilots  of  certain  par- 

or jilotage  for  the  time  being  in  force :  ^^SJ^uSIf*'**^ 

(2.)  The  names  and  ages  of  all  pilots  or  apprentices  licensed  or  au-  ^"^  1»»*«8«- 
thorized  to  act  by  such  authority,  and  of  all  pilots  or  apprentices 
acting  either  mediately  or  immediately  under  such  authority, 
whether 'so  licensed  or  authorized  or  not: 
(8.)  The  service  for  which  each  pilot  or  apprentice  is  licensed: 
(4.)  The  rates  of  pilotage  for  the  time  being  in  force,  including 
therein  the  rates  and  descriptions  of  all  charges  upon  shipping 
made  for  or  in  respect  of  pilots  or  pilotage : 
(5.)  The  total  amount  received  for  pilotaffe,  distinguishing  the 
several  amounts  received  from  British  ships  and  from  foreign 
^ips  respectively,  and  the  several  amounts  received  in  respect  of 
different  classes  of  ships  paying  different  rates  of  pilotage  accord- 
ing to  the  scale  of  such  rates  for  the  time  being  in  force,  and  the 
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several  amounts  received  for  the  BQveral  classee  of  service  rendered 
by  pilots ;  and  also  the  amount  paid  bv  such  ships  (if  any)  as 
have  before  reaching  Uie  outer  limits  of  pilotage  water  ii  outward- 
boundt  or  their  port  of  destination  if  inward-bound,  to  take  or  pav 
for  two  or  more  pilots,  whether  licensed  by  the  same  or  by  dii- 
ferent  pilotage  authorities;  together  with  the  numbers  of  the 
ships  of  each  of  the  several  elates  paying  such  several  amountv 
as  aforesaid : 
(6.)  Tbe  receipt  and  expenditure  of  all  monies  received  by  or  on 
behalf  of  such  authority,  or  by  or  on  behalf  of  any  sub-comiiii»' 
sioners  appointed  by  them,  in  re^>ect  of  pilots  or  pilotage : 
And  shall  allow  the  Board  of  Trade,  or  anv  persons  wpointed  hj  such 
board  for  the  purpose,  to  inspect  any  books  or  documents  in  its 
possession  relating  to  the  several  matters  herein-before  required  to  be 
returned  to  the  Board  of  Trade. 
If loni  nutLoritiet     GCCXXXVIU.  If  any  of  such  pilotage  authorities  as  aforesaid 
m[iUrS7ctuni8,  (^^^^^  ^^^^^  the  Trinity  House,  or  sub-commissioners  of  pilotage 
their  jurisdictiou  appointed  by  it,  as  herein-after  mentioned,)  fail  to  deliver  to  the  Boara 
ma^jjbe^rausferred  of  Trade  the  periodical  returns  herein-before  required  within  one  year 
Uomc  "^  ^      of  such  time  as  may  be  fixed  by  such  board  for  the  purpose,  or  if  any 
of  such  authorities  do  not  allow  the  said  board,  or  anv  persons  who 
may  be  appointed  by  it  for  the  purpose,  to  inspect  any  books  or  docu- 
ments in  their  possession  relating  to  the  matters  herein-be£ore  reauired 
to  be  returned  by  them,  it  shall  be  law^  for  her  Mfgestv,  by  and  with 
the  advioe  of  ner  Privy  Council,  to  direct  that  all  tne  rights  and 
powers  of  such  authorities  in  respect  of  pilotage  shall  cease  or  be  soft- 
pended  during  such  time  as  her  Migesty  directs;  and  thereupon  the 
Trinity  House  shall  thereafter,  or  dunng  such  time  as  such  suspension 
may  continue,  have  and  exercise  the  same  powers  of  appointing  sub- 
commissioners  of  pilotage,  and  of  licensing  pilots,  and  of  estabUshing 
and  altering  rates  of  pilotage,  within  the  district  within  which  tbe 
authority  so  making  default  has  previously  appointed  or  licensed 
pilots,  as  it  is  by  this  act  authorized  to  exercise  in  any  district  for 
which  no  particular  provision  is  made  by  any  act  of  parliament  or 
charter  for  the  appointment  of  pilpts,  and  shall  also  dunnff  such  time 
as  aforesaid  have  and  exercise  the  same  rights,  title,  ana  powers  to 
and  in  respect  of  any  pilotage  funds  or  other  pilotage  property  which 
the  said  puotatfe  aumorities  would  or  might  have  had  or  exercised  if 
not  so  suspended  as  aforesaid 
RotnrnBtobeiaid      GGGXXXIX.  The  Board  of  Trade  shall  without  delay  cause  the 
before  Pwiiameut.  several  petums  herein-before  required  to  be  made  to  such  board  to  be 
laid  before  both  houses  of  parliament. 

^»tmng  <^  Lioeiuing  o/MoiUri  and  Mates  (Oenera^. 

MaH»r»  and  /^r%f>e^r-r        mt  m  %   ' 

Mau»  CGGXL.  The  master  or  mate  of  any  ship  may,  upon  givinff  am 

MastvOTimU,    ^<^^<5®»  *^^  consenting  to  pay  the  usual  expenses,  apply  to  any  pilotage 
if  examined  and    authority  to  be  examined  as  to  his  capacity  to  pilot  the  ship  of 
paweMo  recei»e  which  he  Is  master  or  mate,  or  any  one  or  more  ships  belonging  to 
{iJj^^2e!aiabUng   ^®  QMsiQ  Owner,  within  any  part  of  tne  district  over  which  such  pilotage 
him  to  puot  par-   authority  has  jurisdiction ;  and  such  master  or  mate  shall,  if  such 
ticuiar  ahipa.        authority  thinks  fit,  thereupon  be  examined ;  and  if  found  competent 
a  pilotage  certificate  shall  be  mnted  to  him,  containing  his  name,  a 
specification  of  the  ship  or  ships  in  respect  of  which  he  has  been 
examined,  and  a  description  of  the  limits  within  which  he  is  to  jnlot 
the  same,  such  limits  to  be  within  such  jurisdiction  as  aforesaid;  and 
such  certificate  shall  enable  the  person  therein  named  to  pilot  Um 
ship  or  any  of  the  ships  therein  specified,  of  which  he  is  acting  as  master 
or  mate  at  the  time,  out  no  other,  within  the  limits  therein  described, 
without  incurring  any  penalties  for  the  non-employment  of  a  qualified 
pilot. 
2te  Stm^??'"      CGGXLI.  The  pilotage  certificate  so  gpranted  shall  not  be  in  force 
^        for  more  than  one  year,  unless  the  same  is  renewed,  which  may  firom 
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time  to  time  be  done  by  an  endi^sement  under  the  hand  of  tlie 
secretary  or  other  proper  officer  of  the  authority  by  whom  such  certi- 
ficate was  granted. 

CCCXLir.  If,  upon  complaint  to  the  Board  of  Trade,  it  appear  to  SSdn/aS^*  ^ 
such  board  that  any  such  authority  as  aforesaid  has,  wiUiout  reason-  grant  pilotage 
able  cause,  refused  ot  neglected  to  examine  any  master  or  mate  who  oerttRcatcs  to 
has  applied  to  them  for  the  purpose,  or  after  he  has  passed  the  S^honUes're^ 
examination  has,  without  reasonable  cause,  refused  or  neglected  to  ftuing  to  do  w. 
grant  him  a  pilotage  certificate,  or  that  the  examination  of  any  such 
master  or  mate  has  been  unfiairly  or  improperly  conducted,  or  that  any 
terms  imposed  or  sought  to  be  miposed  by  such  authority  are  unfair 
or  improp^,  or  that  any  pilotage  certificate  granted  by  such  authority 
has  been  improperly  withdrawn,  the  Board  of  Trade  may,  if  in  its 
judgment  the  curcumstance  appear  to  require  it,  appoint  persons  to 
examine  such  master  or  mate,  and  if  he  is  found  oomjpetent  may  grant 
him  a  pOotage  certificate,  containing  the  same  particulars  as  would 
hare  been  inserted  in  any  certificate  granted  by  such  pilotage  autho- 
rities as  aforesaid,  upon  such  tenns  and  conditions,  and  subject  to 
such  regulations,  as  such  board  mar  think  fit;  and  such  certificate 
shall  hare  the  same  efiect  as  if  it  had  been  granted  by  such  pilotage 
authority  as  aforesaid ;  and  such  certificate  shall  be  in  force  for  one 
year,  and  may  be  renewed  from  year  to  year,  either  by  the  said 
authorities  in  manner  herein-before  mentioned,  or  by  the  Board  of 
Trade,  if  such  board  thinks  fit,  such  renewal  to  be  endorsed  on  the 
said  oertificate,  eitlwr  by  such  person  as  the  Board  of  Trade  may 
appoint  for  the  purpose,  or  in  manner  herein-before  provided  as  to 
certificates  granted  by  any  pilotage  authority. 

OCCXLIII.  All  masters  or   mates,  to   or  for  whom  any  such  J®"^^PJj* 
pilotage  certificates  as  aforesaid  are  granted  or  renewed  by  any  S^tet  and  there' 
pilotage  auUiority,  shall  pay  to  such  authority,  or  as  it  directe,  such  newaia  thereof. 
fees  upon  their  respective  certificates  and  upon  the  renewals  thereof 
as  are  from  time  to  time  fixed  for  that  purpose  by  such  authority, 
with  the  consent  of  the  Board  of  Trade ;  and  all  masters  and  mates 
to  or  for  whom  any  such  certificates  are  granted  or  renewed  by  the 
Board  of  Trade  shall  pay  to  such  board,  or  as  it  directe,  such  fees 
upon  their  certificates  and  upon  the  renewals  thereof  as  may  be  fixed 
by  such  board,  so,  nevertheless,  that  in  the  case  of  pilotage  certifi- 
cates granted  or  renewed  by  the  Board  of  Trade,  such  fees  shall  in 
no  case  be  less  than  the  fees  payable  by  the  qualified  pilote  in  the 
same  district  upon  their  licences  and  the  renewal  thereof  ,*  and  such 
fees  shall,  in  the  case  of  certificates  and  renewals  granted  by  pilotage 
authorities,  be  applicable  either  to  paying  the  expense  of  the  exami-  ' 

nations,  or  any  other  general  expenses  connected  with  pilotage 
incurred  by  such  authorities,  or  to  tne  pilote'  superannuation  fund  of 
the  district  (if  any),  or  otherwise,  K>r  the  benefit  of  the  pilote 
appointed  by  such  authorities,  as  such  authorities  think  fit;  and 
such  fees  shall,  in  the  case  of  pilotage  certificates  granted  or  renewed 
by  the  Boiml  of  Trade,  be  applicable  to  the  expense  of  the  examina- 
tions, and  the  surplus  (if  any)  shall  be  applied  for  the  benefit  of  the 
qualified  pilote  of^the  port  or  district  to  which  such  certificates  apply, 
in  such  manner  as  such  board  thinks  fit 

CGOXLIV.  K  at  any  time  it  appears  to  tiie  Board  of  Trade,  or  to  S|^%j£tjli^- 
any  pilotage  authority,  that  any  master  or  mate  to  whom  a  pilotage  certifteatei. 
certificate  has  been  granted  by  such  board  or  authority  has  been 
guilty  of  misconduct,  or  has  shown  himself  incompetent  to  pilot  his 
ship,  such  board  or  such  authority  (as  the  case  may  be)  may  there- 
upon withdraw  his  certificate,  and  such  certificate  shall  thenceforth 
cease  to  be  of  any  effisct  whatever. 

Pilot  Boats  {Omeral).  comurai/. 

COCXLV.  All  boate  and  ships  regularly  employed  in  the  pilotage  puot  boeta  how 
service  of  any  district  shall  be  approved  and  licensed  by  the  pilotage  to  be  provided.. 
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authority  of  such  district,  who  may,  at  Uieir  discretion,  appoint  and 
remove  the  masters  of  such  boats  and  ships. 
Clitmetorirtki  of     CCCXLVI.  Every  pilot  boat  or  ship  shall  be  distinguished  by  tiie 
pilot  boau.         following  characteristics ;  (that  is  to  say,) 

(1.)  A  black  colour  painted  or  tarred  outside,  with  the  exception 

of  such  names  and  numbers  as  are  herein-after  mentioned ; 

or  such  other  distinguishing  colour  or  colours  as  the  pilotage 

authori^  of  the  district,  with  the  consent  of  the  Board  of 

Trade,  directs : 

(2.)  On  her  stem  the  name  of  the  owner  thereof  and  the  port  to 

which  she  belongs  painted  in  white  letters,  at  least  one  inch 

broad  and  three  inches  long,  and  on  each  bow  the  number  of 

the  licence  of  such  boat  or  ship : 

(8.)  When  afloat,  a  flag  at  the  mast  head,  or  on  a  sprit  or  staff, 

or  in  some  other  equally  conspicuous  situation;    such  flag 

to  be  of  large  dimensions  compared  with  the  size  of  the 

boat  or  ship  carrying  the  same,  and  to  be  of  two  ooloun, 

the  upper  horizontal  half  white,  and  the  lower  horizontal 

half  rea : 

And  it  shall  be  tiie  duty  of  the  master  of  such  boat  or  ship  to  attend 

to  the  following  particulars :  First,  that  the  boat  or  ship  possesses  all 

the  above  characteristics;  secondly,  that  the  aforesaid  flaff  is  kept 

clean  and  distinct,  so  as  to  be  easily  discerned  at  a  proper  distance ; 

and,  lastiy,  that  the  nam^  and  numbers  before  mentioned  are  not  at 

any  time  concealed;  and  if  default  is  made  in  any  of  the  above 

particulars,  he  shall  incur  a  penalty  not -exceeding  twenty  pounds  for 

each  default 

%j»iiJ«dpaotto      OOCXLVII.  Whenever  any  qualified  pilot  is  carried  off  in  a  boat 

Uwofii  nof  in      Of  ship  not  in  the  pilotage  service,  he  shul  exhibit  a  flag  of  the  above 

piioi  irait  description,  in  order  to  show  that  such  boat  or  ship  has  a  qualified 

pilot  on  board ;  and  if  he  fails  to  do  so,  without  reasonable  cause,  he 

shall  incur  a  penalty  not  exceeding  fifty  pounds. 

^*"*1Satd^  -     OCCXLVin.  If  any  boat  or  ship,  not  having  a  licensed  pQot  on 

Sig^pikitfliJs.       board,  displays  a  flag  of  the  above-mentioned  description,  there  shall 

be  incurred  for  every  such  offence  a  penalty  not  exceeding'  fifiv 

pounds,  to  be  reooveied  from  the  owner  or  firom  the  master  oi  such 

Doat  or  ship. 

PiM  Ucencet  Pilot  Licences  (OeneraT). 

Reetet^^pflot       CCCXLIX.  Every  qualified  pilot  on  his  appointment  shall  receive 

licence.  a  licence,  containing  his  name  and  usual  place  of  abode,  together 

with  a  description  of  his  person,  and  a  specification  of  the  limits 

within  which  he  is  qualified  to  act :  and  it  shall  be  the  duty  of  the 

principal  officer  of  customs  at  the  place  at  or  nearest  to  which  any 

qualified  pilot  may  reside,  upon  his  request,  to  register  his  licence ; 

and  no  qualified  pilot  shall  be  entiti^  to  act  as  such  until  his  licence 

is  so  registered ;  and  any  qualified  pilot  acting  beyond  the  limits 

for  which  he  is  qualified  by  his  licence  shall  be  considered  as  an 

unqualified  pilot. 

S&be"iS-*'       ^CCL.  Every  qualified  pilot  shall,  upon  receiving  his  Hoence,  be 

niahed  toqnaUfted  fumished  wtth  a  copy  of  such  part  of  ibis  act  as  relates  to  pilotage, 

!2^  "*^  *K  ^'     together  with  a  copy  of  the  rates,  bye-laws,  and  regulations  established 

produced  i»7  him.  ^^.^  ^^  ^i^xit  for  which  he  18  Moensed;  and  he  shall  produce 

such  copies  to  the  master  of  any  ship,  or  other  person  employing  him, 
when  required  to  do  so,  under  a  penalty  in  case  of  default  not  exceed- 

n«  iiu;i    n«*        ^  ^^®  pOUnds. 

^Su^hW"       CCCLI.  Everv  qualified  pUot,  while  aotinff  in  that  capacity,  shaH 

to  empiojer.        be  provided  with  his  licence,  and  produce  the  same  to  every  person 

by  whom  he  is  employed,  or  to  whom  he  tenders  his  services  as  pilot; 

and  if  he  refuses  to  do  so  at  the  request  of  such  person,  he  shall  mcnr 

for  each  ofience  a  penalty  not  exceeding  ten  pounds,  and  ^all  be 
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subject  to  fluspension  or  dismissal  by  the  pilotage  autiiori^  by  idiom 

OCCLII.  Erery  jualifled  pilot,  when  required  by  the  ^oteg©  J^J^Sl)!" 
authority  who  appointed  him,  shall  produce  or  deliver  up  his  licence;  what  required, 
and  on  the  death  of  any  ouaUfied  puot  the  person  into  whose  hands  ^^J^^^ 
his  licence  happens  to  fall  shall  without  delay  transmit  the  same  to  ^  ^'^^' 
the  pilotage  authority  who  appointed  tiie  deceased  pilot;  and  any 
pilot  or  person  failing  to  comply  with  the  provisions  of  this  section 
shall  incur  a  penalty  not  exceeding  ten  pounds. 

Compulsory  Pilotage  (OmerdlJ.  CmpnUoty 

Fuotwffe 

GGGLIIL  Subject  to  anv  alteraticm  to  be  made  b]^  any  pilotage      (GenerMO- 
authority  in  pursuance  or  the  power  herein-before  in  that  beh^f  Q^p,^j~ 
given,  the  employm^it  of  pilots  shall  continue  to  be  compulsory  in  piiot^eiu  what 
all  districts  in  which  the  same  was  by  law  compulsory  immediately  ^^1^*^ 
before  the  time  when  this  act  comes  into  operation ;  and  all  exempt     ^"'^^^ 
tions  from  oompukonr  pilotage  then  existmg  within  such  chstricts 
shall  also  continue  in  rorce ;  and  every  master  of  any  imexempted  ^p 
navigating  within  any  such  district  who,  after  a  qualified  inlot  has 
offered  to  take  charge  of  sneh  ship  or  has  made  a  signal  for  that 
purpose,  either  himsmf  pilots  such  ship  without  possessing  a  pilotage 
certificate  enabling  him  so  to  do,  or  employs  or  continues  to  emjdoy 
an  unqualified  person  to  pilot  her,  and  every  master  of  an  exempted  ' 

ship  navigating  within  any  such  district  who,  after  a  qualified  pUot 
has  offered  to  take  charge  of  such  ship,  or  has  made  a  signal  for  that 
purpose,  employs  or  continues  to  employ  an  unqualified  pilot  to  pilot 
W,  shall  for  every  such  oflbnce  incur  a  penalty  of  double  the  amount 
of  pilotage  demandable  for  the  conduct  of  sucn  ship. 

GOOLIV.  The  master  of  every  ship  carrying  passengers  between  Home-trade  pu- 
any  place  situate  in  the  United  Kingdom,  or  the  islands  of  Guernsey,  "^^'^^ifija 
Jersey,  Sark,  Aldemey,  and  Man,  and  any  other  place  so  situate,  d]^,^D^  they 
when  navigating  upon  any  waters  situate  within  the  limits  a{  any  bare  t^rtincated 
district  for  which  puots  are  licensed  by  any  pilotage  authority  under  "*"**"  ^  ■"**•• 
the  provisions  of  this  or  of  any  other  act,  or  upon  any  part  theveof  so 
situate,  shall,  unless  he  or  his  mate  has  a  pilotage  certificate  enablinff 
such  master  or  mate  to  pilot  the  said  ship  within  such  district,  granted 
under  the  provisions  herein-before  contained,  or  such  certificate  as 
next  herein-after  mentioned,  being  a  certificate  applicable  to  such  dis- 
trict and  to  such  ship,  employ  a  qualified  pilot  to  pilot  his  ship;  and  if 
he  fails  so  to  do  he  snail  tor  every  offence  incur  a  penalty  not  exceed- 
ing one  hundred  pounds. 

CCCLV.  Any  master  or  mate  of  a  ship  which  by  the  last  preceding  *^****2,Sf^ 
section  is  made  subject  to  compulsory  pilotags  may  apnly  to  the  Board  mSiSSil^^d 
of  Trade  for  a  certificate,  and  the  Board  of  Trade  shall  thereupon,  on  mates, 
satisfaotoiy  proof  of  his  having  continuously  piloted  any  ship  within 
the  limits  of  any  pilotage  district,  or  of  any  part  or  parts  thereof  for 
two  years  prior  to  the  commencement  of  this  act,  or  upon  satisfactory 
proof  by  examination  of  his  competency,  or  otherwise  as  it  may  deem 
expedient,  cause  to  be  granted  to  him,  or  to  be  endorsed  on  any  cer- 
tificate of  competency  or  service  obtained  by  him  under  the  third  part 
of  this  act,  a  certificate  to  the  effect  tiiat  he  is  authorized  to  pilot  any 
ship  or  ships  belonging  to  the  same  owner,  and  of  a  draught  of  water  not 
greater  than  such  &aught  as  may  be  spedfied  in  the  certificate,  within 
the  limits  aforesaid ;  and  the  said  certificate  shall  remain  in  force  for 
such  time  as  the  Board  of  l>ade  directs,  and  shall  enable  the  master 
or  mate  therein  named  to  conduct  the  ship  or  ships  the|[ein  specified 
with  the  limits  therein  described  to  the  same  extent  as  if  the  last 
preceding  section  had  not  been  passed,  but  not  further  or  otherwise ; 
and  every  such  master  or  mate  shall,  upon  applying  for  such  certifi- 
cate or  for  any  renewal  thereof,  pay  to  the  Boiard  of  Trade  or  as  it 
directs  such  fiaes  not  exceeding  the  fides  payable  on  an  examination 
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for  a  master^s  oertifioate  of  competency  under  the  third  part  of  tlus 
act  as  the  Board  of  Trade  directs ;  and  such  fees  shall  be  applied  in 
the  same  manner  in  which  the  fees  payable  on. such  last-mentioned 
examination  are  made  applicable. 

Rights,  Privileges,  and  Remuneration  of  Pilots  (General). 

GOGLVI.  If  any  boat  or  ship,  having  a  qualified  pUot  on  board, 
leads  any  ship  which  has  not  a  qualified  pilot  on  board  when  such 
last-mentioned  ship  cannot  from  particular  ciroiunstanoes  be  boarded, 
the  pilot  so  leading  such  last-mentioned  ship  shfdl  be  entitled  to  the 
full  pilotage  for  the  distance  run  as  if  he  had  actually  been  on  board 
and  had  charge  of  such  ship. 

GCGLYII.  No  pilot,  except  under  circumstances  of  unaToidable 
necessity,  shall  without  his  consent  be  tak^i  to  sea  or  beyond  the 
limits  for  which  he  is  licensed  in  any  ship  whatever ;  and  every  pilot 
so  taken  under  curcumetanees  of  unavoidable  necessity  or  without  his 
consent  shall  be  entitled,  over  and  above  his  pilotage,  to  the  sum  of 
ten  shillings  and  sixpence  a  day,  to  be  computed  from  and  industre 
of  the  day  on  whicn  such  ship  passes  the  limit  to  whidi  he  was 
engaged  to  pilot  her  up  to  and  indusive  of  the  day  of  his  being 
returned  in  the  said  ship  to  the  place  where  he  was  taken  on  board, 
or  up  to  and  inclusive  of  such  day  as  will  allow  him,  if  discharged 
from  the  ship,  sufficient  time  to  return  thereto ;  and  in  such  last- 
mentioned  case  he  shall  be  entitled  to  his  reascmable  travelling 
expenses. 

GGGLVIII.  Any  qualified  pilot  demanding  or  receiving,  and  also 
any  master  ofiering  or  paying  to  any  pilot,  any  other  rate  in  respect 
of  pilotage  services,  whether  greater  or  less,  than  the  rate  for  the  time 
bemg  demandable  by  law,  shall  for  each  ofifence  incur  a  penalty  not 
exceeding  ten  pounds. 

GGGLlX.  It  any  mast^,  on  being  requested  by  any  qualified  pilot 
having  the  charge  of  his  ship  to  declare  her  draught  of  winter,  renises 
to  do  so,  or  himself  makes  or  is  privy  to  auv  other  person  making  a 
false  declaration  to  such  pilot  as  to  such  draught,  he  shall  incur  a 
penalty  for  every  such  offence  not  exceeding  double  the  amount  of 
pilotage  which  would  have  been  payable  to  the  pilot  making  such 
request;  and  if  any  master  or  other  person  interested  in  a  ship 
makes  or  is  privy  to  any  other  person  making  any  fraudulent  alterar 
tion  in  the  marks  on  the  stem  or  stem  post  of  such  ship,  denoting 
her  draught  of  water,  the  (lender  shall  incur  a  penalty  not  exceeding 
five  hundred  pounds. 

GGGLX.  A  qualified  pilot  may  supersede  an  unqualified  pilot,  bat 
it  shall  be  lawful  for  me  master  to  pay  to  such  unqualified  pilot  a 
proportionate  sum  for  his  services,  and  to  deduct  the  same  from  the 
charge  of  the  qualified  pilot;  and  in  case  of  difi^te  the  pilotage 
authority  by  whom  the  qualified  {nlot  is  licensed  shall  determine  the 
proportionate  sums  to  which  each  party  is  entitled. 

GGGLXI.  An  unqualified  pilot  assuming  or  continuing  in  the 
charge  of  any  ship  after  a  qualified  pilot  has  ofi^red  to  take  charge  of 
her,  or  usin^  a  licence  which  he  is  not  entitled  to  use  for  the  purpose 
of  making  himself  appear  to  be  a  qualified  pilot,  shall  for  each  offence 
incur  a  penalty  not  exceeding  fifty  pounds. 

GGGLXII.  An  unqualified  pilot  may,  within  any  pilotage  district, 
without  subjecting  himself  or  his  employer  to  any  penalty,  take  charge 
of  a  ship  as  pilot  under  the  following  circumstances ;  (that  is  to  say,) 

When  no  qualified  pilot  has  offered  to  take  cha^  of  audi  dbip,  or 
made  a  signal  for  that  purpose ;  or 

When  a  ship  is  in  distress  or  undier  drcumstanoes  making  it  neoea* 
sary  for  the  master  to  avaU  himself  of  the  beet  aseistanoe  which 
can  be  found  at  the  time ;  or 

Fer  the  purpose  of  changing  the  moorings  of  any  ship  in  port,  or  of 
taking  her  into  or  out  of  any  dock,  in  cases  where  such  act  can 
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be  done  by  an  unqualified  pilot,  without  infringing  the  regular 
tions  of  the  port  or  any  orders  which  t^e  harbour  master  is  legally 
empowered  to  give. 
GCGLXIII.  The  following  persons  shall  be  liable  to  pay  pilotage  LbbOity  fbr  ud 
dues  for  any  ship  for  which  the  services  of  a  quaUfied  pilot  are  ob-  'n*^'^^ 
tained ;  (that  is  to  say,)  the  owner  or  master,  or  such  consignees  or  P"****^  "*^ 
agents  thereof  as  have  paid  or  made  themselves  liable  to  pay  any  other 
charge  on  account  of  such  ship  in  the  port  of  her  arrival  or  discharge 
as  to  pilotage  inwards,  and  in  the  port  from  which  she  clears  out  as 
to  pilotage  outwards ;  and  in  default  of  payment  such  pilotage  dues 
may  be  recovered  in  the  same  manner  as  penalties  of  the  like  amount 
may  be  recovered  by  virtue  of  this  act ;  nut  such  recovery  shall  not 
take  place  imtil  a  previous  demand  thereof  has  been  made  in  writing 
and  the  dues  so  demanded  have  remained  unpaid  for  seven  days  after 
the  time  of  such  demand  being  made. 

CCCLXIV.  Every  consignee  and  agent  (not  being  the  owner  or  Pofwer  for  coa- 
master  hereby  made  liable  for  the  payment  of  pilotage  dues  in  respect  SK«  diilS^cl 
of  any  ship)  may,  out  of  any  monies  in  his  hands  received  on  account  ^rtSSn. 
of  such  ship  or  belonging  to  the  owner  thereof,  retain  tbe  amount  of 
all  dues  so  paid  by  him,  together  with  any  reasonable  expenses  he  may 
have  incurred  by  reason  or  such  payment  or  liability. 

Offencei  of  PUoU  (OeMtal).  otham  <f 

Pilots 

CCCLXV.  If  any  qualified  pilot  commits  any  of  the  following      COmuraU* 
ofiences ;  (that  is  to  say),  Pewiti^ 

(1.)  Keeps  himself,  or  is  interested  in  keeping  by  any  agent,  aer-  qvalifled pilot: 
vant  or  other  person,  any  public  house  or  place  of  public  enter-  Sxerdnngoertaim 
tainment,  or  sells  or  is  interested  in  selling  any  wine,  spirituous  ***^^i 
liquors,  tobacco,  or  tea ; 

(2.)  Commits  any  fraud  or  other  ofieiico  against  the  revenues  of  offendinf  tgtintt 
customs  or  excise  or  the  laws  relatinc  thereto ;  wwrnoei 

(3.)  Is  in  any  way  diieotlj  or  indirectly  concerned  in  any  C(»Tupt  Onittj  of  eoirapl 
practices  relating  to  ships,  their  tackle,  furniture,  oar^^oes,  crews  pnctioMi 
or  passengers,  or  to  persons  in  distress  at  sea  or  by  shipwreck,  or 
to  their  monies,  goods,  or  chattels ; 

(4.)  Lends  his  licence ;  Lending  UeenoM; 

(6.)  Acts  as  pilot  whilst  suspended ;  Acting  iijen 

(6.)  Acts  as  pilot  when  in  a  state  of  intoxication ;  ISMwhen 

(7.)  Employs  or  causes  to  be  employed  on  board  any  ship  of  which  dnmk; 
he  has  the  charge  any  boat,  anchor,  cable,  or  other  store,  matter,  SmSwwDSiit' 
or  thing  beyond  what  is  necessary  for  the  service  of  such 'ship,         '^^^' 
with  the  intent  to  enhance  the  expensed  of  pilotage  for  his  own 
gain  or  for  the  gain  of  any  other  person ; 

(8.)  Befuses  or  wilfidly  delays,  when  not  prevented  by  illness  or  ^^'^  *®  ^ 
other  reasonable  cause,  to  take  chan^  of  any  ship  within  the  ' 
limits  of  his  licence  upon  the  signal  for  a  pilot  being  made  by 
such  ship,  or  upon  being  required  to  do  so  by  the  master,  owner, 
aj^ent,  or  consignee  thereof,  or  by  any  officer  of  the  pilotage  autho- 
rity by  whom  such  pilots  is  licensed,  or  by  any  principal  officer 
of  customs ; 

(9.)  Unnecessarily  cuts  or  slips  or  causes  to  be  cut  or  slipped  any  SSmo?'^^ 
cable  belonging  to  any  ship  ;  tlirateg cable; 

(10.)  Eefuses,  on  the  request  of  the  master,  to  conduct  the  ship  of  B^iingto 
which  he  has  the  charge  into  any  port  or  place  into  which  he  is  JJto  port ; 
qualified  to  conduct  the  same,  except  on  reasonable  groimd  of 
danger  to  the  ship ; 

(11.)  Quits  the  ship  of  which  he  has  the  charge,  without  the  consent  <^^^  »Wp- 
of  the  master,  before  the  service  for  which  he  was  hired  has  been 
performed ; 
He  shall  for  each  such  offence,  in  addition  to  any  liability  for  damages 
at  the  suit  of  the  person  aggrieved,  incur  a  penalty  not  exceeding 
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oi^e  hundred  pounds,  and  be  liable  to  suspension  or  dismissal  hj  the 
pOotage  authority  bj  whom  he  is  Moensed ;  and  every  person  who 
procures,  abets,  or  connives  at  the  commission  of  any  such  offence 
shall  likewise,  in  addition  to  any  such  liability  for  damages  as  afore- 
said, inciu*  a  penalty  not  exceeding  one  himdred  pounds,  and,  if  a 
qualified  pilot,  shall  be  liable  to  suspension  or  dismissal  by  the  pOotage 
authority  Dv  whom  he  is  licensed. 

CCCIjCvI.  If  any  pilot,  when  in  charge  of  any  ship,  by  wilful 
breach  of  duty  or  by  neglect  of  duty,  or  by  reason  of  drunkenness, 
does  any  act  tending  to  the  immediate  loss,  destruction  or  serious 
damage  of  such  ship,  or  tending  immediately  to  endanger  ^e  life  or 
limb  of  any  person  on  board  such  ship ;  or  if  any  pUot,  by  wilful 
breach  of  duty  or  by  neglect  of  duty,  or  by  reason  of  drunkenness, 
refuses  or  omits  to  do  any  lawful  act  proper  and  requisite  to  be  done 
by  him  for  preserving  such  ship  from  loss,  destruction,  or  serious 
damage,  or  for  preservmg  any  person  belonging  to  or  on  board  of  such 
ship  from  danger  to  life  or  limo  ;  the  pilot  so  offending  shall  for  each 
sucn  ofi^nce  be  deemed  guilty  of  a  misdemeanor,  and,  if  a  qualified 
pilot,  also  be  liable  to  suspension  and  dismissal  by  the  authority  by 
^^hich  he  is  licensed 
todiS«y^  OOCLXVII.  If  any  person,  by  wilful  misrepresentation  of  cir- 
ahiDdouDg her  cumstances  upon  which  the  safety  of  a  ship  may  depend,  obtains  or 
wiiw  uunry.  endeavours  to  obtain  the  charge  of  such  ship,  such  person,  and  every 
other  person  prociuing,  abetting,  or  connivm^  at  the  commission  of 
such  ofifence,  shall,  in  addition  to  any  liabihty  for  damages  at  the 
suit  of  the  par^  aggrieved,  inciu*  a  penaJtv  not  exceeding  one  hundred 
pounds ;  and,  if  the  offender  is  a  qualified  pilot,  he  shalfalso  be  liable 
to  suspension  or  dismissal  by  the  pilotage  audiority  by  which  be  is 
'  licensed. 

OttunOPower  General  Power  of  Trinity  House. 

^yi'^<^-       CCCLXVIII.  The  Trinity  House  may  in  exercise  of  the  general 

Ptower  of  Trinitj  power  herein-before  given  to  all  pilotage  authorities  of  doing  certain 

5lJ5Jj^*"      thin^  in  relation  to  pilotage  matters,  alter  such  of  the  provisions 

^*'*^^         herem-after  contained  as  are  expressed  to  be  subject  to  alteration  by 

them  in  the  same  manner  and  to  the  same  extent  as  they  might  have 

altered  the  same  if  such  provisions  had  been  contained  in  any  previous 

act  of  parliament  instead  of  in  this  act 


tUnun 
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Sub' Commissioners  and  Pilots  {Trinity  House), 

GCGLXIX.  The  Trinity  House  shall  continue  to  appoint  sab- 
commissioners,  not  bein^  more  than  five  nor  less  than  three  m  number, 
for  the  purpose  of  examming  pilots  in  all  districts  in  which  they  have 
been  used  to  make  such  appointments,  and  may,  with  the  consent  of 
her  Miyesty  in  coimcil,  but  not  otherwise,  appoint  L'ke  sub-commis- 
doners  for  any  other  district  in  which  no  particular  provision  is  made 
by  any  act  of  parliament  or  charter  for  the  appointment  of  pilots ; 
but  no  pilotage  district  already  under  the  authority  of  any  suD-oom- 
missioners  appointed  by  the  Trinity  House  shall  be  extended,  except 
with  such  consent  as  aforesaid,  and  no  sub-commissioners  so  appointed 
shall  be  deemed  to  be  pilotage  authorities  within  the  meaning  of  this 
act. 

GCCLXX.  The  Trinity  House  shall  continue,  alter  due  examina- 
tion by  themselves  or  their  sub-commissioners,  to  appoint  and 
license  under  their  common  seal  pilots  for  the  purpose  of  conducting 
ships  within  the  limits  following,  or  any  portion  of  such  limits;  (that 
is  to  say,) 

(1.)  "  The  London  DistricC  compising  the  waters  of  the  Thames 
and  Medway  as  hieh  as  London  Bridge  and  Bochester  Bridge 
respectively,  and  also  the  seas  and  channels  leading  Uieieto  or 
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therefrom  as  liaff  as  Orfordness  to  the  iKNrth  and  Dimgeness 
to  the  south ;  so,  nerertheless,  that  no  pilot  shall  be  hereafter 
licensed  to  conduct  ships  both  above  and  below  Graveaend  : 
(2.)  "  The  English  Ohannel  District,"  comprising  the  seas  between 

Dungeness  and  the  Isle  of  Wight : 
(3.)  "The    Trinity  House    Outport   Districts/*    comprising   any 
pilotage  district  for  the  appointment  of  pilots  within  which  no 
particular  provision  is  made  by  any  act  of  parliament  or 
charter. 
GCCLXXI.  Subject  to  any  alteration  to  be  made  by  the  Trinity  PabUcatioB  of 
House,  the  names  of  all  pilots  licensed  by  the  Trinity  House  shall  be  J? SSJu'bJ'Sr' 
published  in  manner  following ;  (that  is  to  say,)  TriS^HouM. 

(1.)  The  Trinity  House  shall  at  their  house  in  London  fix  up  a 
notice  specifyinff  the  name  and  usual  place  of  abode  of  eveiy 
pilot  80  licensed,  and  the  limits  withm  which  he  is  licensed 
to  act: 
(2.)  The  Trinity  House  shall  transmit  a  copy  of  such  notice  to  the 
commissioners  of  customs  in  London,  and  to  the  principal 
officers  of  customs  resident  at  all  ports  within  the  limits  for 
which  such  pilot  is  licensed ;  and  such  notice  shall  be  posted 
up  by  the  commissioners  at  the  Custom-house  in  London,  and 
by  such  officers  at  the  Oustom-houses  of  the  ports  at  which  they 
afe  wsoectively  resident  ^ 

CCCLXXII.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Bj^  *«  be 
House,  every  Trinity  House  pilot  on  his  appointment  shall  execute  a  ^^^ 
bond  for  one  hundred  poundiB  conditionea  for  the  due  observance  on    ! 
his  part  of  the  regulations  and  bye-laws  of  the  Trinity  House ;  such    ; 
bona  to  be  free  from  stamp  duty  and  from  any  other  charge  exc^t    \ 
the  actual  expense  for  preparing  the  same.  \ 

CGCLXXIII.  No  qualified  pilot  who  has  executed  such  bond  as  is  Ii4>iUtf  liadted. 
herein-before  mentioned  shall  be  liable  for  neglect  or  want  of  skill      ^ 
beyond  its  penalty  and  the  amount  of  pilotage  payable  to  him  in       \ 
respect  of  the  voyage  on  which  he  is  engaged.  ^ 

OGCLXXIV.  Subject  to  any  alteration  to  be  made  by  the  Trinity  ConthiUaee  and 
House,  no  licence  granted  by  them  shall  continue  in  force  beyond  the  JJ^IJUi®' 
thirty-first  day  of  January  next  ensuing  the  date  of  such  licence,  but 
the  same  may,  upon  the  application  of  the  pilot  holding  such  licence, 
be  renewed  on  such  thirty-first  day  of  January  in  every  year,  or  any 
subsequent  day,  by  endorsement  under  the  hand  of  the  eecretajy  of 
the  Trinity  House,  or  such  other  person  as  may  be  appointed  by  them 
for  that  purpose. 

CCCLXX V .  The  Trinity  House  shall  have  power  to  revoke  or  PowCTtorerolM 
suspend  the  licence  of  any  pilot  i^pointed  by  them,  in  such  manner  SJiJjy*^ 
and  at  such  time  as  they  thmk  fit 

Oompidiory  Pilotage  (Trinity  House).  ^^TSuS? 

CCCLXXVI.  Subject  to  any  alteration  to  be  made  by  the  Trinity  ^^W'^^^-'- 
House,  and  to  the  exemptions  herein-after  contained,  the  pilotage  Peaaity  m 
districts  of  the  Trinity  House  within  which  the  employment  of  pilots  SJJSJ^JS? 
is  compulsory  are  the  London  district  and  the  Trinity  House  outport  eenaed  puota,  or 
districts,  as  herein-before  defined;   and  the  master  of  every  ship  «**»«••  pUot 
navigating  within  any  part  of  such  district  or  districts,  who,  after  a 
qualmed  pilot  has  offered  to  take  charge  of  such  ship,  or  has  made 
a  signal  for  that  purpose,  either  himself  pilots  such  ship  without 
possessing  a  certificate  enabling  him  so  to  do,  or  employs  or  continues 
to  employ  an  unqualified  person  to  pilot  her,  shall  for  every  such 
offence,  m  addition  to  the  penalty  herein-before  specified,  if  the 
Trinity  House  certify  in  writing  under  their  common  seal  that  the 
prosecutor  is  to  be  at  liberty  to  proceed  for  the  recovery  of  such  addi- 
tional penalty,  incur  an  admtional  penalty  not  exceeding  five  pounds 
for  every  fifty  tons  burden  of  such  ship. 
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TrWty  HOTMto  CCCLXXVII.  Subject  to  any  alteration  to  be  made  by  the  Trinity 
for  a^omiSant  House,  a  sufficient  number  of  qualified  pilots  shall  always  be  ready  to 
■apply  of  qiuOifled  take  charge  of  ships  coming  from  the  westward  past  Dnngeness;  and 
l^^gj  the  Trinity  House  shall,  by  bye-law  to  be  made  in  the  same  manner 

as  other  bye-laws  made  under  the  ]K)wers  herein  contained,  make  snch 
regulations  with  respect  to  the  pilots  under  their  control  as  may  be 
necessary  in  order  to  provide  for  an  unintermitted  supply  of  qualified 
pilots  for  such  ships,  and  to  insure  their  constant  attendance  upon 
and  due  performanco  of  their  duty  both  by  night  and  day,  whether  by 
cruizing  oetween  the  South  Foreland  and  Dungeness,  or  by  going  on 
from  shore  upon  signals  made  for  the  purpose,  or  by  botii  of  such 
means,  or  by  any  other  means,  and  whemer  in  rotation  or  otherwise, 
as  the  Trinity  House  think  fit. 
Shipcja^  CCCLXXVIII.    Subject   to  any  alteration  to  be  made  by  the 

M«  SS^^Sk  Trinity  House,  every  master  of  any  ship  coming  from  the  westward, 
on  bourd,  to  take  and  bound  to  any  place  in  the  rivers  Thames  and  Medway  (unless 
paofwb(?^^k^  she  has  a  qualified  pilot  on  board  or  is  exempted  from  compulsoiy 
^^  pilotage),  shall,  on  the  arrival  of  such  ship  off  Dungeness,  and  thence- 

forth until  she  has  passed  the  south  buo^  of  the  %rake,  or  a  line  to 
be  drawn  from  Sandown  Gasde  to  the  said  buoy,  or  imlil  a  qualified 
pilot  has  come  on  board,  display  and  keep  flying  the  usual  signal  for 
a  pilot;  and  if  any  qualified  pilot  is  within  hail,  or  is  approaching  and 
within  half  a  mile,  and  has  the  proper  distinguishing  nag  flying  m  his 
boat,  such  master  shall,  by  heaving-to  in  proper  time  or  shortening 
sail,  or  by  any  practicable  means  consistent  with  the  safety  of  his 
ship,  facilitate  such  pilot  getting  on  board,  and  shall  give  the  charge 
of  piloting  his  ship  to  such  pilot ;  or  if  there  are  two  or  more  of  such 
pilots  offering  kt  the  same  time,  to  such  one  of  them  as  may,  accord- 
ing to  the  regulations  for  the  time  being  in  force,  be  entitled  or 
'*"ten  fidiiM  to  ^^^^^  ^^  ^®  ®^^^  charge  :  and  if  any  such  master  fails  to  display 
S^Uy  unST*     or  keep  flying  the  usual  signal  for  a  pilot  in  manner  herein-hefore 
•ignal  far  pilot     required,  or  to  facilitate  any  such  qualified  pilot  as  aforesaid  ^tting 
on  Doard  as  herein-hefore  required,  or  to  give  the  charge  of  piloting 
his  ship  to  such  pilot  as  herein-hefore  mentioned  in  that  behalf,  be 
shall  incur  a  penalty  not  exceeding  double  the  sum  which  might  have 
been  demanded  for  the  pilotage  of  his  ship ;  such  penalty  to  be  paid 
to  the  Trinity  House,  and  to  be  carried  to  the  account  of  the  TYmity 
House  Pilot  Fund. 
Xzenpttoni  fton      GGGLXXIX.  The  following  ships,  when  not  carrying  passengers, 
cgg^»«7         shall  be  exempted  from  compulsory  pilotage  in  the  London  district, 
*^^^  and  in  the  Trinity  House  outport  districts ;  (that  is  to  say,) 

(1.)  Ships  employed  in  the  coasting  trade  of  the  United  Kingdom: 

f2.)  Ships  of  not  more  than  sixty  tons  burden : 

(8.)  Ships  trading  to  Boulogne  or  to  any  place  in  Europe  north  of 

Boulogne : 
(4.)  Ships  from  Guernsey,  Jersey,  Aldemey,  Sark,  or  Man,  which 
are  wholly  laden  with  stone  being  the  produce  of  those  islands: 
(5.)  Ships  navigating  within  the  linuts  of  the  port  to  which  they 

belong : 
(6.)  Ships  passing  through  the  limits  of  any  pilotage  district,  on 
their  voyages  between  two  places  both  situate  out  of  such 
limits,  and  not  being  bound  to  any  place  within  such  limits 
nor  anchoring  therein. 

U^^  ^  Rate9  of  Pilotage  {Trinity  House). 

CMmty  ilontej.      CGGLXXX.  Subject  to  any  alteration  to  be  made  by  the  Trinity 

Bataof  pilotft|(e.  House,  there  shaU  continue  to  be  paid  to  all  Trinity  House  pilots,  in 

respect  of  their  pilotage  services,  such  dues  as  are  immediately  befoip 

the  time  when  this  act  comes  into  operation  payable  to  tnem,  in 

respect  of  such  services. 


Part  V. — Pilotage.  cxyii 

CCCLXXXI.  Subject  to  any  alteration  to  be  made  by  the  Trinity  J^^*^' 
House,  and  notwithstanding  anytliin^  herein-before  contained,  there  {ronufSreign  ships 
shall  be  paid  in  respect  of  all  foreuni  ships  trading  to  and  ^m  toadinKto and 
the  port  of  London,  and  not  exempted  from  pilotage,  the  following  J^|~*  ^^  ^ 
pilotage  dues ;  that  is  to  say,  as  to  ships  inwards,  the  fiill  amoxmt 
of  dues  for  die  distance  piloted,  and  as  to  ships  outwards,  the  full 
amount  of  dues  for  the  distance  required  by  law;    and  payment 
of  such  pilotage  dues  shall  be  made  to  the  collector  of  customs  in 
the  port  of  London  by  some  one  or  more  of  the  following  persons, 
that  is  to  say,  the  master  or  other  person  having   the  char^  of 
such  ship,  or  the  consignees  or  agents  thereof,  who  have  paid  or 
made  themselves  liable  to  pay  any  other  charge  for  such  ship  in  the 
said  port  of  London ;  and  such  pilotage  may  be  recovered  in  the 
same  manner  as  other  pilotage  dues  are  herein-before  declared  to  be 
i^covfirftbiD 

CCCLXXXII.  Subject  to  anv  alteration  to  be  made  by  the  Trinity  ^^!^J^ 
House,  the    said    collector    of   customs    shall,  on    receiving    any  ^fouge  to  be 
pilotage  dues  in  respect  of  foreign  ships,  give  to  the  person  paying  gi»«. . 
the  same  a  receipt  in  writing;   and  no  officer  of  customs  m  the 
port  of  London  shall  grant  a  clearance  or  transire  for  any  such 
foreign  ship  as  aforesaid,  without  the  production  of  such  receipt; 
and  if  any  such  ship  attempts  to  go  to  sea  without  such  clearance 
or  transire,  any  such  officer  may  detain  her  \mtil  the  said  receipt  is 
produced.  • 

CCCLXXXIII.    Subject  to  any  alteration  to  be    made  Ibjr  the  i^licatton  of 
Trinity  House,  the  said  collector  shall   pay  over  to  the  Irinity  SSi^^Sroie' 
House  the  pilotage  dues  received  by  him  m  respect  of  any  foreign 
ship;    and    the  Trinity  House    shall  apply  the  same  in  manner 
following : 

In  the  first  place,  in  paying  to  any  pilot,  who  may  bring  sufficient 
proof  of  his  having  had  the  charge  of  such  ship,  such  dues  as 
would  have  been  payable  to  him  for  such  pilotage  service  if  the 
ship  had  been  a  British  ship,  after  deducting  therefrom  the 
poundage  due  to  the  Trinity  House : 
In  the  second  place,  in  paying  to  any  unlicensed  person,  who  may 
bring  sufficient  proof  of  his  having,  in  the  absence  of  a  licensed 
pilot,  had  the  cnarge  of  such  ship,  such  amount  as  the  Trinity 
House  may  think  proper,  not  exceeding  the  amount  which  would 
imder  similar  circumstances  have  been  payable  to  a  licensed 
pilot,  after  deducting  poimdage : 
And,  lastly,  shall  pay  over  to  the  Trinity  House  Pilots'  Fund  the 

residue,  together  with  all  poundage  deducted  as  aforesaid : 
CCCLXXXIV.  Whenever  any  difference  arises  between  the  master  ^J^^^J^t^ 
and  the  qualified  pilot  of  aiiy  ship  trading  to  or  from  the  port  of  drtngfat  of  ihip. 
London,  as  to  her  draught  of'^  water,  the  Trinity  House  shall,  upon 
application  by  either  party,  made,  in  case  of  a  ship  inward  bound, 
within  twelve  hours  after  her  arrival  or  at  some  time  before  she 
begins  to  discharge  her  cargo,  and  in  the  case  of  a  ship  outward 
bound,  before  she  quits  her  moorings,  appoint  some  proper  officer  who 
shall  measure  the  ship,  and  settle  the  difference  accordingly:  and 
there  shall  be  paid  to  the  officer  measuring  such  shij),  by  the  party 
against  whom  he  decides,  the  following  sums ;  ^that  is  to  say,)  one 
guinea  if  the  ship  be  below,  and  half  a  guinea  ii  the  ship  be  above 
the  entrance  of  the  London  Docks  at  Wapping. 

Pilot  Fund  (Trinity  House).  Tlloi  Ami 

(Trimt^HtmH). 

CCCLXXXV.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Piymentoto be 
House,  there  shall  continue  to  be  paid  to  them,  and  carried  over  to  mjje  to  the  pilot 
the  Trinity  House  Pilot  Fund,  the  sums  of  money  foDowing ;  (that  "™** 
;s  to  say,) 
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dnmntwuniof 

nonerthf 

JVimihi  HouM* 
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Power  to  Trinity 
Houses  of  Hull 
and  Newcastle  to 
appoint  sub-com- 
missioners. 


SamHgqf 
Owner$*  t»d 

Biffkts. 

limitation  of 
liability  of  owner 
wbere  pilotage  if 
fMnpoiBory. 


(1.)   A  poundage  of  sixpence  in  the  pound,  upon  the  pilotage 

earnings  of  all  pilots  licensed  by  the  Trinity  House : 
(2.)  A  sum  of  three  pounds  three  smllings  to  be  paid,  op.  the  first 
day  of  January  in  every  year,  by  every  person  licensed  by 
the  Trinity  House  to  act  as  pilot  m  any  district  not  under  the 
superintendence  of  sub-commissioners,  or  in  any  part  of  such 
district: 
And  every  qualified  pilot  giving  a  false  account  of  his  earnings,  or 
making  default  in  payment  of  any  sum  due  firom  him  under  this 
section,  shall  forfeit  double  the  amount  payable,  and  shall  farther 
be  liable,  at  the  discretion  of  the  Trinity  House,  to  suspension  or 
dismissal. 

CCCLXXXVI.  Sul)}ect  to  any  prior  charges  that  may  be  subast- 
ing  thereon  by  virtue  of  any  act  or  acts  of  parliament  or  otherwise, 
the  said  Trimty  House  Pilot  Fimd  shall  be  chargeable  in  the  first 
instance  with  such  expenses  as  the  Trinity  House  may  duly  incur  in 
performance  of  their  duties  in  respect  of  pilots  and  pilotage,  and 
a^r  payment  thereof  shall,  subject  to  any  alteration  to  be  made  by 
the  Trinity  House,  be  administered  by  the  Trinity  House  for  the 
benefit  of  such  pilots,  licensed  by  them  after  the  first  day  of  October, 
one  thousand  eight  hundred  ana  fifty-three,  as  are  incapacitated  for 
the  performance  of  their  duty  by  reason  of  age,  infirmitr,  or  accident, 
or  of  the  widows  and  children  of  pilots  so  licensed,  or  of  such  incapa- 
citated pilots  only. 

Appointment  of  Sub'Commissionerg  by  Trinity  Mouses  of  HtM  and 

Newcastle, 

CCCLXXXVII.  The  two  corporations  of  the  Trinity  Houses  of 
the  ports  of  Hull  and  Newcastle  shall  continue  to  appoint  sub- 
commissioners,  not  being  more  than  seven  nor  less  than  three  in 
number,  for  the  purpose  of  examining  pilots  in  all  districts  in  which 
they  have  been  used  to  make  such  appointments,  and  may,  with 
the  consent  of  her  Mtyesty  in  council,  out  not  otherwise,  appoint 
like  sub-commissioners  for  any  other  district  situate  within  their 
respective  jiuisdictions ;  but  no  pilotage  district  already  under  the 
authority  of  any  sub-commissioners  appointed  by  either  of  the  said 
corporations  shall  be  extended,  except  with  such  consent  as  afore- 
said; and  no  sub-commissioners  appointed  or  to  be  appointed  by 
the  Trinity  Houses  of  Hull  and  Newcastle  shall  be  domed  to  be 
pilotage  authorities  within  the  meaning  of  this  act,  nor  shall  any 
thing  in  this  act  contained  be  held  to  confer  upon  the  commissianers 
for  regulating  the  pilotajfe  of  the  port  of  Kingston-upon-Hull  and  of 
the  river  Humber,  any  jurisdiction  of  a  difierent  nature  or  chaiact^- 
firom  that  which  they  have  heretofore  exercised. 

Saving  of  Owners'  and  Masters'  Rights. 

CCCLXXXVIII.  No  owner  or  master  of  any  ship  shall  be  answer- 
able to  any  person  whatever  for  any  loss  or  dama^  occasioned  br 
the  fault  or  incapacity  of  any  quaUfied  pilot,  acting  in  chiu]ge  of  such 
ship,  within  any  district  where  the  employment  of  such  pilot  is  com- 
pulsory by  law. 


PABT  VI. 

LIGHTHOUSES. 

Mtmagmmu  Management  of  Lighthouses, 

UaJuLuMt         CCCLXXXIX.  Subject  to  the  provisions  herein-after  contained, 

^ and  subject  also  to  any  powers  or  rights  now  lawAjQly.ei\joyed  or 

Matagement  oT    exercised  by  any  person  or  body  of  persons  having  by  law  or  usage 


S:J 
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authority  over  local  lighthouses,  buoys,  or  beacons,  herein-after  tenned  UglitlioaMt,lnm 
" local  authorities,"  the  superintendence  and  management  of  all  liffht-  faxriSSHoMcf 
houses,  buoys,  and  beacons  shall  be  vested  in  the  following  bodies ;  Commii2onm(^ 
(that  is  to  say,)  Northern  Liriit- 

In  England  and  Wales,  and  the  islands  of  Jersey,  Guernsey,  Sark,  tlrDSMin^ 
and  Aldemey,  and  the  adjacent  seas  and  islands,  and  in  Heligo-  Goipontion. 
land  and  Gibraltar,  in  the  Trinity  House : 
In  Scotland  and  the  adjacent  seas  and  islands,  and  in  the  Isle  of 
Man,  in  the  Commissioners  of  Northern  Lighthouses  herein-after 
mentioned : 
In  Ireland  and  the  adjacent  seas  and  islands,  in  the  Port  of  Dublin 
Corporation : 
And,  subject  to  the  provisions  herein-after  contained,  the  said  Trinity 
House  commissioners  and  corporation  (herein-after  termed  general 
lighthouse  authorities)  shall  respectively  continue  to  hold  ana  main- 
tain all  property  now  vested  in  them  in  that  behalf,  in  the  same 
maoner  and  for  the  same  purposes  as  they  have  hitherto  held  and 
maintained  the  same. 

CCCXC.  The  persons  holding  the  following  offices  shall  be  a  body  ^p«>a«gjp«<rf 
corporate  under  the  name  of  the  Commissioners  of  Northern  Light-  SSSSelm^  ^ 
houses ;  (that  is  to  say,)  Lig htbooMt. 

(1.)  The  lord-advocate  and  the  solicitor-general  for  Scotland ; 
(2.)  The  lords  provosts  of  Edinburgh  and  Glasgow,  and  the  pro- 
vosts of  the  cities  of  Aberdeen,  Inverness,  and  Campbeltown ; 
The  eldest  bailies  of  Edinburgh  and  Glasgow ; 
The  sheriffs  of  the  counties  of  Edinbur^,  Lanark,  Renfrew, 
Bute,  Argyle,  Inverness,  Ross,  Orkney,  Caithness,  Aberdeen,  Ayr, 
Fife,    Forfar,   Wigton,    Sutherland,  Kincardine,  Kircudbright, 
and  Elgin; 
And  shall  have  a  common  seal ;  and  any  five  of  such  commissioners 
shall  constitute  a  ouorum,  and  shall  have  power  to  do  all  such  matters 
and  things  as  mignt  be  done  by  the  whole  body  of  commissioners. 

CCCXCI.  In  addition  to  the  persons  above  mentioned,  it  shall  be  ^^V  to  elect 
lawful  for  the  said  commissioners  at  any  time  after  this  act  comes  SSSerJ?* 
into  operation  to  elect  the  provost  or  chiet  magistrate  of  any  royal  or 
parliamentary  burgh  on  or  near  any  part  of  the  coasts  oi  Scotland 
and  the  sheriff  of  any  county  abutting  on  such  coasts. 

CCCXCII.   The    Trinity  House,  their  engineers,  workmen,  and 'WaigrHojM 
servants,  may  at  all  times  enter  any  lighthouse  within  the  jurisdic-  i^thoJ2e?m 
tion  of  the  said  commissioners  or  corporation  to  view  the  condition  Scotland  and 
thereof  or  otherwise  for  the  purposes  of  this  act.  Ireland. 

CCCXCII  I.  The  Board  of  Trade  may,  upon  complaint  to  the  effect  ^**^"?^2lt^* 
that  any  lighthouse,  buoy,  or  beacon  under  the  management  of  any  MnoMtoLiifeet 
of  the  said  general  lighthouse  authorities,  or  any  work  connected  ^thomea,  he, 
therewith,  is  inefficient  or  improperly  managed  or  unnecessary,  au- 
thorize persons  to  inspect  the  same ;  and  every  person  so  authorized 
may  inspect  the  same  accordingly,  and  make  such  inquiries  in  respect 
thereof,  and  of  the  management  thereof,  as  he  may  think  fit ;  ana  all 
officers  and  others  having  the  care  of  such  lighthouses,  buoys,  or 
beacons,  or  concerned  in  the  management  thereof,  shall  furmsh  all 
such  information  and  explanations  in  relation  thereto  as  he  may  re- 
(^uire ;  and  the  said  general  lighthouse  authorities  and  their  respec- 
tive officers  shall  at  all  times  give  to  the  Board  of  Trade  all  such 
returns,  explanations  or  information  in  relation  to  the  lighthouses, 
buoys,  or  beacons  within  their  jurisdiction  and  the  management 
thereof,  as  such  board  may  from  tmie  to  time  require. 

CCCXCiy.  Each  of  the  said  general  lighthouse  authorities,  upon  Poirer  to  generd  ' 
giving  due  notice  of  their  intention,  shall  have  power,  with  the  Jj^J^  ^^ 
sanction  of  the  Board  of  Trade,  to  compel  any  local  authority  having  control  ImLi 
jurisdiction  in  the  matter  of  lighthouses,  buoys,  or  beacons  at  any  euthoritiea. 
place  situate  within  the  jurisdiction  of  such  general  lighthouse  autho- 
rity, to  lay  down  buoys,  or  to  remove  or  discontinue  any  existing 
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lighthouse  or  beacon,  or  to  make  any  variation  in  the  character  of 
any  lighthouse  or  in  the  mode  of  exhibiting  lights  therein ;  and  no 
such  local  authority  as  aforesaid  shall  erect  any  new  lighthouse,  or 
remove  or  discontinue  any  lighthouse,  or  vary  the  character  of  any 
lighthouse  or  the  mode  of  exhibiting  lights  therein,  without  the  sanc- 
tion of  the  general  lighthouse  authority  within  whose  jurisdiction  the 
same  is  situate. 
Jb  c^^[^e*"n*t      CCCXCV.  If  any  local  authority  having  power  to  erect,  maintain, 
kicir^htitoQM  01"  l)lace  any  local  lighthouse,  buoy,  or  beacon  at  any  place  within 
majbe&anilanrQd  the  jurisdiction  of  one  of  the  said  ^neral  lighthouse  authorities  fails 

IwuMtiittio^iM.  ^  ^  ^^'  ^^  ^*^®  ^  ^^y  *^y  direction  given  by  such  authority  under 
the  last  preceding  section,  her  Majesty  may,  upon  application  from 
such  general  lighthouse  auUiority,  by  order  in  council  direct  that  such 
power  as  aforesaid  shall  be  transfen^d  to  such  la8^mentioned  autho- 
rity ;  and  such  power,  together  with  all  powers  of  levying  and  re- 
ceiving dues  in  respect  of  such  lighthouse,  buoy,  or  beacon,  shall 
thereupon  become  vested  in  such  last-mentioned  authority ;  and  such 
lighthouse,  with  its  appurtenances,  and  also  such  buoy  or  beacon  and 
afi  dues  leviable  in  respect  thereof,  shall  thenceforth  oe  subject  in  all 
respects  to  the  same  regulations  as  other  lighthouses  and  hgbt  dues, 
buoys  and  beacons  provided  for  by  this  act 

Ufkilhiet.  Light  Dues. 

DoM  to  be  levied.     GCCXGVI.  Subject  to  any  alterations  to  be  made  under  the  powers 

herein-after  contained,  the  said  general  lighthouse  authorities  shall 

in  respect  of  the  existing  lighthouses,  buoys,  or  beacons  within  their 

respective  jurisdictions,  continue  to  levy  dues,  herein-after  called  light 

dues,  after  the  rate  at  which  the  same  are  levied  at  the  time  when 

this  act  comes  into  operation ;  and  such  light  dues  shall  be  payable 

in  respect  of  all  ships  whatever,  except  ships  belonging  to  her  Migesty, 

and  ships  hereby  exempted  from  payment  thereof. 

I^iJ«J»^       CCCXCVII.  Her  Majesty  may,  by  and  with  the  advice  of  her  privy 

^  by  her  council,  from  time  to  time  reduce  all  or  any  of  the  dues  for  the  time 

Mijesty  in         being  payable  in  respect  of  existing  or  future  lighthouses,  buoys,  or 

*'''"*^  beacons,  for  the  time  being  imder  the  management  of  the  said  general 

lighthouse  authorities ;  and  may  also  Jaj  and  with  the  like  advice 

fr^m  time  to  time  increase  or  vary  any  oi  such  dues,  so  that  no  dues 

payable  in  respect  of  any  lighthouse,  buoy,  or  beacon  existing  at  the 

time  when  this  act  comes  into  operation  are  made  to  exceed  the 

amount  which  has  at  any  period  previous  to  such  time  been  received 

in  respect  thereof,  or  to  which  the  said  dues  might  during  any  part  of 

such  period  as  last  aforesaid  lawfully  have  been  raised. 

^iJJJ^K^w*!      CCuXCVIII.  Each  of  the  said  general  lighthouse  authorities  shall 

S8S?to3ttt  tM  ^*^®  power,  with  the  consent  of  her  Majesty  in  council,  to  do  any  of 

ngokte  dnee.       the  followiDg  things ;  (that  is  to  say,) 

To  exempt  any  ships  or  any  classes  of  ships  from  the  payment  of 
light  dues  receivable  by  such  authority,  and  to  annex  any  terms 
or  conditions  to  such  exemptions : 
To  alter  the  times,  places,  ana  modes  at  and  in  which  the  light  dues 

receivable  by  sucn  authority  are  payable : 
To  substitute  any  other  dues  or  class  of  dues,  whether  by  way  of 
annual  payment  or  otherwise,  in  respect  of  any  ships  or  classes 
of  ships,  mr  the  dues  payable  to  such  authority  for  the  time 
being. 
PiBbUcttioii  or  CCCXCIX.  Tables  of  all  light  dues,  and  a  copy  of  the  regdationa 

OMi^uidregiiia-  f^^  ^^^  ^^^  being  in  force  in  respect  thereof,  shall  be  posted  up  at 
all  Custom-houses  within  the  United  Kingdom ;  and  each  of  the  said 
general  lighthouse  authorities  shall  from  time  to  time  as  occasion 
requires  furnish  copies  of  such  tables  and  regulations  to  the  com- 
missioners of  customs  in  London,  and  to  the  principal  officers  of 
customs  resident  at  all  places  where  light  dues  are  collected  on 
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account  of  such  lighthouse  authority ;  and  such  copies  shall  he 
|>osted  up  hj  the  commissioners  at  the  Custom-house  in  London,  and 
oj  such  officers  at  the  Custom-houses  of  the  places  at  which  they  are 
reOTectiveJy  resident. 

uCCC.  A  receipt  for  light   dues  shall  he  given  hy  the  person  Ship  not  to  be 
appointed  to  collect  the  same  to  every  person  paying  the  same,  and  5|^tionor* 
no  officer  of  customs  at  any  port  where  light  dues  are  payable  in  noeipt  for  light 
respect  of  any  ship  shall  grant  a  clearance  or  translre  for  any  such  *"«•• 
ship,  imless  the  receipt  for  the  same  is  produced  to  him. 

CCCCI.  If  the  owner  or  master  of  any  ship  fails  on  demand  of  the  Power  of  di«twM 
authorized  collector  to  pay  the  light  dues  due  in  respect  thereof,  it '^'^  ^^  **••• 
shall  be  lawful  for  such  collector,  in  addition  to  any  other  remedy 
which  he  or  the  authority  by  whom  he  is  appointed  is  entitled  to  use, 
to  enter  upon  such  ship,  and  distrain  the  goods,  guns,  tackle,  or  any 
other  thing  of  or  belonging  to  or  on  board  such  shin,  and  to  detain 
such  distress  until  the  said  light  dues  are  paid ;  and  it  payment  of  the 
same  is  not  made  within  the  period  of  three  days  next  ensuing  such 
distress,  he  may,  at  any  time  during  the  continuance  of  such  non- 
payment, cause  the  same  to  be  appraised  by  two  sufficient  persons  or 
sworn  appraisers,  and  thereupon  sell  the  same,  and  apply  the  pro- 
ceeds in  payment  of  the  light  dues  due,  together  with  all  reasonable 
expenses  incurred  by  him  under  this  section,  paying  the  siurplus  (if 
any)  on  demand  to  the  said  owner  or  master. 

CCCCII.  Every  person  appointed  to  collect  light  dues  by  any  of  UAt  daes,  how 
the  said  general  lighthouse  authorities  shall  coUect  all  light  dues  J^dtSountedfor 
payable  at  the  port  or  place  at  which  he  is  so  appointed,  whether  the 
same  be  collected  on  accoiint  of  such  last-mentioned  authority  or  of 
the  other  general  lighthouse  authorities,  and  shall  pay  over  to  the 
general  lighthouse  authority  b;^  whom  he  was  appointed,  or  as  it 
directs,  the  whole  amount  of  fight  dues  received  oy  him ;  and  the 
authority  so  receiving  the  same  shall  keep  accounts  thereof,  and  shall 
cause  the  same  to  be  remitted  to  her  Majesty's  paymaster-general  in 
such  manner  as  the  Board  of  Trade  directs. 

CCCCIU.  All  light  dues  coming  to  the  hands  of  afay  of  the  said  Application  of 
general  lij^hthouse  authorities  under  this  act  shall  be  carried  to  the  ^^*'  ^^^' 
account  of  the  mercantile  marine  fund  herein-afler  mentioned,  and 
shall  be  dealt  with  in  manner  herein-after  prescribed. 

Cofutntction  of  and  Dues  for  New  Lighthouses.  jfew  Ughtkotues, 

CCCCIV.  £ach  of  the  said  general  lighthouse  authorities  shall  Power  to  ligfat^ 
have  power,  within  its  jurisdiction,  to  execute  the  following  works  J^^JJ^^Sj?*" 
and  do  the  following  things ;  (that  is  to  say,)  and  alter  light- 

(1.)  To  erect  or  place   new  lighthouses,  with  all  requisite  works,  ^»<>"«?«»  *>*»®J»» 
roads,  and  appilrtenanoes,  or  alter  or  remove  any7xisting  lighlr  "^  beacon., 
houses  : 
(2.)  To  erect  or  place  any  new  buoys  or  beacons,  or  alter  or  remove 

any  existing  buoys  or  beacons  : 
(3.)  To  take  and  purchase  any  land  which  may  be  necessary  for 
the  above  purposes,  or  for  the  maintenance  of  the  works  or  the 
residence  of  the  light  keepers : 
(4.)  To  vary  the   character  of   any  lighthouse  or  tlie  mode  of 

exhibiting  lights  therein : 
(5.)  To  sell  any  land  belonging  to  it : 
But  the  exercise  of  the  above  power  shall,  in  the  case  of  the  said 
commissioners  and  corporation,  oe  subject  to  the  restrictions  herein- 
after contained. 
CCCCV.  Previously  to  undertaking  any  such  work  as  aforesaid,  This  £?]?"»*"*'»• 

.«  .1  ••  rf  ^t  1111  cue  Oi  tne  oooi* 

the  said  commissioners  or  corporation,  as  the  case  may  be,  shall  miasioners  and 

forward  a  notice  specifying  fully  the  nature  of  the  work  proposed  to  corporation,  to  be 

be  undertaken  by  them,  and  their  reasons  for  undertaking  the  same,  K^'tJtaitj^oualS 

to  the  Trinity  Etouse»  who  shall  take  the  proposed  scheme  into  their  with  appeal  to 

Board  of  Trade. 
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consideration,  and  notify  to  the  said  commissioners  or  corporation 
their  approval  or  rejection  thereof  with  or  without  modificirtions ; 
hut  no  such  notification  shall  be  binding  on  the  said  commissioners 
or  corporation  until  the  same  has  been  sanctioned  by  the  Board  of 
Trade  in  manner  herein-after  mentioned ;  and  at  any  time  proyiouB  to 
such  sanction  being  given,  the  sedd  commissioners  or  *  corporation 
may  forward  to  the  Trinity  House  and  the  Board  of  Trade,  or  either 
of  them,  any  objections  to,  or  observations  upon,  or  suggestions  in 
respect  of  such  notification. 
Stfactkni  of  Board     CCCCVI.  In  order  to  obtain  such  sanction  as  aforesaid,  the  Trinity 
beStfmed*'^***   House  shall  forward  a  copy  of  their  notification,  accompanied  by 
copies  of  all  commimications  that  have  passed  between  the  Trinity 
House  and  the  said  commissioners  or  corporation,  to  the  Board  of 
Trade ;  and  such  board  shall  have  power  to  ^ve  any  directions  they 
may  think  fit  in  relation  to  the  matters  submitted  to  them,  by  gran^ 
ing  or  withholding  their  sanction,  either  wholly  or  partially,  and 
eiuier  with  or  without  modification. 
Trinity  HooM  to       CCCCVII.  The  Trinity  House  shall  forthwith   commimicate  the 
*^thoriti^*V'°**  directions  given  by  the  Board  of  IVade  in  relation  to  the  matters 
Secision  of  Bowd  Aforesaid  to  the  said  commissioners  or  corporation,  and  the  said  com- 
of  Trade.  missioners  or  corporation  shall,  upon  the  receipt  of  such  directions,  be 

bound  to  act  in  confcnrmitY  therewith,  and  to  do  or  forbear  doing  any- 
thing thereby  directed  to  be  done  or  forborne. 
Power  to  TrinHy       CCCCVIIL  The  Trinity  House  shall  have  power  to  direct  the  said 
^rf'Bowd^  commissioners  and  corporation,  or  either  of  them,  to  execute  the 
Trade,  to  compel  following  works  ;  (that  is  to  say,) 

y^^^'^^Sbdr**"      {^'^        continue  any  existing  lighthouses,  buoys,  or  beacons : 
udcorpontira!*      i^O  To  erect  or  place  any  new  lighthouses,  buoys,  or  beacons,  or 

alter  or  remove  any  existing  lighthouses,  buoys,  or  beacons : 
(8.)  To  vary  the  character  of   any  lighthouse,  or   the  mode  of 
exhibiting  lights  therein : 
But  no  such  curection  shall  be  issued  to  the  said  commissioners  or 
corporation  undl  the  issue  thereof  has  been  sanctioned  by  the  Board 
of  Trade ;  such  sanction  to  be  obtained  by  the  Trinity  House  in 
manner  herein-after  mentioned. 
SmSSJ  hJSl^     CCCCIX.  Previously  to  issuing  any  such  directions  as  aforesaid, 
be  obtained.         the  Trinity  House  shall  make  an  application  to  the  Board  of  Trade, 
stating  fuuy  the  nature  of  the  work  to  which  such  directions  relate 
and  their  reasons  for  directing  the  same ;  and  shall  at  the  same  time 
give  notice  to  the  said  commissioners  or  corporation  resi>ectively  of 
such  their  application,  by  causing  written  notice  of  the  said  applica- 
tion and  a  copj  of  the  proposed  directions  to  be  left  at  or  sent  to  the 
olfice  of  the  said  commissioners  in  Edinburgh,  or  the  office  of  the  said 
corporation  in  Dublin,  as  the  case  may  be ;  and  opportunity  shall  be 
afforded  to  the  said  commissioners  or  corporation  to  submit  any 
observations  they  may  see  fit  to  make  with  respect  to  such  application 
to  the  Trinity  House  and  to  the  Board  of  Trade ;  and  if  thereupon 
the  said  Trinity  House  adhere  to  their  said  directions,  and  if  the 
Board  of  Trade  concur  therein,  and  if  such  adherence  and  concur- 
rence is  dul^  notified  to  the  said  commissioners  or  corporation,  it 
shall  be  their  duty  within  a  reasonable  time  after  such  notification  is 
made  to  carry  the  said  directions  into  effect 
h^oS^^ami-      CCCCX.  Upon  the  completion  of  any  new  lighthouse,  buoy,  or 
al  fix  dneato  be    beacon,  her  Majesty  may  by  order  in  council  fix  such  dues  in  respect 
?bX«MM*^       thereof  to  be  paid  by  the  master  or  owner  of  every  ship  which  passes 
*  the  same  or  derives  benefit  therefrom,  as  her  Mi^esty  may  deem 

reasonable,  and  may  from  time  to  time  alter  the  amount  tnereof;  and 
such  dues  shall  be  paid  and  collected  in  the  same  manner,  by  the 
same  means,  and  subject  to  the  same  conditions  in,  by,  and  suoject 
to  which  the  light  dues  authorized  to  be  levied  by  this  act  are  paid 
and  collected 
S?iri1i  UiS*  CCCOXI.  No  dues  for  any  lighthouse,  buoy,  or  beacon  to  be 
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erected  or  placed  in  or  near  the  islands  of  Ghiemsey,  Jeivey,  Sark,  or  Chanod  lihmdi 
Aldemey  shall  be  taken  in  the  said  islands  of  Guernsey  or  Jersey  rfS?itS»lMd 
without  the  consent  of  the  states  of  the  said  islands  respectirely ;  nor  no  pom  to  be 
shall  any  powers  herein-before  given  to  the  Trinity  House  in  respect  JJIf^'^a***^'' 
of  any  lighthouse,  buoy,  or  beacon  erected  or  placed  in  the  islancb  of  emnli.   ^  ^ 
Guernsey  or  Jersey,  or  hereafter  to  be  erected  or  placed  in  such 
islands,  be  exercised  without  the  consent  of  her  Majesty  in  council. 

CGGOXII.  The  Lands  Clauses  Consolidation  Act,  1845,  and  the  Inooiporatioii  of 
Lands  Clauses  Consolidation  Act  (Scotland),  1845,  shall  be  incorpo-  2,5  ij^***'**'^® 
rated  in  this  act,  and  shall  apply  to  all  lighthouses  to  be  constructed 
and  all  land  to  be  purchased  under  the  powers  thereof 

Surrender  of  Local  Lighthouses.  amrmUbr  ^ 

CCCCXIII.  Every  local  authority  holding  any  lighthouse,  buoy,  or         ^^ 
beacon  at  any  place  within  llie  jurisdiction  of  any  of  the  said  general  LoctiUgiithQUMi 
lighthouse  autnorities  may,  if  they  think  fit,  surrender  or  sell  the  same  Sredto'gSSml 
to  such  general  lighthouse  authority,  and  such  authority  may,  with  lighthouse 
the  consent  of  the  Board  of  Trade,  accept  or  purchase  the  same,  the  »«^<«>^««- 
purchase  money  (if  any)  to  be  paid  out  of  the  said  mercantile  marine 
mnd ;  and  tiiereupon  such  lighthouse  and  its  appurtenances,  or  such 
buoy,  or  beacon,  as  the  case  may  be,  shall  become  vested  in  such 
authority ;  and  such  authority  shall  be  entitled  to  receive  all  dues 
lawfully  payable  in  respect  thereof  at  the  time  of  such  surrender  or 
sale,  or,  if  her  M^esty  oy  order  in  council  so  directs,  such  dues  as 
might  be  fixed  and  made  payable  if  the  same  were  a  new  lighthouse, 
buoy,  or  beacon ;  and  sucn  lighthouse,  buoy,  or  beacon,  and  the  dues 
payable  in  respect  thereof^  shall,  after  such  surrender  or  sale,  be  sub- 

Iect  in  all  respects  to  the  same  regulations  as  other  lighthouses  and 
ight  dues,  buoys,  and  beacons  provided  for  by  this  act 

Damage  to  Lights^  Buoys,  and  Beacons.  Dmmmgt  to  Ugku* 

CCCCXIV.  If  any  person  wilfully  or  negligently  commits  any  of       Btaeom. 
the  following  offences,  (that  is  to  say,)  Pewtftytor 

(1.)  Injures  any  lighthouse  or  the  lights  exhibited  therein,  or  any  itOuring  ikhu, 
buoy  or  beacon ;  buoys,  and 

^2.)  Removes,  alters,  or  destroys  any  light  ship,  buoy,  or  beacon ; 

(8.)  Rides  by,  makes  fast  to,  or  runs  foul  of  any  light  ship  or 
buoy ; 
He  shall,  in  addition  to  the  expenses  of  making  good  any  damage  so 
occasioned,  incur  a  penalty  not  exceeding  fifty  pounds. 

Prevention  of  False  Lights.  Pr€9mtum  qf 

CCCCXV.  Whenever  any  fire  or  light  is  burnt  or  exhibited  at         _? 
such  place  or  in  such  manner  as  to  be  liable  to  be  mistaken  for  a  Ocneni  ^^ 
light  proceeding  fi*om  a  lighthouse,  it  shall  be  lawful  for  the  general  mi^p^^^e 
lighthouse  authority  withm^whose  iuhsdiction  such  place  is  situate,  lighti. 
to  serve  a  notice  upon  the  owner  of  the  place  where  tne  fire  or  light 
is  burnt  or  exhibited,  or  on  the  person  having  the  charge  of  such  fire 
or  light,  either  personally  or  by  delivery  at  the  place  of  abode  of  such 
owner  or  person,  or  by  affixing  the  same  in  some  conspicuous  spot 
near  to  such  fire  or  light,  and  by  such  notice  to  direct  such  owner  or 
person,  within  a  reasonable  time  to  be  therein  specified,  to  take 
effectual  means  for  the  extinguishing  or  effectually  screening  such 
existing  light,  and  for  preventing  for  the  future  any  similar  fire  or 
light;  and  any  owner  or  person  disobeying  sudi  notice  shall  be 
deemed  guilty  of  a  common  nuisance,  and  in  addition  to  any  other 
penalties  or  liabilities  of  any  kind  thereby  incurred,  shall  incur  a 
penal^  not  exceeding  one  hundred  pounds. 

CCCCXVI.  If  any  owner  or  person  served  with  such  notice  as  if  not  obeyed  they 
aforesaid  neglects  wr  a  period  of  seven  days  to  extinguish  or  effec-  SSu^**  '"^^ 
tually  screen  the  fire  or  fight  therein  mentioned,  it  shall  be  lawful 
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for  the  general  lighthouse  author!^  within  whose  jurisdiction  the 
same  may  be,  by  their  servants  or  workmen,  to  enter  ujpon  the 
place  whereon  the  same  may  be,  and  forthwith  to  extingmsh  such 
fire  or  light,  doing  no  imnecessary  damage ;  and  all  expenses  in- 
oiured  by  such  authority  in  such  extinction  may  be  recovered  from 
such  person  or  owner  as  aforesaid  in  the  same  way  as  penalties  are 
hereby  directed  to  be  recoverable. 


MtntnUU 

Sams  to  be 
carried  to  mer- 
cantile marine 
toad. 


PART  VII. 


MBBCAMTILE   MARINE   FUND. 


Application  of 
mereantile  marine 
ftmd. 


CCCCXVII.  The  following  sums  shall  be  carried  to  a  common 
fund,  to  be  entitled  the' ''  Mercantile  Marine  Fund ;"  (that  is  to 
say,) 

(1.)  All  fees  and  other  sums  (other  than  fines  and  forfeitures) 
received  by  the  Board  of  Trade  under  the  provisions  of  the 
third  and  fourth  parts  of  this  act : 
(2.)  All  light  dues  or  other  sums  received  by  or  accruing  to  the 
Trinity  House,  the  Commissioners  of  Northern  Lighthouses, 
and  the  Fort  of  Dublin  Corporation,  under  the  sixth  part  of 
this  act: 
(3.)  All  rates  and  monies  received  by  the  Trinity  House  under  the 
local  act  of  the  seventh  year  of  her  present  Majesty,  chapter 
fifty-seven,  for  the  regulation  of  lastage  and  ballastage  in  the 
river  Thames : 
(4.)  All  fees  and  other  sums  mentioned  in  the  table  marked  V.  in 
tiie  schedule  hereto  which  are  received  by  receivers  apjKuntod 
imder  the  eighth  part  of  this  act : 
And  an  account  of  the  said  fund,  intituled  "  The  Mercantile  Marine 
Fund  Account,**  shall  be  kept  with  her  Miye8ty*s  paymaster-general. 
CCCCXVIII.  Subject  to  any  prior  charges  that  may  be  subsisting 
thereon  by  virtue  of  any  act  or  acts  of  parliament  or  otherwise,  the 
said  fimd  shall  be  chargeable  with  the  following  expenses ;  (that  is  to 
say,) 

(I.)  The  salaries  and- other  expenses  connected  with  the  local 
marine  boards,  the  examinations,  and  the  shipping  offices, 
provided  for  by  the  third  part  of  this  act : 
(2.)  The  salaries  of  surveyors  and  other  expenses  connected  with 
the  survey  of  passenger  steam  ships  provided  for  by  the  fourth 
part  of  this  act : 
(3.)  All  expenses  incurred  by  the  ^neral  lighthouse  authorities 
aforesaid  in  the  works  and  services  of  li^thouses,  buoys  and 
beacons  provided  for  by  the  sixth  part  of  this  act,  or  in  the 
execution  of  any  works  necessaiy  or  expedient  for  the  purpose 
of  permanentiy  reducing  the  expense  of  such  worxs  and 
services: 
(4«)  All  expenses  incurred  by  the  Trinity  House  in  respect  of  lastage 

and  ballastage  in  the  river  Thames : 
(5.)  Such  expenses  for  establishing  and  maintainii^f  on  the  coasts 
of  the  United  Kingdom  proper  life-boats,  with  the  necessaiy 
crews  and  equipments,  and  for  affording  assistance  towards  the 
preservation  of  life  ajid  property  in  cases  of  ^pwreck  and 
distress  at  sea,  and  for  rewarding  the  preservation  of  life  in 
such  cases,  as  tlie  Board  of  Trade  directs : 
(6.)  Any  expenses  incurred  in  oanring  into  efiect  the  provisions 
with  regard  to  receivers  and  the  performance  of  their  duties 
contained  in  the  eighth  part  of  this  act : 
(7.)  Any  expenses  which  by  this  or  any  other  act  of  parliament  are 
specially  chai^ged  thereon: 


It 

Part  VIL — Mercantile  Marine  Fund.  cxxv 

And  shall,  save  as  herein-after  mentioned,  be  applicable  to  no  other 
pmpose  whatever. 

CfCCCXIX.  The  said  rates  and  monies  received  by  the  Trinity  AwrtUatkin  of 
House  under  the  said  local  act  of  the  seventh  year  of  her  present  ""•■*H«  »*^ 
Majesty,  chapter  fifty-seven,  shall,  subject  to  the  payment  of  such 
proportion  of  any  prior  charges  subsisting  on  the  mercantile  marine 
fund  as  may,  in  the  opinion  of  the  Board  of  Trade,  be  fairly  charge- 
able thereon,  and  to  the  powers  of  raising  money  upon  the  credit  of 
the  said  fund  herein  c<Mitained,  be  applicable  only  to  services  per- 
formed for  the  purpose  of  supplying  oallast  to  or  providingfor the 
safety  or  convemence  of  such  ships  as  navigate  the  said  river  Thames, 
and  the  seas  and  channels  leading  thereto  between  Orfordness  on  the 
north,  and  Dungeness  on  the  south  :  provided  that  if,  in  addition  to 
the  duties  performed  in  consideration  of  the  said  ballastage  rates 
imder  the  said  local  act,  the  Trinity  House,  at  the  request  or  with 
the  consent  of  the  owners  or  masters  of  or  agents  for  any  ships,  under- 
take to  place  ballast  on  board  thereof,  or  to  imload  ballast  there- 
from, thex.  shall  be  entitled  to  charge  for  such  additional  duties  such 
reasonable  additional  rate  per  ton  for  ballast  so  placed  on  boahl  or  ^ 
imladen  as  her  Miyesty  by  order  in  council  from  time  to  time 
approves. 

OGGGXX.  Her  Majesty  may  from  time  to  time,  by  and  with  the  Eitftbiiabme&ti 


advice  of  her  pri'vy  coimoil,  fix  the  establishments  to  be  maintained  ^^JS^Sage 
by  each  of  the  said  general  lighthouse  authorities,  on  account  of  the  cbargedoi^ldd 
services  of  lighthouses,  buoys,  and  beacons,  and  also  as  regards  the  *J  ^  *x^  ^  i»« 
Trinity  House  on  account  of  the  service  of  lastage  and  ballastage  in  oou^  ^ 
the  river  Thames,  or  the  annual  or  other  sums  to  be  paid  out  of  the 
said  fimd,  in  respect  of  such  establishments ;  and  iiit  appears  that 
any  part  of  the  establishments  of  the  said  lighthouse  authorities  is 
maintained  for  the  purposes  of  such  duties  and  also  for  other  pur- 
poses, to  ^x  and  from  time  to  time  alter  the  portion  of  the  expense  of 
such  establishments,  to  be  paid  out  of  the  said  fund ;  and  no  morease 
of  any  establishment  or  part  of  an  establishment  so  fixed  shall  be 
made  without  the  consent  of  the  Board  of  Trade. 

GGGGXXI.  The  said  general  lighthouse  authorities  may  from  time  Power  to  grant 
to  time,  with  the  sanction  df  the  Board  of  Trade,  grant  superannuar  JSSJJSJSI^ 
tions  or  compensations  to  persons  whose  salaries  are  payable  out  of 
the  said  fund,  and  who  are  discharged  or  retire ;  so  nevertheless  that 
no  superannuation  allowance  or  compensation  to  any  person  so  dis- 
charged or  retiring  shall  exceed  the  proportion  of  his  salary  which 
might  be  granted  to  a  person  in  the  public  civil  service,  under  the 
act  of  the  fourUi  and  fifth  years  of  King  William  the  Fourth, 
chapter  twenty-fourth,  or  under  any  other  act  for  regulating  such 
superannuation  allowances  or  compensations  for  the  time  being  in  force. 

GGGGXXU.  Each  of  the  said  general  lighthouse  authorities  shall  Efltfanatet  md 
from  time  to  time  submit  to  the  Board  of  IVade  estimates  of  all  ex-  JJJSS  tobf*' 
penses  to  be  incurred  by  them  in  respect  of  the  matters  aforesaid,  approred  by  tbo 
other  than  the  establishment  expenses  for  the  time  being  allowed  by  *•'*  ofTwdo. 
order  in  council  as  aforesaid ;  and  shall  also,  whenever,  in  providing 
for  any  sudden  emergency,  it  is  necessary  to  incur  any  expense  with- 
out waiting  until  an  estimate  can  be  sanctioned,  as  soon  as  possible 
send  to  the  Board  of  Trade  a  full  account  of  such  expense ;  and  the 
Board  of  Trade  shall  consider  and  may  approve  such  estimates  and 
accounts,  either  with  or  without  modification. 

GGGGXXIII.  No  expense  of  any  of  the  said  general  lighthouse  22,^3^,^5^^ 
authorities  in  respect  of  the  said  services  shall  be  paid  out  of  the  maetkiBed  by 
mercantile  marine  fund,  or  allowed  in  account,  other  than  the  sums  Board  of  Trad*, 
so  allowed  for  establishment  expenses  as  aforesaid,  or  included  in 
estimates  or  accounts  approved  by  the  Board  of  Trade. 

GCGGXXIV.  For  the  purpose  of  the  construction  and  repair  of  Fori^pinpoM 
lighthouses,  and  of  other  extraordinary  expenses  connected  with  the  j[^S^^5j[ 
said  services,  the  treasury  are  authorized  from  time  to  time,  upon  the  hooiet, andother 
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extnofrdiatiy  eK>  -appliofttion  df  the  Boaid  of  Trade,  to  advanoe  out  of  the  growiiig 
K^Idvanw*^  produce  of  the  consolidated  fund  of  the  United  Kingdom  such  wuds 
numey.  of  money,  upon  such  terms  and  at  such  rate  of  interest  as  thej  think 

fit,  and  to  pay  the  same  into  the  mercantile  marine  fund  aoeount,  so 
neyertheless  that  the  whole  sum  for  the  time  being  due  in  respect  of 
auch  advances  shall  never  at  any  one  time  exceed  two  hundred 
thousand  pounds ;  and  upon  any  advance  beinc  so  made  the  sum  so 
advanced  and  the  interest  shall  be  a  charge  on  tne  mercantile  marine 
fund,  and  upon  the  dues,  rates,  fees,  and  payments  so  to  be  carried 
thereto  as  foresaid ;  and  the  Board  of  Trade  shall  make  such  pro- 
vision for  the  repayment  thereof  out  of  the  said  fund,  either  by  farm- 
ing a  sinking  fund  or  otherwise,  as  the  treasury  may  require ;  provided 
that  no  such  advance  shall  prevent  any  lawful  reduction  of  any  of  the 
«aid  dues,  rates,  fees,  or  payments,  if  such  reduction  be  assentM.  to  by 
the  treasury. 
'rfSa^tohS?        CCCCXXV.  The  Board  of  Trade  may  also,  for  the  purpoee  last 
TOwmonOT  onUie  aforesaid,  raise  money  by  mortgaging  the  mercantile  marine  fund,  and 
credit  of  And.      the  several  dues,  rates,  roes,  and  payments  so  to  be  carried  thereto  as 
aforesaid,  or  any  of  them,  or  any  part  thereof,  to  any  person  or  body 
of  persons ;  and  every  such  mortgage  shall  be  in  such  form,  and  under 
the  hand  and  sed  of  such  person  or  persons,  as  the  president  of  the 
,  said  board  for  the  time  bemg  may  direct ;  BUd  no  person  or  body  of 

persons  lending  money  upon  any  such  mortgage  snail  be  bo«ma  to 
.see  to  the  purpose  for  which  Uie  same  is  raised,  or  to  the  mode  in 
which  it  is  applied. 
Power  to  public        CGGCXX  vl.  The  public  works  loan  oommissionars  may  also,  for 
wojtoiwn  wm.    ^^  purpose  last  aforesaid,  advance  money  upon  mortga^  of  tlie  said 
adTance  money     mercantile  marine  fund,  and  the  several  aues,  rates,  tees,  and  pay- 
on  the  ovdit  of    ments  so  to  be  carried  thereto  as  aforesaid,  or  any  of  them,  or  any 
part  thereof,  without  requiring  any  further  seeurity  than  such  mort- 
gage as  aforesaid ;  but  every  mortgage  so  made  to  the  said  public 
•works  loan  commissioners,  or  their  secretary  for  the  time  being,  shall 
be  made  under  and  in  pursuance  of  the  acts  of  parliament  regu- 
lating the  proceedings  of  the  said  public  worire  loan  commissioners, 
anything  herein  contained  to   the  contrary  notwithstanding :  pro- 
viaed,  that  no  advance  which  may  be  made  by  the  said  public  works 
loan  commissioners  shaU  prevent  any  lawful  reduction  of  any  of  the 
said  dues,  rates,  fees,  or  payments,  if  su^  reduction  is  assented  to  by 
the  said  pubUc  works  loan  commissioners. 
wSSSSTto  CCOCXXVIl.  Each  of  the  said   general  lighthouse   authorities 

accoont  St         ^^bU  account  to  the  Board  of  Trade  for  their  receipts  from  the  said 
receipt  and        Jight  duss  and  ballastage  rates,  and  for  their  expenditure  as  le^^ards 
Boazd  ofi^i^    expenses  paid  out  of  the  said  fimd,  in  such  form,  and  at  such  times, 
and  with  such  details,  explanations,   and  vouchers,   as  the  Board 
of  Trade  requires,  and  shall,  when  required  by  sudi  board,  permit  all 
books  of  accounts  kept  by  or  imder  their  reepective  direction  to  be 
inspected  and  examined  by  such  persons  as  the  said  board  appoints 
for  that  purpose. 
t^^^uoM       CCOOXXVUI.  The  Board  of  Trade  shall  render  to  the  commis- 
eommiinonenor  doners  for  auditing  the  public  accounts  periodical  accounts  of  the 
wdit  whole  of  the  receipts  and  expenditure  of  the  mercantile  marine  fund, 

such  accounts  to  be  signed  and  declared  to  by  the  accountant 
aimcnnted  by  the  Board  of  Trade  for  that  purpose ;  and  in  case  of 
default  it  shall  be  lawful  for  the  treasury  to  make  or  direct  sudi 
allowance  as  nnder  the  circumstances  of  the  case  they  may  think  fit 
Aceoonts  to  be     ^  ree^ot  thereof. 

laMbeftM*  GCCOXXIX.  The  Board  of  Trade  shall,  as  soon  as  practicable  after 

parliament.         the  meeting  of  parliament  in  every  year,  cause  the  account  of  the 

mercantile  marine  fund  for  the  then  preceding  year  to  be  laid  before 

both  houses  of  parliament 

tteSStf**     CCCCXXX.  All  lighthouses,  buoys,  beacons,  and  light  dues,  and 

parpuMs        ^  ^j^^  nt»St  fees,  or  payments  accruing  to  or  forming  part  of  the 
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said  fond,  and  all  premises  or  property  belonging  to  or  occupied  by  5?ji?tj"*  ^^ 
any  of  the  said  general  lighthouse  authorities  or  the  Board  of  Trade,  exempt  ton  in 
wiuch  are  used  or  applied  for  the  purposes  of  any  of  the  services  for  nxm  and  taxes, 
which  such  dues,  rates,  fees,  and  payments  are  received,  and  all 
instruments  or  writings  used  by  or  unaer  the  direction  of  any  of  the 
said  general  lighthoiise  authorities  or  the  Board  of  Trade  in  carrying 
on  the  said  services,  shall  be  exempted  from  all  public,  parochial,  ana 
local  taxes,  duties,  and  rates  of  every  kind. 
CCCCXXXI.  The  ships  belonging  to  j)r  used  by  any  of  the  said  SSwiitfcSitief 


general  lighthouse  authorities,  or  by  the  Board  of  Trade,  shall  be  pri-  exempt 
vileged  to  enter,  resort  to,  and  use  any   harbours,  ports,  docks,  or  !»«<»«»  *«•• 
piers  in  the  United  Kingdom,  without  payment  of  any  tolls,  dues,  or 
rates  of  any  kind. 


PABT  VIII. 

WRECKS,   CASUALTIES,   AKD   SALVAGE. 

Inqmriet  into  Wreek$.  

CCCCXXXII.  In  any  of  the  cases  following,  (that  is  to  saT,)  ^^f '• 

Whenever  any  ship  is  lost,  abandoned,  or  materially  damaged  on  immiriet  to  be 

or  near  the  coasts  of  the  United  Kingdom ;  inetitnted  to  mh 

Whenever  any  ship  causes  loss  or  material  damage  to  any  other  2uJS2u^ 

ship  on  or  near  such  coasts ; 
Whenever  by  reason  of  any  casualty  happening  to  or  on  board  of 

uiy  ship  on  or  near  such  coast  loss  of  life  ensues ; 
Whenever  any    such  loss,  •  abandonment,    damage,  or  casualty 

happens  elsewhere,  and  any  competent  witnesses  thereof  arrive 

or  are  found  at  any  place  in  the  United  Kingdom ; 
It  shall  be  lawful  for  the  inspecting  officer  of  the  coast  guard,  or  the 

{principal  officer  of  customs  residing  at  or  near  the  place  where  such 
OSS,  aoandonment,  damage,  or  casualty  occurred,  if  ttie  same  occurred 
on  or  near  the  coasts  of  the  United  Kingdom,  but,  if  elsewhere,  at  or 
near  the  place  where  such  witnesses  as  fiuoresaid  arrived  or  are  foun4 
or  cui  be  conveniently  examined,  or  for  any  other  person  appointed 
for  the  purpose  by  the  Board  of  Trade,  to  make  inquiir  rejecting 
such  loss,  abandonment,  damage,  or  casualty ;  and  he  shall  for  that 
purpose  have  all  the  powers  ^ven  by  the  first  part  of  this  act  to 
inspectors  appointed  by  the  said  boarX 

uGCCXXaUI.  If  it  appears  to  such  officer  or  person  as  aforesaid,  Formal  {nretti- 
either  upon  or  without  any  such  preliminary  inquiry  as  aforesaid,  that  JjSl?*'"' 
a  formal  investigation  is  requisite  or  expedient,  or  if  the  Board  of 
Trade  so  directs,  he  shall  apply  to  any  two  justices  or  to  a  stipendiary 
magistrate  to  hear  the  case ;  and  such  justices  or  magistrate  shall 
tliereupon  proceed  to  hear  and  try  Uie  same,  and  shall,  for  that  pur- 
pose, 80  far  as  relates  to  the  summoning  of  parties,  compellinff  the 
attendance  of  witnesses,  and  the  regulation  of  the  proceeoings,  have 
Uie  same  powers  as  if  the  same  were  a  proceeding  relating  to  an 
offence  or  cause  of  complaint  upon  which  they  or  he  have  power  to 
make  a  summary  conviction  or  order,  or  as  near  thereto  as  circum- 
stances permit ;  uid  it  shall  be  the  duty  of  such  officer  or  person  as 
aforesaid  to  superintend  the  management  of  the  case,  and  to  render 
such  assistance  to  the  said  justices  or  magistrate  as  is  in  his  power ; 
and,  upon  the  conclusion  of  the  case,  the  said  justices  or  magistrate 
shall  send  a  report  to  the  Board  of  Trade,  containing  a  full  statement 
of  the  case,  and  of  their  or  his  opinion  thereon,  accompanied  by  such 
report  of  or  extracts  from  the  evidence,  and  such  observations  (if 
any)  as  they  or  he  may  think  fit 

GGCCXXXIV.  In  cases  where  nautical  skill  and  knowledge  are  ?ower  to  qipohit 
required,  the  Board  of  Trade  shall  have  the  power,  either  at  the  re-  wntiial  aweMor. 
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quest  of  such  justices  or  ma^^istrate,  or  at  its  own  discretion,  to 
appoint  some  person  of  nauticad  skill  and  knowledge  to  act  as  assessor 
to  such  justices  or  magistrate ;  and  such  assessor  shall,  upon  the  con- 
clusion of  the  case,  either  signify  his  concurrence  in  their  report  hy 
signing  the  same,  or  if  he  dissents  therefrom,  shall  signify  such  dis- 
sent and  his  reasons  therefor  to  the  Board  of  Trade. 

CCCCXXXV.  In  places  where  there  is  a  local  marine  hoard,  and 
where  a  stipendiary  magistrate  is  a  memher  of  such  hoard,  all  such 
investigations  as  uoresaid  shall,  whenever  he  happens  to  be  present, 
be  made  before  such  magistrate ;  and  there  shall  be  paid  to  such 
magistrate,  in  respect  of  his  services  imder  this  act,  such  remunera- 
tion, whether  by  way  of  annual  increase  of  salary  or  otherwise,  as 
her  Majesty's  secretary  of  state  for  the  home  department,  with  the 
consent  of  the  Board  of  Trade,  may  direct ;  and  such  remuneration 
shall  be  paid  out  of  the  mercantile  marine  fund. 

CCCCXXXVI.  The  said  justices  or  magistrate  may  make  such 
order  with  respect  to  the  costs  of  any  such  investigation  or  any  por- 
tion thereof  as  they  or  he  may  deem  just,  and  such  costs  shall  be  paid 
accordingly,  and  shall  be  recoverable  in  the  same  manner  as  other 
costs  incurred  in  summary  proceedings  before  them  or  him  ;  and  the 
Board  of  Trade  may,  if  in  any  case  it  thinks  fit  so  to  do,  pay  the 
expense  of  any  such  investigation,  and  may  pay  to  such  assessor  as 
aforesaid  such  remuneration  as  it  thinks  fit  ^ 

CCCGXXXVII.  In  the  case  of  any  such  investigation  as  aforesaid, 
to  be  held  in  Scotland,  the  Board  of  Trade  may,  if  it  so  thinks  fit, 
remit  the  same  to  the  lord-advocate,  to  be  prosecuted  in  such  manner 
as  he  may  direct,  and  in  case  he  so  requires,  with  the  assistance  of 
such  person  of  nautical  skill  and  knowledge  as  the  Board  of  Trade 
may  appoint  for  the  purpose. 

CCCUXXXVIII.  Such  justices  or  magistrate  as  aforesaid  may,  or 
in  Scotland  such  person  or  persons  as  is  or  are  directed  by  the  lord 
advocate  to  condnct  the  investigation  may,  if  they  or  he  think  fit, 
require  any  master  or  mate  possessing  a  certificate  of  competency  or 
service,  whose  conduct  is  called  in  question,  or  appears  to  them  or 
him  hkely  to  be  called  in  question,  in  the  course  of  such  investigation, 
to  deliver  such  certificate  to  them  or  him,  and  they  or  he  shaU  hold 
the  certificate  so  delivered  until  the  conclusion  of  the  investigation, 
and  shaU  then  either  return  the  same  to  such  master  or  mate,  or,  if 
their  report  is  such  as  to  enable  the  Board  of  Trade  to  cancel  or 
suspend  such  certificate,  under  the  powers  given  to  such  board  by  the 
third  part  of  this  act,  shall  forwara  the  same  to  the  Board  of  Trade, 
to  be  dealt  with  as  such  board  thinks  fit;  and  if  any  master  or  mate 
fails  so  to  deliver  his  certificate  when  so  required,  he  shall  incur  a 
penalty  not  exceeding  fifty  pounds. 
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AppotntmetU  and  Duties  of  Recewer$. 

CCCCXXXIX.  The  Board  of  Trade  shall,  throughout  the  United 
Kingdom,  have  the  general  superintendence  of  all  matters  relating 
to  wreck ;  and  it  may,  with  the  consent  of  the  commissioners  of 
her  Migesty's  treasury,  appoint  any  officer  of  customs,  or  of  the 
coast  guard,  or  any  officer  of  inland  revenue,  or,  when  it  appears 
to  such  board  to  be  more  convenient,  any  other  person,  to  oe  a 
receiver  of  wreck  in  any  district,  and  to  perform  such  duties  as  are 
herein-after  mentioned,  and  shall  give  due  notice  of  every  such 
appointment. 

COCCXL.  No  admiral,  vice-admiral,  or  other  person,  under  what- 
ever denomination,  exercising  Admiralty  jurisdiction,  shall,  as  such, 
by  himself  or  his  agents,  receive,  take,  or  interfere  with  any  wreck, 
except  as  herein-after  mentioned. 

CCCCXLI.  Whenever  any  ship  or  boat  is  stranded  or  in  distress, 
at  any  place  on  the  shore  of  the  sea,  or  of  any  tidal  water  within  the 
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limits  of  the  United  Kingdom,  the  receiver  of  the  district  within 
which  such  place  is  situate  shall,  upon  being  made  acquainted  with 
such  accident,  forthwith  proceed  to  such  place,  and  upon  his  arrival 
there  he  shall  take  the  command  of  all  persons  present,  and  assign 
such  duties  to  each  person,  and  issue  such  directions,  as  he  may  think 
fit,  with  a  view  to  the  preservation  of  such  ship  or  boat,  and  tne  lives 
of  the  persons  belonging  thereto,  and  the  cargo  and  apparel  thereof; 
and  if  any  person  wilfully  disobeys  such  directions,  he  shall  forfeit  a 
sum  not  eicceeding  fifty  pounds ;  but  it  shall  not  be  lawful  for  such 
receiver  to  interfere  between  the  master  of  such  ship  or  boat  and  his 
crew  in  matters  relating  to  the  management  thereof,  unless  he  is 
requested  so  to  do  by  such  master. 

OCCGXLII.  The  receiver  may,  with  a  view  to  such  preservation  Powers  of  recdrer 
as  aforesaid  of  the  ship  or  boat,  persons,  cargo,  and  apparel,  do  the  llJcidSt*to'aiiy 
following  things ;  (that  is  to  say,)  ahip  or  boat. 

(1< )  Summon  sucli  number  of  men  as  he  thinks  necessaryto  assist  him : 

(2.)  Require  the  master  or  other  person  having  the  charge  of  any 
ship  or  boat  near  at  hand,  to  give  such  aid  with  his  men,  ship, 
or  boats  as  may  be  in  his  power : 

(3.)  Demand  the  use  of  any  waggon,  cart,  or  horses,  that  may  be 
near  at  hand : 
And  any  pei-son  refiising,  without  reasonable  cause,  to  comply  with 
any  summons,  requisition,  or  demand  so  made  as  aforesaid,  snail,  for 
every  such  refusal,  incur  a  penalty  not  exceeding  one  himdred 
pounds ;  but  no  person  shall  oe  liaole  to  pay  any  duty  of  assessed 
taxes  in  respect  of  any  such  waggon,  cart,  or  horses,  by  reason  of  the 
user  of  the  same  under  this  section. 

CCCCXLI  [I.  All  cargo  and  other  articles  belonging  to  such  ship  All  nriicici 
or  boat  as  aforesaid,  that  may  be  washed  on  shore,  or  otherwise  be  or^jJUf  „  tSwn* 
lost  or  taken  from   such  ship  or  boat,  shall   be  delivered  to  the  from  any  ship  or 
receiver;  and  any  person,  whetber  he  is  the  owner  or  not,  who  secretes  ^.''  t^J^ 
or  keeps  possession  of  any  such  cargo  or  article,  or  refuses  to  deliver  recdrcr. 
the  same  to  the  receiver  or  to  any  person  authorized  by  him  to 
demand  the  same,  shall  incur  a  penalty  not  exceeding  one  htmdred 
pounds ;  and  it  shall  be  lawful  for  such  receiver  or  oUier  person,  as 
aforesaid,  to  take  such  cargo  or  article  by  force  from  the  person  so 
refusing  to  deliver  the  same. 

CCCCXLIV.  Whenever  any  such  accident  as  aforesaid  occiu^  to  Power  of  receirer 
any  ship  or  boat,  and  any  person    plunders,  creates  disorder,  or^^JJJ^'^ 
obstructs  the  preservation  of  such  ship,  boat,  lives,  or  cargo,  as  afore-  disorder  by  force, 
said,  it  shall  be  lawful  for  the  receiver  to  cause  such  person  to  be 
apprehended,  and  to  use  force  for  the  suppression  of  any  such  plun- 
dering, disorder,  or  obstruction  as  aforesaid,  with  power  to  command 
all  her  Majesty's  subjects  to  assist  him  in  the  use  of  such  force ; 
and  if  any  person  is  killed,  maimed,  or  hiurt,  by  reason  of  his  resist- 
ing the  receiver  in  the  execution  of  the  duties  hereby  committed  to 
him,  or  any  person  acting  under  his  orders,  such  receiver  or  other 
person  shall  be  freely  and  fully  indemnified  as  well  against  the 
Queen's  Majesty,  her  heii's  and  successors,  as  against  all  persons  so 
killed,  maimed,  or  hurt. 

CCCCXLV.  During  the  absence  of  the  receiver  from  the  place  ^'^^^^'"^^^ 
where  any  such  accident  as  aforesaid  occurs,  or  in  places  where  no  of  reo^ve^in'liif 
receiver  has  been  appointed  under  this  act,  the  following  officers  absence, 
in  succession,  each  in  the  absence  of  the  other,  in  the  order  in 
which  they  are  named;    (that  is  to  say,)   any  principal  officer  of 
customs  or  of  the  coast  guard,  or  officer  of  inland  revenue,  and  also 
any  sheriflT,  justice  of  the  peace,  commissioned  officer  on  full  pay 
in  the  naval  service  of  her  Majesty,  or  commissioned  officer  on  full 
pay  in  the  military  service  of  her  Majesty,  may  do  all  matters  and 
things  hereby  authorized  to  be  done  by  the   receiver,  with  this 
exception,  that,  with  respect  to  any  goods  or  articles  belongfing  to 
any  such  ship  or  boat,  the  delivery  up  of  which  to  the  receiver  is 
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herein-before  required,  any  officer  so  acting  shall  be  considered  as 
the  agent  of  the  receiver,  and  shall  place  the  same  in  the  oiistod^  of 
the  receiver ;  and  no  person  so  acting  as  substitute  for  any  receiver 
shall  be  entitled  to  any  fees  payable  to  receivers,  or  be  deprived  by 
reason  of  his  so  acting  of  any  right  to  salvage  to  which  he  wooU 
otherwise  be  entitled. 

CCOOXLVI.  Whenever  any  such  accident  as  aforesaid  oocnw  to 
any  ship  or  boat,  all  persons  may,  for  the  purpose  of  rendaing 
assistance  to  such  ship  or  boat,  or  saving  the  lives  of  the  mtboiis 
on  board  the  same,  or  the  cargo  or  apparel  thereof,  unless  uiere  is 
some  public  road  equally  convenient,  pass  and  repass,  either  with 
or  without  carriages  or  horses,  over  any  adjoining  lands,  witiiont 
being  subject  to  interruption  by  the  owner  or  occupier,  so  that  they 
do  as  little  damage  as  possible,  and  may  also,  on  the  like  eonditioo, 
deposit  on  such  lands  any  cargo  or  other  article  recovered  from  such 
ship  or  boat ;  and  all  damage  that  may  be  sustained  by  any  owner 
or  occupier  in  consequence  of  any  such  passing,  or  repassing,  or 
deposit  as  aforesaid,  shall  be  a  charge  on  the  ship,  bocU^  cargo,  or 
articles  in  respect  of  or  by  which  such  damage  was  occasioned,  aod 
shall,  in  default  of  payment,  be  recoverable  in  the  same  manner  as 
salvage  is  herebv  made  recoverable;  and  the  amount  payable  in 
respect  thereof,  if  disputed,  shall  be  determined  in  the  same  manner 
as  the  amount  of  salvage  is  hereby,  in  case  of  dispute,  directed  to  be 
determined. 

CCOOXLVII.  If  the  owner  or  occupier  of  any  land  over  which 
any  person  is  hereby  authorized  to  pass  or  repass,  for  any  of  the 
purposes  herein-before  mentioned,  does  any  of  tne  following  things ; 
(that  is  to  say,) 

(1.)  Impedes  or  hinders  any  such  person  from  so  passing  or  repass- 
ing, with  or  without  carriages,  horses,  and  servants,  by  locidng 
his  gates,  refusing,  upon  request,  to  open  the  same,  or  other- 
wise however : 

(2.)  Impedes  or  hindere  the  deposit  of  any  cargo  or  other  artiele 
recovered  from  any  such  ship  or  boat,  as  herein-before 
mentioned : 

(8.)  Prevents  such  cargo  or  other  article  from  remaining  so  depo 
sited  for  a  reasonable  time,  until  the  same  can  be  removea  to 
a  safe  place  of  public  deposit : 
He  shall,  for  every  such  offiance,  incur  a  penalty  not  exceeding  one 
hundred  pounds. 

CCOC  aLVIII,  Any  receiver,  or  in  his  absence  any  justice  of  the 
peace,  shall,  as  soon  as  conveniently  may  be,  examine  upon  oath 
(which  oath  they  are  hereby  respectively  empowered  to  administer) 
any  pei-son  belonging  to  any  ship  which  may  be  or  may  have  been 
in  distress  on  the  coasts  of  the  United  Kingdom,  or  any  other  person 
who  may  be  able  to  give  any  account  thereof,  or  of  the  cargo  or  stores 
thereof,  as  to  the  following  matters ;  (that  is  to  say,) 

(I.)  The  name  and  description  of  the  ship; 

(2.)  The  name  of  the  master  and  of  the  owners ; 

(8.)  The  names  of  the  owners  of  tlie  cargo ; 

(4.)  The  ports  or  places  from  and  to  which  the  ship  was  bound ; 

(5.)  The  occasion  of  the  distress  of  the  ship ; 

(6.)  The  services  rendered ; 

(7.)  Such  other  matters  or  circumstances  relating  to  such  ship,  or 
to  the  cargo  on  board  the  same,  as  the  receiver  or  justice  thmks 
necessary : 
And  such  receiver  or  justice  sliall  take  the  examination  down  in 
writing,  and  shall  make  two  copies  of  the  same,  of  which  he  diall 
send  one  to  the  Board  of  Trade,  and  tiie  other  to  the  secretary  of  the 
committee  for  managing  the  affidrs  of  Lloyd's  in  London,  and  rach 
last-mentioned  copy  shall  be  placed  by  the  said  secretary  in  some 
conspicuous  situation  for  the  inspection  of  persons  desirous  of  examin- 
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ing  Uie  same ;  and  for  the  ptirpoees  of  such  examination  eTort  sooii 
receiTer  or  justice  as  aforesaid  shall  have  all  the  powers  given  by  the 
first  part  of  this  act  to  inspectors  appointed  by  the  Board  of  Trade. 

CCCCXLIX.  Any  examination  so  taken  in  writing  as  aforesaid^  Omnnni  or 
or  a  copy  thereof,  purporting  to  be  certified  under  the  hand  of  the  Hwi^MtSJi^to  be 
reoeiyer  or  justice  before  whom  such  examination  was  taken,  shall  h^prirndfude 
admitted  in  evidence  in  any  Coiut  of  Justice,  or  before  any  person  **"**'*>»ce- 
having  by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  as  primd  faeU  proof  of  all  matters  contained  in 
such  written  examination. 

OCCOL.  The  following  rules  shall  be  observed  by  any  person  find-  ^Im  (o  b« 
ing  or  taking  possession  of  wreck  within  the  United  Kingdom;  (that  Sj^S^fiSL 
is  to  say,)  S^.         * 

(1.)  if  the  person  so  finding  or  taking  possession  of  the  same  is  the 
owner,  he  shall  as  soon  as  possible  give  notice  to  the  reoeiver 
of  the  district  within  which  such  wreck  is  found,  stating  that 
he  has  so  found  or  ti^en  possession  of  the  same ;  and  he  shall 
describe  in  such  notice  the  marks  by  which  such  wreck  is  dis- 
tinguished: 
(3.)  If  any  person  not  being  the  owner  finds  or  takes  possession  of 
any  wreck,  he  shall  as  soon  as  possible  deliver  the  same  to  sudi 
receiver  as  aforesaid : 
And  any  person  making  default  in  obeying  the  provisions  of  this 
section  shall  incur  the  following  penalties ;  (that  is  to  say,) 
(3.)  If  he  is  the  owner  and  makes  default  in  performing  the  several 
things,  the  performance  of  which  is  hereby  imposed  on  an  owner, 
He  shall  incur  a  penalty  not  exceeding  one  hundred  pounds: 
(4.)  If  he  is  not  the  owner,  and  makes  defEmlt  in  performing  the 
several  things,  the  performance  of  which  is  hereby  imposed  on 
any  person  not  being  an  owner. 
He  shall  forfeit  all  claim  to  salvage  ; 

He  shall  pay  to  the  owner  of  such  wreck,  if  the  same  is 
claimed,  but  if  the  same  is  imclaimed  then  to  the  person  entitled 
to  such  unclaimed  wreck,  double  the  value  of  such  wreck  (such 
value  to  be  recovered  in  the  same  way  as  a  penalty  of  like 
amount);  and 

He  shall  incur  a  penalty  not  exceeding  one  hundred  pounds. 
CCCOLI.  If  any  receiver  suspects  or  receives  information  that  aoDy  ^^^  '•'  ^^ 
wreck  is  secreted  or  in  the  possession  of  some  person  who  is  not  the  oonceSdi  wreck, 
owner  thereof,  or  otlierwise  improperly  dealt  with,  he  may  apply  to 
any  justice  of  the  peace  for  a  warrant,  and  such  justice  shall  have 
power  to  grant  a  warrant,  by  virtue  whereof  it  shall  be  lawful  for  the 
receiver  to  enter  into  any  house  or  other  place  wherever  situate,  and 
also  into  any  ship  or  boat,  and  to  search  for,  and  to  seize  and  detain 
any  such  wreck  as  aforesaid  there  foimd ;  and  if  any  such  seizure 
is  made  in  consequence  of  information  that  may  have  been  given 
by  any  person  to  tne  receiver,  the  informer  shall  be  entitled  by  way 
or  salvage  to  stich  sum  not  exceeding  in  any  case  five  pounds  as  the 
receiver  may  allow. 

CCCCLII.  Every  receiver  shall  within  forty-eight  hours  after  Notice  of  wreck 
taMng  possession  of  any  wreck  cause  to  be  posted  up  in  the  Custom-  Jj^^^g.^"^  ^^ 
house  of  the  port  nearest  to  the  place  where  such  wreck  was  found 
or  seized  a  description  of  the  same  and  of  any  mai^s  by  which  it  is 
distinguished,  and  shall  also,  if  the  value  of  such  wreck  exceeds 
twenty  pounds,  but  not  otherwise,  transmit  a  similar  description  to 
the  secretary  of  the  committee  of  Lloyd's  aforesaid ;  and  such  secre- 
tary shall  post  up  the  description  so  sent,  or  a  copy  thereof,  in  some 
conspicuous  place,  for  the  inspection  of  all  persons  desirous  of 
examining  the  same 

CCCCLin.  In  cases  where  any  wreck  hi  the  custodjr  of  *^yj2S2Si^^f 
receiver  is  under  the  vahie  of  five  pounds,  or  is  of  so  perishable  a  ^J  yijJe**iMy 
nature  or  so  much  damaged  that  the  same  cannot,  in  his  opinion,  be  be  told  imme- 
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adyantageoudy  kept,  or  if  the  value  thereof  is  not  sufficient  to  defraj 
the  charge  of  warehousing,  the  receiver  may  sell  the  same  bef<»e  tli^ 
expiration  of  the  period  herein-after  mentioned,  and  the  money  raieed 
by  such  sale,  after  defraying  the  expenses  thereof^  shall  be  held  by  the 
receiver  for  the  same  purposes  and  subject  to  the  same  claims  for  and 
to  which  the  article  sold  would  have  been  held  and  liable  if  it  had 
remained  imsold. 

CCCCLIV.  In  cases  where  any  admiral,  vice-admiral,  lord  of  the 
manor,  or  other  person  is  entitled  for  his  own  use  to  uncMmed  wreck 
found  on  any  place  situate  within  a  district  for  which  a  receiver  is 
appointed,  such  admiral,  vice-admiral,  lord  of  the  manor,  or  other 
person  shall  deliver  to  such  receiver  a  statement  containing  the 
particulars  of  his  title,  and  tbe  address  to  which  notices  are  to  be 
sent ;  and  upon  such  statement  being  so  delivered,  and  proof  made 
to  the  satisfaction  of  the  receiver  of  the  validity  of  such  title,  it  shall 
be  his  duty,  whenever  he  takes  possession  of  any  wreck  found  at  any 
such  place,  to  send  within  forty-eight  hours  thereafter  a  description 
of  the  same  and  of  any  marks  by  which  it  is  distinguished,  directed 
to  such  address  as  aforesaid. 

CCGCLY.  There  shall  be  paid  to  all  receivers  appointed  under  this 
act  the  expenses  properly  incurred  by  them  in  the  performance  of 
their  duties,  and  also  in  respect  of  the  several  matters  specified  in  the 
table  marked  V.  in  the  schedule  hereto,  such  fees,  not  exceeding  the 
amounts  therein  mentioned,  as  may  from  time  to  time  be  directed  by 
the  Board  of  Trade ;  and  the  receiver  shall  have  the  same  lien  and  be 
entitled  to  the  same  remedies  for  the  recovery  of  such  expenses  and 
fees  as  a  salvor  has  or  is  entitled  to  in  respect  of  salvage  due  to  him ; 
but,  save  as  aforesaid,  no  receiver  appointed  under  tiiiis  act  ^all,  as 
such,  be  entitled  to  any  remimeration  whatsoever. 

CCCCLVl.  Whenever  any  dispute  arises  in  any  part  of  the  United 
Kingdom  as  to  the  amount  payable  to  any  receiver  in  respect  of  ex- 
penses or  fees,  such  dispute  shaU  be  determined  by  the  Board  of  Trade, 
whose  decision  shall  be  final. 

CCCCLVII.  All  fees  received  by  any  receiver  appointed  under  this 
act,  in  respect  of  any  services  performed  by  him  as  receiver,  shall  be 
carried  to  and  form  part  of  the  mercantile  marine  fund,  and  a  separate 
account  thereof  shall  be  kept,  and  the  monies  arising  therefrom  shall 
be  applied  in  defraying  any  expenses  duly  incurred  in  carrying  into 
efiect  the  purposes  of  the  eighth  part  of  this  act,  in  such  inanner  as 
the  Board  of  Trade  directs. 


Salvage  in  the 
Vmtii  Ungdonn, 

Salvage  in  respect 
of  ser>-icc8 
rendered  in  the 
Vnitcd  Kingdom. 


Salvcuje  in  ilu  United  Kingdom. 

CCCCLVIII.  In  tbe  following  cases ;  (that  is  to  say,) 
Whenever  any  ship  or  boat  is  stranded  or  otherwise  in  distress 
on  the  shore  of  any  sea  or  tidal  water  situate  within  the  limits 
of  the  United  Kingdom,  and  services  are  rendered  by  any 
person, 
(1.)  In  assisting  such  ship  or  boat; 
(2.)  In  saving  the  lives  of  the  persons  belonging  to  such  ship 

or  boat ; 
(3.)  In  saving  the  cargo  or  apparel  of  such  ship  or  boat, 
or  any  portion  thereof; 
And  whenever  any  wreck  is  saved  by  any  person  other  than  a 
receiver  within  the  United  Kingdom ; 
There  shall  be  payable  by  the  owners  of  such  ship  or  boat,  cargo, 
apparel,  or  wreck,  to  the  person  by  whom  such  services  or  any  of 
them  are  rendered,  or  by  whom  such  wreck  is  saved,  a  reasonable 
amount  of  salvage,  together  with  all  expenses  properly  incurred  by 
him  in  the  performance  of  such  services  or  the  saving  of  such  wreck, 
the  amount  of  such  salvage  and  expenses  (which  expenses  are  herein- 
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after  included  under  the  term  salvage)  to  be  determined,  in  case  of 
dispute,  in  manner  herein-after  mentioned. 

CCCCLIX.  Salvage  in  respect  of  the  preservation  of  the  life  or  8tl?aw  for  life 
lives  of  any  person  or  persons  belonging  to  any  such  ship  or  boat  as  Soid  o?T?tlde 
aforesaid  shall  be  payable  by  the  owners  of  the  ship  or  boat  in  oatofmercantae 
priority  to  all  other  claims  for  salvage ;  and  in  cases  whei*e  such  ship  ™*""«  '*"»<>• 
or  boat  is  destroyed,  or  where  the  value  thereof  is  insufficient,  after 
payment  of  the  actual  expenses  incurred,  to  pay  the  amount  of  salvage 
due  in  respect  of  any  life  or  lives,  the  Board  of  Trade  may  in  its 
discretion  award  to  the  salvors  of  such  life  or  lives  out  of  the  mer- 
cantile marine  fund  such  sum  or  sums  as  it  deems  fit,  in  whole  or 
part  satisfaction  of  any  amount  of  salvage  so  left  unpaid  in  respect  of 
such  life  or  lives. 

CCCCLX.   Disputes  with  respect  to  salvag^e  arising  within  the  i>»»pnt«« «» to 
boundaries  of  the  Cinque  Ports  shall  be  determined  in  the  manner  in  JjJjjJSJ  how  to  b« 
which  the  same  have  hitherto  been  determined ;  but  whenever  any 
dispute  arises  elsewhere  in  the  United  Kingdom  between  the  owners 
of  any  such  ship,  boat,  cargo,  apparel,  or  wi'eck  as  aforesaid,  and  the 
salvors,  as  to  the  amount  of  salvage,  and  the  parties  to  the  dispute 
cannot  agree  as  to  the  settlement  thereof  by  arbitration  or  otherwise, 
Then,  if  the  sum  claimed  does  not  exceed  two  bimdred  pounds, 
Such  dispute  shall  be  referred  to  the  arbitration  of  any  two 

justices  of  the  peace  resident  as  follows ;  (that  is  to  say,) 
In  case  of  wreck,  resident  at  or  near  the  place  where  such 

wreck  is  found : 
In  case  of  services  rendered  to  any  ship  or  boat,  or  to  the 
persons,  cargo,  or  apparel  belonging  thereto,  resident  at  or 
near  the  plftce  where  such  ship  or  boat  is  lying,  or  at  or  near 
the  first  port  or  place  in  the  United  Kingdom  into  which  such 
ship  or  boat  is  brought  after  the  occurrence  of  the  accident 
by  reason  whereof  the  claim  to  salvage  arises : 
But  if  the  sum  claimed  exceeds  two  hundred  pounds, 

Such  dispute  may,  with  the  consent  of  the  parties,  be  referred 
to  the  arbitration  of  such  justices  as  aforesaid,  but  if  they  do 
not  consent  shall  in  England  be  decided  by  the  High  Court 
of  Admiralty  of  England,  in  Ireland  by  the  High  Court  of 
Admiralty  of  Ireland,  and  in  Scotland  by  the  Court  of  Ses- 
sion ;  subject  to  this  proviso,  that  if  the  claimants  in  such 
dispute  do  not  recover  in  such  Court  of  Admiralty  or  CoiMt 
of  Session  a  greater  sum  than  two  hundred  pounds,  they  shRll 
not,  unless  the  Court  certifies  that  the  case  is  a  fit  one  to  be 
ti'ied   in  a  superior  Court,  recover  any  cost,   charges,  or 
expenses  incun^ed   by  them  in  the  prosecution  of  their 
claim : 
And  every  dispute  with  respect  to  salvage  may  be  heard  and  ad- 
judicated upon,  on  the  application  either  of  the  salvor  or  of  the  owner 
of  the  properly  salved,  or  of  their  respective  agents. 

CCCCLXI.  Whenever  in  pursuance  of  this  act  any  dispute  as  to  JJ;{i"S[;S«y^^*'^ 
salvage  is  refened  to  the  arbitration  of  two  justices,  they  may  either  decide  deputes, 
themselves  determine  the  same,  with  power  to  call  to  their  assistance 
any  i>er8on  conversant  with  maritime  afiaii-s  as  assessor,  or  they  may, 
if  a  difference  of  opinion  arises  between  them,  or  without  such  differ 
ence,  if  Uiey  think  fit,  appoint  some  person  conversant  with  maritime 
affairs  as  umpire  to  decide  the  point  in  dispute ;  and  such  justices 
or  their  umpiro  shall  make  an  award,  as  to  the  amoimt  of  salvage 
payable,  within  the  following  times ;  that  is  to  say,  the  said  justices 
'within  forty-eight  hours  after  such  dispute  has  been  referred  to  them, 
and  the  said  umpire  within  forty-eight  hovu^  after  his  appointment, 
with  power  nevertheless  for  sudi  justices  or  umpire  by  writing  under 
their  or  his  hands  or  hand  to  extend  the  time  within  which  they  and 
he  are  hereby  respectively  directed  to  make  their  or  his  award.  c  tm  f 

CCCCLXIl.  There  shall  be  paid  to  every  assessor  and  umpire  who  ^JJJJ^ou. 
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may  be  8b  appointed  as  aforesaid  in  respect  of  his  serviotfa  Bach  sou 
not  exceeding  five  pounds  as  the  Board  of  Trade  may  from  time  to  time 
direct ;  and  all  the  cost  of  such  arbitration,  includmg  any  such  pay- 
ments as  idbresaid,  shidl  be  paid  by  the  parties  to  the  dilute,  in  siioh 
manner  and  in  such  shares  and  proportions  as  the  said  justices  or  aa 
the  said  umpire  may  direct  by  their  or  his  award. 
foTdJSrStT^      CCOOLXIII,  The  said  justices  or  their  umpire  may  call  for  the 
and  wfmSer     production  of  any  documents  in  the  possession  or  power  of  either 
ootli*.  party,  which  ^ey  or  he  may  think  necessary  for  aetennining  the 

question  in  dispute,  and  may  examine  the  parties  or  their  witnssaes 
on  oath,  and  administer  the  oaths  necessary  for  that  purposeu 
Appeal  to  CourU  CCOOLXIV.  If  any  person  is  aggrieved  by  the  award  made  bj 
of  Admiralty.  g^ch  justices  or  such  lunpire  as  aforesaid,  he  may  in  England  appeal 
to  the  High  Court  of  Admiralty  of  England,  in  Ireland  to  the  High 
Court  of  Admiralty  of  Ireland,  and  in  Scotland  to  the  Court  of 
Session;  but  no  such  appeal  shall  be  allowed  unless  the  sum  ia 
dispute  exceeds  fiftv  poimds,  nor  unless  within  ten  daya  after  the 
date  of  the  award  the  appellant  gives  notice  to  the  justices  to  whom 
the  matter  was  referred  of  his  intention  to  appeal,  nor  unless  the 
appellant  proceeds  to  take  out  a  monition,  or  to  take  such  other  pro- 
ceeding as  according  to  the  practice  of  the  Court  of  Appeal  is  neces- 
sary for  the  institution  of  an  appeal,  within  twenty  days  from  the 
date  of  the  award. 
tmniSSt  TO  CCCCLXV.  Whenever  any  appeal  is  made  in  maimer  herein-before 

of  Drwcediirjs      provided,  the  justices  shall  transmit  to  the  proper  officer  of  the  Court 
una  certificate      of  Appeal  a  copy  on  unstamped  paper  certined  under  their  hands  to 
Conlt'of  Appeal.    ^  •  ^"^^^^  ^^VJ  ^^  ^^^  procewiings  had  before  such  justices  or  their 
umpire,  if  cmy,  and  of  the  awa^  sp  made  by  them  or  him,  accom- 
panied with  tlieir  or  his  certificate  in  writing  of  the  gross  value  of 
the  article  respecting  which  salvage  is  claimed ;  and  such  copy  and 
certificate  shall  be  admitted  in  the  Court  of  Appeal  as  evidence  in 
the  cause. 
Payment  of  CCCCLXVI.  Whenever  the  aggregate  amount  of  salvage  payable 

t"J  il?mJdeTn       "^  reapcct  of  salvage  services  rendered  in  the  United  Kingdom  has 
case  of  dispute  as  been  nnally  ascertained  either  by  agreement  or  by  the  award  of  such 
to  apportionment  justices  or  their  Umpire,  but  a  dispute  arises  as  to  the  apportionment 
thereof  amongst  several  claimants,  then,  if  the  amount  does  not 
exceed  two  hundred  pounds,  it  shall  be  lawful  for  the  par^  liable  to 
nay  the  amount  so  due  to  apply  to  the  receiver  of  the  (ustrict  for 
ulierty  to  pay  the  amount  so  ascertained  to  him ;  and  he  shall,  if  he 
thinks  fit,  receive  the  same  accordingly,  and  grant  a  oertifioate  under 
his  hand,  stating  the  fact  of  such  pavment  and  the  services  in  respect 
of  which  it  is  made ;  and  such  certificate  shall  be  a  full  discharge  and 
indemnity  to  the  person  or  persons  to  whom  it  is  given,  and  to  their 
ship,  boats,    cargo,  apparel,  and  effects,  against  the  claims  of  all 
persons  whomsoever  in  respect  of  the  services  therein  mentioned ;  but 
if  the  amount  exceeds  two  hundred  poundjs,  it  shall  be  apportioned  in 
^^^  miuiner  herein-after  mentioned. 

Ajjjjuoiiineiit  ar  (XJCCLXVII.  Upon  the  receipt  of  any  such  amount  as  aforesaid 
the  receiver  shall  with  all  convenient  speed  proceed  to  distribute  the 
same  amonff  the  several  persons  entitled  thereto,  upon  suoh  evidence 
and  in  such  shares  and  proportions  as  he  thinks  fit,  with  power  to 
retain  any  monies  that  may  appear  to  him  to  be  payable  to  any 
absent  parties ;  but  any  distribution  made  in  pursuance  of  this  section 
shall  be  final  and  conclusive  against  the  rights  of  all  persons  (Maiming 
to  be  entitled  to  any  portion  of  the  monies  so  distributed* 
Manner  of  CCCCLXVIII.  Whenever  any  salvage  is  due  to  any  person  under 

S"f  fa?I^    *^«  ^^  ^e  receiver  shall  act  as  follows ;  (that  is  to  say,) 

(1.)  If  the  same  is  doe  in  respect  of  services  rendered  in  aseistiDg 
any  ship  or  boat,  or  in  saving  the  lives  of  persons  belonging 
to  the  same,  or  the  cargo  or  apparel  thereof. 
He  shall  detain  such  ship  or  boat,  and  the  cargp  and  ap- 
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parol  belonging  thereto,  until  payment  is  made,  or  process 

has  been  issued  bj  some  competent  Court  for  the  detention 

of  such  ship,  boat,  cargo,  or  apparel : 

('i.)  IS  the  same  is  due  in  respect  of  the  saving  of  any  wreck,  and 

such  wreck  is  not  sold  as  unclaimed  in  piu*suance  of  the  pro- 

Tisions  herein-after  contained, 

He  shall  detain  such  wreck  until  payment  is  made,  or 

process  has  been  issued  in  manner  aforesaid : 

But  it  shall  be  lawful  for  the  receiver,  if  at  any  time  previously  to 

the  issue  of  such  process  security  is  given  to  liis  satisfaction  for  the 

amount  of  salvage  due,  to  release  from  his  custody  any  ship,  boat, 

cargo,  apparel,  or  wreck  so  detained  by  him  as  aforesaid:  and  in 

cases  where  the  claim  for  salvage  e&ceeds  two  hundred  pounds  it 

shall  be  ]awfid  in  England  for  the  High  Court  of  Admiralty  of 

England,  in  Ireland  for  the  High  Court  of  Admiralty  of  Ireland,  and 

in  Scotland  for  the  Court  of  Session,  to  determine  any  question  that 

may  arise  concerning  tlie  amount  of  the  security  to  be  given  or  the 

sufficiency  of  the  siu*eties ;   and  in  all  oases  where  bond  or  other 

security  ia  given  to  the  receiver  for  an  amoimt  exceeding  two  hundred 

pounds  it  shall  be  lawful  for  the  salvor,  or  for  the  owner  of  the 

property  salved,  or  their  respective  agents,  to  institute  proceedings  in 

such  last-mentioned  Courts  for  the  purpose  of  having  the  questions 

arising  between  them  ac^judioated  upon,  and  the  said  Courts  may 

enforce  payment  of  the  said  bond  or  other  security,  in  the  same 

manner  as  if  bail  had  been  given  in  the  said  Courts. 

CCCCLXIX.  Whenever  any  ship,  boat,  cargo,  apparel,  or  wreck  J'o^«['o' aether 
ifl  detained  by  any  receiver  for  nonpayment  of  any  sums  so  due  as  salved  STSwcs 
aforesaid,  and  the  parties  liable  to  pay  the  same  are  aware  of  such  of  nonpaynirnt. 
detention,  then  in  the  following  cases,  (that  is  to  say,) 
(1.)  In  oases  where  the  amount  is  not  disputed,  and  payment 
thereof  is  not  made  within  twenty  days  after  the  same  has 
become  due ; 
(2.)  In  cases  where  the  amount  is  disputed,  but  no  appeal  lies 
from  the  £rst  tribunal  to  which  the  dispute  is  refeiTed,  and  pay- 
ment thereof  is  not  made  within  twenty  days  after  Uie  decision 
of  such  first  tribunal ; 
(3.)  In  cases  where  the  amount  is  disputed,  and  an  appeal  lies  from 
the  decision  of  the  fii^t  tribunal  to  some  other  tribunal,  and 
payment  thereof  is  not  made  within  such  twenty  days  as  last 
aforesaid,  or  such  monition  as  hereiurbefore  mentioned  is  not  taken 
out  within  such  twenty  davs,  or  such  other  proceedings  as  are 
according  to  the  practice  ot  such  other  tribunal  necessary  for  the 
prosecution  of  an  appeal  are  not  instituted  within  such  twenty 
days; 
The  receiver  majr  forthwith  sell  such  ship,  boat,  cargo,  apparel,  or 
wreck,  or  a  sufficient  part  thereof,  and  out  of  the  proceeds  of  the  sale, 
after  payment  of  all  expenses  thereof,  defray  all  sums  of  monev  due 
in  respect  of  expenses,  fees,  and  salvage,  paying  the  8ur})lu8,  if  any, 
to  the  owners  ot  the  property  sold,  or  other  the  parties  entitled  to 
reoeive  the  same. 

CCCCLXX.  Subject  to  the  payment  of  such  expenses,  fees,  and  Subject  to  pay- 
salvage  as  aforesaid,  the  owner  of  any  wreck  who  establishes  his  claim  S»?and  ffigel' 
thereto  to  the  satisfaction  of  the  receiver,  within  one  year  from  the  owner  entitled  to 
date  at  which  such  wreck  has  oome  into  the  possession  oif  the  receiver,  ^wck. 
shall  be  entitled  to  have  the  same  delivered  up  to  him. 

Unclaimed  Wreck  in  the  United  Kingdoni.  UndMmeJ 

'^  Wreck  vt 

CCCCLXXI.  In  the  event  of  no  owner  establishing  a  claim  to       rtnffdom. 
wreck  foimd  in  any  place  in  the  United  Kingdom  before  the  ex-  — 

piration  of  a  year  from  the  date  at  which  the  same  has  come  into  the  ^iiJl7iipV»»e»- 
possession  of  the  receiver,  then,  if  any  such  admiral,  vice-admual,  sion  of  uncCimed 
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wreck  to  lord  of 
manor,  or  other 
person  entitled. 


Disputed  title  to 
wreck  how  to  be 
decided. 


Appeal  from 
decision  of 
justices. 


Power  of  the 
Board  of  Trade 
on  behalf  of  the 
Crown  to  pnrchnie 
rights  to  wreck. 


Unclaimed  wredc 
to  be  sold. 


lord  of  any  manor,  or  other  person  as  aforesaid  has  given  notice  to 
and  has  proved  to  the  satisfaction  of  the  receiver  that  he  is  entitled 
to  wreck  found  at  such  place,  tlie  receiver  shall,  upon  payment  of  all 
expenses,  fees,  and  salvage  due  in  respect  of  such  wreck,  deliver  up 
possession  thereof  to  such  admiral,  vice-admiral,  lord  of  the  manor, 
or  other  person ;  and  in  case  of  dispute  as  to  the  amoimt  of  the  sums 
so  payable,  and  also  in  case  of  default  being  made  in  payment  thereof, 
such  dispute  shall  be  determined  and  payment  enforced  in  the 
manner  in  which  such  amoimt  and  payment  is  hereby  directed  to  be 
determined  and  enforced  in  cases  where  any  owner  establishes  his 
claim  to  wreck. 

CCCCLXXII.  If  any  dispute  arises  between  the  receiver  and  any 
such  admiral,  vice-admiral,  lord  of  any  manor,  or  other  person  as 
aforesaid  as  to  the  validity  of  his  title  to  wreck,  or  if  divers  persons 
claim  to  be  entitled  to  wreck  found  at  the  same  place,  the  matter  in 
dispute  may  be  decided  by  two  justices  in  the  same  manner  in  which 
disputes  as  to  salvage  coming  within  the  jurisdiction  of  justices  are 
herein-before  directed  to  be  determined. 

CCCCLXXIII.  If  any  party  to  such  dispute  is  \mwilling  to  refer 
the  same  to  two  justices,  or  having  so  referred  the  same,  is  dissatis- 
fied with  their  decision,  he  may  within  three  months  from  the  expira- 
tion of  such  year  as  aforesaid,  or  from  the  date  of  such  decision  as 
aforesaid,  as  the  case  may  be,  take  such  proceedings  as  he  may  be 
advised  in  any  court  of  law,  equity,  or  admiralty,  having  jurisdiction 
in  the  matter,  for  establishing  his  title. 

CCCCLXXIV.  The  Board  of  Trade  shall  have  power,  with  the  con- 
sent of  the  Treasury,  out  of  the  revenue  arising  under  the  eighth  part 
of  this  act,  for  and  on  behalf  of  her  Majesty,  her  heirs  and  successors, 
to  purchase  all  such  rights  to  wreck  as  may  be  possessed  by  any  per- 
son or  body  corporate,  other  than  her  Majesty ;  and  for  the  purpose 
of  facilitatmg  such  purchases  the  provisions  of  the  "  Lands  Clauses 
Consohdation  Act,  1845,"  and  the  *'  Lands  Clauses  Consolidation 
(Scotland)  Act,  1845,"  relating  to  the  purchase  of  lands  by  agree- 
ment, shall  be  incorporated  with  this  act ;  and  in  the  construction  of 
this  act  and  the  said  incorporated  acts,  this  act  shall  be  considered  to 
be  the  *'  Special  Act ;"  and  any  such  rights  to  wreck  as  aforef aid 
shall  be  considered  as  an  interest  in  land  authorized  to  be  taken  by 
the  Special  Act,  and  her  Miyesty,  her  heirs  and  successors,  shall  be 
considered  as  the  promoters  of  the  undertaking. 

CCCCLXXV.  If  no  owner  establishes  his  claim  to  wreck  found  at 
any  place  before  the  expiration  of  such  period  of  a  year  as  afcoesaid, 
and  if  no  admiral,  vice-admiral,  lord  of  anj  manor,  or  person  other 
than  her  Majesty,  her  heirs  and  successors,  is  proved  to  be  entitled  to 
such  wreck,  the  receiver  shall  forthwith  sell  tne  same,  and  after  pay- 
ment of  all  expenses  attending  such  sale,  and  deducting  therefrom  his 
fees,  and  all  expenses  (if  any)  incurred  by  him,  and  paying  to  the 
salvors  such  amount  of  salvage  as  the  Board  of  Trade  may  in  each 
case  or  by  any  general  rule  determine,  pay  the  same  into  the  receipt 
of  her  Miyesty's  Exchequer,  in  such  manner  as  the  Treasuir  may 
direct,  and  the  same  shall  be  carried  to  and  form  part  of  the  Conso- 
lidated Fund  of  the  United  Kingdom. 


of  the  High 

C<mrtof 

JdmiraUjf. 

High  Court  of 
AdmixBlty  may 
decide  on  all 
salvage  cases, 
whether  on  sea 
or  land. 


Jurisdiction  of  the  High  Court  of  Admiralty, 

CCCCLXXVI.  Subject  to  the  provisions  of  this  act,  the  High 
Court  of  Admiralty  shall  have  jurisdiction  to  decide  upon  all  claims 
whatsoever  relating  to  salvage,  whether  the  services  in  respect  of 
which  salvage  is  claimed  were  performed  upon  the  high  seas,  or 
within  the  body  of  any  county,  or  partly  in  one  place  and  partly  in 
the  other,  and  whether  the  wreck  is  found  at  sea  or  cast  upon  the 
land,  or  partly  in  the  sea  and  partly  on  land. 
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Offences  in  respect  of  Wreck.  Qfmm  i» 

Tttpect  pf 

CCCCLXXVII.  Whenever  any  ship  or  boat  is  stranded  or  other-  _*' 

wise  in  distress  on  or  near  the  shore  of  any  sea  or  tidal  water  in  the  Incaieofaihip 
United  Kingdom,  and  such  ship  or  boat,  or  any  part  of  the  cargo  or  J^jJjJi^^ii 
apparel  thereof,  is  plundered,  damaged,  or  destroyed  by  any  persons  tumultuoiu 
notonsly  and  tumuftuously  assembled  together,  whether  on*  shore  or  f^jjij^?** 
afloat,  nill  compensation  shall  be  made  to  the  owner  of  such  ship,  liSlefordanuigef 
boat,  cargo,  or  apparel,  as  follows ;  (that  is  to  say,) 

In  England,  by  the  inhabitants  of  the  hundred,  wapentake,  wai-d, 
or  district  in  the  nature  of  a  hundred,  by  whatever  name  deno- 
minated, in  or  nearest  to  which  the  said  offence  is  committed,  in 
manner  provided  by  an  act  of  the  eighth  year  of  the  reign  of 
King  George  the  Fourth,  chapter  thirty-one,  in  case  of  the 
destruction  of  churches  and  other  buildings  by  a  riotous  assem- 
blage, or  as  near  thereto  as  circumstances  permit : 

In  Ireland,  by  the  inhabitants  of  the  county,  county  of  a  city  or 
town,  barony,  town  or  towns,  parish  or  parishes,  in  or  nearest  to 
which  such  offence  is  committed,  in  manner  provided  by  an  act 
of  the  fourth  year  of  the  reign  of  King  Wflliam  the  Fourth, 
chapter  thirty-seven,  for  the  recovery  of  satisfaction  and  amends 
for  the  malicious  demolition  of  or  injuiy  to  churches,  chapels, 
and  other  buildings  used  for  religious  worship  according  to  the 
usage  of  the  United  Chm'ch  of  England  and  Ireland,  or  as  near 
thereto  as  circumstances  permit : 

In  Scotland,  by  the  inhabitants  of  the  coimty,  city,  or  borough  in 
or  nearest  to  which  such  offence  is  committed,  in  manner  pro- 
vided by  an  act  of  the  first  year  of  King  George  the  First, 
statute  two,  chapter  five^  with  respect  to  prosecutions  for  repair- 
ing the  damages  of  any  churches  and  other  buildings,  or  as  near 
thereto  as  circiunstances  permit 

CCCCLXXVIII.  Every  person  who  does  any  of  the  following  acts;  Penalty  for  plnn- 

(thatistosayO  ^    r  .•        ^SJS^.!^ " 

(I.)  WrongniUy  cames  away  or  removes  any  part  of  any  ship  or  obttractinff  the 
boat  stranded  or  in  danger  of  being  stranded  or  otherwise  in  •**"5fJ^~j^ 
distress  on  or  near  the  shore  of  any  sea  or  tidal  water,  or  any  ^^{^  J^atSng* 

J  art  of  the  cargo  or  apparel  thereof,  or  any  wreck ;  or  the  itme. 

Endeavours  m  any  way  to  impede  or  hinder  the  saving  of  such 
ship,  boat,  cargo,  apparel,  or  wreck ;  or 

(3.)  Secretes  any  wreck,  or  obliterates  or  defaces  any  marks 
thereon ; 
Shall,  in  addition  to  any  other  penalty  or  punishment  he  may  be 
subject  to  under  this  or  any  other  act  or  law,  for  each  such  offence 
incur  a  penalty  not  exceeding  fifty  poimds ;  and  every  person,  not 
being  a  receiver  or  a  person  herein-before  authorized  to  take  the 
command  in  cases  of  ships  being  stitindedor  in  distress,  or  not  acting 
under  the  orders  of  such  receiver  or  person,  who,  without  the  leave 
of  the  master,  endeavours  to  board  any  such  ship  or  boat  as  aforesaid, 
shall  for  each  offence  incur  a  i)enalty  not  exceeding  fifty  pounds ;  and 
it  shall  be  lawful  for  the  master  of  such  ship  or  boat  to  repel  by  force 
any  such  person  so  attempting  to  board  the  same. 

CCCCLXXIX.  If  any  person  takes  into  any  foreign  port  or  place  PentUyfonieniDg 
any  ship  or  boat  stranded,  derelict,  or  otherwise  in  distress  on  or  near  J^  "*  foreign 
the  shore  of  the  sea  or  of  any  tidal  water  situate  within  the«.  limits  of 
the  United  Kingdom,  or  any  part  of  the  cargo  or  apparel  thereof,  or 
anything  belonging  thereto,  or  any  wreck  found  witliin  such  limits 
as  aforesaid,  and  there  sells  the  same,  he  shall  bo  guilty  of  felony,  and 
be  subject  to  penal  servitude  for  a  term  not  exceeding  four  years. 

Dealers  in  Marine  Stores  and  Manufacturers  of  Anchors,  Deaitn  in 

Mtarine  Stores 

CCCCLXXX.  Every  person  dealing  in  buying  and  selling  anchors,      Md  Mmu- 


\ 
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^M^SZf^     cables,  sails,  or  old  junk,  old  iron,  or  mariae  stores  of  any  descrip- 

*       tion,  shall  conform  to  the  following  regulations ;  (that  is  to  say,) 

Regulations  to  bo      (1.)  He  shall  have  his  name,  together  with  the  words  "dealer  in 
Stiitertfa**m«miie  marine  stores,"  painted  distinctly  in  letters  of  not  less  than  six 

■tores.  inches  in  len^n  on  every  warehouse  or  other  place  of  deposit 

belonging  to  him ; 
If  ne  does  not  he  shall  incur  a  penalty  not  exceeding  twenty 
pounds: 
(2.)  He  shtdl  keep  a  book  or  books,  fairly  written,  and  shall  enter 
therein  an  aocount  of  all  such  marine  stores  as  he  may  firom 
time  to  time  become  possessed  of,  stating,  in  respect  of  each 
article,  the  time  at  which  and  the  person  from  whom  he  pur- 
chased or  received  the  same,  adding,  in  the  case  of  every  such 
last-mentioned  person,  a  description  of  his  business  and  place 
of  abode ; 
If  he  does  not  he  shall  incur  for  the  first  offence  a  penalty 
not  exceeding  twenty  pounds,  and  for  every  subsequent 
offence  a  penalty  not  exceeding  fifty  pounds  : 
(3.)  He  shall  not,  by  himself  or  his  agents,  purchase  marine  stores 
of  any  description  from  any  person  apparently  under  the  age  of 
sixteen  years ; 
If  he  does  so  he  shall  incur  for  the  first  offence  a  penalty  not 
exceeding  five  pounds,  and  for  every  subsequent  offence  a 
penalty  not  exceeding  twenty  pounds : 
(4.)  He  shall  not  cut  up  any  cable,  or  any  similar  article  excaediug 
five  fathoms  in  length,  or  unlay  the  same  into  twine  or  papc^ 
stuff,  on  any  pretence  whatever,  without  obtaining  such  permit 
and  publishing  such  notice  of  his  having  so  obtained  the  same 
as  is  herein-after  mentioned ; 
If  he  does  so  he  shall  incur  for  the  first  offence  a  penaltv  not 
exceeding  twenty  poimds,  and  for  every  subsequent  oflence 
a  penalty  not  exceeding  fifly  poimds. 
CCCCUDCXI.   In  order  to  obtam  such  permit  as    aforesaid  t 
dealer  in  marine  stores  shall  make  a  declaration  before  some  justice 
of  the  peace  having  jurisdiction  over  the  place  where  such  dealer 
resides  containing  the  following  particulars;  (that  is  to  say,) 
(1.)  A  statement  of  the  quality  and  description  of  the  cable  or 

other  like  article  about  to  be  cut  up  or  unlaid : 
(2.)  A  statement  that  he  purchased  or  otherwise  acquired  the  same 
bond  JicU  and  without  fraud,  and  without  any  knowledge  or 
suspicion  that  the  same  had  been  come  by  dishonestly : 
(8.)  A  statement  of  the  name  and  description  of  the  person  from 
whom  he  purchased  or  received  the  same : 
And  it  shall  be  lawful  for  the  justice  before  whom  any  such  declara- 
tion is  made,  or  for  the  receiver  of  the  district  in  which  such  dealer 
in  marine  stores  resides,  upon  the  production  of  any  such  declaration 
as  aforesaid,  to  mint  a  permit  authorizing  him  to  cut  up  or  unlay  such 
cable  or  other  like  article. 

GOGCLXXXII.  No  dealer  in  marine  stores  who  has  obtained  sudi 
permit  as  aforesaid  shall  proceed  by  virtue  thereof  to  cut  up  or  unlav 
any  cable  or  other  like  article  until  he  has  for  the  space  of  one  weel 
at  the  least  before  doing  any  such  act  published,  in  some  newspaper 
published  nearest  to  the  place  where  he  resides,  one  or  more  advertise- 
ments notifying  the  fact  of  his  having  so  obtained  a  permit,  and 
speoifying  the  nature  of  the  cable  or  other  article  mentioned  in  the 
permit,  and  the  place  where  the  same  is  deposited,  and  the  time  at 
which  the  same  is  intended  to  be  so  cut  up  or  unlaid ;  and  if  any 
person  suspects  or  believes  that  such  cable  or  other  article  is  his  pro- 
perty, he  may  apply  to  any  justice  of  the  peace  for  a  warrant;  and 
such  justice  of  the  peace  may,  on  the  applicant  making  oath,  or,  if  a 
person  entitled  to  make  an  afiirmation,  making  an  affirmation  in 
support  of  such  his  suspicion  or  ht^ei,  grant  a  warrant  by  virtue 


Manner  of  ob- 
taining  permit  (o 
cut  up  cables. 


Permit  to  be 
adrertised  before 
dealer  proceeds 
to  act  tncreon. 
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whereof  the  applicant  shall  be  entitled  to  require  the  productiDn  by 
such  dealer  as  aforesaid  of  the  cable  or  other  article  mentioned  in  the 
permit,  and  also  of  the  book  of  entries  herein-before  directed  to  be 
xept  by  eyery  dealer  in  marine  stores ;  and,  upon  such  cable  or  other 
article  and  book  of  entries  being  produced,  to  inspect  and  examine 
the  same ;  and  if  any  dealer  in  marine  stores  makes  default  in  com- 
plying with  any  of  the  provisions  of  this  section,  he  shall  for  the  first 
ofi'ence  inciur  a  penalty  not  exceeding  twenty  poimds,  and  for  every 
subsequent  ofiPence  a  penalty  not  exceeding  fifty  poimds. 

CCCCI.XXXIII.  Every  manufactinrer  of  anchors  shaU,  in  case  of  Manufacturers  to 
each  anchor  which  he  manufactures,  mark  in  legible  characters  on  the  JJ^horS*'*^  **" 
orown  and  also  on  the  shank  under  the  stock  his  name  or  initials, 
with  the  addition  of  a  progressive  number  and  the  weight  of  such 
anchor ;  and  if  he  makes  default  in  doing  so  he  shall  for  each  offence 
incur  a  penalty  not  exceeding  five  pounds. 

Salvage  hj  Her  Majesty" 9  Ships.  Stdwue  bw 

H.  M.  Skipt. 

CCCCLXXXrV.  In  cases  where  salvage  services  are  rendered  by  ^    iJTT 
any  sliip  belonging  to  her  Majesty,  or  by  the  commander  or  crew  g,uvagc  scnScci 
thereof,  no  claim  shall  be  made  or  allowed  for  any  loss,  damage   or  to  be  allowed  in 
risk  thereby  caused  to  such  ship,  or  to  the  stores,  tackle,  or  furniture  Sfjfgk^of  he? 
thereof,  or  for  the  use  of  any  stores  or  other  articles  belonging  to  her  Migc«ty'«  ships 
Majesty  supplied  in  order  to  effect  such  services,  or  for  any  other  ®'  property, 
expense  or  loss  sustained  by  her  Majesty  by  reason  of  such  services. 

CCCCLXXXV.  No  claim  whatever  on  account  of  any  salvage  ser-  Oaims  for  salvage 
vices  rendered  to  any  ship  or  cargo  or  to  any  appurtenances  of  any  ^y  *'"  M^wty's 

V.,.,  •'i^  ^  ^rxi-  c  ru      officers  not  to  be 

ship  by  the  commander  or  crew  or  part  of  the  crew  01  any  ot  her  determined 
Majesty's  ships  shall  be  finally  adjudicated  upon  unless  the  consent  of  without  consent 
the  Admiralty  has  first  been  obtained,  such  consent  to  be  signified  by  of  Admiralty, 
writing  under  the  hand  of  the  Secretaiy  to  the  Admiralty ;  and  if  any 
person  who  has  originated  prooeedincp  in  respect  of  any  such  claim 
fails  to  prove  such  consent  to  the  satisfaction  of  the  Court,  his  suit 
shall  stand  dismissed,  and  he  shall  pay  all  the  costs  of  such  proceed- 
ings ;  provided  that  any  dociunent  purporting  to  give  such  consent 
and  to  be  signed  by  the  Secretaiy  to  the  Admiralty  shall  be  prima 
facie  evidence  of  such  consent  having  been  given. 

CCCCLXXXVI.  Whenever  services  for  wliich  salvage  is  claimed  steps  to  be  taken 
are  rendered  to  any  ship  or  cargo,  or  to  any  part  of  any  ship  or  caigo.  ]jj^"c"iav'^'i,ce 
or  to  any  appm'tenances  of  any  ship,  at  any  place  out  of  the  United  rcnde^d  by\er 
Kingdom  and  the  four  seas  adjoining  tliereto,  by  the  commander  or  Mi^esty*«  ships 
crew  or  part  of  the  crew  of  any  of  her  Majesty's  ships,  the  property  *»•*"**"• 
alleged  to  be  salved  shall,  if  the  salvor  is  justified  by  the  cu'cumstances 
of  the  case  in  detaining  it  at  all,  be  taken  to  some  port  where  there 
is  either  a  consular  officer  or  a  Vice-Admiralty  Court ;  and  within 
twenty-four  hours  after  arriving  at  such  port  the  said  salvor  and  the 
master  or  other  person  in  charge  of  the  property  alleged  to  be  salved 
shall  each  deliver  to  the  consular  officer  or  \  ice-Admiralty  judge  there 
a  statement  verified  on  oath,  specifying,  so  far  as  they  respectively 
can,  and  so  far  as  the  particulars  required  apply  to  the  case, 

(I.)  The  place,  condition,  and  circumstances  in  which  the  said  ship, 
cargo,  or  property  was  at  the  time  when  the  services  were  ren- 
dered for  which  salvage  is  claimed : 
(2.)  The  nature  and  duration  of  the  services  rendered  : 
The  salvor  shall  add  to  his  statement, 

(3.)  The  proportion  of  the  value  of  the  said  sliip,  cargo,  and  pro- 
perty, and  of  the  freight  which  he  claims  for  salvage,  or  the  value 
at  wliich  he  estimates  the  said  ship,  freight,  cargo,  and  property 
respectively,  and  the  several  amounts  that  he  claims  for  salvage 
in  respect  of  the  same : 
(4.)  Any  other  circumstances  he  thinks  relevant  to  the  said  claim: 


cxl  Merchant  Shipping  Act,  17  ^  18  Ftct  a  104. 

And  the  said  master  or  other  person  in  charge  of  the  said  ship,  cargo, 
or  property  shall  add  to  his  statement, 

h)  A  copy  of  the  certificate  of  registry  of  the  said  ship,  and  of  the 
endorsements  thereon,  stating  any  change  which  (to  his  know- 
ledge or  belief)  has  occurred  in  the  particulars  contained  m  su(A 
certificate ;  and  stating  also,  to  the  best  of  his  knowledge  and 
belief,  the  state  of  the  title  to  theshi]^  for  the  time  being,  and  of 
the  incumbrances  and  certificates  ol  mortgage  or  sale,  if  any, 
affecting  the  same,  and  the  names  and  places  of  business  of  the 
owners  and  incumbrancers :  ^   ,  ^ 

(4  )  The  name  and  place  of  business  or  residence  of  the  freighter 
(if  any)  of  the  said  ship,  and  tlie  freight  to  be  paid  for  the  voy^ 
she  is  then  on : 
(5.)  A  general  account  of  the  quality  and  nature  of  the  cargo  at 

the  time  the  salvage  services  were  rendered : 
(6.)  The  name  and  place  of  business  or  residence  of  the  owner  of 

such  cargo  and  of  the  consignee  thereof 
(7.)  The  values  at  which  the  said  master  estimates  the  said  ship, 
cargo,  and  property,  and  the  freight  respectively,  or,  if  he  thinks 
fit,  in  lieu  of  such  estimated  value  of  the  cargo,  a  copy  of  tlie  ship's 
Tuauifest  * 
(8.^  The  amounts  which  the  master  thinks  should  be  paid  as  salvage 

^r  the  services  rendered : 
(9.)  An  accurate  Hst  of  the  property  saved,  in  cases  where  the  ship 

is  not  saved : 
(10.)  An  account  of  the  proceeds  of  the  sale  of  the  said  ship,  cargo 
or  property,  in  cases  where  the  same  or  any  of  them  are  sold  at 
such  port  as  aforesaid : 
(11.)  The  number,  capacities,  and  condition  of  the  crew  of  ik\^  said 

ship  at  the  time  tbe  said  services  were  i-endered : 
(12.)  Any  other  circumstances  he  thinks  relevant  to  the  matters  in 

question  : 
(13.)  A  statement  of  his  willingness  to  execute  a  bond  in  the  form 
in  the  table  marked  W.  in  the  schedule  hereto,  in  such  amount 
as  the  said  consular  officer  or  Vice-Admiralty  judge  may  fix- 
Consnitr  officer        CCCCLXXXVIT.  The  said  consular  officer  or  judge,  as  the  case  may 
or  judge  to  fix       be,  shall  within  four  days  after  receiving  the  aforesaid  statements  fix 
"wd*^7  te  *^^  ^®  amount  to  be  inserted  in  the  said  bond  at  such  sum  as  he  thinks 
JiTen.  "  ^         sufficient  to  answer  the  demand  for  the  salvage  services  rendered; 
but  such  sum  shall  not  exceed  one  half  of  the  value  which  in  his 
estimation  the  said  ship,  freight  and  cargo,  or  any  parts  thereof  ha 
respect  of  which  salvage  is  claimed,  are  worth ;  and  the  said  consular 
officer  or  judge  may,  if  either  of  the  aforesaid  statements  is  not 
delivered  to  him  within  the  time  hereby  required,  proceed  «?/Hirt#, 
but  he  shall  in  no  case  under  this  act  require  the  cargo  to  be  unladen; 
and  the  said  consular  officer  may  in  any  proceeding  under  this  act  re- 
lating to  salvage  take  affidavits  and  receive  affirmations. 
On  marter  CCCCLXXXVIII.  The  said  consular  officer  or  judge  shall  send 

executing  bond,    notice  of  the  sum  which  he  has  so  fixed  as  aforesaid  to  the  said  salvor 
tiie  right  of         and  the  said  master ;  and  upon  such  master  executing  a  bond  in  such 
detention  to  cenM.  ^^^  ^  aforesaid,  with  the  said  sum  inserted  therein,  in  the  presence 
of  tlie  said  officer  or  judge  (who  shall  attest  the  same),  and  delivering 
the  same  to  the  said  salvor,  the  right  of  the  said  salvor  to  detain  or 
retain  possession  of  the  said  shi^,  cargo,  or  property,  or  any  of  them, 
in  reject  of  the  said  salvage  claim,  shall  cease. 
Proridon  for  CCCCLXXXIX.  If  the  ship,  cargo,  or  property  in  respect  of  which 

ndUitionaiswrnrity  the  claim  for  Salvage  is  made  is  not  owned  by  persons  domiciled  in 
^^^Tl^SmUS  ^er  Majesty's  dominions,  the  right  of  the  salvor  to  detain  or  retain 
rendentontof  possession  thereof  shall  not  cease  unless  the  master  procures,  in 
dominioM*^'"  addition  to  the  said  bond,  such  security  for  the  due  performance  of 
the  conditions  thereof  as  the  said  officer  or  judge  considers  sufficient 
for  the  purpose,  and  places  the  same  in  the  possession  or  custody  of 
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the  said  officer  or  judge,  or,  if  the  8al7or  so  desires,  in  the  possession 
or  custody  of  the  saia  officer  or  judge  jointly  with  any  otner  person 
whom  the  said  salyor  appoints  for  the  purpose. 

CCCCXC.  The  said  consular  officer  or  judge  shall  at  the  earliest  Docnmenu  to  be 
opportunity  transmit  the  said  statements  and  documents  so  sent  to  "^"^  ^  England, 
him  as  aforesaid,  and  a  notice  of  the  sum  he  has  so  fixed  as  aforesaid, 
to  the  High  Coxxri  of  Admiralty  of  England,  or  if  the  said  salvor  and 
the  said  master  or  other  person  in  charge  as  aforesaid  agree  that  the 
said  bond  shall  be  a(\judicated  upon  by  any  Vice-Admiralty  Court,  to 
such  Court 

CCCCXGL  The  said  bond  shall  bind  the  respective  owners  of  the  whom  the  bond 
said  ship,  freight,  and  cargo,  and  their  respective  heii's,  executors,  and  *^^^  ^^nd. 
administratoi*s,  for  tl^  salvage  adjudged  to  be  payable  in  respect  of 
the  said  ship,  freight,  and  cargo  respectively. 

CCCCKCII.  The  said  bond  shall  be  aajudicated  on  and  enforced  Court  in  whieh 
by  the  High  Court  of  Admiralty  in  England,  or  if  the  said  salvor  and  j^ij^lj^JLj 
master  at  the  time  of  the  execution  of  the  said  bond  agree  upon  any  ^  *^°* 

Vice-Admii-alty  Court,  then  by  such  Vice- Admiralty  Court ;  and  any 
such  Vice -Admiralty  Court  may  in  every  proceeding  under  this  act 
have  and  exercise  all  powers  and  authorities  whatsoever  which  the 
said  High  Court  of  Admiralty  now  has  or  at  any  time  may  have  in 
any  proceeding  whatsoever  before  it;  and  in  cases  where  any  security 
for  the  due  performance  of  the  conditions  of  the  said  bond  has  been 
placed  in  the  possession  or  custody  of  the  said  consular  officer  or 
Vice-Admiralty  judge,  or  of  such  officer  or  judge  jointly  with  any 
other  person,  the  person  or  persons  having  the  custody  of  such  secu- 
rity shall  respectively  deal  with  the  same  in  such  manner  as  the  Court 
that  adjudicates  on  the  bond  directs. 

CCCCXCIII.  The  said  Hi^h  Court  of  Admiralty  shall  have  power  Power  of  High 
to  enforce  any  bond  given  in  pursuance  of  this  act  in  any  Vice-  SSty^to^enforoe 
Admiralty  Court  in  any  part  of  her  Majesty's  dominions ;  and  all  bonds. 
Courts  in  Scotland,  Ireland,  and  the  Islands  of  Jersey,  Guernsey, 
Alderney,  Sark,  and  Man,  exercising  Admiralty  jurisdiction  shall, 
upon  application,  aid  and  assist  the  High  Court  of  Admiralty  in 
enforcing  the  said  bonds. 

CCCCXCIV.  Any  such  salvor  as  aforesaid  of  any  sliip,  cargo,  or  Saving  clause, 
property  who  elects  not  to  proceed  under  this  act,  shall  have  no  power 
to  detain  the  said  ship,  cargo,  or  property,  but  may  proceed  otherwise 
for  the  enforcement  of  his  salvage  claim  as  if  this  act  had  not  been 
passed ;  and  nothing  in  this  act  contained  shall  abridge  or  affect  the 
rights  of  salvors,  except  in  the  cases  by  it  provided  for. 

CCCCXCV.  All  bonds,  statements,  aj^eements,  and  other  docu-  J^^S?*  '^ 
ments  made  or  executed  in  pursuance  of  the  eighth  part  of  this  act         "^* 
shall,  if  so  made  and  executed  out  of  the  United  Kingdom,  be  exempt 
from  stamp  duty- 

CCCCXC  VI.  Every  person  who,  in  any  proceeding  under  provisions  Fonishmcnt  for 
contained  in  the  eighth  part  of  this  act  relating  to  salvage  by  her  Jj^^niticM" 
Majesty's  ships,  forges,  assists  in  forging,  or  prociu^s  to  be  forged, 
fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to  be 
fraudulently  altered,  any  document,  and  eveiy  person  who  in  any  such 
proceeding  puts  off  or  makes  use  of  any  such  forged  or  altered  docu- 
menty  knowing  the  same  to  be  so  forged  or  altered,  or  who  in'any  such 
proceeding  gives  or  makes,  or  assists  in  giving  or  making,  or  procures 
to  be  given  or  made,  any  false  evidence  or  representation,  knowing 
the  same  to  be  false,  shall  be  punishable  with  imprisonment,  witli  or 
without  hard  labour,  for  any  period  not  exceeding  two  years,  or,  if 
summarily  prosecuted  and  convicted,  by  imprisonment,  with  or  without 
hard  labom*,  for  any  period  not  exceeding  six  months. 

Salvage  (General).  (Gment^), 

CCCCXCVII.  Whenever  services  for  which  salvage  is  claimed  and  Voluntaiy  agree. 
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which"hau  hav!?'  wndered  either  by  the  commander  or  crew  or  part  of  the  crew  of  any 
the  8amc"cffert  M  o^  her  Majesty's  ships,  or  of  any  other  ship,  and  the  saJror  ToluntarUy 
the  bond  nbore  agrees  to  abandon  his  lien  upon  the  ship,  cargo  and  property  alleged 
mentioned.  ^^  j^^  salved,  Upon  the  master  or  other  person  in  charge  tnercof  enter- 

ing into  a  written  agreement  attested  by  two  witnesses  to  abide  the 
decision  of  the  said  High  Gomt  of  Admiralty  or  of  any  Vice- Admiral^ 
Oonrt,  and  thereby  giving  security  in  that  behalf  to  such  amount  as 
may  be  agreed  on  by  the  parties  to  the  said  agreement,  such  agree- 
ment sliall  bind  the  said  ship  and  the  said  cargo  and  the  freight 
payable  thereof  respectively,  and  tlie  respective  owners  of  the  said 
ship,  freight,  and  oar^o  for  the  time  being,  and  their  respective  heirs, 
executors,  and  admimstrators,  for  the  salvage  which  may  be  adjudged 
to  be  payable  in  respect  of  the  said  ship,  cargo,  and  freight  respectively 
to  the  extent  of  the  security  so  given  as  aforesaid,  and  may  be  adjadn 
cated  upon  and  enforced  in  the  same  manner  as  the  bonds  provided 
for  by  the  eighth  part  of  this  act,  in  the  case  of  detention  for  salvage 
services  rendered  by  her  Majesty's  ships ;  and  upon  such  agreement 
being  made  the  salvor  and  the  master  or  other  person  in  charge  as 
aforesaid  shall  respectively  make  such  statements  as  are  herein-bef(»e 
required  to  be  made  by  them  in  case  of  a  bond  being  given,  except 
that  such  statements  need  not  be  made  upon  oath ;  and  the  salvor 
shall,  as  soon  as  practicable,  transmit  the  said  agreement  and  the  said 
statements  to  the  Court  in  which  the  said  agreement  is  to  be  adjudi- 
cated upon. 
havYir  AdmuStJ*  CCCCXCVIII.  Whenever  the  aggregate  amount  of  salvage  payable 
jurisdiction  to  ap-  in  pespcct  of  salva^  services  rendered  in  the  United  Kingdom  has 
portioa  iuivagc.  \)eexi  nually  ascertained,  and  exceeds  two  himdred  pounds,  and  when- 
ever the  aggregate  amount  of  salvage  payable  in  respect  of  salvage 
services  rendered  elsewhere  has  been  finally  ascertained,  whatever 
such  amount  may  be,  then  if  any  delay  or  dispute  arises  as  to  the 
apportionment  thereof,  any  Court  having  Admiralty  jurisdiction  may 
cause  the  same  to  be  apportioned  amongst  the  persons  entitled 
thereto,  in  such  manner  as  it  thinks  just;  and  may,  for  that  purpose, 
if  it  thinks  fit,  appoint  any  person  to  carry  such  apportionment  into 
effect,  and  may  compel  any  person,  in  whose  hands  or  under  whose 
control  such  amount  may  be,  to  distribute  the  same,  or  to  bring  the 
same  into  Court,  to  be  there  dealt  with  as  the  Court  may  direct,  and 
may,  for  the  purposes  aforesaid,  issue  such  monitions  or  other  po- 
cesses  as  it  thinks  fit. 

MittttellaMeotu,  MuoeUaneoui. 

fonnddSSctto       CCCOXCIX.  All  wreck,  "being  foreign  goods  brought  or  coming 

^  "^i^fli^  "**  ^^^  ^®  United  Kingdom  or  the  Isle  of  Man.  shall  be  subject  to  the 

SJJrtaSpS**  **  ®*^^  duties  as  if  the  same  were  imported  into  the  United  Kingdom 

or  the  Isle  of  Man  respectively ;  ana  if  any  question  arises  as  to  the 

origin  of  such  goods,  thev  shall  be  deemed  to  be  the  produce  of  such 

country  as  the  CommissionerB  of  Customs  may,  upon  investigatioD, 

determine. 

Goods  saved  from      D.  The  Commissioners  of  Customs  and  Excise  shall  permit  all 

£*Srwaid1^to'  ^^^'  Wftfes,  and  merchandise  saved  from  any  ship  stranded  or 

the  ports  of  their  wrecked  ou  its  homeward  voyage  to  be  forwarded  to  the  port  of  its 

origmai  destina-    original  destination,  and  all  goods,  wares,  and  merchandise  saved 

tion.  fj^^j  ^jjy  g|j|p  git|.gjjded  or  wrecked  on  its  outwaord  voyage  to  be  returned 

to  the  port  at  which  the  same  were  shipped ;  but  such  commissioners 

are  to  take  security  for  the  due  protection  of  the  revenue,  in  respect 

p    . .       to      ^^  ^^^^^  goods,  wares,  and  merchandise. 

ce?udi*Smt  in        ^^'  ^^  matters  and  things  that  may,  in  pursuance  of  the  eidith 

Scoiiani.  part  of  this  act,  be  done  by  or  to  any  justice,  or  any  two  justices, 

may  in  Scotland  be  done  also  by  or  to  the  sheriff  of  the  comity, 

including  the  sheriff  substitute;  and  the  expression  "  lord  or  lady  of 
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a  manor"  shall,  in  the  eighth  part  of  this  act,  so  far  as  regards  Sootr 
land,  include  "  heritable  proprietor  duly  infeft." 


PART  IX. 

LIABILITY    OF    SHIPOWNEES. 


AppUcatiofL  JfipKeatfOM, 

DII.  The  ninth  part  of  tliis  act  shall  apply  to  the  whole  of  her  Appiicatiou  of 
Majesty's  dominions.  ^^  ^'  ^  »ct. 

Limitation  of  Liability.  LimUaiion  of 

UahUity. 

Dili.  No  owner  of  any  sea-going  ship  or  share  therein  shall  be  owuer — T"  bie 
liable  to  make  good  any  loss  or  damage  tnat  may  happen  without  his  in  rcsp^t  oT 
actual  fault  or  privity,  of  or  to  any  of  the  following  things ;  (that  is  wrtain  articles. 
to  sar,) 
(1.)  Of  or  to  any  goods,  merchandise,  or  other  things  whatsoever, 

taken  in  or  put  on  boani  any  such  ship,  by  reason  of  any  fire 

happening  on  board  siich  ship, 
(2.)  Of  or  to  any  gold,  silver,  diamonds,  watches,  jewels,  or  predous 

stones,  taken  in  or  put  on  board  any  such  ship,  by  reason  of  any 

robbery,  embexzlement,  making  away  with,  or  secreting  thereor, 

unless  the  owner  or  slupper  thereof  has,  at  the  time  of  shipping 

the  same,  inserted  in  his  bills  of  lading  or  otherwise  deelarea  in 

writing  to  the  master  or  owner  of  such  ship  the  true  nature  and 

value  of  such  articles, 
To  any  extent  whatever. 

DIV.  No  owner  of  any  sea-going  ship  or  share  therein  shall,  in  Measure  of 
cases  where  all  or  any  of  me  following  events  occur  without  his  actual  ®*'»«''»  i»i»ii«tj- 
feult  or  privity ;  (that  is  to  sav,) 
(1.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any 

person  being  carried  in  such  ship  ; 
(2.)  Where  any  damage  or  loss  is  caused  to  any  goods,  met- 

chandise,    or  other    things  whatsoever,    on   board   any  such 

ship; 
(3.)  Where  any  loss  of  life  or  personal  injury  is,  br  reason  of  the 

improper  navigation  of  such  sea-going  shin  as  aforesaid,  caused 

to  any  person  carried  in  any  other  ship  or  boat; 
(4.)  Where  any  loss  or  damage  is,  by  reason  of  any  such  improper 

navigation  of  such  sea-going  ship  as  aforesaid,  caused  to  any 

other  ship  or  boat,  or  to  any  goods,  merchandise,  or  other  things 

whatsoever,  on  board  any  other  ship  or  boat ; 
Be  answerable  in  damages  to  an  e^^tent  beyond  the  value  of  his 
ship  and  the  IVeight  due  or  to  grow  due  in  respect  of  such  ship 
during  the  voyage  which  at  the  time  of  the  happening  of  any  such 
events  as  aforesaid  is  iu  prosecution  or  contracted  for,  subject  to  the 
following  proviso,  (that  is  to  say,)  that  in  no  case,  where  any  such 
liability  as  aforesaid  is  incurred  in  respect  of  loss  of  life  or  personal 
injury  to  any  passenger,  shall  the  value  of  any  such  ship  and  the 
fVeight  thereof  be  taken  to  be  less  than  fifteen  pounds  per  registered 
ton. 

DV.  For  the  purposes  of  the  ninth  part  of  this  act,  the  freight  Valae  of  cnrriage 
shall  be  deemed  to  molude  the  value  of  the  carriage  of  any  goods  or  of  goods  and 
merchandise  belonging  to  the  owners  of  the  ship,  passage-money,  Snonaidered  m^ 
and  also  the  hire  due  or  to  gi'ow  due  under  or  by  virtue  of  any  freight, 
contract,  except  only  such  hire,  in  the  case  of  a  ship  hired  for  time,  as 
may  not  begin  to  be  earned  until  the  expiration  of  six  months  after 
such  loss  or  damage. 
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Provitton  for 
•eparaie  losMt. 


DVI.  The  owner  of  every  fiea-goin^  ship  or  share  therein  shill 
be  liable  in  respect  of  every  such  loss  of  life,  personal  injury, 
loss  of  or  damage  to  goods  as  aforesaid,  arising  on  distinct  occar 
sions,  to  the  same  extent  as  if  no  other  loss,  injury,  or  damage  had 
arisen. 

...    -  Mode  of  Procedure, 

Procedmrf, 

— :  DVII.  Whenever  any  such  liability  as  aforesaid  has  been  or  is 

Sfe^orpmSoai     alleged  to  have  been  incurred,  in  respect  of  loss  of  life  or  personal 

iniury,  Boud  of    injury,  the  Board  of  Trade  may,  in  its  discretion,  after  giving  not 

ijra^my  direct  j^gg  ^y^^^  three  days'  notice  by  post  or  otherwise  to  the  party  to  be 

proccoomgi.        m^de  defendant  or  defender,  by  warrant  sealed  with  the  seal  of  such 

board,  or  signed  by  one  of  its  secretaries  or  assistant  secretaries, 

require  the  sheriff  having  jurisdiction  over  any  place  in  the  United 

Kingdom  to  summon  a  jury  at  a  time  and  place  to  be  specified  in 

such  warrant,  for  the  purpose  of  determining  the  following  question ; 

(that  is  to  sav,) 

The   number,  names,  and  descriptions  of  all  persons   killed  or 

injured  by  reason  of  any  wrongml  act,  neglect,  or  default 

And  upon  the  receipt  of  such  warrant  the  sheriff  shall  sununon  a 

jiuy   of  twenty-four  indifferent  persons,  duly  qualified  to  act  as 

common  jurymen  in  the  superior  Courts,  to  meet  at  such  time  and 

plaoe  as  aiforesaid. 

BUier  party  miy      DVIII.  If  either  party  to  the  inquiry  desire  any  such  question  as 

reonire  qneiUon    aforesaid  to  be  tried  Defore  a  special  juiy,  such  question  shall  be  so 

to^jtricdby  a     j^jed,  j)rovided  that  notice  of  such  desire,  if  coming  from  the  other 

^^  party,  is  given  to  the  Board  of  Trade  before  it  has  issued  its  warrant 

to  tne  sheriff;  and  for  that  purpose  the  Board  of  Trade  shall,  by  its 

warrant  to  the  sheriff,  require  him  to  nominate  a  special  jury  for 

such  trial ;  and  thereupon  the  sheriff  shall,  as  soon  as  convenientlj 

may  be  after  the  receipt  by  him  of  such  warrant,  summon  both  the 

parties  to  appear  before  him  by  themselves  or  their  attorneys  or  agents 

at  some  convenient  time  and  place  appointed  by  him  for  the  piu^KW 

of  nominating  a  special  jury;  and  at  the  place  and  time  so  appointed 

the  sheriff  shall  proceed  to  nominate  and  strike  a  special  jury  in  the 

manner  in  which  such  juries  are  required  by  the  laws  for  the  time 

being  in  force  to  be  nominated  or  struck  by  the  proper  officers  of  the 

superior  Courts ;  and  the  sheriff  shall  appoint  a  day,  and  shall  on  the 

day  so  appointed  proceed  to  reduce  tlie  said  special  jury  to  the 

number  of  twenty,  m  the  manner  used  and  accustomed  by  tlie  proper 

officers  of  the  superior  Courts. 

ProrUionB  for  DIX.  The  following  provisions  shall  be  applicable  to  the  conduct 

SJ^JlJ^        of  proceedings  by  the  Board  of  Ti-ade ;  (that  is  to  say,) 

(I.)  The  sheriff  shall  preside  at  such  inquiry,  and  the  Board  of 
Trade  shall  be  deemed  in  England  and  Ireland  to  he  tiie  plaintiff, 
and  in  Scotland  the  piu^uer,  both  of  which  terms  are  herein- 
after included  in  the  term  plaintiff,  with  power  to  appoint  an^ 
a^^ent  to  act  on  its  behalf,  and  shall  have  all  such  rights  and  pn- 
vileges  as  the  plaintiff  is  entitled  to  in  actions  at  law ;  and  the 
owner  or  owners  of  the  ship  or  ships  by  whom  such  liability  as 
last  aforesaid  is  alleged  to  have  been  incurred  shadl  be  deemed 
in  England  and  Ireland  to  be  the  defendant,  and  in  Scotland  the 
defender,  both  of  which  terms  are  herein-after  included  in  the 
term  defendant : 
(2 .J  Not  less  than  ten  days'  notice  of  the  time  and  place  of  the 
mquirjr  shall  be  served  by  the  Board  of  Trade  on  the  defendant: 
(3.)  Service  on  the  master  of  any  ship  shall  be  deemed  goodsenrice 
on  the  owner  thereof,  and  the  master  shall,  in  respect  of  the  pro- 
ceedings on  such  inquiry,  be  deemed  the  agent  and  representa- 
tive of  the  owner,  with  power  to  appear  for  him  on  such  inquirji 
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and  to  do  all  matters  and  things  which  he  might  himself  haye 
done: 

(4.)  If  the  defendant  does  not  appear  at  the  time  of  such  inquiry, 
the  same  shall  he  proceeded  with  as  if  he  had  appeared,  upon  due 
proof  of  service  of  notice  having  been  made  on  nim  in  pursuance 
of  this  act : 

(5.)  The  empanneUin^  of  the  jury  and  the  summoning  and  attend- 
ance of  wituesses  shall  be  conducted  and  enforced  in  England 
and  Ireland  in  manner  provided  by  the  **  Lands  Glauses  Consoli- 
dation Act,  1845,"  in  cases  of  disputed  compensation  as  to  land, 
and  in  Scotland  in  manner  provided  by  the  "  Lands  Glauses  Gon- 
solidation  (Scotland)  Act,  1845,"  in  like  oases,  or  as  near  thereto 
as  circumstances  permit;  and  all  provisions  in  the  said  acts 
having  reference  to  cases  where  any  question  of  disputed  com- 
pensation requires  to  be  determined  bjthe  verdict  of  a  jury  shall, 
with  the  reauisite  alterations,  be  considered  as  incorporated  with 
this  act,  and  to  have  reference  to  cases  where  the  question  of  the 
liability  of  any  owner  in  respect  of  any  such  accident  as  aforesaid 
reauires  to  be  determined  by  the  veroict  of  a  jury : 

(6.)  In  England  and  Ireland  the  sheriff  shall,  if  the  Board  of  Trade 
so  requires,  or  if  the  defendant  so  requires,  and  the  Board  of 
Trade  consents  thereto,  appoint  as  assessor  a  barrister-at-law,  of 
competent  knowledge  and  standing : 

(7.)  The  costs  incurr^  by  all  parties  in  and  incidental  to  any  such 
inquiry  as  aforesaid  shall  in  England  and  Ireland  be  taxed  by 
the  master  of  one  of  her  Majesty's  Superior  Gourts  of  Gommon 
Law  as  between  attorney  and  client,  and  in  Scotland  by  the 
auditor  of  the  Court  of  Session  as  between  agent  and  client ;  and 
shall,  if  the  verdict  in  any  inquiry  is  in  favour  of  the  plaintiff,  be 
paid  by  the  defendant,  but  if  such  verdict  is  in  favour  of  the 
defendant,  be  paid  by  the  Board  of  Trade  out  of  the  mercantile 
marine  fund : 

(8.)  The  payment  of  all  damages  and  costs  in  any  such  inquiry  as 
aforesaid  shall,  upon  application  made  to  such  superior  Court  as 
aforesaid  by  the  party  entitled  thereto,  be  enforced  by  rule  or 
order  of  such  Court  or  a  judge  thereof,  or  otherwise  as  such 
Court  or  judge  thinks  fit : 

(9.)  The  Board  of  Trade  may  make  any  compromise  it  thinks  fit  as 
to  the  damages  payable  in  respect  of  personal  injury,  or  of  the 
death  of  any  person ;  and  any  damages  received  in  pursuance  of 
such  compromise  shall,  so  far  as  the  same  extend,  be  applied  in 
the  same  manner  and  be  subject  to  the  same  rules  as  if  the  same 
were  damages  recovered  on  an  inquiry  instituted  by  the  Board  of 
Trade. 

DX.  The  following  rules  shall  be  observed  as  to  the  damages  Bales  u  to 
recovered  in  any  such  inquiry,  and  the  application  thereof;  (that  is  JjSSlm* 
to  say,)  «CSrcor 

(1.)  The  damages  payable  in  each  case  of  death  or  injury  shall  be 
assessed  at  £irty  pounds : 

(2.^  The  damages  found  due  on  any  such  inquiry  as  aforesaid  shall 
DC  the  first  charge  on  the  aggregate  amoimt  for  which  the 
owner  is  liable,  and  shall  be  paid  thereout  in  priority  to  all  other 
claims : 

(8.)  All  such  damages  as  aforesaid  shall  be  paid  to  her  Majesty's 
paymaster-general,  and  shaU  be  distributed  and  dealt  with  oy 
nim  in  such  manner  as  the  Board  of  Trade  directs ;  and  in 
directing  such  distribution,  the  Board  of  Trade  shall  have  power 
in  the  first  plaoe  to  deduct  and  retain  any  costs  incidental 
thereto;  and,  in  the  next  place,  as  regards  the  sums  paid  in 
respect  of  injuries,  shall  direct  payment  to  each  person  ii\jured 
of  such  compensation,  not  exceeding  in  any  case  the  statutory 
amount,  as  the  said  Board  thinks  fit ;  and  as  regards  the  sums 

♦l 
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paid  in  respeot  of  deaths,  shall  direct  payment  thereof  for  tbe 

Denefit  of  me  husband,  wife,  parent,  and  child  of  the  deceased, 

or  apy  of  them,  in  sueh  shares,  upon  such  eyidenee,  and  in  such 

manner  as  the  said  board  thinks  nt : 

(4.)  The  Board  of  Trade  shall  refund  to  the  owner  any  rarplus 

remaining  under  its  control  after  making  such  distrioutioa  as 

aforesaid,  and  the  sum  so  refunded  shall  form  part  of  the  residae 

herein-after  mentioned ; 

(5,)  The  Board  of  Trade  shall  not,  nor  shall  any  person  icting 

under  it,  be  liable  to  any  action,  suit,  accoimt,  claim,  or  demand 

whatsoever,  for  or  in  respect  of  any  act  or  matter  done,  or  omitted 

to  be  done,  in  the  distribution  of  such  damages  as  aforesaid : 

(6.)  If  the  amount  paid  to  her  M^esty's  paymaster-general  in 

manner  aforesaid  is  insufficient  to  meet  the  demands  upon  it,  tbe 

several  claims  thereon  shall  abate  proportionally. 

i^  ^^^SUfleT^th     ^^^'  -^^"^  ^®  completion  of  such  inquiry  as  aforesaid,  if  any 

theMwuntor    prsou  injured  estimates  the  damages  payable  in  respeot  of  such 

itatutory  damage  u^ury,  or  if  the  executor  or  administrator  of  any  deceased  person 

acS)n'oB*M8  own  estimates  the  damages  payable  in  respeot  of  his  death,  at  a  greater 

account.  sum  than  such  statutory  amount,  or,  in  case  of  a  compromise  haring 

been  made  by  the  Board  of  Trade,  than  tlie  amount  accepted  by  such 

bomrd  by  way  of  compensation  for  such  ii\jury  or  death  as  aforesaid, 

the  person  so  estimatmg  tbe  same  shall,  upon  repaying  or  obtaining 

the  repavment  bv  the  Board  of  Trade  to  the  owner  of  the  amount 

paid  by  him  to  tne  Board  of  Trade  in  respect  of  such  iiyury  or  death, 

be  at  hberty  to  bring  an  actiou  for  the  recovery  of  di^ages  in  tbe 

same  manner  as  if  no  power  of  instituting  an  inquiry  had  herein-before 

been  ^ven  to  the  Board  of  Trade,  subject  to  the  following  proviso  ; 

(that  IS  to  say,)  that  any  damans  recoverable  by  such  persons  shall 

be  payable  only  out  of  the  residue,  if  any,  of  the  aggregate  amount 

ibr  which  the  owner  is  liable,  after  deducting  all  sums  paid  to  her 

Majesty's    paymaster-general    in    manner    aforesaid;    and   if   the 

damiges  recovered  in  such  action  do  not  exceed  double  the  statutoiy 

amount,  such  person  shall  pay  to  the  defendant  in  such  action  all 

tiie  costs  thereof,  such  costs  to  oe  taxed  in  England  and  Ireland  as 

between  attorney  and  client,  and  in  Scotland  as  between  agent  and 

client. 

decihIct)hS^^     DXII.  In  cases  where  loss  of  life  or  personal  ii\jury  has  occomd 

tute  pocecdingB,  ^Y  ^ny  accident  in  respect  of  which  the  owner  of  any  such  ship  as 

indindn^t  may    aforesaid  is  or  is  alleged  to  be  liable  in  damages,  no  person  shall  be 

iMing  acUoM .       entitled  to  bring  any  action,  or  institute  any  suit  or  other  le^  pro- 

oeedinff  in  the  united  Kingdom,  until  the  completion  of  the  mquiiy 

(if  any)  instituted  by  the  Board  of  Trade,  or  until  the  Board  of  Irade 

has  refused  to  institute  the  same ;  and  the  Boaxd  of  Trade  shall,  for 

the  piu^pose  of  entitling  any  person  to  bring  an  action  or  institute  a 

suit  or  other  legal  proceeding,  be  deemed  to  have  refused  to  institute 

such  inquiry  whenever  notice  has  been  served  on  it  by  any  person  of 

his  desire  to  bring  such  action  or  institute  such  suit  or  otner  legal 

proceeding,  and  no  inquiry  is  instituted  by  the  Board  of  Trade  in 

respect  of  the    sulgect-matter  of  such  intended   action,  suit,  or 

proq^eding,  for  the  space  of  one  monUi  after  the  service  of  such 

notice. 

SSSJSlJJde         I>XIII.  Whenever  the  Board  of  Trade,  having  refused  in  manner 

after  refusal.       aforesaid  to  institute  any  inquiry,  afterwards  determines  to  institute 

the  same,  the  damages  and  costs  (if  any)  recoverod  on  such  inquiry 

shall  be  payable  rateably  with  and  not  in  priority  to  the  costs  and 

damages  recovered  in  any  other  action,  suit,  or  legal  proceeding. 

Proceedinga  in         D XIV.  In  cases  where  any  liability  has  been  or  is  iJleged  to  have 

SI£SbS^ade  ]^^  incurred  by  any  owner  in  respect  of  loss  of  life,  personal 

on  owner  of  ship,  injury,  or  loss  of  or  damage  to  ships,  boats,  or  goods,  and  several 

claims  are  made  or  apprehended  in  respect  of  such  liabilii^,  then, 

subject  to  the  right  herein-before  given  to  the  Board  of  Trade  of 
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reooYerin^  daznafies  in  the  United  Kingdom  in  reqpect  of  loss  of  life  or 
personal  mjiiry,  it  shall  be  lawful  in  England  or  Ireland  for  the  High 
Court  of  Gbanoery,  and  in  Scotland  for  the  Court  of  Session,  and  in 
any  British  possession  for  any  competent  Court  to  entertain  proceed- 
ings at  ihQ  suit  of  any  owner  for  the  purpose  of  determining  the 
amoimt  of  such  liability  subject  as  aforesaid,  and  for  the  distribution 
of  such  amount'  rateably  amongst  the  several  claimants,  with  power 
for  an^  such  Court  to  stop  all  actions  and  suits  pending  in  any  other 
Comtin  relation  to  the  same  subject-matter;  and  any  proceeding 
entertained  by  such  Court  of  Chancery  or  Court  of  Session,  or  other 
competent  Court,  may  be  conducted  in  such  manner  and  subject  to 
such  regulations  as  to  making  any  persons  interested  parties  to  the 
same,  and  as  to  the  exclusion  of  any  claimants  who  do  not  come  in 
within  a  certain  time,  and  as  to  requiring  security  from  the  owner, 
and  as  to  payment  of  costs,  as  the  Court  thinks  just. 

DXV.  AH  sums  of  money  paid  for  or  on  account  of  any  loss  or  Money  paid  for 
damage  in  respect  whereof  the  liability  of  the  owners  of  any  ship  is  JjJJJS^^^  ^ 
limited  by  the  ninth  part  of  this  act,  and  all  costs  inciured  in  relation  between  part- 
thereto,  may  be  brought  into  account  among  part-owners  of  the  same  owners, 
ship  in  the  same  manner  as  money  disbursed  for  the  use  thereof. 

Saving  Clause.  SanM^  Clau»e» 

BXVI.  Nothing  in  the  ninth  part  of  tliis  act  contained  shall  be  Saving  ciaiue. 
construed— 

To  lessen  or  take  away  any  liability  to  which  an^r  master  or 

seaman,  being  also  owner  or  part-owner  of  the  slup  to  which 

he  belongs,  is  subject  ip  his  capacity  of  master  or  seaman;  or. 

To  extend  to  any  British  ship  not  being  a  reoognized  British  ship 

within  the  meaning  of  this  act. 


PART  X. 

LEGAL   PROCEDURE. 

Application.  AfpUmium, 

DXVn.  The  tenth  part  of  this  act  shall  in  all  cases,  where  no  AppUeatkm  of 
particular  country  is  mentioned,  apply  to  the  whole  of  her  Migesty's  rar*x.o£tiiea«t. 
dominions. 

Legal  Procedure  (General).  ^cq^H^^ 

DXYIU.  In  all  places  within  her  M%)estys  dominions,  except.paniahment  of 
Scotland,  the  offences  herein-after  mentioned  aball  be  punished  and  offences,  and 
X)enalties  recoyered  in  manner  following ;  (that  is  to  say,)  p^S. 

(1.)  Ereiy  offence  by  this  act  declared  to  be  a  misdemeanor  shall 
be  punishable  by  fine  or  imprisonment,  with  or  without  hard 
labour ;  and  the  Court  before  which  such  offence  is  tried  may 
in  England  midce  the  same  allowanoes  and  order  payment  of 
the  same  costs  and  expenses  as  if  such  misdemeanor  nad  oeen 
enumerated  in  the  act  passed  in  the  seyenth  year  of  his  late 
Mi^esty  King  GkK)rge  Uie  Fourth,  chapter  sixty-four,  or  any 
other  act  that  may  be  passed  for  the  like  purpose ;  and  may  in 
any  other  part  of  her  Majesty's  dominions  make  such  allowances 
and  order  payment  of  such  costs  and  expenses  (if  any)  as  are 
payable  or  allowable  upon  the  trial  of  any  misdemeanor  tmder 
any  existing  act  or  ordinance,  or  as  may  be  payable  or  allowable 
imder  any  act  or  law  for  the  time  being  in  force  therein : 

{i.)  Eyery  offence  declared  by  this  act  to  be  a  misdemeanor  shall 
also  be  deemed  to  be  an  offance  hereby  made  punishable  by 

♦  L  2 
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imprisonment  for  any  period  not  exceeding  six  months,  with  or 
without  hard  lahonr,  or  hy  a  penalty  not  exceeding  one  hundred 
pounds,  and  may  he  prosecuted  accordingly  in  a  summary  manner 
instead  of  heing  prosecuted  as  a  misdemeanor : 

(3.)  Every  offence  herehv  made  punishahle  hy  imprisonment  for 
any  period  not  exceeding  six  months,  with  or  without  hard 
lahoiu*,  or  hy  any  penalty  not  exceeding  one  hundred  pounds, 
shall  in  England  and  Ireland  he  prosecuted  summarily  hefore 
any  two  or  more  justices,  as  to  England  in  the  manner  directed 
hy  the  act  of  the  elerenth  and  twelfth  years  of  the  reign  of  her 
Majesty  Queen  Victoria,  chapter  forty-three,  (and  as  to  Ireland 
in  the  manner  directed  hy  the  act  of  the  fourteenth  and  fifteenth 
years  of  the  reign  of  her  Meyesty  Queen  Victoria,  chapter  ninety- 
three,  or  in  such  other  manner  as  may  he  directed  oy  any  act 
or  acts  that  may  he  passed  for  like  piurposes :  and  all  proTisioDS 
contained  in  the  said  acts  shall  he  applicable  to  such  prosecutions, 
in  the  same  manner  as  if  the  offences  in  r^pect  of  which  the 
same  are  instituted  were  hereby  stated  to  be  o£&nces  in  respect  of 
which  two  or  more  justices  have  power  to  convict  summarily  or  to 
make  a  summary  order : 

(4.)  In  all  cases  of  summary  convictions  in  England,  where  the 
sum  adjudged  to  he  paid  exceeds  five  pounds,  or  the  period  of 
imprisonment  adjudged  exceeds  one  month,  any  person  who 
thinks  himself  aggrieved  by  such  conviction  may  appeal  to  the 
next  court  of  general  or  quarter  sessions,  which  is  nolden  not 
less  than  twelve  days  after  the  day  of  such  conviction  for  the 
coimty,  city,  borough,  liberty,  riding,  division,  or  place  wherein 
the  case  has  been  tried ;  provided  that  such  person  shall  give  to 
the  complainant  a  notice  in  writing  of  such  appeal,  and  of  the 
cause  and  [matter  thereof,  within  three  days  after  such  convic- 
tion, and  seven  clear  days  at  the  least  before  such  sessions,  and 
shall  also  either  remain  in  custody  until  the  sessions,  or  enter 
into  a  recognizance,  with  two  sufficient  sureties,  before  a  justice 
of  the  peace,  conditioned  personally  to  appear  at  the  said 
sessions,  and  to  try  such  appeal,  and  to  abide  the  judgment  of 
the  court  thereupon,  and  to  pay  such  costs  as  shall  be  hy  the 
coiurt  awarded;  and  upon  such  notice  being  given,  and  such 
recognizance  being  entered  into,  the  justice  before  whom  the 
same  shall  be  entered  into  shall  liberate  such  person,  if  in 
custody ;  and  the  court  at  such  sessions  shall  hear  and  dete^ 
mine  the  matter  of  the  appeal,  and  shall  make  such  order 
therein,  with  or  without  costs  to  either  party,  as  to  the  court 
shall  seem  meet ;  and  in  case  of  ihe  dismissal  of  the  appeal,  or 
the  affirmance  of  the  comiction,  shall  order  and  adjuq^  the 
offender  to  ho  punished  according  to  the  conviction,  and  to  paj 
such  costs  as  may  be  awarded,  and  shall,  if  necessary,  issue  pro- 
cess for  enforcing  such  judgment : 

(5.)  All  offences  imder  this  act  shall,  in  any  British  possession, 
be  punishahle  in  any  coiui;  or  hy  any  justice  of  the  peace 
or  magistrate,  in  whicn  or  by  whom  offences  of  a  like  character 
are  ordinarily  punishable,  or  in  such  other  manner,  or  bj 
such  other  courts,  justices,  or  magistrates,  as  may  from  time 
to  time  be  determined  by  any  act  or  ordinance  duly  made  in 
such  possession,  in  such  manner  as  acts  and  ordinances  in  such 
possession  are  required  to  be  made  in  order  to  have  the  force 
of  law. 
stipendiary  mt-  DXIX.  Any  Stipendiary  ma^trate  shaU  have  full  power  to  do 
SllriS^r  M      ^^^^f  whatever  two  justices  of  the  peace  are  by  this  act  authorired 

tiro  jnsticet.  tO  do. 

Offence  where  DXX.  For  the  purpose  of  giving  jurisdiction  under  this  act,  eveiy 

b^roi^tS.  ^ff®»ce  shall  be  deemed  to  have  been  committed,  and  every  cause  of 

complaint  to  have  arisen,  either  in  the  place  in  which  the  same 
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actually  was  committed  or  arose,  or  in  any  place  in  which  the  offender 
or  person  complained  against  may  be. 

.  VliXI,  In  all  cases  where  any  district  within  which  any  court 'wi«d»rtkiioTer 
or  lustice  of  the  peace  or  other  magistrate  has  jurisdiction,  either  SecoMuf 
imder  this  act  or  under  any  other  act,  or  at  common  law,  for  any 
purpose  whatever,  is  situate  on  the  coast  of  any  sea,  or  abutting 
on  or  projecting  into  any  bay,  channel,  lake,  river,  or  other  navi- 
gable water,  ever^  such  court,  justice  of  the  peace,  or  magistrate, 
shall  have  jiuisdiction  over  any  ship  or  boat  being  on,  or  lying 
or  passing  off  such  coast,  or  being  in  or  near  such  bay,  channel, 
lake,  river,  or  navigable  water  as  aforesaid,  and  over  fdl  persons 
on  board  such  ship  or  boat,  or  for  the  time  being  belonging  thereto, 
in  the  same  manner  as  if  such  ship,  boat,  or  persons  were  within 
the  limits  of  the  original  jurisdiction  of  such  court,  justice,  or 
magistrate. 

DXXII.  Service  of  any  summons  or  other  matter,  in  any  legal  f^dif imS 
proceeding  imder  this  act,  shall  be  good  service  if  made  personally  on  MnonaUy,  or  on 
the  person  to  be  served,  or  at  his  last  place  of  abode,  or  if  made  by  »«•»*  "Wp- 
leavmg  such  summons  for  him,  on  board  any  ship  to  which  he  may 
belong,  with  the  person  being  or  appearing  to  be  in  command  or 
chai|fe  of  such  ship. 

DXXin.  In  all  cases  where  any  court,  justice  or  justices  of  the  ?J'S15^"  w^^ 
peace,  or  other  magistrate,  has  or  have  power  to  make  an  order  dit£«M onihip. ^ 
directing  payment  to  be  made  of  any  seaman's  wages,  penalties^  or 
other  sums  of  money,  then,  if  the  party  so  directed  to  pay  the  same 
is  the  master  or  owner  of  a  ship,  and  the  same  is  not  paid  at  the 
time  and  in  manner  prescribed  in  the  order,  the  court,  justice,  or 
justices,  or  other  magistrate  who  made  the  order,  may,  in  addition 
to  any  other  powers  they  or  he  may  have  for  the  purpose  of  com- 
pelling payment,  direct  me  amount  remaining  unpaid  to  be  levied 
by  distress  or  poinding  and  sale  of  the  said  ship,  her  tackle,  furniture, 
and  apparel. 

DxXIY.  Any  court,  justice,  or  magistrate  imposing  any  penalty  Jj^S^  **' 
imder  this  act,  for  which  no  specific  application  is  herein  provided,  ^*°*^ 
may,  if  it  or  he  thinks  fit,  direct  the  whole  or  any  part  thereof  to  be 
applied  in  compensating  any  person  for  any  wrong  or  damage  which 
he  may  have  sustained  by  the  act  or  default  in  respect  of  which  such 
penalty  is  imposed,  or  to  be  applied  in  or  towards  payment  of  the 
expenses  of  the  proceedings;  and,  subject  to  such  directions  or 
specific  application  as  aforesaid,  all  penalties  recovered  in  the  United 
Kingdom  shall  be  paid  into  the  receipt  of  her  Mwesty's  Exchequer 
in  such  manner  as  the  Treasury  may  direct,  and  shall  be  carried  to 
and  form  part  of  the  Consolidated  Pund  of  the  United  Kingdom ; 
and  all  penalties  recovered  in  any  British  possession  shall  be  paid 
over  into  the  public  treasury  of  such  possession,  and  form  part  ot  the 
public  revenue  thereof. 

DXXV.  The  time  for  instituting  summary  proceedings  under  this  jUmiUtion  oC 
act  shall  be  limited  as  follows ;  (that  is  to  say,)  prowISfaSt!'**^ 

(1.)  No  conviction  for  any  offence  shall  be  made  under  this  act  in 
any  summary  proceeding  instituted  in  the  United  Kingdom,  unless 
such  proceeding  is  commenced  within  six  months  after  the  com- 
mission of  the  offence ;  or  if  both  or  either  of  the  parties  to 
such  proceeding  happen,  during  such  time,  to  be  out  of  the 
Unitea  Kingdom,  unless  the  same  is  commenced  within  two 
months  after  they  both  first  happen  to  arrive,  or  to  be  at  one  time 
within  the  same : 
(2.)  No  conviction  for  any  offence  shall  be  made  under  this  act 
in  any  proceeding  instituted  in  any  British  possession,  unless 
sucli  proceeding  is  commenced  within  six  months  after  the 
commission  of  the  offence ;  or  if  both  or  either  of  the  parties  to 
the  proceeding  happen,  during  such  time,  not  to  be  within 
the  jurisdiction  of  any  court  capable  of  dealing  with  the  case, 
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unless  the  same  is  commenoed  witihin  two  months  after  tix^ 
both  first  happen  to  arrive,  or  to  be  at  one  time  within  saeh 
jurisdiction : 
(8.)  No  order  for  the  payment  of  money  shall  be  made  under  this 
act   in  any  summary    proceeding   instituted   in  the   United 
Kingdom,  unless  such  proceeding  is  oommenoed  within  'six 
months  after  the  cause  of  complaint  arises ;  or,  if  both  or  either 
of  the  parties  happen,  during  such  time,  to  be  out  of  ^e  United 
Kingdom,  imless  the  same  is  commenced  within  six  months 
after  they  both  first  happen  to  axriye,  or  to  be  at  one  time  within 
the  same: 
(4.)  No  order  for  the  payment  of  money  shall  be  made  under  this 
act  in  any  summary  proceeding  instituted  in  an^r  British  pos- 
session, unless  such  proceeding  is  commenced  witmn  six  months 
after  the  cause  of  complaint  arises ;  or,  if  both  or  either  of  the 
parties  to  the  prooeedmg  happen,  during  such  time,  not  to  be 
within  the  jurisdiction  of  any  Court  capaJble  of  dealing  with  the 
case,  unless  the  same  is  commenced  within  six  months  after 
they  both  first  happen  to  arrive  or  be  at  one  time  within  soch 
jurisdiction : 
And  no  provision  contained  in  any  other  act  or  acts,  ordinance  or 
ordinanoesy  for  limiting  the  time  wiUiin  which  summary  prooeediogs 
may  be  instituted,  shall  afiect  any  summary  proceeding  under  this  act 
Dommcnt  prorcd     DXXVI.  Any  document  required  by  this  act  to  be  executed  in 
atiwUnV  w^i'tulas  ^®  presence  of  or  to  be  attestcnl  by  any  witness  or  witnesses,  may  be 
'  proved  by  the  evidence  of  any  person  who  is  able  to  bear  witness  to 
the  requisite  facts,  without  calling  the  attesting  witness  or  witnesses 
or  any  of  them. 
PowerofJaOgcof     DxXVII.  Whenever  any  iiyury  has,  in  any  part  of  the  world, 
OT  AdmfiSTu  t?    been  caused  to  any  property  belonging  to  her  Maj^ty  or  to  any  of 
nrrett  foreign  ship  her  Mnycsty's  subjects  by  any  foreign  ship,  if  at  any  time  thereafter 
rioi^^  ^^       ^^^^  ®^^P  ^®  found  in  any  port  or  river  of  the  United  Kingdom  » 
*°***^     within  three  miles  of  the  coast  thereof,  it  shall  be  lawful  for  the  judge 
of  any  Court  of  Record  in  the  United  Kingdom,  or  for  the  judge  of  the 
High  Court  of  Admiralty,  or  in  Scotland  the  Court  of  Session,  or  the 
sheriff  of  the  coimty  within  whose  jurisdiction  such  e^ip  may  be,  upon 
its  being  shown  to  him  by  any  person  applying  summarily  that  sndi 
injury  was  probably  caused  by  tne  misconduct  or  want  of  skill  of  the 
master  or  mariners  of  such  ship,  to  issue  an  order  directed  to  any 
officer  of  customs  or  other  officer  named  by  such  judge,  requiring  him 
to  detain  such  ship  until  such  time  as  the  owner,  master,  or  consignee 
thereof  has  made  satisfaction  in  respect  of  such  Injury,  or  has  given 
security,  to  be  approved  by  the  judge,  to  abide  the  event  of  any  action, 
suit,  or  other  legal  proceeding  that  may  be  instituted  in  reapeet  of  such 
injury,  and  to  pay  all  oosts  and  damages  that  may  be  awarded  thereon; 
and  any  officer  of  customs  or  other  officer  to  whom  snch  order  it 
directed  shall  detain  such  ship  accordingly. 
Power  in  cerUin      BXXYIII.  In  any  case  where  it  iqypears  that  before  any  implication 
Sir*befOT^***"u   ^^  ^  made  under  the  foregoing  section  such  foreign  ship  will  have 
catran  i^e*^  '  departed  beyond  the  limits  therein  mentioned,  it  shall  be  lawful  for 
judge.  any  commissioned  officer  on  full  pay  in  the  military  or  naval  service 

of  her  Majesty,  or  any  British  officer  of  customs,  or  any  British  con- 
sular officer,  to  detain  such  ship  until  such  time  as  will  allow  sach 
application  to  be  made  and  the  result  thereof  to  be  communicated  to 
him;  and  no  such  officer  shall  be  liable  for  any  oosts  or  damages  in 
respect  of  such  detention  unless  the  same  is  proved  to  have  been  made 
without  reasonable  grounds. 
Who  to  be  DXXIX.  In  any  action,  suit,  or  other  proceeding  in  relation  to 

i  8udi'?ii^.""*  ^^^  injary,  the  person  so  giving  security  as  aforesaid  shall  be  made 
defendant  or  defender,  and  shall  be  stated  to  be  the  owner  of  the  ship 
that  has  occasioned  such  damage ;  and  the  production  of  the  order  of 
the  judge  made  in  relation  to  such  security  shall  be  eonduave  evi- 
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denco  of  the  liabilitj  of  such  defendant  or  defender  to  euob  action, 
suit,  or  other  proceeding. 

Legal  Procedure  (Scotland).  i^  Pneedurt 

(ScotfamdJ. 

DXXX.  In  Scotland,  eveiy  offence  which  by  this  act  is  described  offenoeTpiuikli- 
as  a  felony  or  misdemeanor  may  be  prosecuted  by  indictment  or  able  u  nMsh 
criminal  letters  at  the  instance  of  her  Majesty's  advocate  before  the  ™«»no"« 
High  Court  of  Justiciary,  or  by  criminal  libel  at  the  instance  of  the 
procurator  fiscal  of  the  county  before  the  sheriff,  and  shall  be  punish- 
able with  fine  and  with  imprisonment,  with  or  without  hard  labour 
in  default  of  pajrment,  or  with  imprisonment,  with  or  without  hard 
labour,  or  with  both,  as  the  Court  may  think  fit,  or  in  the  case  of  felony 
with  penal  servitude,  where  the  Court  is  competent  thereto ;  and  such 
Court  may  also,  if  it  think  fit,  order  payment  by  the  offender  of  the 
costs  and  expenses  of  the  prosecution. 

DXXXI.  In  Scotland,  all  prosecutions,  complaints,  actions,  or  Swrnnwir 
proceedings  imder  this  act,  other  than  prosecutions  for  felonies  or  p«>ceediiigt. 
misdemeanors,  mav  be  brought  in  a  summary  form  before  the  sheriff 
of  the  county,  or  before  any  two  justices  of  the  peace  of  the  coimty 
or  burgh  where  the  cause  of  such  prosecution  or  action  arises,  or 
where  the  offender  or  defender  may  be  for  the  time,  and  when  of  6 
criminal  nature,  or  for  penalties,  at  the  instance  of  the  procm^atof 
fiscal  of  Court,  or  at  the  instance  of  any  party  aggrieved,  with  concur- 
rence of  the  procurator  fiscal  of  Court ;  and  the  Court  may,  if  it 
think  fit,  order  payment  by  the  offender  or  defender  of  the  cost  of  the 
prosecution  or  action. 

DXXXU.  In  Scotland,  all  prosecutions,  complaints,  actions,  or  Form  of 
other  proceedings  imder  this  act  may  be  brought  either  in  a  written  «»«npl»i"t' 
or  printed  form,  or  partly  written  and  partly  printed,  and  where  such 
proceedings  are  brought  in  a  summary  form  it  shall  not  be  necessary 
in  the  complaint  to  recite  or  set  forth  the  clause  or  clauses  of  the 
act  on  which  such  proceeding  is  founded,  but  it  shall  be  sufiicient  to 
specify  or  refer  to  such  clause  or  clauses,  and  to  set  forth  shortly  the 
cause  of  complaint  or  action,  and  the  remedy  sought ;  and  when  such 
complaint  or  action  is  brought  in  whole  or  in  part  for  the  enforcement 
of  a  pecuniary  debt  or  demand,  the  complaint  may  contain  a  prayer 
for  warrant  to  arrest  upon  the  dependence. 

DXXXIII.  In  Scotland,  on  any  complaint  or  other  proceeding  Mode  of  reqniriDg 
brought  in  a  summary  form  under  tliis  act  being  presented  to  the  ^^J^^j' 
sheriff-clerk  or  clerk  of  the  peace,  he  shall  ffrant  warrant  to  cite  the  JftSewcf!" 
defender  to  appear  personally  before  the  said  sheriff  or  justices  of  the 
peace  on  a  day  fixed,  and  at  the  same  time  shall  appoint  a  copy  of 
the  same  to  be  delivered  to  him  by  a  sheriff  officer  or  constable,  as  the 
case  may  be,  along  with  the  citation;  and  such  deliverance  shall  also 
contain  a  warrant  for  citing  witnesses  and  havers  to  compear  at  the 
same  time  and  place  to  give  evidence  and  produce  such  writs  as  may 
be  specified  in  tneir  citation ;  and  where  sucn  warrant  has  been  prayed 
for  in  the  complaint  or  other  proceeding,  the  deliverance  of  the  sheriff- 
derk  or  clerk  of  the  peace  snail  also  contain  warrant  to  arrest  upon 
Ithe  dependence  in  common  form :  provided  always,  that  where  the 
apprehension  of  any  party,  with  or  without  a  warrant,  is  authorized 
by  this  act,  such  party  may  be  detained  in  custody  until  he  can  be 
broufi^t  at  tlie  earliest  opportunity  before  any  two  justices  or  the 
sheriff  who  mav  have  jiuisaiction  in  the  place,  to  be  dealt  With  as  this 
act  directs,  and  no  citation  or  inducite  shall  in  such  case  be  necessary. 

DXXXIY.  When  it  becomes  necessair  to  execute  such  arrestment  Backing  arrest- 
on  the  dependence  against  goods  or  effects  of  the  defender  within  m«^- 
Scotland,  but  not  locally  situated  within  the  jurisdiction  of  the  sheriff 
or  justices  of  the  peace  by  whom  the  warrant  to  arrest  has  been 
granted,  it  shall  be  competent  to  carry  the  warrant  into  execution  on 
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its  being  endorsed  by  tlie  sheiifMerk  or  clerk  of  the  peace  of  the 
county  or  buigh  respectively  within  which  such  warrant  comes  to  be 
executed. 
Cw^ttng  DXXXV.  In  all  prooeedinffs  under  this  act  in  Scotland,  the  sheriff 

wiu^Meir  ^^  justices  of  the  peace  shaJl  have  the  same  power  of  compelling 

attendance  of  witnesses  and  havers  as  in  cases  falling  under  their 
ordinary  jiuisdiction. 
Proccediogs  to  be     DXxXVI.  The  whole  procedure  in  cases  brought  in  a  siunmaiy 
•iwifocf.  i^Qj^jj^  before  the  sheriff  or  justices  of  the  peace  in  Scotland  shall  li 

conducted  viva  vocCy  without  written  pleadings,  and  without  taking 
down  the  evidence  in  writing,  and  no  record  shall  be  kept  of  the 
proceedings,  other  than  the  complaint,  and  the  sentence  or  decree 
pronounced  thereon. 
Power  to  aAjowii.     DXXXVII.  It  shall  be  in  the  power  of  the  sheriff  or  justices  of 
the  peace  in  Scotland  to  adjourn  the  proceedings  from  time  to  time 
to  any  day  or  days  to  be  fixed  by  them,  in  the  event  of  absence  of 
witnesses,  or  of  any  other  cause  which  shall  appear  to  tliem  to  render 
such  adjournment  necessar3^ 
Sentence  to  b«  ia      DXXXVIII.  In  Scotland,  all  sentences  and  decrees  to  be  pro- 
^Tituig.  noimced  by  the  sheriff  or  justices  of  the  peace  upon  such  summary 

complaints  shall  be  in  writing ;  and  where  there  is  a  decree  for  pay- 
Irapriaonment  to  iJient  of  an^  sum  or  sums  of  money  ag^nst  a  defender,  such  decree 
be  Inflicted  in  de-  shall  contain  warrant  for  aiTestment,  poinding,  and  imprisonment  in 
fault  of  payment,  default  of  payment,  such  arrestment,  poinding,  or  imprisonment  to  be 
carried  into  effect  by  sheriffs*  officers  or  constables,  as  the  case  may 
be,  in  the  same  manner  as  in  cases  arising  under  the  ordinary  juris- 
diction in  the  sheriff  or  justices :  provided  always,  that  nothing  herein 
contained  shall  be  taken  or  constnied  to  repeal  or  affect  an  act  of  the 
fifth  and  sixth  years  of  William  the  Fomih,  intituled  "  An  Act  for 
abolishing,  in  Scotland,  Imprisonment  for  Civil  Debts  of  small 
Amount. 
^"iiltT^in*  BXXXIX.  In  all  summary  complaints  and  proceedings  for  re- 

Sefiralt^*'^         covery  of  any  penalty  or  sum  of  money  in  Scotland,  if  a  defender 
defender's  who  has  been  duly  cited  shall  not  appear  at  the  time  and  place  re- 

appearance, quired  by  the  citation,  he  shall  be  held  as  confessed,  and  sentence  or 
decree  shall  be  pronounced  against  him  in  terms  of  the  complaint, 
with  such  costs  and  expenses  as  to  the  Coiu*t  shall  seem  fit :  provided 
always,  that  ho  shall  be  entitled  to  obtain  himself  reponed  against  any 
such  decree  at  any  time  before  the  same  be  fully  implemented,  by 
lodging  with  the  clerk  of  comt  a  reponing  note,  and  consigning  in 
his  hands  the  sum  decerned  for,  and  the  costs  which  had  been 
awarded  by  the  Court,  and  on  the  same  day  delivering  or  transmitting 
through  the  post  to  the  pursuer  or  his  agent  a  copy  of  such  reponing 
note ;  and  a  certificate  by  the  clerk  of  court  of  such  note  having  been 
lodged  shall  operate  as  a  sist  of  diligence  till  the  cause  shall  baTe 
been  reheard  and  finally  disposed  of,  which  shall  be  on  the  next 
sitting  of  the  Court,  or  on  any  day  to  which  the  Court  shall  then 
a^um  it 
r^Shmdr  I)XL.  In  all  summary  complaints  or  other  proceedings  not  brought 

dSfimit  of  "*       ^^^  ^^^  recovery  of  an^  penalty  or  simi  of  money  in  Scotland,  if  » 
appearance.         defender,  being  duly  cited,  shall  fail  to  appear,  the  sheriff  or  justices 


Backin      tniMc  ^^^JP^*^*  ^WTant  to  apprehend  and  bring  him  before  the  Court 
or  d^rlllf"^"^     CXU.  In  all  cases  where  sentences  or  decrees  of  the  sheriff 


or  decreet 


or 


justices  require  to  be  enforced  within  Scotland,  but  beyond  the  juris- 
diction of  the  sheriff  or  justices  by  whom  such  sentences  or  decrees 
have  been  pronoimced,  it  shall  be  competent  to  canj  the  same  into 
execution  upon  the  same  being  indorsed  by  the  shenff-clerk  or  clerk 
of  the  peace  of  tlie  county  or  burgh  within  which  such  execution  is  to 
take  place. 
qaaSiedfor*waBt      pXLII.  No  Order,  decree,  or  sentence  pronounced  by  any  sheriff 
of  form;  and  to    or  justice  of  the  peace  in  Scotland  under  the  authori^  of  this  act 
be  flnaL  shall  be  quashed  or  vacated  for  any  misnomer,  informahty,  or  defect 
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of  £ona ;  and  all  orders,  decrees,  and  sentences  so  pronounced  shall 
be  final  and  concluaiTe,  and  not  subject  to  suspension,  advocation, 
reduction,  or  to  any  form  of  review  or  stay  of  execution,  except  on 
tlie  ground  of  corruption  or  malice  on  the  part  of  the  shenff  or 
justices,  in  which  case  the  suspension,  advocation,  or  reduction  must 
be  brought  within  fourteen  days  of  the  date  of  the  order,  decree,  or 
sentence  complained  of:  provided  always,  that  no  stay  of  execution 
shall  be  competent  to  the  efiect  of  preventing  immediate  execution  of 
such  order,  decree,  or  sentence. 

DXLIII.  Such  of  the  general  provisions  with  respect  to  jurisdic-  Generti  rules,  to 
tion,  procedure,  and  penalties  contained  in  this  act  as  are  not  incon-  to'«Sen5Pto*'*'** 
sistent  with  the  special  rules  herein-before  laid  down  for  the  conduct  penalties  sod 
of  legal  proceedings  and  the  recovery  of  penalties  in  Scotland,  shall,  8^2^**  ^ 
so  far  as  the  same  are  applicable,  extend  to  such  las^mentioned  pro-  *'**'*^ 
ceedings  and  penalties:  provided  always,  that  nothing  in  this  act 
contdned  shall  be  held  in  any  way  to  annul  or  restrict  the  common 
law  of  Scotland  with  regard  to  the  prosecution  or  punishment  of 
offences  at  the  instance  or  by  the  direction  of  the  lord-advocate,  or 
the  rights  of  owners  or  creditors  in  regard  to  enforcing  a  judicial  sale 
of  any  ship  and  tackle,  or  to  give  to  toe  High  Coiut  of  Admiralty  of 
England  any  jiuisdiction  in  respect  of  salvage  in  Scotland  which  it 
has  not  heretofore  bad  or  exercised. 


PART  XI. 

MISCELLANEOUS.  MisceU^^. 

DXLI V.  It  shall  be  lawful  for  any  master  or  owner  of  a  ship,  or  Contracts  may  be 


, passengers, 

and  there  to  engage  themselves  as  seamen  in  any  ship  which  may  AiuSmSJfand 
happen  to  be  there  and  to  be  bound  to  the  United  Kingdom  or  to  thence  to  serve 
any  other  part  of  her  Majesty's  dominions :  provided  that  every  such  ^e^u^'j^^P*  ^ 
contract  shall  be  in  such  form,  and  shall  contain  such  provisions,  and  Kingdom, 
shall  be  executed  in  such  manner,  and  imder  such  conditions  for 
seething  the  retiun  of  such  lascars  or  natives  to  their  own  countij, 
and  for  other  purposes,  as  the  governor-general  of  India  in  council, 
or  the  governors  of  the  respective  presidencies,  in  which  the  contract 
is  made,  in  coimcil  mav  direct ;  and  if  any  lascar  or  other  person 
who  has  boimd. himself  oy  any  such  contract  is,  on  arriving  in  any  of 
the  said  colonies,  required  to  enter  into  an  agreement  to  serve  as  a 
seaman  in  any  ship  bound  for  the  United  King[dom  or  to  any  other 
part  of  her  Majesty  s  dominions,  and  if  it  is  certified  by  some  officer 
appointed  for  that  purpose  by  the  governor  of  the  said  colony 
that  such  agreement  is  a  proper  agreement  in  all  respects  for  such 
lascar  or  omer  person  to  enter  into,  and  is  in  accordance  with  the 
original  contract,  and  that  the  ship  to  which  such  agreement  relates 
is  a  proper  ship  for  such  lascar  or  other  person  to  serve  in,  and  is 
properly  suppked  with  provisions,  and  that  there  is  not  in  the  opinion 
of  such  officer  any  objection  to  the  full  performance  of  the  said 
contract,  such  lascar  or  other  person  shall  be  bound  to  enter  into  the 
said  agreement,  and  to  serve  as  a  seaman  in  the  ship  to  which  it 
relates,  and  shall  thereupon  be  deemed  to  be  for  all  purposes  one  of 
the  crew  of  the  ship ;  and  if  he  refuses  to  enter  into  such  agreement, 
he  shall,  notwithstanding  such  refusal,  be  liable  to  the  same  conse- 
quences, and  be  dealt  with  in  all  respects  in  the  same  manner,  as  if 
he  had  voluntarily  entered  into  the  same ;  and  for  every  lascar  or 
other  person  in  respect  of  whom  such  certificate  is  apphed  for,  tlie 
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pewon  applying  for  the  same  shall  pay  to  such  oflBcer  as  aforesaid 
such  fee  as  Ae  governor  of  the  colony  may  appoint 
Act  not  to  affect       DXLV.  Nothing  la  thi«  act  contained  shall  he  taken  to  repeal  or 
P""*"^  *^'     alter  any  of  the  provisions  of  the  "  Passengers  Act,  1852,"  or  of  the 
act  of  the  seventeenth  year  of  her  present  M^esty,  chapter  eighty- 
four. 
^'«nw»t»oM>  «M»^     BXLVI.  The  municipal  corporation  of  any  horongh,  being  a  sw- 
ISi]iK?^n]S«.  ^  port  in  the  United  Kingdom,  and  any  body  corporate,  association,  or 
trustees  in  any  such  seaport,  existing  or  constituted  for*  any  publie 
purposes  relating  to  the  government  or  benefit  of  persons  engaged  in 
the  British  merchant  service,  or  to  the  management  of  docks  and 
harbours,  or  for  any  other  public  purposes  connected  wiUi  shipping 
or  navigation,  may,  with  the  consent  of  her  Majesty's  sccretan  of 
state  for  the  home  department,   appropriate  any  lands  vestea  in 
them  or  in  trustees  for  them  as  a  site  or  sites  for  a  sailors'  home  or 
sailors*  homes,  and  may  for  that  purpose  either  retain  and  apply  the 
same  accordingly,  or  convey  the  same  to  trustees,  with  such  powen 
for  appointing  new  trustees  and  continuing  the  trust  as  they  think  fit 
Potrerofcoionua      DaLVII.  The  legislative  authority  of  any  British  possession  shall 
JSSpiwSions     ^^®  power,  by  any  act  or  ordinance  confirmed  by  ner  Majesty  in 
oftct.  council,  to  repeal,  wholly  or  in  part,  any  provlsiona  of  this  act 

relating  to  ships  registered  in  such  possession ;  but  no  such  td  ot 
ordinance  shall  take  efiect  until  such  approval  has  been  proclaimed  in 
such  possession,  or  until  such  time  thereafter  as  may  be  fixed  by  such 
act  or  ordinance  for  the  purpose. 
Expenses  DXLVIII.  All  expenses  incurred  by  the  commissioners  of  customs 

corSsionew  of  ^  *^®  conduct  of  suits  or  prosecutious,  or  otherwise  in  carrying  into 
cnatorostobcptkl  efiect  the  provisions  of  this  act,  shall  be  considered  as  expenses 
Sato^eDstOTil***""  ^^^^'^^  reference  to  the  revenue  of  customs,  and  shall  be  paid  out  of 
the  oonaolidated  customa ;  but  the  Board  of  Trade  may,  with  the  con- 
sent of  the  Treaaury,  repay  out  of  the  mercantile  mahne  fiuid  all  or 
any  part  of  snoh  of  the  expenaes  so  paid  at  are  by  the  proriaiotts  of 
tb»  act  chargeable  on  the  said  fond 
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SCHEDULE  to  which  thia  Act  refen. 


FOEM  A.    (See  Section  86.) 
Certificate  of  Surveyor. 


NaBeofSUp. 


Britiflhor 
foreign  built. 


Port  of  Regitby. 


How  Propelled. 


By  iteam  or  sails, 

andyifby  steamy  whether 

by  pciddle  or  screw. 


Number  of  decks 
Numberofmasts 
Rigging    . 


Stem 


Nature  of,  and  whether 
standing  or  running 
bowsprit. 

Round,  square,  or  other 
description. 


BuUd 
Qallerjr     . 
Head 
Framework 


Carvelor  clincher. 

Description  of. 

Kind  of. 

Wood   or    other 
material. 


Measuretnents. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aflside  of  the  head  of  the  stempost 

Main  breadth  to  outside  of  plank       .... 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 
ships       


Pcet. 


I 


Tenths. 


Tonnage. 

Tonnage  under  tonnage  deck 

Glosed-in  spaces  above  the  tonnage  deck,  if  any ;  tIk., 

Space  or  spaces  between  decks       .... 

Poop 

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them    . 

Total 


Ko.  of  Tons. 


(•)  Additional  Particulars  for  Steamers. 

Deduction  for  space  i*eauired  for  propelling  power  (say 
whether  iVoths  or  lAA^hs,  or  as  measured) 

Length  of  engine  room  (if  measured) 

Engines 

Combined  power  (estimated  horse-power)  . 


Tons. 


Feet. 


Tenths. 


Number  of  Engines. 


No^  of  Hovset-foircr. 


Register  tonnage,  (after  making  deduction  for  1 
space  for  propelling  power  in  steamers)  (')  .  j 


(a)  Omil  Ihii  pari 
power. 


I,  the  undersipied  A.  B.,  of  having  surveyed  the 

above-named  ship,  hereby  certify  that  the  above  partioolarB  are  true. 


Dated  at 
the  day  of 


18 


(Signed). 


clvi 


Appendw* 


FOBM  B.    (See  Section  88.) 
Dbclabation  of  Ownbrbhip  bt  individual  Ownbb. 


Kame  of  Ship. 


British  or 
Foreign  Built 


PortofBegiftry. 


How  Pxopdiod. 


By  itecun  or  $mUj 

and,  if  by  steamj  whether 

by  paddle  or  tcrew. 


Number  of  decks 
Number  of  mastB 
Rigging    . 

Stem 


Nature  of,  and  whether 
standing  or  running 
bowsprit. 

Round,  square,  or  other 
description. 


Build 
Gallery     . 
Head 
Framework 


CarvelorcUneher. 

Description  of. 

Kind  of. 

Wood    or  other 
maierioL 


Measurements, 

L  ength  from  the  forepart  of  stem  imder  the  bowsprit  to 

the  aftdde  of  the  head  of  the  stempost     . 
Main  breadth  to  outside  of  plank        .... 
DepUi  in  hold  from  tonnage  deck  to  ceiling  at  midships 


FocC 


Ten^ 


Tonnage. 

Tonnage  under  tonnage  deck      .        .        .        .        . 
Closed-in  spaces  above  the  tonnage  deck,  if  any;  viz., 

Space  or  spaces  between  decks         .        .        .        . 

Poop 

Boundhouse 

Other  inclosed  spaces,  if  any,  naming  them 

Total    . 


(a)   Omit  this  part 
\f  she  has  nostsam- 
yower. 


(*)  Additional  Particulars  for  Steamers. 

Deduction  for  space  required  for  propelling  power  (say 
whether  ilvths  or  T*Vths,  or  as  measured) 


Length  of  engine  room  (if  measured) 


Engines 


Combined  power  (estimated  horse-power)    . 


No.  of  Tom. 


Tom. 


Feet.        Tteths. 


NnmbeforBBgiBet. 


No. 


Register  tonnage  (after  making  deduction  fori 
space  for  propelling  power  in  steamers)  (•)  J 


I,  the  undersigned  A.  B.,  of 
as  follows : 


in  the  county  of  dedtre 

(1,)  I  am  a  natural-bom  British  subject,  bom  at  [naming  birth-jflace], 
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and  have  never  taken  tbe  oath^ 
of  allegiance  to  any  foreign  >or  i 


state. 


or 


r  and  have  sinceJ  took  the  oath  of 
alliance  to  a  foreign  state  [naming 
ttate],  and  on  the  day  of         , 

taken  the  oath  of  allegiance  to  her 
Majesty,  and  am  resident*  hX  [nam- 
ing plaee],  hdng  a  place  within  her 
Majesty's  dominions. 


I  am 


'naturalized  by  act*^ 
of  parliament  of  the 
United  Kingdom  of 
zation,    dated  S'Or  I  [cite  the  year  of  the 


a  denizen  by^ 
letters  of  deni 


^naturalized  by  an  ordi- 
nance of  the  proper  legisla- 
tive authority  of  [nam- 
)^or{  ing  Britiih  posiessum], 
[cite  the  year  in  whieh 
the  ordinance  was  paesed, 
,  its  chapter  and  title].] 


the  I  reign  in  which  the 

day  of  J       Uu^  was  passed,  its 

\chapter  and  ttiW].    . 

and  am  resident  at  [naming  place],  being  a  place  within  her  Majesty's 
dominions. 

And  I  have 

^      .  J    .       1       f  since  the  passing  of  the  said  act  or 

since  I  so  became  a  denizen,  |  or  |  ordinance, 

and  on  the  day  of  taken  the  oath  of  allegiance  to  her  Majesty. 

(2.)  The  ship,  the  description  of  which  is  prefixed  to  this  my  declaration, 


is  a  fMi/tir«l4oni 
suhf€oi,  wio  ha$ 
taitH  tie  oath  cf 
aUegiaMcetoa 
fanAgn  stati,  or  « 
denueH,ornmtit' 
raUz«d9uijeH,tmd 
Unddent  in  a 
eountry  not  witkM 
her  majntft  do- 
Mimofw,  he  mntt 
declare  tti  adtUHoa, 
that  ** he  is  amem' 
her  cf  some  British 
factory,  or  partner 
insomehmseaetu- 
aUjf  oarrjfina  on 
bnsiness  in  the 

or  in  some  British 
possession**  [mom- 
Inff  the  house  and 
easo  the  place 
Inhere  it  carries  cm 
its  huiness']. 


1 

was  built  at  [naming 
the  country  and  place],  on 
the         day  of  ,  and 

her  foreign  name  is 
[these  words  to  he  added  if 
the  ship  is  foreign]. 


)or 


f  is  foreign -built,' 
and  I  do  not  know 
the  time  when  or 
the  place  where 
she  was  built,  and 
her  foreign  name 
is 


was  condemned 
by  the  Court  of 
[naming  Court] 
^\  on  the  day 
of 
1  at 


(3.)  G.  D. 


of 


ia  the  master  of  the  said  ship. 


shares  in 


•  If  the  dedara- 
turn  is  made  hjf  a 


(4.)  I  am  entitled  to  be  registered  as  *  owner  of 

the  said  ship.  ,  JMnt-oumer, 

^  the  word  *' joint** 

(5.)  To  the  best  of  my  knowledge  and  belief,  no  person  or  body  of  hefifre  owner. 
persons,  other  than  such  persons  or  bodies  of  persons  as  are  by  the  Mer- 
chant Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships,  is 
entitled  as  owner  to  any  interest  whatever,  either  legal  or  beneficial,  in 
the  said  ship. 

And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true. 


Dated  at 
the 


(Signed) 


day  of 


18 


Made  and  subscribed  by  the 
above-named  A.  B.,  in 
the  presence  of  me, 

(Signed) 


[Name  of  Registrar  or  Justice  of  the 
Peace  acting  in  and  for  ]. 


cWiii 


Appenduv* 


FOBM  0.    (See  Section  39.) 

Deolabation  of  Owm8R8hip  on  behalf  of  a  Body  Corpobatb 

A8  Owner. 


(*)  Omttkupart^ 
ifshehtu  no  itcam 


Name  of  Ship. 


British  or 
PoroigA  Built 


FortofBegiftry. 


now  Propelled. 


By  steam  or  ioXU, 

and,  if  by  steam,  vhetker 

by  paddle  or  screw 


Number  of  deoks 
Number  of  masts 
Rigging    . 

Stem 


Nature  of,  and  whether 
standing  or  running 
bowsprit. 

Round,  square,  or  other 
description. 


BuUd       . 
Gallery 
Head 
Framework 


Carvel  or  dinger. 

Deecription  of. 

Kind  of. 

Wood  or  other 
material 


Measurements' 

Length  from  the  forepart  of  stem  under  the  bowsprit  to 

the  aftside  of  the  head  of  the  stem  post  .        . 
Main  breadth  to  outside  of  plank        .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midBhips 


Fett       TIntki. 


Tonnage. 

Tonnage  imder  tonnage  deck     .... 
Glosed-m  spaces  above  the  tonnage  deck,  if  any;  yiz., 

Space  or  spaces  between  deoks 

Poop 

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them 

Total 


NaofToBf. 


"^^i"^'*^— .». 


(•)  Additional  Particulars  for  Steamers. 

Deduction  for  space  required  for  propelling  power  (say 
whether  ^AMhs  or  ^tns,  or  as  measured) 


Length  of  engine  room  (if  measured) 


Engines 


Combined  power  (estimated  horse-power) 


Tom. 


FMt        Tentbi. 


Number  of  EngiBtf. 


No.  of  Hones^onr. 


Register  tonnage  (after  making  deduction  fbrl 
space' for  propelnng  power  in  steamers)  (•)  j 

I,  the  undersigned  -4.  B,,  of  in  the  county  of  [secretary], 

or  [duly  appointed  public  officer],  of  the  company,  declare  as  follows : 

(1.)  The  said  company  was  incorporated  by  or  by  virtue  of 


Merchant  Shipping  Act,  It  4*  18  Vict,  c  104. 


clix 


an  act  of  par-^ 
liament  of  the 
United  King- 
dom 


a   charter 

granted  by 

r  -^    *i  I  her     Ma- 

%  ^^.  y^*^  Ur  ( jesty.  and 
of  thf  reign  %n(      Va^.J^'^^ 


^an  act  or  or-  ^ 
dinance  of  the 
legislature   of 


whieh  the  act 
woe  passed,  its 
chapter  and 
titU]. 


dated  the 
day 
of 


I      ;  [cite  the  year 
}^''\iH  which    the 
act    or    ordi- 
nance was  pas- 
sed, its  chapter 
sjand  tUle]. 


r 


V< 


/ 


the  Act  7  &  8 
Vict.    c.   100, 
from  the 
dajr  of 

bemg  the  date 
of  the  certifi- 
cate of  com- 
plete registra- 
tion. 


(2.)  The  said  company  is  subject  to  the  laws 

..  ,     TT  ..  ■!  rr.     J       1       fof  the  British  possession  of 
of  the  United  Kingdom,  |  or  -j  ^ 

and  has  its  principal  place  of  business  at 

(3.)  The  ship,  the  description  of  which  is  prefixed  to  this  my  dcdara^ 
tion, 

was  built  at 


\naming  the  country  and 
place],  on  the  day 

of         ,  and  her  foreign 
name  is  :  [Iliese 

words  to  he  added  if  ihe 
ship  is  foreign]. 

(4.)  C.  D.  of 


is  foreign-built,  and  | 
I  do  not  know  the 


I     /  time  when  or  the 
'^^  place    where    she 
was  built,  and  her 
foreign  name  is 


or^ 


was  condemned 
by  the  Court  of 
[naming  Court] 
on  the 
day  of 


is  the  master  of  the  said  ships 

(5.)  The  said  company  is  entitled  to  be  registered  as  ownw  of 
shares  in  the  said  ship. 

(6.)  To  rtie  best  of  my  knowledge  and  belief  no  person  or  body  of 
persons,  other  than  such  persons  or  bodies  of  persons  as  are  by  the  Mer- 
chant Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships,  is 
entitied  as  owner  to  any  interest  whatever,  either  legal  or  benefioial,  in 
the  said  ship. 

And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true. 


(Signed) 


Dated  at 
the 


day  of 


18 


Made  and  subscribed  by  the  above-named  A.  B., 
in  the  presence  of  me. 


(Signed) 


[Name  qf  Registrar.] 
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Appendix. 


FOEM  D.     (See  Section  44.) 


Cehtificate  of  Rkoistby. 


(•)  OmittkupaH 
\f  ski  has  no  stearn^ 
fowtr. 


No. 


Date  of  BegistTf, 


Name  of  Ship. 


Britiihor 
Foreign  Built. 


Port  of  Regiitry. 


HovFtopdled. 


By  stecan  or  sailt,  j 
andy  if  by  steam,  tchsthai 
by  p<iddle  or  serett. 


Number  of  decks 
Number  of  masts 
Rigging    . 

Stem 


Nature  of  and  whether 
standing  or  running 
bowsprit. 

Round,  square,  or  other 
description. 


Build 
Gallery     . 
Head 
Framework 


Carvdordineher. 
Description  of 
Kind  of 

Wood   or  other 
nuUerial. 


Measurements. 

Length  from  tlie  forepart  of  stem  under  the  bowsprit  to 

the  aftside  of  the  head  of  the  stempost    . 
Main  breadth  to  outside  of  plank        .        .        .        . 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Feet    '  Tcttta. 


Tonnage. 

Tonnage  under  tonnage  deck 

Glosed-in  spaces  above  the  tonnage  deck,  if  any 

Space  or  spaces  between  decks 

Poop 

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them 

Total 


YIZ., 


Ko.  of  Tons. 


(»)  Additional  Particulars  for  Steamers. 

^eduction  for  space  required  for  propelling  pow< 
whether  AVths  or  iftfcths,  or  as  measured) 


Length  of  engine  room  (if  measured) 


Engines 


Combined  power  (estimated  horse-power)  . 


Tom. 


reel.        Tenlks. 


Number  of  Engines- 


No.  of  Hoc»ef-p»»ef- 


Register  tonnage  (after  making  deduction  fori 
space  for  propelling  power  in  steamers)  (■)  J 


I,  the  undersigned  A,  B.,  Registrar  of  the  port  of 
oertifv,  that — 


hereby 


Merchant  Shippmg  Act,  17  ^*  18  VicL  c.  lOL 


clxi 


(1.)  The  ship,  the  description  of  which  is  prefixed  to  this  my  certifi- 
cate, has  been  duly  suryeyed,  lynd  that  the  above  description  is  true. 


(2.)  (7.  D,  of 

(S.)  The  said  ship 

was  built  at 

[naming  the  country  and 

place]  on  the 

day  of  and  her  W^ 

foreign  name  is 

\ihe9e  words  to  be  added 

if  the  ship  is  foreign]. 


is  the  master  of  the  said  ship. 


^is  foreign  built,  and\ 
the  time  when  and 
the  place  where  she 
was  built  is  not 
known,  and  her  fo- 
reign name  is 


^w4s  condemned 
by  the  Court. of 
.  .[namittg  Court] 
(^*"^<  onthe 

I  day  of 

\^at 


(4.)  The  several  persons  and  bodies  corporate  whose  names  are  here- 
under written  [or  endorsed]  are  owners  of  the  above  ship,  in  the  propor- 
tions set  oppodte  their  respective  names* 


(Signed). 


Begistrar. 


Namet  of  the  seven!  Oimeri  abore  [or 
within]  mentioned.   • 


[Name.] 


Number  of  Sixty-fourth  Shuet  hdd  by  etch 
Owner. 


Thirty-two* 
Sixteen, 
Eight 
Eight. 


(Signed) 


_R^gistrar. 


Bated  at 
the 


day  of 


18 


Notice. — A  certificate  of  registry  granted  under  the  Merchant  Shipping 
Act,  1854,  is  not  a  document  of  tide.  It  does  not  neoessarUy  contain 
notice  of  all  changes  of  ownership,  and  in  no  case  does  it  contain  an 
official  record  of  any  mortgages  affecting  the  ship. 
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Appendix. 


is  c  nahml'horH 
subftet,   ffoko   has 
tafen  tk§  oath  of 
tttlegianc€  to  a 
fbmgn  ttaU,  or  a 
deiuten  or  a  Hoiu- 
ralitsd  subftctt  and 
is  residmt  in  a 
coutiirynetfritkin 
ktr  Majesty's  d4h 
Mtinioiw,  ks  must 
tUclars  in  addition , 
that  "he  is  a  mem- 
ber of  some  British 
factory f  or  partner 
in  some  house  ex- 
tualljf  carrying  on 
business  in  the 
United  Kiuadomt 
or  in  some  British 
possession,"  Inam- 
ing  the  house  and 
also  the  place 
where  it  carries  on 
its  business}. 


(1.)  I  am  a  natural-bom  subject  of  her  Majesty,  bom  at  [nam»§ 

place  of  hirth] 

{  and  have  since  I  took  the  oath 
Of  allegiance  to  a  foreign  Btite 
[ytamin^  %iaie\  and  on  the 

}day  of  takoi 

or  V  the  oath   of  allegiance  to  her 
I  Majesty,  and    am  resident*  at 

bein^  a  place  within  her  Miyest/s 
dominions. 


and  have  never  taken  the  oath  of 
allegiance  to  any  foreign  state. 


Of 


I  am 


f  naturalized  by  act  N 
of   parliament  of 
the  United  King- 
dom \die  the  year 


(  naturalized  by  in 
ordinance  of  the 
proper  legiditiw 
authority  of 

)  \namws     BrM 

)'^\i>os$e$si(m]      [ciU 

the  year  in  kM 

the  ordinance  was 

passed.  Us  ekef^ 

w  and  iUle\ 

and  am  resident  at  {naming  place],  being  a  place  witiiin  her  Mi^js 
dominions. 


day  of 


in  tchich    the   act 

was    passed,     its 

^  chapter  and  title].  , 


And  I  have 

since  I  so  became  a  denize 

and  on  the  day  of 

Miyesty. 


izen  >or<  since  the  passing  of  the  said  act  or 
)      (.ordinance, 

taken  the  oath  of  allegiance  to  her 


entitled  as  owner  to  any  interest  whateyer,  either  legal  or  beneficial^  i& 
the  said  ship. 

And  I  make  tliis  solemn  declaration  conscientiously  belieying  the 
same  to  be  true. 


(Signed) . 


Bated  at 
tlie 


day  of 


18 


^fade  and  subscribed  by  tlie  above-named  A.  B., 
iu  the  presence  of  me, 


(Signed) 


f  [Xame  of  Registrar  or  Juslioeqf  the  Pta^* 
1     acting  in  and  for  ] 


Merchant  Shipping  Act,  17  ^-  18  Vict.  e.  104. 


cIxT 


POEM  G.    (See  Section  66.) 

Declaration  of  Ownership  on  behalf  of  a  Body  Oorporate  as 

Transferrbe. 


No. 


Date  of  Registry, 


Name  of  Ship. 


British  or 
Foreign  Bvilt. 


PortofBegittry. 


Hov  Propelled. 


By  steam  or  sails, 

and,  if  by  steam,  tchether 

by  paddle  or  screw. 


Number  of  decks 
Number  of  masts 
Rigging    . 

Stem 


Katwre  of  and  whether 
standing  or  running 
bowsprit. 

Bound,  square,  or  other 
description. 


Build 
Oallery     . 
Head 
Framework 


Carvel  or  clincher. 

Description  of. 

Kind  of 

Wood  or  other 
material. 


Measurements. 

Length  from  the  forepart  of  stem  imder  the  bowsprit  to 

the  aftside  of  the  head  of  the  stempost 
Main  breadth  to  outside  of  plank        .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Feet 


Tenths. 


Tonnage. 

Tonnage  under  tonnage  deck     .        .        .        .        , 
C1osed-in  spaces  above  the  tonnage  deck,  if  any;  Ti/., 

Space  or  spaces  between  decks         .        .        .        , 

Poop 

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them 

Total    . 


No.  of  Tons. 


(•)  Additional  Particulars  for  Steamers. 

tion  for  space  required  for  propelling 
whether  i!!ths  or  •^<fcths,  or  as  measured 


Deduction  for  space  required  for  propelling  power  (say 

"  ths, 


Tods. 


Feet.        Tentlis. 


Length  of  engine  room  (if  measured) 


Engines 


Combined  power  (estimated  horse-power)    . 


Number  of  Engines. 


No.  of  Hones-power. 


Register  tonnage  (after  making  deduction  for  1 
space  for  propelling  power  in  steamers)  (a)    J 


(•)  Omit  ih'u  part 
^i/skekas  no  sieaiit 
power. 


I,  the  undersigned  A.  B.,  of  in  the  county  of  {secretary^ 

or  [duly  appoint^  public  officer],  of  the  company,  declare  as  follows : 


dxri 


AppendiSf, 


(1.)  The  said  company  was  incorporated  by  or  by  virtue  of 


an  act  of  par- 
liament of  the 
United  King- 
dom 

[cite  the  year  )or<, 
in    which    the 
qet    teas  pas- 
sed, its  chapter 
and  titlel. 


/ 


J 


a  charter 
granted  by 
her  Ma- 
jesty, and 
dated    the 

of        ''' 


Ctaa  act  or  or-  \ 
dinanoe  of  the 
legislatore    of 


w< 


\ 


J 


[cite  the  year 
in  tchioh  the 
act  or  ordi- 
nance w(upas- 
sedf  its  chapter 
^  and  tide]. 


)ori 


the  Act  7  &  8 
Tict  c,  110, 
fixjm  the 
day  of 
bemg  the  date 
of  the  certifi- 
cate of  com- 
plete registrir 
tion. 


(2.)  The  said  company  is  subject  to  the  laws 

of  the  United  Kingdom.  \ori^^  *^®  ?"*^«^ 

®       *J       I  possession  of 

and  has  its  principal  place  of  business  at 

(3.)  The  said  company  is  entitled  to.  be  registered  as  transferrer  of 
shares  in  the  said  ship. 

And  I  make  this  solemn   declaration  consdentioualy  believing  th« 
same  to  be  true. 


(Signed)_ 


Dated  at. 
the 


day  of 


18 


Made  and  subscribed  by  the  above-named  A,  B*, 
in  the  presence  of  me, 


(Signed) 


[Name  qf  Begistmr.] 


Merchant  Shipping  Act,  17  ^  18  Vict  c.  104, 
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FOEM  H.    (See  Section  58.) 
Declaration  by  Ownbr  taking  by  Traubmission. 


No. 


Date  of  Registry, 


Fame  of  Ship. 


British  or 
Toreign  Bnflt. 


Portof  Begiatry. 


I 


How  Fropelled. 


By  steam  or  $ailSj 

and,  if  by  steam,  whether 

by  paddle  or  »ere^. 


Number  of  decks 
Number  of  masts 
Rigging    , 

Stem 


Nature  ofy  and  xchether 
standing  or  running 
bowsprit. 

Round,  square,  or  other 
description. 


Build        .   Carvel  or  clincher. 
Gallery     .  Description  of. 
Head        .iKimdof, 


Framework 


Wood  or  other 
material 


Measurements. 

Length  from  the  forepart  of  gtem  under  the  bowsprit 

to  tiie  aftside  of  the  head  of  the  stempost         , 
Main  breadth  to  outside  of  plank       .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Feet 


Tonnage, 

Tonnage  under  tonnage  deck 

ClosedSn  spaces  above  the  tonnage  dQck,  if  any;  viz., 

Space  or  spaces  between  decks         .        .        .        . 

Poop        .        t 

Roundhouse     ,        .        •        .        .        .        •        r 

Other  inclosed  spaces,  if  any,  naming  them     . 

Total    , 


Tentbs. 


No.  of  Tons, 


(•)  Additional  Particulars  for  Steamers, 

Deduction  for  space  required  for  propeUing  power  (say 
whether  ^  ths  or  ^  ths,  or  as  measured) 

Length  of  engine  room  (if  measured)         ^ 


109M, 


Feet.         Teathe. 


Engines 


Knuiber  of  SBf^isei. 


Combined  power  (estimated  horse-power)    . 


'  u'  I         I r 


No.  of  Horsefl^fKnfer. 


(•)  Omii  tJUspMrt 
*YsJUkasno9t4tm 
fowtr. 


Register  tonnage  (after  making  deduction  fori 
space  for  propelling  power  in  steamers)  (•)    j    .    . 


I,  ('')  the  undersigned  A.  ,B,  of 
as  follows : 


in  the  county,  of 


2)  Alter  Mccord- 


J     1  "vy  y'f^re  than 

aeciare     one  penon  nuUt$s 
ike  deeUtration. 


eijtriii 


AppenduB. 


ummtk 

alUfitmettom 
ffrmi»  ttmte,  or  m 
drntum  or  a  ftmhh 
roUaod  n^joety 
MMdisrttUentin 
meouulrpnot 
wUkimkerMM' 

JU  mn»t  dodar$ 

**k*ii*memker 
4^9om4  Brituk 
fuiorg,  orpmrtMor 
i»s<mu  ktmte 
mehmUp  earrjfimg 

tU  Vmttd 
Kingdom  or  i$i 
90WU  BriHik 


(I.)  I  am  a  natural-bom  sabjeot  of  ber  Majesty, bom  at  [namimg  pia4x 
of  birth] 

and  bare  sinoe  I  took  die  oath  of  alle- 
giance to  a  foreign  state  [namina  MtaU] 
and  on  the  day  of  taken  tbe 

oath  of  allegianee  to  her  Majesty,  and  am 
reaidentat*  raaimii^ji2im]beinga 

idaee  within  her  Miyesty's  danunians. 
Or 

natnraliaed  bj    an   oidi- 


and  bore  never  taken  tbe*\ 
oath  of  allegiance  to  any  >or 
fbieignstate  J 


lam 


a     denizen  ] 
by  letters  of 
denization,  I 
dated  the     ^^ 


day  of 


naturalized  by  act  of 
parliament  of  the 
United  Kingdom  [cite 
iht  year  in  which  the 
act  wa$  p€Uied,  its 


J 


n 

nance  of  the  proper  l^pdi 

I  live  authority  of        [fwa*- 

or\  ing  British  possession  ^[cUe 

the  year  in  which  the  ordi" 

nancs  wtupassed^its  dbop- 

\ter  and  title]. 


[mwwtiitf  iho  ioMt 
and  oIm  the  plaet 
wheroitoiurioo 
on  it*  hmneu.'\ 


f  Mtormceori' 
imp  tocircum' 


\     We 
CD., 


chapter  and  title]. 

and  am  resident  at  [naming  place],  being  a  place  within  her  Majesty's 
dominions. 

And  I  have 
8inceI«,beoameadfflu«,n.}ar{^^'j^_P««''"«  "^  the  ««d  act  or 
and  on  the         day  of  ,  taken  the  oath  of  allegiance  to  her  Majesty. 

(2.)  I  declare  that^       /  \       /" 

the  person  appearing 
by  the  register  oook  to 
be  the  owner  of 
shares  in  the  ship 
above  described!  [died 
at  in  the  eounty 

of  having  first 

duly  made  his  wHl, 
dated  the  day  of 
whereby  he  appointed 
me  executor,  and  I 
proved  his  said  will  on 
the  day  of  in 
the  Court  of  ]  or 
[died  at  in  th^ 

county  of     on  the 
day  of  intestate^ 

and  that  letters  of 
administration  of  his 
estate  and  effeets  were 
on  the  day  of 
duly  granted  to  me  by 
the  Court  of       ]      ^      ^    ■  ^ 

(8.)  To  the  best  of  my  knowledge  and  belief,  no  person  or  bodj  of 
persons,  Other  than  such  persons  or  oodies  of  persons  as  are  by  the  Mer- 
chant Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships,  is  en- 
tided  as  owner  to  any  interest  whatever,-  either  legal  or  beneficial,  in  the 
said  ship. 

And  Imake  this  solemn  declaration  conscientiously  believing  the  same 
to  be  true* 


)or{ 


dedare  that 
the  person 
appearing  on  the 
register  book  to  be 
the  owner  of 
shares  in  the  ship 
above  described, 
was  on  the       day 

of  t  [^^  ^ 
judged  a  bankr^t] 
or  [declared  insol- 


I  declare  that  on 
tbe  day  of 
I  intemianied  with 
and  am  now  the 
husband  of  C,  D^ 
the  person  appear^ 
ing  on  tbe  register 
bookto  be  theowner 
of  shares  in  the 
said  ship,  and  I  de^ 


vent],  and  that  we  {     \  ^^^  ^    .^ 

terest  of  tbe  said 


I 


were  on  the     .  day 
of  appointed 

assignees  of  ti)e 
said  C.  D.,  and  we 
are  by  law  entitled 
to  be  registered  as 
owners  of  the  said 
shares  of  the 
said  ship  in  place 
of  the  said  C.  D, 


C.  Z>.  became  by 
law  vested  in  me, 
and  that  I  am  en- 
titled to  be  res- 
tored as  owner  ot 
the  said  shares  in 
place  of  the  said 
CD. 


Dated  at 
the 


(Signed). 


day  of  18 

Made  and  subscribed  by  tbe  above-named  A*  B., 
in  the  presence  of  me» 


(Signed). 


^[Name  of  Registrar,  orJuitice  of  ike 
I     Peace  acting  in  and  for  ] 


Merchant  Shipping  Ac$,  17  4r  18  Viet.  c.  104. 


€bdx 


FOEM;  I.    (See  Section  66.) 


Form  or  Mortgage* 


No. 


Date  of  Registry, 


Kane  of  Ship. 


British  or 
Foreign  BitQt 


Port  €f  Reglftry. 


Hoir  IVopduM. 


By  steam  or  sails, 

and,  y'hy  steam,  whether 

hy  paddle  or  screw. 


Number  of  decks 
Number  of  masts 
Rigging     . 

Stem 


Nature  of,  and  whether 
standing  or  running 
"bowsprit. 

Round,  square,  or  other 
description. 


Build        .  \CarvelorcUwiher. 
Gallery     .  \De9Cfipthn  of. 
Head        .  \  Kind  of 


Framework  Wood  or  other 
material. 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 

to  the  aftside  of  the  head  of  the  steropost 
Main  breadth  to  outside  of  plank       .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Pect 


Tenths. 


Tonnage. 

Tonnage  under  tonnage  deck     .       .        . 

Olosed-in  spaces  above  the  tonnage  deck,  if  any 
Spaoe  or  spaoee  between  decks 

Poop 

Roundhouse  •        .        •        • 

Other  indosed  spaces,  if  any,  naming  them 

Total 


VIZ., 


No.ofToiBf. 


(■)  Additional  Particulars  for  Steamers. 

Deduction  for  space  required  for  propelling  power  (say 
whether  Vft  ths  or  M  ths,  or  as  measured) 

Length  of  engine  room  (if  measured) 


Tom. 


Foet        Tfenthi. 


Knmber  of  Engines. 


Engines 


Ck>mbined  power  (estimated  horse  power)    . 


No.  (tf  Horset-power. 


(^  Omit  tkUffaH 
potocf» 


Register  tonnage  (after  making  deduction  fori 
space  for  propellmg  power  in  steamers)  (•)   J 


I,  the  undersigned  A.  3.$  of        in  the  county  of  in  oonsidera-    JU^r  eofmuu 

tion  of  £  this  day  lent  to  me  by  C.  D.  of  in  the  county  of  ^^ThL^h" 


clsx 


Appendix. 


9$CMr€  a  gentral 
btUanceo/aecounU 
or  olkertcise,  as 
the  cns€  may 
requirt. 


*  Omit,  if  HO  in- 
cutnbrances,  the 
vortls  in  italics. 


do  hereby  for  myself  and  my  heirs  covenant  with  the  saidO.  d^ 
firstly,  that  I  or  my  Jieirs,  executors,  or  admiliistrators,  will  pay  to  tbe 
said  C.  D.  the  said  sum  of  £  together  with  interest  thereon,  at  the 

rate  of  £  by  the  ^100  in  the  year,  on  the  day  of 

next ;  and,  secondly,  that  if  the  said  principal  sum  is  not  paid  on  the  ssd 
day,  I,  or  my  heirs,  executors,  or  admmistrators,  will,  during  such  timess 
the  same  or  any  part  thereof  remain  impaid,  pay  to  the  said  C,  D*  ifitereft 
ou  the  whole  or  aucb  part  thereof  as  may  for  the  time  being  remain  m- 
paid,  at  the  rate  of  £  by  the  £100  in  the  year,  by  equal  half-yeirij 

payments,  on  the  day  of  and  day  of  in  erm 

year ;  and  for  better  securing  to  the  said  O.  D.  the  repaymaot  Id 
manner  aforesaid  of  the  said  principal  sum  and  interest,  I  hereby  moit* 
ga^  to  the  said  O,  D,  shares  of  which  I  am  the  owner  in  tbe 

ship  above  particularly  described. 

Lastly,  I,  A,  B.,  for  myself  and  my  heirs,  covenant  with  the  said  C.  D. 
and  his  assigns,  that  I  have  power  to  mortgage  in  manner  aforesaid  tbe 
above-mentioned  shares,  and  that  the  same  are  free  from  incumbranoes* 
save  as  appears  by  the  regis tty  of  the  said  ship. 

In  witness  whereof  I  have  hereto  subscribed  my  name  and  affixed  tor 
seal,  this  day  of 


Executed  by  the  above-named  A.B  ., 
in  the  presence  of  X.  ¥, 


(Signed). 


POEM  K.    (See  Section  73.) 

Tbansfer  op  Mortgaob  to  be  endorsed  on  Oktoinal  Mortoaoe. 

I,  the  within  mentioned  (7.  Z>.,  in  considautiDn  a£  £  thii^ 

paid  to  me  by  X  Y.  of  in  the  county  of  hereby  transfer 

to  him  the  benefit  of  the  within  written  security.    In  witnett  whtfwf  I 
have  hereunto  subscribed  my  name  and  affixed  my  seal,  this  the 
day  of 


(l.s.) 


(Signed), 


Executed  by  the  above-named  C.  i?., 
in  the  presence  t)f  E.  F, 


MenSuifd  Shippinff  Aei,  IT^  18  Vict  c.  104, 


tbcd 


POEM  L.    (See  Section  740 

DECI.ARATIQN   BY  MOBTOAOSE   TAKING   BY  TbANSUISSIOK. 


No. 


Date  of  EegUtry. 


Kaxne  of  Ship. 


Britiah  or  • 
¥orei|p&  Bailt 


Fori  of  Begiitiy. 


How  PropellecL 


By  steam  or  eails^ 

and,  if  by  steamy  whether 

by  paddle  or  screw. 


Number  of  decks 
Number  of  majsts 

Rigging    , 
Stem        • 


Nature  of  and  whether 
standing  or  running 
bowsprit, 

Roundt  square y  or  other 
description* 


Build 
Gallery 
Head 
FrameworH 


Carvel  or  clincher. 

Description  of. 

Kindqf* 

Wood  or  other 
material. 


Measurements. 

Length ^m  the  forepart  of  stem  under  the  bowsprit  to 

the  aftside  of  the  head  of  the  stempost 
Main  breadth  to  outside  of  plank        .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Teet. 


Tenths. 


Tonnage, 

Tonnage  imder  tonnage  deck     .  , 

Closed-in  spaces  above  the  tonnage  deck,  if  any 
Space  or  spaces  between  decks 

Poop        »        .        »        •        •        ■  ■      • 

Boundhouse     . 

Other  inclosed  spaces,  if  any,  naming  them 

Total 


nz., 


17o.  of  Tom. 


• 


(*)  Additional  Particulars  for  Steamers. 

Deduction  for  space  required  for  propelling  power  (say 
whether  ^  ths  or  ^^  ths,  or  as  measured) 

Length  of  engine  room  (if  measured) 


Engines 


Combined  power  (estimated  horse-power)    . 


Tons. 


Feet        Tenths. 


Nomber  of  Engines. 


(•;  Omit  thlifMri 
>>\fthe  ha»  no  aUtan 


No.  of  horses-power. 


Register  tonnage  (after  making  deduction  for"! 
space  for  propellmg  power  in  steamers)  (•)  J 


I,  the  undersigned  A.  B.^  of 
as  follows : 


in  the  county  of 


declare 


clxxxi 


Appehdix. 


to  circuwut§MC9g. 


I  declare  that  tlie^ 
person  appearing  by 
the  register  book  to 
be  the  mortgagee  of 
shares  in  the 
ship  above  described* 
[died  at  in  the 

county  of 

having  fir$t  duly  made 
his  wiU,  dated  the 
day  of  whereby 

he  appointed  me  execu- 
tor, and  I  proved  his  \^ 
said  wUl  on  the 
day  of  in  the 

Court  of  ],  or 

[died  at  in  the 

county  of  on  the 

day  of 
intestate,  and  that  let- 
ters of  administration 
of  his  estate  and  ^ects 
were  on  the  day 

^  duly  granted 

tome  ly  the  Court  of 

]  ^ 


/ 


or 


We  declare  that 
O.  D.,  the  person 
appearing  on  the 
register  book  to  be 
the  mortgagee  of 
shares  in 
the  ship  above  de- 
scribed* [was  on 
the  day  of 
duly  adjudged  a 
hankfupt\  or  [was 
duly  declared  insol- 
vent], and  that  we 
were  on  the 
day  of  ap- 

pomted  assignees  of 
the  said  C.  I),,  and 
we  are  by  law  en- 
titled to  be  regis- 
tered as  mortgagees 
of  the  said 
shares  of  the  said 
ship  in  place  of  the 
said  C.  D. 


r 


)orl 


J 


I  declare  that  on 
the  day  of 
I  intermarried  widi 
and  am  now  the 
husband  of  C.  D , 
the  person  qipew- 
ing  on  the  register 
booktobethem<»t- 
^agee  of  shares 
in  the  said  ship, 
and  I  declare  that 
on  such  mairiage 
the  interest  of  the 
said  C.  D.  bccanw 
by  law  vested  in 
me,  and  that  1  am 
entitled  to  be  i^gis- 
tered  as  mortgagee 
of  the  said  sbaree 
in  place  of  the  said 

CD, 


And  I  make  this  solemn  declaration  conscientiously  believing  the  same 
to  be  true. 


(Signed) 


Made  and  subscribed  byHie  abov&«named  A.  B., 
in  the  presence  of  me, 


(Signed). 


Registrar,  dr  Justice  i^ths  P«w- 


Merchant  Shipping  Act,  17  cj-  18  Vict  c.  104. 
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EOBM  H.    (See  Section  79.) 


GSBTIFICATS  OP  MOBTOAOX. 


No. 


Date  of  Registry. 


NameofSliip. 


British  or 
FOTeig;n  Built. 


Port  of  Begiftij. 


How  PlPopeUed. 


By  steam  or  $aili, 

and,  tfby  steam,  whetlier 

by  paddle  or  screw. 


Number  of  decks 
Number  of  masts 
Rigging    . 

Stem        . 


J 


Nature  of,  and  whether 
standing  or  running 
bowsprit. 

Bound,  square,  or  other 
description. 


Build 
Gallery     . 
Head 
Framework 


Oarvel  or  olinoher. 

Description  of. 

Kind  of. 

Wood  or  other 
material. 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit  to 

the  aftside  of  the  head  of  the  stempost     . 
Main  breadth  to  outside  of  plank  .        .        . 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Tonnage. 

Tonna^  under  tonnage  deck 

Closed-in  spaces  aboye  the  tonnage  deck,  if  any ;  yiz., 

Space  or  spaces  between  decks         .        .        .        . 

Poop        ......... 

Boundhouse 

Other  inclosed  spaces,  if  any,  naming  them     . 

Total    . 


¥Mt 


TeatlM. 


KaofToBi. 


(■)  Additional  Particulars  for  Steamet*s. 

Deduction  for  space  required  for  propelling  power  (say 
whether  i^ths  or  ^ths,  or  as  measured) 


Length  of  engine  room  (if  measured) 


Tom. 


Engines 


Feet.        Teathf. 


Number  of  Soginet. 


M  Omit  tkU  part 


Combined  power  (estimated  hoi*8e-power)   . 


Ko.ofUor^et-power. 


Register  tonnage  (after  making  deduction  for  "I 
space  for  propelling  power  in  steamers)  ("j    j 


cbody 


Apprnidiau 


AUer  oceorMngfyt 
if  thtre  is  onhf  one 
appointor  or  one 
attorncjf. 


ACCOUNT  OF  TITLE  OP  StJBSCMBING  OWNERS. 

Names  of  the  lerenl 
•abicribiug  Owners. 

Number  of  Sixty-fonrtli  Shares 
held  by  Mch  of  the  sabMriMBg 
Ownsn.  * 

Accoimtof  Uortfafeicr  i 
Certificates  of  Mortgage  or 
Sik  granted  in  reapect  tf 
Shares  of  >ab6Ci]!b(Bg 
Ovneis. 

{Name  andDescription 
of  Owner.) 

i 

(1.)  We,  tbe  several  above-mentioned  persons,  whose  names  are  here- 
unto subscribed,  being  owners  of  the  above  ship  in  the  proportions  set 
opposite  our  respective  names  in  the  above  account  of  title  {but  sulied  U> 
ihe  several  mortgages  above  mentioned)  hereby  appoint  A.  B,  of 
aiid  0.  D.  of  and  each  of  them,  our 

attomeyB  and  attorney  jointly  or  severally  in  our  names  and  on  our  be- 
half to  mortgage  our  shares  in  Uie  above  ship,  and  to  execute  and  do  all 
such  deeds,  matters,  and  thingd  as  may  be  necessary  for  canying  into 
effect  the  power  hereby  given. 

(2.)  We  deelare  that  the  aftioimt  of  money  to  be  ridsed  by  mortgage 
under  this  power  shall  not  exceed  £  and  that  the  rate  of  interest  at 

whidi  the  same  is  raised  shall  not  exceed  &  for  every  JglOO  by  tb0 

year. 

(3.)  We  declare  that  the  power  of  mortgaging  hereby  given  may  be 
exercised  at 

(4.)  We  declare  that  the  above  pow^  shall  not  be  exercised  tiixx  the 
expiration  of  months  from  the  date  hereof 

In  witness  whereof,  we  have  hereunto  subscribed  our  names  and 
affixed  our  seals,  this  day  of 

(l.«.)  E.  F.  of 

(L.s.)  Q,  H.  of 

I,  M.  N.,  Eegistrar  of  hereby  certify,  that  the 

above-written  particulars  relating  to  the  ship  , 

and  to  the  title  of  the  several  above-mentioned  owners,  are  cor- 
rect ;  and  I  further  certify,  that  the  said  owners  have  executed 
this  certificate  in  manner  above  appearing. 


Signed, 


Registrar. 


*  TTlke  mortgage 
uioeoteradwan- 
cee,  insert  "  a  enm 
not  exceeding 

ofaceomUe,**  {me 
thecaeeme^ie-) 


N.B. — Mortgages  created  under  this  power  must  be  endorsed  on  thecerii- 
ficate  in  the  following  form,  or  as  ndar  thereto  as  eircmMtanees  permit : 


The 


day  of 


The  vnthin  mentioned  sJiares  in  the  ship^ 

day  mortgaged  to  X.  Y,  of^ 

*£ and  interest. 


were  this 


ttotecttre 


Signed, 


BegiMrar,  or  Consular  Ofieif. 


Merchant  Shipping  Act,  17  ^  18  VicL  c.  104. 


CkxY 


POEM  N.    (See  Section  79.) 


Certificate  of  Sale. 


y.B.  All  th€ 

owners  of  Ike  ship 
mnsl  bepartiii  to 
ihla  docvwtent. 


No. 


Date  of  Regiitry. 


Name  of  Ship. 


BHtishor 
Fordgn  Bout. 


Portof  Kegiitiy. 


How  Propelled. 


By  steam  or  taiU^ 

andjifby  steamy  whether 

by  paddle  or  screw. 


Number  of  decks 

Number  of  maiits 
Rigging     - 


Stem 


Nature  off  and  whether 
standing  or  running 
bowsprit. 

Roundt  square,  or  other 
description. 


Build 
Gallery 
Head 
Framework 


Carvd  or  clincher^ 

Description  of. 

Kind  of. 

Wood   or   other 
material. 


Measurements. 

Lengtb  from  the  forepart  of  stem  under  the  bowsprit 

to  the  aftside  of  the  head  of  the  stempost 
Main  breadth  to  outside  of  plank       .... 
Depth  in  hold  from  tonnage  deck  to  celling  at  midships 


Pect. 


Tenths. 


Tonnage. 

Tonnage  under  tonnage  deck 

Closed-in  spaces  above  the  tonnage  deck,  if  any;  tIz., 

Space  or  spaces  between  decks         .        .        .        . 

Poop 

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them 

Total    . 


No.  of  Tons. 


i 


(■)  Additional  Particulars  for  Steamers, 

Deduction  for  space  required  for  propelling  power  (say 
whether  i^  ths  or  iWiths,  or  as  measured) 

Length  of  engine  room  (if  measmed) 


Engines 


Combined  power  (estimated  horse-power) 


Tous. 


Feet. 


Tenths. 


Number  ot  Engines. 


No.  of  Hones-pover. 


Register  tonnage  (after  making  deduction  fori 
space  for  propelling  power  in  steamers)  (■)    j 


r^)  Omit  tkif 
*'iftheka$noti 
power. 


clxxvi 


AppemHa. 


AlUr  mecorimglgt 
i/onlf  ami  Mp- 
pcimiororome 


ACCOUNT  OF  TITLE  TO  THE  ABOYE-MEMTIONED  SHIP.                         | 

Ship  aboT«  aentioBod. 

Number  of  Sixtyftmrth  Shant 
held  by  Mck  Owner. 

Aeeout  of  Mortoges   or  1 
CertifiaUsor  Mortg^e 

orSakgnBtodimxMpect  \ 
ofSh^                             J 

Nams, 

• 

I 

1 

! 

I 

1 

(1.)  We,  the  sereral  aboTe-mentioned  persons,  whose  names  are  here- 
unto subscribed,  being  owners  of  the  aboye  ship  in  the  propordoDs  set 
opposite  our  respective  names  in  the  aboye-mentioned  account  of  tide  (M 
subject  to  the  eeveral  mortgages  above  tMntUmed)  hereby  appoint  A.  B.  of 

,  and  O,  D.  of 
,  and  each  of  them,  our  attorneys  and  attorney  jointly 
or  severally  m  our  names  and  on  our  behalf  to  sell  the  above  ship,  and  to 
execute  and  do  all  such  deeds,  blatters,  and  things  as  may  be  neoessazy  for 
carrying  into  effect  the  power  hereby  given. 

(2.)  We  declare  that  the  ship  shall  not  be  sold  for  a  less  sum  than 


(8.)  We  declare  that  the  ship  may  be  sold  at 

(4.  We  declare  that  the  above  power  shall  not  be  exercised  after  the 
expiration  of  months  from  the  date  hereoL 

In  witness  whereof  we  have  hereunto  subscribed  our  names  and  affixed 
our  seals  tlds  day  of 

(L.  s.)  E.  F.  of 

(L.  s.)  G.  H.  of 

I,  M.  N.,  Registrar  of  hereby  certify,  that 

the  above-written  particulars  relating  to  the  ship 
and  to  the  title  of  the  several  above-mentioned  owners,  are 
correct,  and  I  further  ceitify  that  the  said  owners  have 
executed  this  certificate  in  manner  above  appearing. 


Signed 


Kegislrar. 


Merclmnt  Shippmg  ^e^  17  ^  18  FidL  e.  104. 
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FOBM  0.    (See  Section  88.) 


Form  or  Bevocatcok. 


No, 


DaU  of  Regiitry* 


Name  of  Ship. 


Britiaiior 
Fordgn  Built. 


Port  of  Begistry. 


How  Propelled. 


By  Steam  or  sails, 

andfifby  stMfHf  whether 

by  paddle  or  screw. 


Number  of  decks  j 
Number  of  masts ! 
Rigging     . 


Stem 


Nature  of,  and  whether 
standing  or  running 
bowsprit. 

Round,  square,  or  otiier 
description. 


Build 
GaUery     . 
itead 
Framework 


Carvel  or  clincher. 

Description  of. 

Kind  qf. 

Wood   or  other 
material. 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 

to  the  aflside  of  the  head  of  the  stempost 
Main  breadth  to  outside  of  plank       .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Feet. 


Teatbf. 


Tonnage. 

Tonnage  under  tonnage  deck 

Closed -in  spaces  above  the  tonnage  deck,  if  any ;  y'vi., 

Space  or  spaces  between  decks         .        .        .        . 

Poop 

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  tbem 

Total    . 


No.  of  Tout. 


C)  Additional  Particulars  for  Steamers. 

)eduction  for  space  required  for  propelling  powc 
whether  ^Jai\\s  or  f^vths,  or  as  measui'ed) 


Tods. 


—r 


' 


I^ength  of  engine  room  (if  measured) 


Engines 


Combined  power  (estimated  horses-power)  . 


>eet 


Tenths. 


Number  of  Engftiet. 


No.  of  Honet-power. 


(•)  Omit  tkit 
'part  ifik*  hat 


no 


rtiftl 
itfom 


potter. 


Register  tonnage  (Rafter  making  deduction  for  1 
space  for  propelling  power  in  steamers)  (')    J 


N 


imgtodratm- 
stmmett  tk§  wordi 
priuUdiHitMUes, 

(^)  Jnttri  nmme9 


We 


(0  oumers  of  the  ship  above  deecnbed,  hack 


revoke  the  power  of  mortgaging  (or  seUing)  the  said  ship  given  im 


dated  tk 


Dy  a  certificate  of  mortgage  (or  sale 
day  of 

In  witness  whereof,  we  hare  hereunto  sdbscribed  our  names  and  affixed  ocr 
seali^this  4^9^ 

J?.  J?*,  of 

ff.  IT.  of 

Ac 

I,  3f.  y,,  Registrar  of  ,  hereby  certify* 

that  the  said  oMmen  have  executed  tlus  power  of  xfivo- 
cation  ^  Dfianner  above  appearing. 

(Signed) 


(l.8.) 


TABLE  P.    (See  Section  125.) 

Fexs  to  bb  charged  for  Matters  tbaksacted  at 

Shipping  Offices. 


1.  ExGAononrr  ov  Obxw9* 


In  9hip8  ipider  60  tons 
•  60  to  106 
100  to  200 
200  to  800 
300  te  400 
400  to  $00 
500  to  600 
600  to  700 
700  toSOO 
800  to  900 
900  to  1000 
Above  1000 


»9 

tt 

9f 
»t 
»» 


» 


£ 
0 
0 
0 
1 
1 
1 
1 
2 
2 


4 
7 
15 
0 
6 
10 
15 
0 
6 
2  10 
2  15 
8    0^ 


d, 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


And  80  on  for  ships  of  larger  tonnage, 
adding  for  every  100  tons  above 
1000,  five  shillings. 

2.  EKaAOBlIEKT  Olf  SeAHSN  8EPA- 
BATSLT.     • 

Two  shillings  ibr  each. 


8.  IXiseHABeB  o9  Cbjcwb. 


In  ships  under  60  tons 
«0  to  100    ,, 

100  to  200 

200  to  300 

300  to  400 

400  to  500 

500  to  600 

600  to  700 

700  to  800 

800  to  900 

900  to  1000 

Above  1000 
And  80  on  for  ships  of  larger 
adding  fbr   e\"ery  100 
1000,  five  shillings. 


>t 


>» 


» 


9» 


»» 


»> 


n 


n 


0 
0 
0 
0 
0 
0 
0 
d 
0 

0 


0  4 
0    7 

0  15 

1  0 
1  5 
1  10 

1  15 

2  0 
2  5 
2  10 
2  15 


3    0   0 


tons  abow 


4.  DiSCHASOE  OF  SkAMXS   &XP1- 
BATBLT. 

Two  shSUngs  ior 


TABLE  Q.     (See  Section  126.) 

Sums  to  be  deducted  from  Wages  by  way  of  partial  Betaymem 

OF  Fees  in  Table  P. 


1.  In  respect    of    engageioeiiia   and  I  2.  In   req[iect   of    engage  ifsits   sad 


discharges  of  crews,    upon  each 
engagement  and  each  discharge, 
From  wagea  of  any  mate/ pur-    4.  d. 
mst,  engineer,  sur- 
geon, carpenter,  or 
steward  ....'•...     1    6 
^        aH  others  except  ap- 
prentices. .......     1    0 


discharges  of  seamen 
upon  each  engagement  aad 
dischaiyc^ 

One  shilling. 


TABLE  B.     (See  Section  189.) 

Fees  to  bb  charged  on  Examinatioks. 

Por  a  certificate  as  master £2    0 

For  a  certificate  as  mate         ..         •.         ..         •.         10 


0 
0 
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TABLE  S.    (See  Section  292.) 
Number  and  Dimensions  of  Boats  with  which  sba-ooiko  Ships  abs  to  be  pbovibed. 


RsotsTKKxo  Ton- 

■AOX. 


Sailing 
.Sbipa. 


Tom. 


800  and 
upwards. 

GOO  to  800 

400  to  800 

200  to  400 

100  to  200 

Under  100 


Steam 
Ships. 


Tom.  'Ft 

1000  and 
upwards 


COLVKN  1. 


TolM 

earned  bj  Sailing  Ships  and 

Steam  sups. 


Bmk. 


it 

Si  a 


800  to  1000  1 


600  to  800 
360  to  500 
940  to  860 
190toS40 
60  to  120 
UBdflr60 


18 


ruin 


&    6 


I- 


rMn. 


3    S 


18  5    6  2    3 


18 
16 
16 


5  6 

6  6 
5    6 


14  5    0 


14 
14 


i    0 
5    0 


8  8 

2  3 

2  3 

2  8 

2  8 

2  2 


Boats. 


2  24 
8  26 

24 

2.24 
1  22 


Pt,In. 

6  6 
6    6 

5  6 
5  6 
5    6 


& 


FLln. 

2    6 
2    8 

2    6 

2    6 
2    6 


Column  2. 


To  be  carried 
bj  Sailins  Ships 

ana 

by  Steam  Ships, 

when  they  do 

not  carry  the 

Boats  in  CoL  3. 


Ft 


27 
26 

26 
26 
22 

201 
16 


I 


FLin.  rt.In 


8     6 
8    0 

8    0 


3    8 
3    8 

3    8 


CoLnxif  8. 


To  be  earriad  br  Steam  Ships 

whidi  do  not  oarry  the 

Boat  in  Col.  2. 


Boats. 


Pt 


7  0!3  6 
6  gIs  8 
6    o's    0 


6    6 


3    9 


22 

22 

22 
22 
22 
22 

18 


Fuln. 

6  6 

S  6 

5  6 

6  6 
6  6 

5  • 

6  6 


Ptjn. 

2  6 

2  6 

2  • 

2  6 

2  6 

2  • 

2  4 


life  Boats. 


5 


FtPUla. 


28  8    6 


Ft.  la. 


3    6 


Total 

NUXBBK 

OF  Boats. 


If 


Steam 
Ships. 


7       \ 
4Qr6 

4or6 
4Qr5 
3or4 
2Qr8 
2or3 
1      / 


I 

1 


Note. — ^In  sailing  ships  canying  the  number  of  boats  above  specified,  and  steam  ships  carrying 
the  larger  of  the  two  numbers  above  specified,  the  boats  are  to  be  considered  sufficient,  if  their 
agmgate  cubic  contents  are  equal  to  the  aggregate  cubic  contents  of  the  boats  sp^ified. 

in  steam  ships  carrying  the  smaller  of  the  two  numbers  above  specified,  one  of  the  boats  must 
be  a  launch  of  the  capacity  specified  in  col.  2. 

In  sailing  ships  of  200  tons  burden  and  under,  not  carrying  passengers,  a  dingy  may  be  substi- 
tuted for  the  boat  in  col.  1. 

In  sailing  sliips  of  150  tons  burden  and  under,  not  carrying  passengers,  a  substantial  boat  of 
capacity  sumcient  to  carry  the  crew  may  be  substituted  for  those  above  specified. 

In  aU  steam  ships,  two  paddle-box  boats  may  be  substituted  for  any  two  of  the  boats  in  col.  3. 


TABLB  T.    (See  Section  814.) 

Fees  to  be  ohaxoed  for  the  Sfevet  op  pAsam^BB  Bieamebs. 

£  s.  d 
For  8t8«mers  not  exoeedmg  100  tons    ... 
For  steamers  exceeding  lOOc  and  not  exceeding  300  tons 
For  steamers  exceeding  800  aad  not  exceeding  600  tons 
And  for  every  additional  300  tons  an  additionsd 

*  N  2 


*•• 


••• 


2     8  0 

8    0  0 

4    0  0 

10  0 
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TABLE   U.    (Seo  Section  888.) 
Bates  of  Pilotaqe  to  be  demanded  and  rbceited  by  QuAuriES 


OUTWARDS. 


From 


/ 


Tlie  Sen,  Or- 
fordness,  the 
Downs, 
Ho8cl(^y  Bay, 
and  vice  versu& 


\ 


/ 


The  Nore  or 
Warpe,  and    < 
vice  versA 


r 


Gravesend 
Keaeli,  and     ( 
vice  versil 


V. 


r 


hong  Reach, 
and  vice  vend 


Woolwich  or 
BUuskwall, 
and  vice  vers4 


To 


Xorc  Warps 


Qravesend,  Chatham, 
Standgate  Creek,  or 
lilackstakes 


} 


7  Feet 

and 

under. 


8  Feet. 


£  X.  d^£  «.  d, 

3  13  64    2  9 


4  12  05    7  9 


9  Feet  10  Feet 


£  «.  d. 


Long  Reach    i  16  65  12  8 

Woolwich  or  BlackwaU  ...  Is    5  96    1  6l6  17  07  11  9J8  10  3,9    4  0 


Moorings  or  liondon  Docks  '5  16  06    9  9 


Qravesend,   8tandgate 
Creek,  or  l^ackstakes 


} 


liong  Reach  or  Chatham 
Woolwich  or  BlackwaU  ... 
Moorings  or  London  Docks 

Long  Reach   , 

Woolwich  or  Blackwall ... 

Mooring^  or  Loudon  Docks 

Sheemess,  Standgate       1 
Creek,  or  Blacl^takes  j 

Chatham... 


Woolwich  or  BlackwaU  ... 

Moorings  or  liOndon  Docks 

Sheemess,  Standgate       1 
Creek,  or  Blackstakes  j 

Chatham 


Mooringi  or  London  Docks 


Sheemess,  Standgate 
Creek,  or  BlacliStakes 


} 


Chatham 


£  «.  d. 


i  12  05  13 
6  3  36  18  0 
6    8  07    2  6 


11  Fcrt  JUFwt 


£  s.d.£  «.i. 
5     5  9650 


7  11  9iS    5  6 


7  18  3,8  U  9 


7    3  67  17  3 


8  19  69  13  S 


2    6  02  10  6 
2  15  33    19 


1  18  92    3  32    7  02  10  6,2  19  913    6  3 

I 

2  15  32  19  9|3     9  0,3  18  3 

2  94  10  3 

I  ' 

16  6^    5  9 


3    4  6 

0  9  8 
13  0 
17  6 


2  15 


3    4  6 

0  18  6 
17  6 

3    46 

3  13  6 

0  18  6 

3  13  6 

4  2  9 


3  10  9 

0  14  9 

1  7  6 
L  14  0 


2  19  03    1  9|3    4  6 


3    8  0 

I    20 
I  11  3 


3  17  3 

L  20 
a  17  3 
I.    6 


3    8  03  13  6 


3  17  34    2  9 


10  8 
1  12  3 


15  8 
1  16  9 


2    0  62    6  0 


4 


r 


1  10  0,1  14  6 

I  I 


3  10  93  13  6 


14  9 
1  14 


2    4  3  2  13  6, 

I  ] 

15  3)3    4  6' 

I  I 

13  6>    2  9i 

2  9;4  12  o' 


01 


17  6 

16  9 


3    8  03  10  98  13  6 


4    0  04    2  9 


1    4  9 


4    0 
9 


04 


64    9  84 


176 


29 
12  0 


1  16  9j2    6  0 

I  I 

2  6  02  15  3 


4    2  94  12  0 


4  12  05    13 


I  10  Oil  12  3 


412 
5    18 


05 


1  3 
5  10 


_ 
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TABLE    U.    (See  Section  333.) 
Pilots  for  tiloting  Ships  within  the  under-mentioned  Limits. 


OUTWARDS. 


13  Feet. 


UFcct. 


15  Feet 


£  8,  d.  £  9,  d.  £  9,  d. 
6  13  6  7    7  3l  7  16  6 


8  19  6'  9  13  3  ID    7  0 


9    8  610    0  010  16  3 


10    2  6 11    0  9  11  U  6 


10  11  611  10  0 


3  11  U  3  15  6 


4    2  9  4    7  0 

4  19  ol  5    8  6 

5  15  Oi  6    4  3 


1  19  Oi  2    Zi 


£  8,  d, 
8  14  9 


17  Feet. 


£  8.  d. 
9    8  6 


11    0  9111  14  6 


18  Feet. 


£  9,  d. 
10  17  0 


19  Feet. 


£  9.  d. 
U  10  0 


11  10  013    3  6 


12    8  6 


14    3  6 


14    1  616  13  0 


15    9  018  11  9 


16    5  9 


3    2  6 
3  13  6 


4  12  0  5    18 


5    13 


2  15  3 

3  4  6 


5    13 


3  11  9 

4  2  9 


5  10  6 


3    4  6 


3  13  6 


5  10  6 


6  10  6;  5  19  6 


1  16  9   2    16 


5  10  6  6  19  6 


5  19  6,  6    8  9 


12    8  613    2  3'14  14  617    0  6 


4    2  9 


4  10  3   5    13 


19  11  0 

20  10  8 


5  16  0:  6    8  9 


20  Feet. 


£  8.  d. 
12  17  C 


19    0  6 

21  5  C 

22  1  6 

23  4  C 

7  14  6 


21  Feet. 


23  Feet. 


£  8»  d.  £  8,  d. 
14    5  816  11  3 


21     5  023    3  9 


S3  Feet 

and 
upward*. 


£   8.  d. 

18     8  0 


25    2  3! 


23    0  Oi2i  16  9^26  13  6 


24  16  9i27  12  0 


8  14  Ol  9  13  3 


6  15  3!  8    5  r   9  13  8,10  12  6  U  U  9 


4  18  9{  5    5  Ol  5  16  0 

1  I 

5  16  0   6    4  3   7    2  68    3  9   9    4  Oil  11  f  12  11  313  16  C 


6  13  0   7    2  Ol  8    1  0,  9    4  OlU    0  V  12  17  Hl3  16  0 

;  '  I  I 


2  8  3'  2  13  0;  2  17  0;  3    2  0 

3  18  3i  4    5  6  4  13  9   5    12 


4  12  0 


5  10  6 


5  19  6 


3  13  6 

4  2  9 


5  19  6 


6    8  9 


2    6  0 


6    8  9 


5    1  3   5  10  6 


5  19  6 


6    8  9 


6    8  9  6  18  0 


4    2  9  4  12  0 


4  12  0 


6    8  9 


6  18  0 


2  10  6 


5    8  0 


6  18  0 


7    7  8 


2  15  8 


6  18  0  7    7  8 


6  18  0   7    7  3!  7  17  6 


5  19  6 


6  18  0 


7    7  3 


5    3  6 
5  16  0 


7  17  3 


7  16  6 


2  19  9 


3    6  9i  3  11  ; 


6  4  3 

7  7  G 


7    7  8 


7  16  5 


5  16  0 

6  8  C 


7  17  6 


8    5  6 


3    4  6 


7  16  6  8    5  6 


8    5  6  8  14  1 


7  11  { 

8  14  9 


7  16  5 


8    5  6 


6  8  9 

7  7  8 


8    5  6 


8  14  9 


8    9  0 


8  14  9 


9    4  0 


4  12  0 
8  19  6 


8  5  6 

9  4  0 


8  14  9 


9    4  0 


5  10  6 
9  18  3 


9    4  0 


10  12  6 
12  15  8 
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TABLE  TJ.     (Continued,) 


INWARDS. 

from. 

1 

1 

1 

Under 
7  feet. 

From 

7  feet  to 

10  feet. 

11  Feet.       12  Feet, 

IS  FceL 

£  8.  d:  £  8.  d. 

1 
£  8.  d^  £    9. 

1 
d.  £  s.d.          i 

/ 

Nore,  Sbeerness,    '\ 

1 

1 

Standgate  Creek,  > 

5     5  0   7  17  0 

8  18  d|  9     0 

0 

10     4  9 

Gravesend     -      ) 

1 

The  Downs    - 

Longreacli       -        - ,  5  10  0  8    8  0 

9     0  0 

10     4 

10 

11  9  Of 

12  1  6 

\ 

Blackwall  or  London 

0  12  8    8  10  6|10     4  0 

11     0 

6 

Standgate  Creek 

u 

Graresend 

8     0  2    8  17  0    4     8  2    4  19 

1 

0    5   10  ^ 

1 

Note  1. — Foreign  ships  are  to  pay  one  fourth  more  than  British  ships,  except  when 

tonnage  as  are  paid  by  British  ships,  in  which  cases  such  ships  are  to  pay  the  same 

Note, — For  half  a  foot  exceeding  the  above  draughts  of  water,  the  medium  price 


For  putting  a  Pilot  on  Botrd,  and  fbr 

Pilotage  of  Ship*  to  tbe  Auchomge 

in  the  Downs.* 


From  off  Dungeness  to  off  Folkstone ; 
the  Church  beaiing  N.N.W.  by 
compass 

From  off  Folkstone  to  the  South 
Foreland,  the  lights  in  one    • 


From  off  the  South  Foreland 
Downs         -        -        .        . 


} 

to  the  ) 


60  Tons  I  ISOTont     SSOTVnu    400TbBs  i  fiOOTbas 


and  and      |      and  and 

under  150.  ander  250.  under  400.  under  600. 

I  I 


£    8.  d. 
2    0     0 

I  10     0 


£   8.  d. 
8     0     0 


aud 


I     5     0,1     5     0 


£   8,  d.£  8.   (1   i:    s,   d 

8  10     0  t     0     0.>      5     0, 


2     0     Oi  10     0'8     0     0  4      4     (' 


I  10     0;2     0     0  8      S     0 


*  When  a  pilot  is  put  on  board  by  a  boat  from  the  shore,  one  seventh  to  the  pilot, 

and  tlio  remaining  six  sevenths  to  the  boat  and  crew. 
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TAiLE  tJ.  (Continued.) 


INWARDS. 


14  Feet. 

15  Feet 

WFeet 

17  Feet. 

18  Feet 

19  Feet 

30 

Feet. 

21  Feet 

SSFbet 

88  Feet 

and 
Qpwiidt. 

£   s.    d. 

£  s.  d. 

1 

£  $,  d,\  £  8.  d. 

1 

£  $,  d. 

£ 

#.  d. 

1 

£ 

9.  d. 

£  s.  d. 

£  s,  d. 

£  $.  d. 

11     0     6 

11  16  8 

1 
12  12  013     T  9 

1 

16     1  8 

19 

0  0 

22 

1  024     5  0 

26    9  2 

28  13  3 

11  18  10 

12  18  3 

1 
13  14  0  15     0  9 

17  14  4 

21 

4  2 

24 

5  1 

26    9  2 

28  13  3 

30  17  4 

12  17     3 

14    0  4 

14  16  0il6  18  9 

19     7  6 

23 

8  8 

26 

9  2 

28  13  3 

— 

— 

6     13 

6  12  8 

T     8  8    T  14  4 

8     5  4 

8 

16  4 

9 

7  4 

— 

— 

— 

privileged  to  enter  the  ports  of  the  United  Kingdom  upon  paying  the  same  duties  of 

rates  of  pilotage  only  as  are  payable  b^  British  ships. 

between  the  two  limits. — For  intermediate  distanoes  a  proportionate  rate. 


In  the  river 
Thames 
above 
Qravesend, 


/For  a  boat  of  a  class  carrying  an  /Per  trip  for  the  whole 
anchor  of  above  4  cwt.  with  a  |    distance  from  Graves- 
corresponding  tow  line        -        -  £5    2  0 4    end  t6  London ;  and 
Do.        Do.     -        -        2  cwt    1.    1  Ol    in  prdportion  for  any 
Do.        Do.           under  2  cwt    0  15  0\   part  of  that  distance. 

And  for  each  man's  service  in  those  boats,  8«.  per  tide. 


For  removing  a  Ship  from  Moorings  into  a  Dry  or  Wet  Dock :— 

jBO  15    0 

110 

1  11    6 


For  a  ship  under  300  tons 
300  to    600    „ 
COO  to  1000    „ 
above  1000    „ 


»i 


It 


»» 


2    2    0 


clxK^wiv  Appendir. 

TABLE  v.— (See  Section  455.) 

Fees  and  Remuneration  of  Beceiterf. 

For  erery  examination  on  oath  instituted  by  a  receiver  with     X  i.  l 
respeot  to  any  ship  or  boat  whieh  may  be  or  may  have 

been  in  distress,  a  fee  not  exceediiig...., 1    M   o 

But  so  that  in  no  case  shall  a  larger  fee  than  two 

pounds  be  charged  for  examinations  taken  in  respect 

of  the  same  ship  and  the  same  occurrence,  whatever 

may  be  the  number  of  the  deponents. 

For  every  report  required  to  be  sent  by  the  receiver  to  the 

secretary  of  the  committee  for  managing  the  afiairs  of 

Lloyd's  hx  Londoi^  the  sum  of .".     0  10   rt 

For  wreck  taken  by  the  receiver  into  his  custody,  a  per- 
centage of  five  per  cent,  upon  the  value  thereof. 

But  so  that  in  no  case  shall  the  wliole  amount  of  {>er- 
oentage  so  payable  exceed  twenty  pounds. 
In  cases  where  any  services  are  rendered  by  a  receiver,  in 
respect  of  any  ship  or  boat  in  distress,  not  being  wreck,  or 
in  respect  of  the  cargo  or  other  articles  belonging  thereto, 
tlie  following  fees  instead  of  a  per-centage;  that  is  to  say, 
If  such  ship  or  boat  with  her  cargo  equals  or  exceeds 
in  value  six  hundred  pounds,  the  sum  of  two  pounds 
for  the  first,  and  the  sum  of  one  pound  for  every  sab- 
sequent  day  during  which  the  receiver  is  employed 
on  sueh  aerdce  ^  bul  if  such  ship  or  boat  with  her 
cargo  is  less  in  value  than  six  himdred  pounds,  one 
moieiy  of  the  above-mentioned  sum. 


TABLE  W.— (See  Section  486.) 

Salvage  Bond. 

[I^.B. — Any  of  the  particulars  not  known,  or  not  required  by  reaton  of 
the  daim  being  otdy  against  tlie  cargo,  dc,  may  be  omitted.] 

Whereas  certain  salvage  services  are  alleged  to  have  been  rendered 
by  the  ship  [insert  names  of  ship  and  of  comnutnder],  commander,  to 
the  merchant  ship  [insertnatnes  of  ship  andmast&r],  master,  belongi^ 
to  [name  and  place  of  business  or  residence  ofotmer  ofsh^],  fircigbtea 
by  [the  same  of  thefrmghter],  and  to  the  carffo  therein,  consisting  of 
[state  very  shortly  the  descriptions  and  qvantuies  of  the  goods,  and  the 
names  and  addresses  of  their  otcners  and  consignees] : 

And  whereas  the  said  ship  and  cargo  have  been  brought  into  the 
port  of  [insert  nam^  and  situation  of  part],  and  a  statement  of  ihe 
salvage  claim  has  been  sent  to  [insert  thei  name  qf  the  eontulat  oficer 
or  vioe'OdmiraUy  judge,  and  of  the  qffioe  hsfiMs],  and  he  has  fixed  the 
amount  to  be  inserted  in  this  bond  at  the  sum  of  [state  the  stm] : 

Now  I,  the  said  [mastef  s  name],  do  hereby,  in  pursuance  of  the 
Merchant  Shipping  Act,  1854,  bind  the  several  owners  for  the  timf 
being  of  the  said  ship. and  of  the  oaixo  therein,  and  of  the  freight 
payable  in  respect  of  such  cargo,  and  their  respective  heirs,  executors, 
and  administrators,  to  pay  among  them  such  sum  not  exoeecUng  the  sM 
sum  of  [state  the  smnjixed],  in  such  proportions  and  to  such  persons 
as  [.  (/*  the  parties  agree  on  any  other  Court,  substitute  the  name  of  tt  here, 
the  High  Goiurt  of  Admiralty  in  England  shall  adjudge  to  be  payable 
as  salva^  for  the  services  so  alleged  to  have  been  rendered  as  aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
[insert  the  date]  day  of 

Signed,  sealed,  and  delivered  by  the  said  [master's  na^ne\        (l.  b.) 

In  the  presence  of  [name  of  consular  officer  or  rioe-admiralty  jtti^^ 
and  of  the  office  hefiUs]. 


!.« 
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No.  11. 
17  &  18  Vict  c.  120. 

An  Act  to  repeal  cei^ain  Acts  and  Parts  of  Acts  relating  to  Merchant 
Shipping f  and  to  oontinw  certain  Provisions  in  the  said  Acts, 

Whereas  by  "  The  Merchant  Shipping  Act,  1854,**  the  acts  relating 
to  Merohaat  Shipping  are  amended  and  consolidated,  and  it  is  expe- 
dient to  repeal  certain  acts  and  parts  of  acts  relating  to  Merchant 
Shipping,  and  to  make  temporary  provisions  with  respect  to  certain  of 
Uie  matters  referred  to  in  the  said  acts :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  l^Iajesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  par- 
liament assembled,  and  by  the  authority  of  the  same,  as  follows : —         Prtiminary. 

I.  This  act  may  be  cited  for  all  purposes  as  "  The  Merchant  Ship-  short  title  of 
ping  Repeal  Act,  18o4."  «c^ 

it.  In  the  construction  and  for  the  purposes  of  this  act  the  interpre-  interpretation  of 
tationof  terms  contained  in  ''The  Merchant  Shipping  Act,  1854,"  tcmu  in  this  act. 
shall  be  considered  as  incorporated  with  and  forming  pwt  of  this  act. 

III.  With  the  exception  of  such  provisions  of  this  act  as  are  herein-  cknnmcnccmeut 
after  expressly  stated  to  be  intended  to  come  into  operation  imrae-ofact. 
diately  after  the  passing  thereof,  this  act  shall  come  into  operation 
at  the  same  time  as  the  Merchant  Shipping  Act,  1854. 

IV.  There  shall  be  hereby  repealed —  Repeal  of  acts 
The  several  acts  and  parts  of  acts  set  forth  in  the  first  schedule  "i|J^2Jf^  *" 

hereto,  to  the  extent  to  wliich  such  acts  or  paits  of  acts  are  therein 
expressed  to  be  repealed,  and  all  such  provisions  of  any  other  acts  or 
of  any  charters,  and  all  such  laws,  customs,  and  rules  as  are  incon- 
sistent witli  the  provisions  of  the  Merchant  Shipping  Act,  1H54 : 
Provided  that  such  repeal  shall  not  affect — 
1.  Any  provisions  contained  in  the  act  of  tlie  seventh  year  of  his 
late  Mt^jesty  King  William  the  Fourth,  chapter  seventy-nine, 
as  to  title,  application  of  purchase  money,  or  uoirowing  money, 
and  having  relation  to  the  power  of  purchasing  lighthouses 
given  to  the  Trinity  House  by  the  sauie  act : 
3.  Any  security  duly  given  before  this  act  comes  into  operation : 

3.  Any  thing  duly  done  before  this  act  comes  into  opemtion : 

4.  Any  liability  accruing  before  this  act  comes  into  operation : 

5.  Any  penalty,  forfeiture,  or  other  punishment  incurred  or  to  bo 
incurred  in  respect  of  any  oflPence  committed  before  this  act 
comes  into  operation : 

0.  The  institution  of  any  investigation  or  legal  proceeding  or  any 
other  remedy  for  ascertaining,  enforcing,  or  recovering  any 
such  liability,  penalty,  forfeitmre,  or  punishment  as  aforesaid : 

7.  Any  appointment,  bye-law,  regulation,  or  licence  duly  made  or 
granted  under  any  enactment  hereby  repealed,  and  subsisting 
at  the  time  when  this  act  comes  into  operation ;  and  the  same 
shall  continue  in  force,  but  shall  be  subject  to  such  provisions 
of  the  Merchant  Shipping  Act,  1854,  as  are  applicable  thereto 
respectively. 

V.  The  local  maiine  boards,  the  members  of  which  have  been  ^**J2J-jJ*"  ®^ 
appointed  or  elected  under  the  Mercantile  Marine  Act,  1850,  shall  i^U!?*""* 
continue  to  act  until  the  fointh  day  of  February,  one  thousand  eight 

hundred  and  fifty-seven,  or  until  other  boards  have  been  constituted 
in  lieu  thereof  in  pui-suance  of  the  provisions  of  the  Merchant  Shipping 
Act,  1854.  Conttmctkm  of 

Vr.  The  foiurth  and  ninth  sections  of  "The  Pilotage  Law  Amend-  »fcii«[»*«n^»"f 
mcut  Act.  1853,"  shall  be  construed  as  if  the  fiilh  pail  of  "The  ASe^KtAc?. 
Merchant  Shipping  Act,  1854,"  were  therein  refened  to,  in  lieu  of  1863. 
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Appendix. 


fund. 


Exijting  liabilities 
en  mercantile 
niariDc  fund 
continued. 


the  act  of  the  sixth  year  of  KiDg  George  the  Fourth,  chapter  one 

hundred  and  twenty-five. 

Expen»e*  of  life        VIL  The  Board  of  Trade  may,  out  of  the  Mercantile  Marine  Fond, 

S^ot'^ct!*  direct  payment  to  be  made  of  such  expenses  for  establishing  and 

cantiie  marine      maintaining  on  the  coasts  of  the  Unitea  Kingdom  proper  life  boats, 

with  the  necessary  crews  and  equipments,  and  for  affording^  assistance 

towards  the  preservation  of  life  and  property  in  cases  of  shipwreek 

and  distress  at  sea,  and  for  the  granting  rewards  for  the  uieacmatka 

of  life  in  such  cases,  as  it  thinks  tit ;  and  this  section  shall  come  into 

operation  immediately  after  the  passing  of  this  act 

\L11.  Nothing  in  the  Merchant  Shipping  Act,  1854,  or  in  this  act 
contained,  shall  operate  to  prevent  the  exercise  of  the  powers  contained 
in  the  twelfth  and  sixteenth  sections  of  the  Merchant  Shipping  Law 
Amendment  Act,  l8o3,  of  paving  the  dehts,  liabilities,  ana  expenses 
therein  mentioned  out  of  the  Mercantile  Marine  Fund ;  and  whereas  it 
was  arranged  that  a  sum  to  be  ascertained  by  the  calculation  of  actuaries 
should  before  the  said  last-mentioned  act  came  into  operation  be  paid 
by  the  Trinity  House  out  of  the  cash  balance  then  in  their  hands  for 
the  purpose  of  supplying  a  deficiency  iu  the  funds  of  the  Cinque 
Ports  pilots,  and  or  indemnifying  the  funds  of  the  Trinitr  House 
pilots  against  any  loss  consequent  upon  the  settlements  to  be  made 
imder  the  Pilotage  Law  Amendment  Act,  1858 ;  and  whereas  when 
the  Merchant  Slupping  Law  Amendment  Act,  1853,  came  into  opeia- 
tion,  the  said  calculation  was  not  completed :  be  it  enacted,  that  such 
payment  may,  with  the  consent  of  the  Board  of  Trade,  be  made  by 
the  Trinity  House  in  the  same  manner  as  payment  of  the  debts. 
liabilities,  and  expenses  referred  to  in  the  said  twelfth  section  of  the 
said  last-mentioned  act ;  and  this  section  shall  come  into  operation 
immediately  after  the  passing  of  this  act 

JX.  All  monies  arising  horn  any  wages  and  effects  of  deceased 
seamen  or  apprentices  to  the  sea  service  which  were  received  before 
the  first  day  of  January,  one  thousand  ei^ht  hundred  and  fifty-two, 
shall  be  applied  in  the  same  manner  as  if  the  same  had  been  reeved 
imder  the  provisions  of  "  The  Merchant  Shipping  Act,  1854.'* 

X.  The  receiver-general  of  droits  of  Admiralty  shall,  cls  to  all 
things  to  be  done  by  him  in  virtue  of  his  ofiice,  conform  to  all  lawful 
directions  given  for  that  piupose  by  the  Board  of  Trade ;  and  on  a 
vacancy  occurring  In  his  office  no  successor  shall  be  appointed,  but 
thereupon  all  powers  and  privileges  vested  in  such  receiver-general 
shall  be  transferred  to  the  Board  of  Trade ;  and  this  section  shall 
come  into  operation  immediately  after  the  passing  of  this  act 

XL  Receivers  appointed  by  the  said  receiver-general  under   the 
act  of  the  tenth  year  of  the  reign  of  her  present  Majesty,  chajrter 
ninetv-nine,  shall  hold  their  offices  only  during  the  pleasure  of  the 
Board  of  Trade ;  and  the  Serjeants  of  the  Admiralty  of  the  C^qne 
Ports,  their  deputies  or  other  officers,  authorized  to  iJerform  the  duties 
and  to  exercise  the  powers  within  the  iurisdiction  of^the  Cinque  Ports 
elsewhere  performed  and  exercised  by  such  receivers  as  aforesaid, 
shall  perform  and  exercise  the  same  only  during  the  pleasure  and  sub- 
ject to  the  directions  of  the  Board  of  Trade ;  and  sull  such  receivers, 
Serjeants,  deputies,  and  other  officers  as  aforesaid,  shall  possess  in  the 
several  districts  within  which  they  have  hitherto  exercised  their  duties 
the  same  powers,  rights,  and  privileges,  and  perform  the  same  duties, 
as  are  by  the  said  Merchant  Snipping  Act,  1854,  vested  in  and  com- 
mitted to  the  receivers  therein  mentioned,  save  only  that  they  shall 
not  be  entitled  to  take  the  command  in  cases  of  ships  or  boats  stranded 
or  in  distress,  unless  authorized  so  to  do  by  the  Board  of  Trade. 

XII.  There  shall  be  payable  to  such  receivers,  Serjeants,  deputies, 
and  other  officers  as  aforesaid,  such  fees  and  other  remuneration  as  are 
by  the  said  Merchant  Shipping  Act,  1854,  made  payable  to  receivers 
appointed  thereunder,  and  payment  thereof  shall  be  made  by  the  same 
persons  and  in  the  same  manner,  and  shall  be  capable  of  being  enforced 


Provision  as  to 
wa^cs.  fee,  re- 
reived  before  1852, 
13  Qiid  1  J  Vict, 
c.  102,  8.  31. 


Receiver-general 
to  eonform  to 
directiuiis  of 
Board  of  Trade. 


Power!  of  Board 
of  Trade  ns  to 
appointment  of 
receivers. 


Pajrment  of 
receivers. 
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by  the  same  means,  as  payment  of  the  fees  or  other  remuneration 
payable  to  the  receivers  appointed  under  **  The  Merchant  Shipping 
Act,  1854,"  are  payable  or  capable  of  being  enforced,  m  as  nearthereto 
as  circumstances  permit ;  and,  save  as  aforesaid,  and  saving  also  any 
expenses  actually  and  properly  incurred,  no  such  receiver,  serjeant, 
deputy,  or  other  officer  as  aforesaid  shall  be  entitled  to  demand  or 
receive  from  any  person  any  fees  or  other  sums  in  respect  of  any 
services  performed  by  him  as  receiver ;  and  this  section  shall  come 
into  operation  immediately  after  the  passing  of  this  act 

XIII.  All  fees  or  other   remuneration    received   by   any    such  Application  of 
receiver,  serjeant,  deputy,  or  other  officer  as  aforesaid  may  be  applied  ^^®^ 

by  him  to  his  own  use. 

XIV.  The  provisions  contained  in  the  ninth  part  of  "  The  Merchant  Ninth  put  of 
Shipping  Act,"  1854,  shall  come  into  operation  at  the  same  time  as  if  M*'^^Al!!I?*iutT'» 
the^S  were  herein  repeated,  and  were  hereby  expressed  to  be  fe^'^^cr 
intended  to  oome  into  operation  immediately  after  the  passing  of  this  tion  immediately. 
act;  and  the  following  acts,  that  is  to  say,  the  act  of  tlie  seventh 

year  of  King  George  the  Second,  chapter  fifteen,  the  act  of  the  twenty- 
sixth  year  of  King  George  the  Third,  chapter  eighty-six,  and  the  act  of 
the  fifty-third  year  of  King  George  the  Third,  chapter  one  hundred  and 
fifty-nine,  shall  be  considered  as  repealed  immediately  after  the  pass- 
ing of  this  act 

XV.  All  criminal  proceedings  imder  "The  Seamen's  Fund  Wind-  Mode  of  pro- 
ing-up  Act  1851,"  "  The  Pilotage  Law  Amendment  Act  1853,"  "  The  J^  "»«""»«»»» 
Merchant  Shipping  Law  Amendment  Act  1853,"  or  this  act  shall  be 

carried  on  in  the  same  manner  as  similar  proceedings  under  "  The 
Merchant  Shipping  Act,  1854 ;"  tod  all  rules  of  law,  practice,  and 
evidence  whica  are  applicable  to  such  last-mentioned  proceedings 
shall  be  applicable  to  criminal  proceedings  under  this  act. 

XVI.  If  a  native  of  any  country  in  Asia,  Africa,  or  of  any  of  the  Penalty  on 
islands  in  the  South  Sea  or  the  Pacific  Ocean,  or  of  any  other  country  {^-[."cfrtHir 
not  having  any  consul  in  the  United  Kingdom,  is  brought  to  the  teamen  in  dis- 
united Kingdom  in  any  ship,  British  or  foreign,  as  a  seaman,  and  is  ^r»« »» t'"* 
left  in  the  United  Kingdom,  and  within  six  months  of  his  being  so  *^°  ^' 

left  becomes  chargeable  upon  the  poor-rate,  or  commits  any  act  by 
reason  of  the  committal  whereof  he  is  liable  to  be  convicted  as  an  idle 
and  disorderly  person,  or  any  other  act  of  vagrancy,  the  master  or 
owner  of  the  said  ship,  or  in  case  of  a  foreign  ship  the  person  who  is 
consignee  of  the  ship  at  the  time  of  the  seaman  being  so  left  as  afore- 
said, shall  incur  a  penalty  not  exceeding  thirty  pounds,  tmless  he  can 
show  that  the  person  so  left  as  aforesaid  quitted  the  ship  without  the 
consent  of  the  master,  or  that  duo  means  nave  been  afibrded  by  such 
master,  owner,  or  consignee,  or  one  of  them,  to  such  person,  of  return- 
ing to  his  native  country,  or  to  the  country  in  which  he  was  shipped ; 
and  die  Court  inflicting  such  penalty  may  order  the  whole  or  any  part 
of  such  penalty  to  be  apptiea  towards  the  relief  or  sending  home  of 
such  person. 
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SCHEDULE  to  which  this  Act  refers. 


Acts  and  Parts  of  Acts  to  bk  Repealed. 


Reference  to  Act. 


8  Eliz.  cap.  13. 

12   Anne,   stat  2. 
cap.  IP. 


4  Geo.  1.  cap.  12. 


7  Geo.  2.  cap.  15. 


20  Geo.  2.  cap.  38. 


26  Geo.  2.  cap,  19. 


26  Geo.  8,  cap.  86. 


Title  of  Act 


An  Act  touching  sea  marks  and 
maiiuei*s. 

An  Act  for  the  preserving  all  such 
ships  and  goods  thereof  which  shall 
happen  to  be  forced  on  shore  or 
stranded  on  the  coasts  of  this  king- 
dom or  on  any  other  of  her  Ma- 
jesty's dominions. 

An  Act  for  enforcing  and  making 
perpetual  an  act  of  the  twelfth 
year  of  her  late  Majesty,  intituled 
**  An  Act  for  the  preserving  all 
"  such  Ships  and  Goods  thereof 
**  which  shall  happen  to  be  forced 
**  on  shore  or  stranded  upon  the 
**  coasts  of  this  kiogdom,  or 
"  any  other  of  her  Majesty's 
"  dominions ;"  and  for  indicting 
the  punishment  of  death  on  such 
as  shall  wUfully  bum  or  destroy 
ships. 

An  Act  to  settle  how  far  owners  of 
ships  shall  be  answerable  for  the 
acts  of  the  masters  or  mariners. 

An  Aet  for  the  relief  and  support  of 
maimed  and  disabled  seamen,  and 
the  widows  and  children  of  such  as 
shall  be  killed,  slain,  or  drowned 
in  the  merchant  service. 

An  Act  for  enforcing  the  laws  against 
persons  who  shall  steal  or  detain 
shipwrecked  goods,  and  for  the 
relief  of  persons  suffering  losses 
thereby. 

An  Act  to  explain  and  amend  an  act 
made  in  the  seventh  year  of  his 
late  Miyesty's  reign,  intituled '*  An 
"  Act  to  settle  how  far  Owners  of 
"  Ships  shall  be  answerable  for 
**  the  acts  of  the  Masters  or 
**  Marinei-s;*'  and  for  giving  a  fui* 
ther  relief  to  the  owners  of  ships. 


Extent  of  Reped. 


The  whole   act,  excfpt 
sectiou  5. 

So  much   as  is  not  al- 
reH<ly  ivi»ealed. 


So  much  as  is  not  «1- 
i*eady  ivpeaJcti. 


The  whole  act. 


So  much  as  is  not  al- 
ready iTj^ealed. 


So  much  as  is  not  al- 
ready i*epealed 


The  whole  act. 
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Reference  to  Act. 


20  Geo.  8.  cap.  101. 


28  Geo.  3.  cap.  25. 


TiUeof  Act. 


2'.)  Geo.  3.  cap.  52. 


8rt  Geo.  3.  cap.  57, 
(local  aud  per- 
soual.) 


40  Geo.  3.  cap.  100. 


40  Geo.  3.  cap.  132. 


40  Geo.  3.  cap.  130. 


50  Geo.  3,  cap.  95. 


An  Act  for  erecting  certain  ]igh^ 
houses  in  tlie  northern  parts  of 
Gi'oat  Britain. 

An  Act  to  render  more  efiectual  an 
Act  passed  in  the  twenty-sixth 
year  of  his  present  Miyesty's 
i-eign,  intituled  '*  An  Act  for  erect- 
"  ing  certain  Lighthouses  in  the 
"  Northern  Parts  of  Great  Britain." 

An  Act  to  give  further  powers  to  the 
commissioners  for  erecting  certain 
lighthouses  in  the  northern  parts 
of  Great  Britain. 

An  Act  for  incorporating  the  com- 
missioners appointed  for  erecting 
certain  lighthouses  in  the  nortliem 
paits  of  Great  Britain. 

An  Act  to  provide  for  the  hetter 
execution  of  the  several  acts  re- 
lating to  the  revenues,  matters  and 
things  under  the  management  of 
the  Commissioners  of  Customs 
and  Port  Duties,  and  of  the  Com- 
missioners of  Inland  Excise  and 
Taxes  in  Ireland. 

An  Act  for  erecting  a  lightliouse  on 
the  Bell  or  Cape  Rock  on  the 
eastern  coast  of  Scotland,  and  for 
enabling  the  Commissioners  of  the 
Treasury  to  advance  a  certain  sum 
of  money  out  of  the  Consolidated 
Fund  ot  Great  Britain  towards 
that  purpose. 

An  Act  for  prcventiug  the  various 
frauds  and  depi*edations  commit- 
ted on  merchants,  sltip-ownere, 
and  underwriters,  by  boatmen  and 
otliers,  witliin  the  jm*isdiction  of 
the  Cinque  Ports,  and  also  for 
remedying  certain  defects  relative 
to  the  adjustment  of  salvage  under 
a  statute  made  in  the  twelfth  jear 
of  the  reign  of  her  late  Majesty 
Queen  Anne. 

An  Act  to  enable  the  corporation  for 
preserving  and  improving  the  port 
of  Dublin  to  erect,  repair,  and 
maintain  lighthouses  round  the 
coast  of  Ireland,  and  to  raise  a 
fund  for  defi-aying  the  charge 
thereof. 


Extent  of  Repeal. 


The  whole  act 


The  whole  act. 


The  whole  act. 


The  whole  act. 


Sections  75  and  70. 


The  whole  act. 


The  whole  act. 


The  whole  act. 
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Appmdix, 


SitftoCMI  to  #>Bti 


51  Geo.  8.  cap.  66. 


62  Geo.  3.  cap,  115. 


53  Geo.  3.  cap.  159. 


54  Geo.  3.  cap.  136 
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65  Geo.  3.  cap.  67, 
(local    ana    per- 
Honul.) 


61)  Goo.  3.  cap.  12. 


1  &  2  Geo.  4.  cap 
76. 


4  Geo.  4.  cap.  88. 


An  Act  to  amend  and  render  more 
effectual  several  acts  for  promot- 
ing the  trade  of  Dublin,  bjrendei^ 
ing  its  port  and  harbour  more 
commodious,  and  for  erecting,  re- 
pairing and  maintaining  Sght- 
houses  round  the  ooast  of  Ireland, 
and  to  raise  a  fund  for  defying 
the  charge  Uiereof. 

An  Act  to  make  more  effectual  pro- 
vision for  enabling  the  corporation 
for  preserving  and  improving  the 
port  of  Dublin  to  erect,  repair,  and 
maintain  lighthouses  and  lights 
round  the  coasts  of  Ireland,  and  to 
raise  a  fund  for  defraying  the 
charge  thereof 

An  Act  to  limit  the  responsibility  of 
shipowners  in  certain  cases. 

An  Act  for  enabling  the  Commis- 
sioners of  the  Northern  lighthouses 
to  purchase  the  island  and  light  of 
May,  at  the  entrance  of  the  Frith 
of  Forth,  for  enabling  the  Ck>m- 
missioners  of  the  Treasury  to 
advance  a  certain  sum  of  money 
towards  that  purpose,  and  for 
amending  several  acts  in  regard 
to  the  Northern  lighthouses. 

An  Act  for  enabling  the  Commis- 
sioners of  the  Northern  lighthouses 
to  erect  lighthouses  on  the  Isles  of 
Man  and  Calf  of  Man. 

An  Act  to  amend  the  laws  for  the 
relief  of  the  poor. 

An  Act  to  continue  and  amend 
certain  acts  for  preventing  the 
various  frauds  and  depredations 
committed  on  merchants,  ship- 
owners, and  imderwriter8,byboatr 
men  and  others,  within  the  juris- 
diction of  the  Cinque  Port^  and 
also  for  remedying  certain  defects 
relative  to  the  a^ustment  of  sal- 
vage under  a  statute  made  in  the 
twelfth  year  of  the  reign  of  her 
late  Majesty  Queen  Anne. 


An  Act  for  regulating  vessels  carry- 
ing  passengers    between    Great 
Britain  and  Ireland.  ■ 


EbEtntofBcfoL 


The  whole  act  so  £d 
as  relates  to  liglu- 
houses  and  light  dues. 


The  "whole  act 


The  whole  act. 


The  whole  act. 


The  whole  act. 


Section  32. 


The  whole  act,  except 
sections  1 ,  2,  3,  4,  ^» 
15,  16,  and  18. 


The)  whole  act 
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BeftnaeetoAet 


6  Geo.  4.  0.  125. 


9  Geo.  4.  cap.  80. 


11  Geo.  4.  cap.  20. 


4  &  5  "Wm.  4.  cap. 
52. 


5  &  6  Wm.  4.  cap. 
19. 


6  &  7  Wm.  4.  cap. 
79. 


1  &  2  Vict.  cap.  66. 


3  &  4  Vict.  cap.  68. 


Title  of  Act 


The  whole  act 


The  whole  act 


Section  82. 


An  Act  for  the  amendment  of  the 
law  respecting  pilots  and  pilotage, 
and  also  for  the  hetter  preser- 
vation of  floating  lights,  Duoys, 
and  beacons. 

An  Act  to  amend  an  act  for  the 
amendment  of  the  law  respecting 
pilots  and  pilotage,  and  also  for 
the  better  preservation  of  floating 
lights,  buoys,  and  beacons. 

An  Act  to  amend  and  consolidate 
the  laws  relating  to  the  pay  of  the 
royal  navy. 

An  Act  to  amend  an  act  of  the 
twentieth  year  of  his  Majesty  King 
George  the  Second,  for  the  relief 
and  support  of  sick,  maimed,  and 
disabled  seamen,  and  the  widows 
and  ohildren  of  such  as  shall  be 
killed,  slain,  or  drowned  in  the 
merchant  service,  and  for  other 
purposes. 


An  Act  to  amend  and  consolidate    go  much  as  is  not  al- 


Extent  of  X<(iftL 


So  much  as  is  not  al- 
ready repealed 


the  laws  relating  to  the  merchant 
seamen  of  the  United  Kingdom, 
and  for  forming  and  maintaining 
a  register  of  all  the  men  engaged 
in  that  service. 

An  Act  for  vesting  lighthouses,  lights, 
and  sea  marks  on  the  coasts  of 
England  in  the  corporation  of 
Trinity  House  of  Deptford  Strond; 
and  for  making  provisions  respect- 
ing lightliouses,  lights,  buoys  and 
beacons,  and  sea  marks,  and  the 
tolls  and  duties  payable  in  respect 
thereof. 

An  Act  for  maintaining  a  lighthouse 
at  Gibraltar,  and  respecting  light- 
houses not  within  the  United 
Kingdom. 

An  Act  to  enable  her  Majesty  in 
council  to  authorize  ships  and 
vessels  belonging  to  countries 
having  treaties  of  reciprocitj^  with 
the  United  Kingdom  to  be  piloted, 
in  certain  cases,  without  having  a 
licensed  pilot  on  board ;  and  also 
to  regulate  the  mode  in  which  pilot 
boats  shall  be  painted  and  diB- 
tinguished. 


ready  repealed. 


The  whole  act 


The  whole  act 


The  whole  act. 
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Appendix. 


BcfeftBoe  to  Act. 


7  &  8  Vict  cap.  112. 


8  i  9  Vict  cap.  86. 


8  Jc  9  Vict.  cap.  87. 


8  &  9  Vict  cap.  89. 


8&9  Vict  cap.  116. 
9  Jb  10  Vict  ciqp.  99. 


12  &  13  Vict   cap. 
29. 


12  &  13  Vict  cap. 

88. 

13  &  14  Vict.  cap. 
93. 
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13  &  14  Vict   cap. 

14  &  l.'i  Vict   cap. 
3ri. 


14  &  15  Vict.    cap. 
79. 


14  &  15   Vict  cap. 
96. 

14  &  15  Vict.   cap. 
102. 


An  Act  to  amend  and  consolidate  the 
laws  relating  to  merchant  seamen ; 
and  for  keeping  a  register  of  sea- 
men. 

An  Act  for  the  general  regulation  of 
the  customs. 

An  Act  for  the  prerention  of  smug- 
gling. 

An  Act  for  the  registry  of  British 
vessels. 

An  Act  for  the  protection  of  seamen 
entering  on  hoard  merchant  ships. 

An  Act  for  consolidating  and  amend- 
ing the  laws  relating  to  wreck  and 
salvage. 

An  Act  to  amend  the  laws  in  force 
for  the  encouragement  of  British 
stiipping  and  navigation. 

An  Act  to  amend  the  laws  relating  to 
pilotage. 

An  Act  for  improving  the  condition 
of  masters,  mates,  and  seamen,  and 
maintaining  discipline  in  the  mer- 
chant 6er\ice. 

An  Act  to  amend  the  laws  relating  to 
the  customs. 

An  Act  to  extend  the  benefit  of  cer- 
tain provisions  of  tbe  general  Mer^ 
chant  Seamen*s  Act  relating  to 
apprentices  bound  to  tbe  sea  ser- 
vice, to  apprentices  bouud  to  tbe 
sea  service  oj  boards  of  guardians 
of  tbe  poor  m  Ireland,  and  to  en- 
able such  guardians  to  place  out 
boys  in  the  naval  service. 

An  Act  to  consolidate  and  amend  the 
laws  relating  to  tbe  regulation  of 
steam  navigation,  and  to  the  boats 
and  lights  to  be  carried  by  sea- 
going vessels. 

An  Act  to  amend  tbe  Mercantile 
Marine  Act,  1850. 

An  Act  to  amend  the  acts  relating  to 
the  Merchant  Seamen's  Fund,  and 
'to  provide  for  winding  up  the  said 
fund,  and  for  the  better  manage- 
ment thereof  in  tbe  meantime. 


IxtaftoriqietL 


The  whi^  act 


Sections  45, 51,  53,  and 
140. 

Section  10. 


The  whole  act. 


The  whole  act. 


The  whole  act. 


The  whole  act 


The  whole  act. 


The  whole  act 


Section  14. 

The  whole  act.  except 
section  10. 


Tbe  whole  act. 


The  whole  act. 

Sections  20,30,31,32. 
83,  34,  35,  36,  37.  Sf*, 
and  61. 
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Reference  to  Act. 


16  &  17  Vict.  cap. 
129. 


16  &  17  Vict.  cap. 
131. 


HUeofAct 


An  Act  farther  to  amend  the  law  re- 
lating to  pilotage. 


Extent  of  BepeoL 


An  Act  to  amend  various  laws  re- 
lating to  merchant  shipping. 


17  &  18  Vict.  cap.  5.  j  An  Act  to  admit  foreign  ships  to  the 

coasting  trade. 


The  whole  act,  except 
sections  3, 4,  5, 8, 10, 
11,  12,  18,  and  so 
much  of  section  9  as 
relates  to  the  recovery 
of  pilotage  rates  by 
Cinque  rorts  pilots, 
licensed  before  the 
act  came  into  opera- 
tion. 

The  whole  act,  except 
sections  12,  13,  24, 
28,  and  29. 

Section  4. 
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No.  III. 

"THE  MERCHANT  SHIPPING  ACT  AMENDMENT 

ACT." 

18  &  19  Vict.  c.  91. 

An  Act  to  facilitate  the  Erection  and  Maintenance  of  Colonial  Ligk- 
housee,  and  otherwise  to  amend  the  Merchant  Shipping  Act,  1B54. 

\lUh  Atigust,  1855] 

Whebbas  it  is  expedient  to  make  proyision  for  facOitating  the  election 
and  maintenance  of  lighthouses  in  the  British  possessions  abroftd, 
and  otherwise  to  amend  the  Merchant  Shipping  Act,  1854:  Be  it 
therefore  enacted  hy  the  Queen's  most  excellent  Majesty,  hy  isd 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  hy  the  authority 
of  the  same,  as  follows : 
Short  title  of  tet.  I.  This  act  may  be  cited  as  **  The  Merchant  Shipping  Act  Amend- 
ment Act,  1855,"  and  shall  be  taken  to  be  part  of  the  Merchant 
Shipping  Act,  1854,  and  shall  be  construed  accordingly. 
ColomailAffhi'       jj^  jn  any  cage  in  which  any  lighthouse,  buoy,  or  bedcon  has  been 

f*        or  is  hereafter  erected  or  placed  on  or  near  the  coasts  of  any  Britiaii 

Her  M^esty  may  possession,  by  or  with  the  consent  of  the  legialadyc  authority  of  sneh 
fix  dues  Srroio^  possession,  her  Majesty  may,  by  order  in  council,  fix  such  dues  in 
niol  ligiithouses.    respect  thereof,  to  be  paid  by  the  owner  or  master  of  every  ship  which 
passes  the  same  or  derives  benefit  therefrom,  as  her  Majesty  maj 
deem  reasonable,  and  may  in  like  manner  from  time  to  time  increase, 
diminish,  or  repeal  such  dues,  and  from  the  time  specified  in  so^ 
order  for  the  commencement  of  the  dues  thereby  fixed,  increased,  or 
diminished,  the  same  shall   be  leviable  throughout  her   Majesty's 
dominions  in  manner  herein-after  mentioned. 
No  rach  dues  to        HI.  No  such  dues  as  aforesaid  shall  be  levied  in  any  colony  unless 
colony  withoSitthe  ^^^  "^^  ^^®  legislative  authority  in  such  colony  has,   either  bj 
consent  of  the      address  to  the  Crown,  or  by  an  act  or  ordinance  duly  passed,  signified 
cobnwi  legiBla-     j^g  opinion  that  the  same  ou^ht  to  be  levied  in  such  colony. 
Mode  of  collecting     Iv*  The  said  dues  shall  in  the  United  Kingdom  be- collected  by 
the  said  duefc       the  same  persons  by  whom,  and  hy  the.  same  means,  in  the  same 
manner,  and  subject  to  the  same  conditions,  so  far  as  circumstances 
permit,  by,  in,  and  subject  to  which  the  light  dues  leviable  luider  th« 
Merchant  Shipping  Act,  1854,  are  collected,  and  shall  in  each  Briti^ 
possession  abroad  be  collected  by  such  persons  as  the  governor  of 
such  possession  abroad  may  appoint  for  the  purpose,  and  shall  I* 
collected  by  the  same  means,  in  the  same  manner,  and  subject  to  the 
same  conditions,  so  far  as  circumstances  permit,  by,  in,  and  subject 
to  which  the  light  dues  leviable  under  the  Merchant  Shipping  Act, 
1854,  are  paid  and  collected,  or  by  such  other  means,  in  such  other 
manner,  and  subject  to  such  other  conditions  as  the  legidative  autho- 
rity in  such  possession  may  direct. 
Duet  to  bo  paid        V.  All  dues  levied  under  this  act  shall  be  paid  over  to  her  Majesty's 
MScfty's'pay.      paymaster-general  at  such  times  and  in  such  manner  as  the  Boid 
nwwtcr-geneno.     of  Trade  may  direct,  and  shall  be  applied,  paid,  and  dealt  with  by 
him,  for  the  purposes  herein-after  mentioned,  in  such  manner  as  such 
board  may  direct 
PuesiobeappUcd     VI.  The  dues  levied  under  the  authority  of  this  act  in  respect  d 
^MCTfcc.     Py  such  lighthouse,  buoy,  or  beacon  as  aforesaid  shall,  after  deduct- 
for  which  they  are  ing  any  expenses  incurred  in  collecting  the  same,  be  applied  for  tlw 
levied.  piupose  of  paying  the  expenses  incuired  in  erecting  and  maintaining 

such  lighthouse,  buoy,  or  beacon,  and  for  no  other  purpose  whatever. 
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VII.  For  the  purpose  of  constructing  or  repairing  any  such  light- ^^^'^  *®  ^'«™^ 
bouse,  buoy,  or  beacon  as  aforesaid,  the  Board  of  Trade  may  raise,  TS"  '**^^ 
upon  the  security  of  the  dues  to  be  levied  in  respect  thereof,  such 

sums  of  money  as  they  may  deem  fit ;  and  the  commissioners  of  her 
Majesty^s  treasury,  out  of  any  monies  which  may  be  provided  by 
parliament,  the  public  works  lotin  commissioners,  or  any  other  pei-son 
or  body  of  persons,  may  advance  the  same  accordingly,  such  advances 
io  be  made  in  the  same  manner,  with  the  same  powers,  and  subject 
to  the  same  provisions,  so  far  as  circumstances  permit,  in,  witl),  and 
subject  to  which,  imder  the  Mercliant  Shipping  Act,  1854,  advances 
may  be  made  upon  the  security  of  the  mercantue  marine  fund  for  the 
construction  and  repair  of  lighthouses  in  the  United  Kingdom. 

VIII.  Accounts  shall  be  kept  of  all  sums  expended  in  the  construe-  Accounti  for  each 
tion,  repair,  or  maintenance  of  every  lighthouse,  buoy,  or  beacon  in  bf  kS^d  kid** 
the  British  possessions  abroad  for  which  dues  are  levied  under  the  before  tmrUament, 
authority  of  this  act,  and  of  the  dues  received  in  respect  thereof,  in  and  to  be  audited, 
such  manner  as  the  Board  of  Trade  may  direct,  and  shall  be  laid 

before  parliament  annually ;  and  the  saia  accounts  shall  be  audited 
in  such  manner  as  her  Majesty  may  by  order  in  council  direct. 

IX.  Any  person  who,  in  any  declaration  made  in  the  j)re8ence  ot  ^B^^Vf  9f  ships, 

folse 
declaratioiu  under 
LI.  of  Mer- 

in  making  or  procures  to  be  made,"  any  false  statement  concerning  Act!"  ^^^^ 
the  title  to  or  the  ownership  of  or  the  mterests  existing  in  any  ship, 
or  any  share  or  shares  in  any  ship,  or  who  utters,  produces,  or 
makes  use  of  any  declaration  or  document  containing  any  such  false 
statement,  knowing  the  same  to  be  false,  shall  be  guilty  of  a  mis- 
demeanor. 

X.  Shares  in  sliips  registered  under  the  said  Merchant  Shipping  siiares  in  shipping 
Act,  1854,  shaU  be  deemed  to  be  included  in  the  word  "  stock,*'  as  ^^^^^^^"^ 
defined  by  the  Trustee  Act,  1850,  and  the  provisions  of  such  lastr 
mentioned  act  shall  be  applicable  to  such  shares  accordingly. 

XI.  In  any  case  in  which  any  bill  of  sale,  mortgage,  or  other  Form*  of  inttm- 
instrument  for  the  disposal  or  transfer  of  any  ship  or  any  share  or  "^*'"^■• 
shares  therein  or  of  any  interest  therein  is  made  in  any  form  or  con- 
tains any  particulars  other  than  the  form  and  particulars  proscribed 

and  approved  for  the  purpose  by  or  in  pursuance  of  the  Merchant 
Shipping  Act,  1854,  no  registrar  shall  be  required  to  record  the  same 
without  the*  express  direction  of  the  commissioners  of  her  Majesty's 
customs. 

XII.  Upon  the  transfer  of  the  registry  of  a  ship  from  one  port  to  Delivery  of  certifi- 
another,  the  certificate  of  registry  required  by  the  ninetieth  section  of  SregSSy!""''^ 
the  Merchant  Shipping  Act,  1854,  to  be  delivered  up  for  that  purpose, 

may  be  delivered  up  to  the  registrar  of  either  of  such  ports. 

XIII.  The  commissioners  of  customs  may,  with  the  consent  of  the  ^empiion  of  cer- 
Board  of  Trade,  exempt  any  jjleasure  yacht  from  the  provision  con-  {Jjving  nam?™ 
tained  in  the  thirty-fourth  section  of  the  Merchant  Shipping  Act,  1854,  painted  on  stem, 
which  requires  the  name  of  every  ship  and  the  port  to  which  she 

belongs  to  be  painted  on  her  stern. 

XIV.  The  owner  of  any  ship  which  is  measured  imder  Bule  II.,  Ships  meaittrcd 
contained  in  the  twenty-second  section  of  the  Merchant  Shipping S,^ybo mcamed 
Act,  1854,  may  at  any  subsequent  period  apply  to  the  commissioners  nnder  Rule  I. 
of  customs  to  have  the  said  ship  remeasured  under  Kule  I.,  contained 

in  the  twenty-first  section  of  the  same  act;  and  the  said  commissioners 
may  thereupon,  and  upon  payment  of  such  fee  not  exceeding  seven 
shillings  and  sixpence  for  each  transverse  section  as  they  may  autho- 
rize, direct  the  said  ship  to  be  remeasured  accordingly,  and  the  number 
denotinfir  the  register  tonnage  shall  be  altered  accordingly. 

XV.  The  copy  or  transcript  of  the  rej^ster  of  any  British  ship  £SS^'2|j|i^ 
which  is  kept  by  the  chief  registrar  of  shipping  at  the  Custom-house 

in  London,  or  by  the  registrar  general  of  seamen,  under  the  direction 
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of  hor  Majesty^s  commissioners  of  customs  or  of  the  Board  of  Tnde, 
shall  have  the  same  effect  to  all  intents  and  purposes  as  the  oiigiBal 
register  of  wliich  the  same  is  a  copy  or  transcript. 
Majicn  and  Ssa-      XVI.  The  Board  of  Ti-ade  may  issue  instructions  concerning  the 
!!li         relief  to  be  administered  to  distressed  seamen  and  apprentices,  in 
Extension  of  pro-  pursuance  of  Uie  two  hundred  and  eleventh  and  two  hundred  a^d 
tufreii?? omSIu?  twelfth  sections  of  the  Merchant  Shipping  Act,  1854,  and  may  by 
tute  seamen.        such  instructions  determine  in  what  cases  and  tmder  what  circuio- 
stances  and  conditions  such  relief  is  to  be  administered;    and  all 
powers  of  recovering  expenses  incurred  witli  resj^ect   to  difOTeesed 
seamen  and  apprentices,  which  by  the  two  hundred  and  thirteenth 
section  of  the  said  act  are  given  to  the  Board  of  Trade,  shall  exteshl 
to  all  expenses  incurred  by  any  foreign  government  for  the  purposes 
aforesaid,  and  repaid  to  such  government  by  her  Majesty's  govern- 
ment, and  shall  likewise  extend  to  any  expenses  incurred   oy  the 
conveying  home  such  seamen  or  apprentices  in  foreign  as  well  as 
BritisQ  ships ;  and  all  provisions  concerning  the  relief  of  distressed 
seamen  and  apprentices,  being  subjects  of  her  Majesty,  which  are 
contained  in  tne  said  sections  of  the  said  act,  and  in  this  secdcxi. 
shall  extend  to  such  seamen  and  apprentices,  not  being  subjects  of 
her  Majesty,  as  are  reduced  to  distress  in  foreign  parts  by  reason  of 
their  having  been  shipwrecked,  discharged,  or  left  behind  &om  any 
British  ship;  subject  nevertheless  to  such  modifications  and  direc- 
tions concerning  the  cases  in  which  relief  is  to  be  given  to  such 
foreigners,  and  the  country  to  which  they  are  to  be  sent,  as  the 
Board  of  Trade  may,  xmder  the  circumstances,  think  fit  to  make  and 
issue. 
S^^tSS'        ^^I^-  T^®  enactment  of  the  Merchant  Shipping  Act,  1854,  relating 
banks  extended  to  to  savings  banks  shall  apply  to  all  seamen,  and  to  their  wives  and 
seamen  in  the       families,  whether  such  seamen  belong  to  the  royal  navy  or  to  the 
"*^^*  merchant  service,  or  to  any  other  sea  service. 

ofnavoroo^?r"      XVI II.  Any  naval  court  summoned,  under  the  provisions  of  the 
Merchant  Shipping  Act,  1854,  to  hear  any  complaint  touching  the 
conduct  of  the  master  or  any  of  the  crew  of  any  ship,  shaU,  in 
addition  to  the  powers  given  to  it  by  the  said  act,  have  power  to  try 
the  said  master  or  any  of  the  said  crew  for  any  ofiences  against  the 
Merchant  Shipping  Act,  1854,  in  respect  of  which  two  justices  would, 
if  the  case  were  tried  in  the  United  Kingdom,  have  power  to  convict 
summarily,  and  by  order  duly  made  to  inflict  the  same  punishments 
for  such  ofiences  which  two  justices  might  in  the  case  afor^aid  inflict 
upon  summary  conviction ;  provided,  that  in  cases  where  an  oflTender 
is  sentenced  to  imprisonment  the  sentence  shall  be  confiinned  in 
writing  by  the  senior  naval  or  consular  officer  present  at  the  place 
where  the  court  is  held,  and  the  place  of  imprisonment,  whether  on 
land  or  on  board  ship,  shall  be  approved  by  him  as  a  proper  place  for 
the  purpose,  and  copies  of  all  sentences  made  bv  any  navsl  conit 
summoned  to  hear  any  such  complaint  as  aforesaid  shall  be  sent  to 
the  commander-in-chief  or  senior  naval  officer  of  the  station. 
^reeh,CMMittei,     XIX.  Whenever  any  aiticles  belonging  to  or  forming  part  of  any 
***  -_!^'*     foreign  ship  which  has  been  wrecked  on  or  near  the  coasts  of  the 
In  case  of  wreck    United  Kingdom,  or  belonging  to  or  forming  part  of  the  cargo  thereof, 

wn^-leacSTto  *^  ^*^^^  ^^  ^^  ^^^  ^^^^  coasts,  or  are  brought  into  any  port  in  the 
be  deemed  agent  United  Kingdom,  the  consul-general  of  the  country  to  which  such 
of  ovncr.  gjjip^  or,  in  the  case  of  cargo,  to  which  the  owners  of  such  cargo,  may 

have  belonged,  or  any  consular  officer  of  such  country  authorized  in 
that  behalf  by  any  treaty  or  agreement  with  such  coun^,  shall,  in 
the  absence  of  the  owner  of  such  ship  or  articles,  and  of  the  master  or 
other  agent  of  the  owner,  be  deemed  to  be  the  agent  of  the  owner,  so 
far  as  relates  to  die  custody  and  disposal  of  such  articles. 
Bemnneration  ftnr  XX.  In  cases  where  services  are  rendered  by  officers  or  men  of  the 
^woi  by  oout-  coast-guard  service  in  watching  or  protecting  shipwrecked  property, 
then,  unless  it  can  be  shown  that  such  services  have  been  declined 
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by  the  owner  of  such  property  or  his  agent  at  the  tune  they  were 
tendered,  or  that  salvage  nas  been  claimed  and  awarded  for  such 
services,  the  owner  of  the  shipwrecked  property  shall  pay  in  respect 
of  the  said  services  remuneration  according  to  a  scale  to  be  fixed  by 
the  Board  of  lYade,  so,  however,  that  such  scale  shall  not  exceed  any 
scale  by  which  payment  to  officers  and  men  of  the  coast-guard  for 
extra  duties  in  the  ordinary  service  of  the  commissioners  of  customs 
is  for  the  time  being  regulated;  and  such  remuneration  shall  be 
recoverable  hy  the  same  means  and  shall  be  paid  to  the  same  persons 
and  accounted  for  and  applied  in  the  same  manner  as  fees  received 
by  receivers  appointed  under  the  Merchant  Shipping  Act,  1^54. 

XXI.  If  any  person,  being  a  British  subject,  charged  with  having  U^  Procedure. 
committed  any  crime  or  offence  on  board  any  British  ship  on  the  jurisdiction  in 
high  seas  or  in  any  foreign  port  or  harbour,  or  if  any  person,  not  cMeofoffeucet 
being  a  British  subject,  charged  with  having  committed  any  crime  or  ®"  ^^^^  '^P- 
offence  on  board  any  British  ship  on  the  high  seas,  is  found  within 

the  jurisdiction  of  any  court  of  justice  in  her  Majesty's  dominions 
which  would  have  had  cognizance  of  such  crime  or  offence  if  com- 
mitted within  the  limits  of  its  ordinary  jurisdiction,  such  court  shall 
have  jurisdiction  to  hear  and  try  the  case  as  if  such  crime  or  offence 
Iiad  been  committed  within  such  limits :  Provided,  that  nothing  con- 
tained in  this  section  shall  be  construed  to  alter  or  interfere  with  the 
act  of  the  thirteenth  year  of  her  present  Majesty,  chapter  ninety- six. 

XXII.  It  shall  he  the  duty  of  the  East  India  Company  to  take    in«v««f«w#. 
charge  of  and  send  home  or  otherwise  provide  for  all  persons,  being  Bdicf  of  dcBtituto 
lascars  or  other  natives  of  the  territories  under  the  government  of  itwara. 

the  said  company,  who  are  found  destitute  in  the  United  Kingdom ; 
and  if  any  such  person  is  relieved  and  maintained  by  any  guardians, 
overseers  or  other  persons  administering  the  relief  of  the  poor,  such 
overseers,  guardians,  or  other  persons  may,  by  letter  sent  through  the 
post  or  otherwise,  give  notice  thereof  in  writing  to  the  secretary  of  the 
court  of  directors  of  the  East  India  Company,  specifying,  so  far  as  is 
practicable,  the  following  particulars,  viz., — 

1.  The  name  of  the  person  so  relieved  or  maintained : 

2.  The  presidency  or  district  or  part  of  the  tenitories  of  the  East 
India  Company  of  which  he  professes  to  be  a  native : 

3.  The  name  of  the  ship  in  which  he  was  brought  to  the  United 
Kingdom: 

4.  The  port  or  place  abroad  from  which  such  ship  sailed,  and  the 
port  or  place  in  the  United  Kingdom  at  which  such  ship  arrived, 
when  he  was  so  brought  to  the  United  Kingdom,  and  the  time 
of  such  arrival : 

And  the  said  East  India  Company  shall  repay  to  the  said  overseers, 
guardians,  or  other  persons,  out  of  the  revenues  of  the  said  company, 
all  monies  duly  expended  by  them  in  relieving  or  maintaining  such 
destitute  person,  after  the  time  at  which  such  notice  aforesaid  is  sent 
or  otherwise  given. 

XXIII.  It  shall  be  lawful  for  any  master  or  owner  of  a  ship  or  his  SSe^ui'SSim 
agent  to  enter  into  agreements  with  lascars  or  natives  of  the  terri-  in  india,  under 
tories  of  the  East  India  Company,  binding  them  to  proceed  to  any  certain  conditions, 
port  or  ports  in  the  United  Kingdom,  either  as  seamen  or  as  pas-  g^uJ°tL  uStcd 
sengers,  and  there  to  enter  into  a  further  agreement  to  serve  as  Kingdom,  and 
seamen  in  any  ship  which  may  happen  to  be  there,  and  to  be  bound  otue/ sWpTbKic 
to  any  port  in  the  territories  of  the  East  India  Company ;  provided,  to  India  or  eUe- 
that  every  such  original  agreement  shall  be  made  in  such  form,  and  where, 

shall  contain  such  provisions,  and  shall  be  executed  in  such  manner, 
and  under  such  conditions  for  securing  the  return  of  such  lascars  or 
natives  to  their  own  country,  and  for  other  purposes,  as  the  governor- 
general  of  India  in  council,  or  the  governors  of  the  respective  presi- 
dencies in  which  the  original  agreement  is  made,  in  council  may 
direct;  and  if  any  lascar  or  other  person  who  has  bound  himself  by 
any  such  original  agreement  is,  on  arriving  in  the  United  Kingdom, 
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required  to  enter  into  a  further  agreement  to  serve  as  a  seaman  it 
any  ship  bound  to  any  port  in  the  territories  of  the  £ast  India  Coob 
pany,  and  if  it  is  certified  by  some  officer  appointed  for  that  puipote 
by  the  East  India  Company  that  such  further  agreement  is  a  prope? 
agreement  in  all  respects  for  such  lascar  or  other  person  to  enUf 
into,  and  is  in  accordance  with  the  original  agreement,  and  that  tbv 
ship  to  which  such  further  agreement  relat^  is  in  all  respects  t 
proper  sliip  for  such  lascar  or  other  person  to  serve  in,  and  that 
there  is  not,  in  the  opinion  of  such  officer,  any  objection  to  the  hSl 
perfonnance  of  the  said  original  agreement,  such  lascar  or  otha 
person  shall  be  deemed  to  be  engaged  under  such  further  agreement 
and  to  serve  as  a  seaman  in  tlie  ship  to  which  it  relates,  and  sha£ 
thereupon  be  deemed  to  be  for  all  pm^oses  one  of  the  crew  of  tJw 
ship ;  and  for  every  lascar  or  other  person  in  respect  of  whom  sodi 
certificate  is  applied  for,  the  person  applying  for  the  same  shall  pay 
to  such  officer  as  aforesaid  such  fee  as  the  East  India  Company  n^j 
appoint,  not  exceeding  ten  shillings. 

XXIV.  Nothing  herein  contained  shall  be  deemed  to  repeal  or 
affect  any  provisions  contained  in  the  twenty-fifth,  twenty-sixth,  twentj- 
seventh,  twenty-eighth,  twenty-ninth,  thirtieth,  thirty-first,  or  thirty- 
fourth  sections  of  the  act  of  the  fourth  year  of  KingGeoi'ge  the  fonrtL 
chapter  eighty,  or  in  the  sixteenth  section  of  the  act  of  the  eighieentb 
year  of  her  present  ^f  ajesty,  chapter  one  himdred  and  twenty. 


r 
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^^  BILLS  OF  LADING  ACT.'' 
18  &  19  Vict,  c.  IIL 

An  Act  to  amend  the  Law  relating  to  Bills  of  Ijoding, 

[\lth  August,  1855.; 

Whereas  by  the  custom  of  merchants  a  bill  of  lading  of  goods  being 
transferable  by  endorsement  the  property  in  the  goods  may  tliereby 
pass  to  the  endorsee,  but  nevertlieless  all  rights  in  respect  of  thi 
contract  contained  in  the  bill  of  lading  continue  in  the  original 
shipper  or  owner,  and  it  is  expedient  that  such  rights  should  pass  with 
the  property :  And  whereas  it  frequently  happens  tliat  tlie  goods  in 
respect  of  which  bills  of  lading  purport  to  oe  signed  have  not  been 
laden  on  board,  and  it  is  proper  that  such  bills  of  lading  in  the  hands 
of  a  hondjide  holder  for  value  should  not  be  questioned  by  the  master 
or  other  person  signing  the  same  on  the  ground  of  the  goods  not 
having  been  laden  as  aforesaid :  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  lljis  present  parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  Every  consignee  of  goods  named  in  a  bill  of  lading,  and  eveiy 
endorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein 
mentioned  shall  pass,  upon  or  by  reason  of  such  consignment  or 
endorsement,  shall  have  transfen-ed  to  and  vested  in  him  ajll  rights  (A 
suit,  and  be  subject  to  the  same  liabilities  in  respect  of  such  goods  as 
if  the  contract  contained  in  the  bill  of  lading  had  been  made  with 
himself. 

II.  Nothing  herein  contained  shall  prejudice  or  afiect  any  right  of 
stoppage  in  transitu^  or  any  right  to  claim  fi-eight  against  the  original 
shipper  or  owner,  or  any  UabiUty  of  the  consignee  or  endorsee  by 
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reason  or  in  eonsequenoe  of  his  being  suoh  consignee  or  endorsee,  or 
of  bis  receipt  of  the  goods  by  reason  or  in  consequence  of  sucb  con- 
signment or  endorsement. 

III.  Every  bill  of  lading  in  the  hands  of  a  consignee  or  endorsee  Bin  of  Udingm 
for  valuable  consideration  representing  ^oods  to  have  been  shipped  •i^ee.^fc^^. 
on  board  a  vessel  shall  be  conclusive  evidence  of  such  shipment  as  ^utive  edaeoc^ 
against  the  master  or  other  person  signing  the  same,  notwithstanding  Mankt^^^ter, 
that  such  goods  or  some  part  thereof  may  not  have  been  so  shipped,  kc. 
unless  such  holder  of  the  bill  of  lading  shall  have  had  actual  notice 
at  the  time  of  receiving  the  same  that  the  goods  had  not  been  in  fact 
laden  on  board :  Provided,  that  the  master  or  other  person  so  signing  ^^i^^- 
may  exonerate  himself  in  respect  of  such  misrepresentation  by  show- 
ing that  it  was  caused  without  any  default  on  hu  part,  and  whoUv  by 
the  fraud  of  the  shipper,  or  of  the  holder,  or  some  person  under  whom 
the  holder  claims. 


No.  V. 

"ADMISSION  OF  FOREIGN  SHIPS  TO  COASTING 

TRADE.'' 
17  Vict,  c  5. 

An  Act  to  admit  Foreign  Ships  to  the  Coasting  Trade. 

[23rd  March,  1854.] 

Whbreis  by  the  one  hundred  and  fifty-second  section  of  the  Customs  Recital  of  16  &  17 

Consolidation  Act,  1853,  it  is  enacted,  that  no  goods  or  passengers  '^ict.  c.  107,  u. 

shall  be  carried  coastwise  from  one  part  of  the  United  Kingdom  to  ^^^  ^  ^^^' 

another,  except  in  firitish  ships :  And  whereas  by  the  one  hundred 

and  ninety-first  section  of  the  same  act  it  is  enacted,  that  no  goods  or 

passengers  shall  be  imported  into  the  United  Kingdom  from  the 

Channel  Islands,  or  exported  from  the  United  Kingdom  to  the  said 

islands,  or  carried  from  one  of  the  said  islands  to  another,  or  from 

one  part  of  any  of  the  said  islands  to  another  part  thereof,  except  in 

British  ships :  And  whereas  it  is  expedient  to  remove  the  restrictions 

contained  in  the  said  recited  enactments:   Be  it  enacted  by  the 

Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 

of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 

parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  The  enactments  hereinbefore  recited,  that  is  to  say,  the  one  R«peaiofthere. 
hundred  and  fifty-second  and  the  one  hundred  and  ninety-first  sec-  died  enactments, 
tions  of  the  said  Customs  Consolidation  Act,  1853,  shall  be  repealed 

from  the  passing  of  this  act :  Provided,  that  it  shall  be  lawful  for  her  The  Queen 
Majesty  to  exercise,  in  respect  of  foreign  ships  employed  in  the  enabled  to  exer- 
coasting  trade  as  aforesaid,  and  of  goods  carried  cowtwise  in  such  SJJ^^*i^%  & 
ships,  such  or  the  like  powers  as  are  confen-ed  on  her  Majesty  by  the  17  Vict.  c.  107,  «■. 
three  hundred  and  twenty-fourth,  three  hundred  and  twenty-fifth,  and  ^24, 336,  fc  826. 
three  hundred  and  twenty-sixth  sections  of  the  said  Customs  Consoli- 
dation Act,  1853,  in  respect  of  foreign  ships  employed  in  the  oversea 
trade,  and  of  goods  exported  or  imported  in  such  ships. 

II.  Every  forei^  ship  which  after  the  passing  of  this  act  is  Foreign  ships  in 
employed  in  carrying  goods  or  passengers  coastwise  from  one  part  of  {J  bJ*J5Sect*to^ 
the  United  Kingdom  to  another,  or  from  the  islands  of  Guernsey,  tue  Mine  rules  at 
Jersey,  Aldemey,  Sark,  or  Man,  to  the  United  Kingdom,  or  from  the  British  »Wp». 
United  Kingdom  to  any  of  the  said  islands,  or  from  any  of  the  said 

islands  to  any  other  of  them,  or  from  any  part  of  any  one  of  the  said 
islands  to  any  other  part  of  the  same,  shall  be  subject,  as  to  stores 
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for  the  use  of  the  crew,  and  in  all  other  respects,  to  the  same  1«ie?. 

rules,  and  regulations  to  which  British  ships  when  so  emplojed  nc 

now  subject. 

Pbragn  ihip*  HI.  No  foreign  ship  which  after  the  passing  of  this  act  is  employed 

Saatmg^trSdc  not  ^  *^®  coasting  trade  as  aforesaid,  nor  any  goods  carried  in  any  sm 

to  be  fubject  to     ship,  shall,  during  the  time  such  ship  is  so  employed,  be  subject  to 

Bn^'iSiSs*^*"^  any  higher  or  other  rate  of  dock,  pier,  harbour,  light,  pilotage.  Urn- 

*^'       nage,  or  other  dues,  duties,  tolls,  rates,  or  other  charges  whatsoerrer. 

or  to  any  other  rules  as  to  the  empl^ment  of  pilots,  or  any  odwr 

rules  or  restrictions  whatsoever,  than  British  ships  employed  in  like 

manner,  or  goods  carried  in  such  ships,  any  law,  charter,  CTcdal 

priyilege,  or  grant  to  the  contrary  notwithstanding;  nor  shall  anj 

body  corporate  or  person  having  or  claiming  any  right  or  title  to  wim 

such  higher  or  ouier  rates,  dues,  dutie^  tolls,  or  other  charges  i^ 

aforesaid,  be  entitled  to  anycompensation  in  respect  thereof  unde" 

any  law  or  statute  relating  thereto,  or  otherwise  howsoever. 


No.  VI. 

"THE    PASSENGERS    ACT,    1855." 
18  &  19  Vict  c  119. 

An  Act  to  amend  the  Law  relating  to  the  Carriage  of  Paesengen  by  8e^. 

[Uth  August,  1855-' 

Whebeas  it  is  expedient  to  amend  "  The  Passengers  Act,  1852  :"    Be 
it  therefore  enacted  by  tlie  Queen's  most  excellent  Majesty,  hx  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  tempcu-ai,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  aathority 
of  the  same,  as  follows : 
Trefaiory  Clauses.     I.  On  the  first  day  of  October  next,  when  this  act  shall  commence 
ComnicncclucTit    *^^  ^^^^  ^^^  force,  "  The  Passengers  Act,  1852,"  shall  be  repealed. 
of  uds  net  ™nd     ©xcept  SO  f ar  as  the  said  act  repeals  any  former  act  or  enactment ;  and 
rq)cai  of  former    except  as  to  existing  passage-brokers*  hcences,  which  shall  continue  in 
exLSfgKiitL,  ^^^^^  *?  mentioned  in  section  sixty-eight  of  this  act,  and  except  as  to 
and  except  as  to  '  any  ship  which  shall  have  cleared  out  fix)m  any  colonial  port  under 
ciunrif^dated       *^*®  ®*^^  ^''  *^^  before  this  act  shall  have  come  into  operation  in 
lOUi  Oct.  1853.     such  colony ;  and  except  so  far  as  may  be  necessary  for  supporting 
or  continuing  any  proceeding  heretofore  taken  or  hereafter  to  be  tak^si 
upon  any  bond  given  under  the  said  act,  or  upon  any  other  civil  pro- 
cess ;  and  except  as  to  the  recovery  and  apphcation  of  any  penalty 
for  any  offence  committed  against  the  said  act  before  the  commence- 
ment of  tliis  act ;  and  except  also  as  to  an  order  in  council  made  hy 
her  Majesty,  with  the  advice  of  her  privy  council,  on  the  sixteenth 
day  of  October,  one  thousand  eight  hundred  and  fifty-two,  in  pur^ 
suance  of  the  powers  given  bv  the  fi%-fifth  section  of  the  said  act 
which  said  order  in  council  shall  remain  in  force  imtil  altered  or 
revoked  by  any  order  in  council  to  be  made  under  the  provisions  of 
this  act. 

^^u^A\n\^  ^^'  ^^  ^^^^^  *^^  *^*  "^  ^^^^  ^^  ^^ parliament,  or  in  any  instm- 
proceedings  ment,  document,  or  proceeding,  it  shall  be  sufficient  to  use  the 
reference  to  tec- expression  "The  Passengers  Act,  1865;"  and  in  any  process  for 
brnunIberio^^^«>i'C"^?*^®.^'»ediesorp^^  imposed  by  this  act,  it 

•uflicicut.  shall  be  sufficient,  without  specifying  more  particularly  the  cauae  of 

complaint  or  offence,  to  refer  by  number,  accordiug  to  the  copies  of 
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the  act  printed  by  the  Queen's  printer,  to  the  section  or  sections 
under  which  the  proceeding  is  taken. 

III.  For  the  purposes  of  this  act,  the  following  words  and  expressions,  Definition  of 
whenever  they  occur,  shall  respectively  have  the  following  significa-  JSJ^gct**^**  ^^ 
tions,  if  not  inconsistent  with  the  context  or  subject-matter;  (that  is 
to  say,)  words  of  one  number  or  gender  shall  import  both  numbers 
and  all  genders  respectively;  the  expression  **her  Majesty"  shall 
include  her  heirs  and  successors ;  the  expression  "  consular  officer" 
shall  signify  and  include  her  Majesty's  consul-general,  consul,  and 
vice-consul ;  the  expression  **  United  Kingdom  "  shall  signify  Great 
Britain  and  Ireland,  and  the  islands  of  Guernsey,  Jersey,  Aldemey, 
Sark,  Scilly,  and  Man ;  the  expression  "  North  America"  shall  signify 
and  include  the  Bermudas,  and  all  ports  and  places  on  the  eastern 
coast  of  the  continent  of  North  America,  or  in  the  islands  adjacent  or 
near  thereto,  or  in  the  Gulf  of  Mexico,  north  of  the  tropic  of  Cancer ; 
the  expression  *'  West  Indies "  shall  signify  the  West  India  islands, 
the  Bahamas,  British  Guiana,  and  Honduras;  the  expression 
**  governor"  shall  signify  the  person  who  for  the  time  being  shall  be 
lawfuUy  administering  the  government  of  any  British  colony  in  which 
he  may  be  acting;  the  expression  "  statute  adult "  shall  signify  any 
person  of  the  age  of  twelve  years  or  upwards,  or  two  persons  between 
the  ages  of  one  and  twelve  years;  the  expression  "  passage"  shall 
include  all  passages  except  cabin  passages ;  the  expression  "passen- 
gers" shall  mclude  all  passengers  except  cabin  passengers,  ana  except 
labourers  imder  indenture  to  the  Hudson's  Bay  Company,  and  their 
families,  conveyed  in  ships  the  property  of  or  chartered  by  the  said 
company,  and  no  persons  shall  be  deemed  cabin  passengers  unless  the 
space  allotted  to  their  exclusive  use  shall  be  in  the  proportion  of  at 
least  thirty-six  clear  sujjei-ficial  feet  to  each  statute  adult,  nor  unless 
they  shall  be  messed  throughout  the  voyage  at  the  same  table  with 
the  master  or  first  officer  of  the  ship,  nor  unless  the  fare  contracted  to 
be  paid  by  them  respectively  shall  be  in  the  proportion  of  at  least 
thirty  shillings  for  every  week  of  the  length  of  the  voyage  as  computed 
under  the  provisions  of  this  act  for  sailing  vessels  proceeding 
from  the  United  Kingdom  to  any  place  south  of  the  equator,  and  of 
twenty  shillings  for  such  vessels  proceeding  to  any  place  north  of 
the  equator,  nor  unless  they  shall  have  been  furnished  with  a  duly 
signed  contract  ticket  according  to  the  form  in  Schedule  (K)  of  this 
act ;  the  expression  **  upper  passenger  deck"  shall  signify  and  include 
the  deck  immediately  beneath  the  upper  deck,  or  the  poop  or  round 
house  and  deck  house  when  the  number  of  passengers  and  cabin 
passengers  carried  in  sucli  poop,  round  house,  or  deck  house  shall 
exceed  one  third  of  the  total  number  of  passengers  which  such  ship 
can  lawfully  canr  on  the  deck  next  below ;  the  expression  **  lower 
passenger  deck,"  the  deck  next  beneath  the  upper  passenger  deck,  not 
being  an  orlop  deck ;  the  expression  "  ship  "  shall  signify  any  descrip- 
tion of  sea-going  vessel,  whether  British  or  foreign ;  the  expression 
"passenger  ship"  shall  signify  every  description  of  such  ship  carrying 
upon  any  voyage  to  which  the  provisions  of  this  act  shall  extend  more 
than  thirty  passengers,  or  a  greater  number  of  passengers  than  in  the 
proportion  of  one  statute  adult  to  every  fifty  tons  of  the  registered 
tonnage  of  such  ship  if  propelled  by  sails,  or  of  one  statute  adult  to 
every  twenty-five  tons  if  propelled  by  steam ;  the  expression  "  master" 
shall  signify  the  person  who  shall  be  borne  on  the  ship's  articles  as 
master,  or  who,  other  than  a  pilot,  shall  for  the  time  being  be  in 
charge  or  command  of  any  such  ship  or  passenger  ship ;  and  the 
expression  "  emigrant  runner"  shall  signify  every  person  other  than  a 
licensed  passage-broker  or  his  bond  fide  salaried  clerk,  who  within  any 
port  or  place  of  shipping,  or  within  five  miles  of  the  outer  boundaries 
thereof,  for  hire  or  reward,  or  the  expectation  thereof,  shall  directly 
or  indirectly  conduct,  solicit,  influence,  or  recommend  any  intending 
emigrant  to  or  on  behalf  of  any  passage-broker,  owner,  charterer,  or 
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master  of  a  ship,  lodging  house  or  tavern  or  shop  keeper,  mxsm 
changer,  or  other  dealer  or  chapman,  for  any  purpose  oonuected  wii 
the  preparations  or  arrangements  for  a  passage,  or  shall  give  « 
pretend  to  give  to  such  intending  emigrant  any  information  or  nxim- 
ance  in  any  way  relating  to  emigration, 
and  "^Sf  M^thil  ^^'  ^^^^  ^^  ®^^  extend  to  every  passenger  ship  prooeedixig  oa 
art  cxtcnfr  any  voyage  from  the  United  Kingdom  to  any  place  out  of  £nrop«. 
and  not  being  within  the  Mediterranean  Sea,  and  on  every  cokmial 
voyage  as  herein-after  described,  and  in  the  pardoulars  mentioned  or 
relerred  to  in  sections  one  himdred,  one  hundred  and  one,  and  ooe 
hundred  and  two,  to  every  ship  bringing  passengers  into  the  United 
Kingdom  from  any  place  out  of  Europe,  and  not  being  within  the 
Me<£terranean  Sea ;  but  shall  not  extend  to  any  of  her  Majesty » 
ships  of  war,  nor  to  any  ships  in  the  service  of  the  conunisaionerB  £or 
executing  the  office  of  lord  high  admiral  of  the  United  Kingdom. 
nor  to  any  ship  of  war  or  transport  in  the  service  of  the  £ast  India 
Company,  nor  to  any  steam  vessel  regularly  employed  in  the  oonvey- 
ance  of  the  public  mails  imder  an  existing  contract  with  the  gorerih 
ment  of  the  state  or  colony  to  which  such  steam  vessel  may  b^cHigr 
providing  the  master  thereof  shall,  on  demand,  produce  to  the 
emigration  officer  at  the  port  of  clearance  or  port  of  departure  a 
certificate  of  exemption,  in  the  form  given  in  Schedule  (A.)  hereto 
annexed,  under  the  hand  of  the  postmaster-general  of  the  United 
Kingdom,  or  of  some  person  deputed  by  him  for  the  purpose,  or  ia 
the  case  of  a  colony,  under  the  hand  of  the  governor  thereof,  or  in 
the  case  of  a  foreign  state,  under  the  hand  of  we  postmaater^aneral 
or  other  competent  government  officer  whose  signature  shall  be 
authenticated  by  the  signature  of  a  British  consular  officer  in  sudi 
foreign  state. 
Penalty  on  ^-  Such  certificate  of  exemption  shall  be  issuable  at  the  discretion 

fraudulently  alter-  of  the  officer  authorized  to  grant  the  same  as  herein-before  mentioned, 
o"  usiu'^'niudu-  *"^^  ^^^^  remain  in  force  for  the  period  specified  therein,  unless 
lent  certificates.  '  sooner  revoked,  or  unless  the  vessel  for  which  it  shall  have  been 
issued  shall  sooner  cease  to  he  employed  in  carrying  the  public  maib; 
and  if  any  person  shall  make  or  attempt  to  make  any  iraudulent  use 
of  any  such  certificate,  or  shall  forge,  counterfeit,  alter,  or  erase  the 
whole  or  any  part  thereof,  or  shall  use  or  attempt  to  use  any  spurious 
or  fraudulent  certificate,  the  person  so  offendmg,  and  every  person 
aiding  and  abetting  in  such  ofience,  shall  be  liable  to  a  penaltv  not 
exceeding  five  hundred  pounds  sterling,  and  the  vessel  for  which  the 
exemption  is  claimed  shall  not  be  cleared  out  until  all  the  require- 
ments of  this  act  have  been  complied  with. 
Cumnitssioners  of     YI.  And  whercas  by  a  warrant  imder  her  Majesty's  sign  manual, 
carry^this^act       l^^ariog  date  ou  the  twenty-seventh  day  of  November,  one  thousand 
into  exccutiou.      eight  hundred  and  forty-seven,  her  Majesty  was  pleased  to  appoint 
certain  persons  therein  named  under  the  style  of  **  The  Colonial  £.a2id 
and  Emigration  Commissioners,"  to  be,  during  her  Majesty's  pleasure, 
commissioners  in  the  United  Kingdom  for  the  sale  of  the  waste  lands 
of  the  Crown  of  her  Majesty's  colonies,  and  for  superintending  the 
emigration  of  the  poorer  classes  of  her  Majesty's  subjects  to  such 
colonies :  and  whereas  it  is  expedient  that  such  commissioners  should 
be  empowered  to  catry  this  act  into  execution :  be  it  therefore  enacted 
that  the  said  commissioners,  and  their  successors  for  Uie  time  "being, 
shall,  and  tliey  are  hereby  empowered  to  carry  this  act  into  execu- 
tion ;  and  that  for  all  legal  and  other  purposes  it  shall  be  sufficient 
to  describe  such  commissioners  by  the  style  of  **  The  Emigration 
Commissioners." 
Emipmtion  com-     VII.  The  Said  emigration  commissioners  for  the  time  being  may 

i?"  ulirbJ  iSS    ®^®  ^^  ^  ^^^  ^  ^^®  ^*™®  ^^  ^^^  secretary,  or  of  any  one  of  such 

in  the  name  of     commissioners  for  the  time  being,  and  legal  or  equitable  proceedings 

their  sccxetnry,&c.  taken  by  or  against  the  said  commissioners  in  the  name  of  any  one  of 

them  of  or  their  secretary,  shall  not  abate  nor  be  discontinued  by  the 
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deatli  or  removal  of  such  secretary  or  commissioner,  but  the  secretary 

for  the  time  being,  or  any  one  of  such  commissioners,  shall  always  l)e 

deemed  to  be  the  plaintiff  or  defendant  (as  the  case  may  be)  in  any 

such  proceedings :  provided  always,  that  the  said  commissioners  Commissionen, 

and  their  secretary,  and  the  emigration  officers  herein-after  mentioned  fcn'f  *^"P*  ^^ 

respectively,  shall  in  no  case  be  personally  liable,  nor  shsdl  the  private       ^  ^' 

estate  and  efibcts  of  any  of  them  be  liable,  for  the  payment  of  any 

monies  or  costs  or  otherwise  in  respect  of  any  contract  made  or 

hereafter  to  be  made  by  them  or  any  of  them,  or  in  respect  of  any 

legal  or  equitable  proceedings  taken  against  them  or  any  of  them,  or 

for  any  act,  deed,  or  matter  done  or  executed  by  them  or  any  of  them 

in  their  or  his  official  capacity  and  on  the  public  service. 

VIII.  In  the  United  Kingdom  the  said  commissioners  acting  under  Emigrati 


tiou 


the  sanction  of  one  of  her  Majesty's  principal  secretaries  of  state,  and  officers  imd 

in  her  Majesty's  possessions  abroad  the  respective  governors  thereof,  under*" the  ^com- 

may  firom  time  to  time  appoint,  and  the  said  commissioners  and  missionera,  &c., 

governors  illay  at  pleasure  from  time  to  time  remove  such  emigration  pofntmenu  to  *^ 

officers  and  assistant  emigration  officers  as  they  may  respectively  continue  until 

think  necessary,  for  the  purpose  of  carrying  this  act  into  execution,  evoked. 

under  the  direction  of  tue  said  commissioners  or  governors,  as  the 

case  may  be :  provided  nevertheless,  that  all  existing  appointments 

of  emigration  officers  or  immigration  agents  and  of  their  assistants, 

as  well  in  the  United  Kingdom  as  in  her  Majesty's  possessions  abroad, 

shall  continue  in  force  under  this  act  until  duly  revoked. 

IX.  All  powers,  functions,  and  duties  to  be  exercised  or  performed  i>atica  of  emigra- 
by  any  such  emigration  officer  may  be  exercised  and  performed  pSfomed  "y^^S 
respectively  by  his  assistant,  or,  at  any  port  where  there  shall  be  no  assistAnt,  or  by 
such  emigration  officer  or  assistant,  or  in  their  absence,  by  the  chief  ^^"^^^"^  °^  customs, 
officer  of  customs  for  the  time  being  at  such  port. 

X.  The  master  of  every  ship,  whether  a  "  passenger  ship"  or  other-  i'>ciiitie8  to  be 
wise,  fitting  or  intended  ior  the  carriage  of  passengers,  or  wluch  shall  pc^officers  for^thc 
carry  passengers  upon  any  voyage  to  which  this  act  extends,  shall  nispcctiouorau 
afford  to  such  emigration  officer  as  aforesaid  at  any  port  or  place  in  ^'^g^'^  l^J""  ^^^ 
her  Majesty's  dominions,  and,  in  the  case  of  British  sliips,  to  her  P*^"^"^'"^- 
Majesty's  consular  officer  at  any  foreign  port  or  place  at  which  such 

ship  shall  be  or  arrive,  every  facility  for  inspecting  such  ship,  and  for 
oommunicatiug  with  the  passengers,  and  for  ascertaining  that  the 
provisions  of  this  act.  so  far  as  the  same  may  be  applicabTo  to  such  p,„,„    „  „^,j^, 
ships,  have  been  duly  complied  Mnth ;  tlie  master  of  any  ship  who  refusing  to  com- 
shall  omit  or  fail  to  comply  with  any  of  the  requirements  of  this  I'b.  8:c. 
section  shall  be  liable  to  a  penalty  not  exceeding  fii'ty  pounds. 

XL  No  ship  fitted  or  intended  for  the  carriage  of  passengers  as  a  Arrannemenu  for 
"  passenger  ship"  shall  clear  out  or  proceed  to  sea  imtil  the  master       the^p. 
thereof  shall  have  obtained  from  the  emigration  officer  at  the  port  No  passenger 
of  clearance  a  certificate  of  clearance  under  his  hand  that  all  the  ^^''P '<*  c'»^»[* 
requirements  of  this  act,  so  far  as  the  same  can  be  complied  with,  from^^cD^fgratiou 
before  the  departure  of  such  ship,  have  been  duly  complieii  with,  and  ofliccr,  nor  until 
that 'such  ship  is,  in  his  opinion,  seaworthy,  in  safe  trim,  and  in  all  J*!""  crown!  *"^  ^"^ 
respects  fit  for  her  intended  voyage,  and  that  her  passengers  and  crew 
are  in  a  fit  state  to  proceed,  nor  until  the  master  shall  have  joined  in 
executing  such  bond  to  the  Crown  as  required  by  the  sixty-third 
section  of  this  act:  provided,  that  if  such  emigration  officer  shall 
refuse  to  grant  such  certificate,  and  the  owner  or  charterer  of  such 
ship  shall  appeal  in  writing  to  the  emigration  commissioners,  such 
commissioners  shall  appoint  any  two  other  emigration  officera,  or  any 
two  competent  persons,  at  the  expense  of  the  appellant,  to  examine 
into  the  matter,  and  if  the  persons  so  appointed  shall  grant  a  certifi- 
cate under  their  joint  hands  to  the  purport  herein-before  required, 
such  certificate  shall  be  held  to  be  of  the  same  effect  as  if  granted  by 
the  emignration  officer  of  the  port  of  clearance.  Forfeiture  of  Bhip 

XII.  If  any  "  passenger  ship "  shall  clear  out  or  proceed  to  sea  if  uiaster  proceedS 
without  the  master's  having  first  obtained  such  certificate  of  clearance,  to  sea  without 
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or  without  his  having  joined  in  executing  such  bond  as  by  this  art  is 
required,  or  if  such  ship  after  having  sailed  shall  put  into  any  pofi  t 
place  in  the  United  Kingdom  in  a  damaged  state,  and  shall  pot  to 
sea  again  without  the  master  having  first  obtained  such  certificate  ^ 
clearance  as  required  by  section  fifty  of  this  act,  such  ship  sbaB  be 
forfeited  to  the  use  of  her  Majesty,  and  may  be  seized  by  any  officer  d 
customs,  if  found,  within  two  years  from  the  commission  of  tbr 
offence,  in  any  port  or  place  in'  her  Majesty's  dominions ;  and  RMrh 
ship  shall  thereupon  be  dealt  with  in  the  same  manner  as  if  she  bad 
been  seized  as  forfeited  under  any  of  the  laws  relating  to  the  cnstoos. 
for  an  offence  incurring  forfeiture  under  those  laws. 

XIII.  No  ship  shall  cany  passengers  or  cabin  passengers  on  more 
than  two  decks ;  provided,  that  cabin  passengers  m  a  projKJrtion  not 
exceeding  one  cabin  passenger  for  every  one  himdred  tons  ctf  the 
ship's  registered  tonnage,  or  sick  persons  placed  in  a  hospital,  «f 
herein-after  provided,  may  be  carried  in  a  poop  or  deck  honse,  not- 
witlistanding  that  passengers  are  carried  on  two  other  decks,  and  if 
passengei-s  are  carried  under  the  poop  or  in  any  round  house  or  df^ 
house,  such  poop,  roimd  house,  or  deck  house  shaU  be  propeiiy  buih 
and  secured  to  the  satisfaction  of  the  emigration  officer  at  the  port  d 
clearance :  for  any  breach  of  this  enactment  the  master  of  the  ship 
shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  five 
hundred  pounds  nor  less  than  twenty  pounds  sterling. 

XIV.  For  determining  the  number  of  passengers  to  he  carried  in 
any  "  passenger  ship**  the  following  rules  shall  be  observed  : 

(1.)  No  ship  propelled  by  sails  only  shall  carry  a  greater  number  cf 
persons  (including  eveiy  individual  on  board)  than  in  the  pro- 
portion of  one  statute  aault  to  every  two  tons  of  her  registered 
tonnage: 
(2.)  No  ship  shall  carry  under  the  poop,  or  in  the  round  house  <s 
deck  house,  or  on  the  "  upper  passenger  deck,**  a  greater  number 
of  passengers  than  in  the  proportion  of  one  statute  adult  to  every 
fifteen  clear  superficial  feet  of  deck  allotted  to  their  use : 
■JS.)  No  ship  shall  carry  on  her  lower  passenger  deck  a  greater 
niunber  of  passengers  than  in  the  proportion  of  one  statute  adult 
to  every  eighteen  clear  superficial  feet  of  deck  allotted  to  their 
use:   provided,  nevertheless,  that  if  the  height  between  such 
lower  passenger  deck  and  the  deck  immediately  above  it  shall  be 
less  than  seven  feet,  or  if  the  apertures  (exclusive  of  side  scuttles) 
through  wliich  light  and  air  shall  be  admitted  together  to  the 
lower  passenger  deck  shall  be  less  in  size  than  in  the  proportion 
of  three  square  feet  to  every  one  hundred  superficial  leet  of  the 
lower  passenger  deck,  no  greater  number  of  passengers  shall  be 
carriea  on  such  deck  than  in  the  proportion  of  one  statute  adult 
to  every  twenty-five  clear  superficial  feet  thereof: 
(4.)  No  ship,  whatever  be  her  tonnage  or  superficial  space  of  **  pas- 
senger decks,"  shall  carry  a  greater  number  of  passengers  on  the 
whole  than  in  the  proportion  of  one  statute  adult  to  every  fire 
superficial  feet,  clear  for  exercise,  on  the  upper  deck  or  poop,  or 
(if  secured  and  fitted  on  the  top  with  a  railing  or  guard  to  the 
satisfaction  of  the  emigration  officer  at  the  port  of  clearance)  on 
any  round  house  or  deck  house : 
(5.)  In  the  measurement  of  the  passenger  decks,  poop,  round  house, 
or  deck  house,  the  space  for  the  hospital  and  that  occupied  by 
such  portion  of  the  personal  luggage  of  the  passengers  as  the 
emigration  officer  may  permit  to  be  carried  there  shall  he  included : 
If  there  shall  be  on  board  of  any  ship  at  or  after  the  time  of  elegance 
a  greater  niimber,  either  of  persons  or  passengers  (except  by  births  at 
sea),  than  in  the  proportions  respectively  herein-before  mentioned,  the 
master  of  such  ship  shtdl  be  liable  to  a  penalty  not  exceeding  twenty 
potmds  nor  less  than  five  pounds  sterling  for  each  passenger  or  per- 
son constituting  such  excess. 
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XV.  Provided,  nevertheless,  that  nothing  in  this  act  contained  shall  ?^J^  Jja  "' 
extend  to  repeal  or  vary  an  act  passed  in  the  session  of  parliament  le  k  i"^t. 
holden  in  the  sixteenth  and  seventeenth  years  of  the  reign  of  her  c.  58. 
present  Majesty,  chapter  eighty-four,  intituled  "An  Act  to  amend  the 
Passengers  Act,  1852,  so  far  as  relates  to  the  passages  of  natives  of 

Asia  or  Africa,  and  also  passages  between  the  island  of  Ceylon  and 
certain  parts  of  the  East  Indies. 

XVI.  The  master  of  every  ship,  whether  a  "passenger  ship"  or  !*••»«»?«» U»t« to 
otherwise,  carrying  passengers  on  any  voyage  to  which    this  act  5®^^*t^y"*tlje 
extends,  shall,  before  demanding  a  clearance  tor  such  ship,  sign  two  master  before 
lists,  made  out  according  to  the  form  contained  in  Schedule  (B.)  ckarancc. 
hereto  annexed,  correctly  setting  forth  in  the  manner  therein  directed 

the  name  and  other  particulars  of  the  ship,  and  of  every  passenger  on 
hoard  thereof;  and  the  said  lists,  when  countersigned  hy  the  emigra- 
tion ofl&cer,  where  there  is  one  at  the  port,  shall  be  deUvered  by  the 
master  to  the  officer  of  the  customs  from  whom  a  clearance  of  the 
said  ship  shall  be  demanded,  and  such  officer  shall  thereupon  also 
coimtersign  and  return  to  the  said  master  one  of  such  Usts,  herein- 
after called  "  the  master's  list ;"  and  the  said  master  shall  note  in 
writing  on  such  last-mentioned  list,  and  on  any  additional  lists  to  be 
made  out  as  next  herein-after  provided,  the  date  and  supposed  cause 
of  death  of  any  passenger  who  may  die,  and  the  date  of  birth  and  sex 
of  any  child  who  may  be  born  on  the  voyage,  and  sliall  exhibit  such 
last-mentioned  list,  with  any  additions  which  may  from  time  to  time  < 
he  made  thereto,  as  herein-after  directed,  to  the  chief  officer  of  customs  i 

at  any  port  or  place  in  her  Majesty's  possessions,  or  to  her  Majesty's 
consular  officer  at  any  foreign  port  at  which  the  said  passentfers  or 
any  of  them  shall  be  landed,  and  shall  deposit  the  same  with  such 
chief  officer  of  customs  or  such  consular  officer,  as  the  case  may  be, 
at  the  finalport  or  place  of  discharge,  and  such  officer  of  customs  or 
consular  officer  shall  thereupon  forthwith  transmit  the  particulars 
respecting  any  passenger  who  may  die  or  of  any  child  who  may  be 
born  on  the  voyage  to  the  registrar  general  of  births,  deaths,  and 
marriages  in  England,  who  shall  file  the  same,  and  enter  a  copy 
thereof  under  his  hand,  in  the  "  Marine  Kegister  Book,"  which  entry 
shall  be  dealt  with  and  be  of  the  same  value  as  evidence  as  any  other 
entry  made  in  such  book  under  the  provisions  of  an  act  passed  in  the 
session  of  parUament  held  in  the  sixth  and  seventh  years  of  the  reign 
of  her  present  Majesty,  intituled  "An  Act  for  registering  Births, 
Deaths,  and  Marriages  in  England :"  in  case  of  noucomphance  with 
any  of  the  requirements  of  this  section  on  the  part  of  the  master,  or  if 
such  lists  shall  be  wilfully  false,  the  master  shall  for  each  offi?nce  be 
Hable  to  a  penalty  not  exceeding  one  hundred  pounds  nor  less  tlian 
five  pounds  sterling. 

XVII.  If  at  any  time  after  such  lists  shall  have  been  signed  and  ^^cmS^kci 
delivered  as  aforesaid,  any  additional  passenger  shall  be  taken  on  fn^  cieArance  to 
board,  in  every  such  case  the  master  shall,  according  to  the  form  ^  delivered  by 
aforesaid,  add  to  "the  master's  list"    the  names  and  other  parti- "****"' 
culars  of  every  such  additional  passenger,  and  shall  also  sign  a 

separate  list,  made  out  according  to  the  form  aforesaid,  containing 
the  names  and  other  particulars  of  every  such  additional  passenger, 
aud  such  last-mentioned  list,  when  countei-signed  by  the  emigration 
officer,  where  there  is  one  at  the  port,  shall,  together  with  "  the 
master's  list"  to  which  such  addition  shall  have  been  made,  be 
delivered  to  the  chief  officer  of  customs  as  aforesaid,  and  thereupon 
such  officer  shall  countersign  "  the  master's  Hst,"  and  shall  I'etum 
the  same  to  the  said  master,  and  shall  retain  the  separate  list,  and 
80  on  in  like  manner  whenever  any  additional  passenger  or  passengers 
may  be  taken  on  board ;  or  if  no  officer  of  customs  shall  be  stationed 
at  the  port  or  place  where  such  additional  passenger  or  passengers 
may  be  taken  on  board,  the  said  lists  shall  be  deUvered  to  tlie  officer 
of  customs  at  the  next  port  or  place  at  which  such  vessel  shall  touch 
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or  arrive,  and  where  any  such  officer  shall  be  stationed,  to  be  dnut 
with  as  herein-before  mentioned :  provided  that,  when  an  j  additioDil 
passengers  shall  be  taken  on  board,  the  master  shall  obtain  a  fr^ 
certificate  from  the  emigration  officer  of  the  port  that  all  the  require- 
ments of  this  act  have  been  duly  complied  with  before  the  ship  ^wfl 
proceed  to  sea ;  in  case  of  noncompliance  with  any  of  the  rMmre- 
ments  of  this  section,  the  master  of  such  ship  shall,  for  each  imenee, 
be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  fixe 
poimds  sterling. 

XVIII.  If  any  person  shall  be  found  on  board  any  passenger 
ship  with  intent  to  obtain  a  passage  therein  without  the  consectt 
of  the  owner,  charterer,  or  master  thereof,  such  person,  and  eray 
person  aiding  and  abetting  him  in  such  fraudulent  intent,  diafl 
respectively  be  liable  to  a  penalty  not  exceeding  five  pounds,  ai^ 
in  default  of  payment  to  imprisonment,  with  or  without  htid 
labomr,  for  a  period  not  exceeding  three  calendar  months;  tad. 
such  person  so  found  on  board  may  be  taken  before  anj  jnstkt 
of  the  peace,  without  warrant,  and  such  justice  may  summaHlj 
hear  the  case,  and  on  proof  of  the  offfence  convict  such  offender 
as  aforesaid. 

XIX.  No  "passenger  ship"  shall  clear  out  or  proceed  to  set 
unless  she  shall  have  been  surveyed,  under  tiie  direction  of  the 
emigration  officer  at  the  port  of  clearance,  but  at  the  expense  of  the 
owner  or  charterer  thereof,  by  two  or  more  competent  surveyors,  to 
be  appointed  by  the  said  emigration  commissioners  for  each  ^>rt  at 
which  there  may  be  an  emigration  officer,  and  for  other  ports  by 
the  commissioners  of  customs,  nor  rmless  it  shall  be  reported  by 
such  surveyors  that  such  **  passenger  ship '*  is  in  their  opinion  sea- 
worthy, and  fit  for  her  intended  voyage.    The  survey  shall  be  made 
before  any  part  of  the  cargo  is  taken  on  board,  except  so  much  as 
may  be  necessary  for  ballasting  the  ship,  and  such  portion  of  cargo 
if  laden  on  board  shall  be  shifted,  if  required  by  the  emigration 
officer  or  surveyors,  so  as  to  expose  to  view  successively  every  part 
of  the  frame  of  the  ship.    In  case  of  noncompliance  with  any  of  the 
requirements  of  this  section,  the  owner,  charterer,  or  master  of  the 
ship,  or  any  of  them,  shall  for  each  offence  be  liable  to  a  penalty 
not  exceeding  one  himdred  pounds  nor  less  than  five  pounds  ster- 
ling:  provided  always,  that  incase  any  "passenger  ship"  shall  be 
reported  by  any  such  surveyors  not  to  be  seawortliy,  or  not  fit 
for  her  said  intended  voyage,  the  owner  or  charterer,  if  he  shafl 
think  fit,  may  require,  by  writinfj  under  his  hand,  the  emigradoc 
officer,  or  in  his  absence  the  chief  officer  of  customs,  to  appoint 
three  other  competent  surveyors,   of  whom  two  at  least  shall  be 
shipwrights,  to  survey  the  said  ship,  at  the  expense  of  the   said 
owner  or  charterer ;  and  the  said  officer  shall  tliereupon  appoint  such 
surveyors,  who  shall  siurey  the  said  ship,  and  if  they  shall,  by  tn 
unanimous  report  imder  their  hands  (but  not  otherwise),  dedaie  the 
said  sliip  to  be  seaworthy,  and  fit  for  her  intended  voyage,  the  said 
ship  shall  then,  for  the  purposes  of  this  act,  be  deemed  seaworthy  for 
sucn  voyage. 

XX.  In  every  "  passenger  ship  "  the  beams  supporting  the 
"  passenger  decks  '*  shall  form  part  of  the  permanent  structure  of 
the  ship ;  they  shall  be  of  adequate  strength,  in  the  judgment  of 
the  emigration  officer  at  the  port  of  clearance,  and  shall  be  finsly 
secured  to  the  ship  to  his  satisfaction.  The  "  passenger  decks 
shall  be  at  least  one  inch  and  a  half  in  thickness,  and  shall  be  laid 
and  firmly  fastened  upon  the  beams  continuously,  from  side  to  side 
of  the  compartment  in  which  the  passengers  are  berthed.  The  height 
between  that  part  of  any  deck  on  which  passengers  are  carried  and 
the  deck  immediately  above  it  shall  not  be  less  than  six  feeL  In 
case  of  noncompliance  with  any  of  the  requirements  of  this  section, 
the  owner,  charterer,  or  master  of  the  ship,  or  any  of  them,  shall  for 
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each  o£fence  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less 
than  five  pounds  sterling. 

XX  [.  There  shall  not  be  more  than  two  tiers  of  berths  on  A"*°5*"**>»*  w»*J 
any  one  deck  in  any  "passenger  ship,"  and  the  interval  between ""^ °'^^'^^' 
the  floor  of  the  berths  and  the  deck  immediately  beneath  them 
shall  not  be  less  than  six  inches,  nor  the  interval  between  each 
tier  of  berths  and  between  the  uppermost  tier  and  the  deck  above 
it  less  than  two  feet  six  inches;  the  berths  shall  be  securely 
constructed,  and  of  dimensions  not  less  than  six  feet  in  length 
and  eighteen  inches  in  width  for  each  statute  adult,  and  shall 
be  sufficient  in  number  for  the  proi>er  accommodation  of  all  the 
passengers  contained  in  the  lists  of  passengers  herein-before  required 
to  be  delivered  by  the  master  of  the  ship.  No  part  of  any  oerth 
shall  be  placed  within  nine  inches  of  any  water-closet  erected 
in  the  between-decks.  In  case  of  noncompliance  with  any  of 
the  requirements  of  this  section,  the  owner,  charterer,  or  master 
of  the  ship,  or  any  of  them,  shall  fbr  each  ofience  be  liable  to 
a  penalty  not  exceeding  fifty  pounds  nor  less  than  five  pounds 
sterling. 

XXII.  In  every  "passenger  ship"  all  the  male  passengers  of  single  men  to  be 
the    age  of  fourteen  years  and  upwards,  who  shall  not  occupy  Ijf!^^;  wm. 
berths  with  their  wives  shall,  to  the  satisfaction  of  the  emigration  partmcnt. 
officer  at  the  port  of  clearance,  be  berthed  in  the  fore  part  of  the 

ship,  in   a  compartment  divided  off  from  the  space   appropriated 
to   the   other  passengers  by  a  substantial   and  well-secured   bulk- 
head, without  opening  into,  or  communication  with,  any  adjoining 
passenger  berth,  or  in  separate   rooms  if  the   ship  be  fitted  with 
enclosed   bertlis ;    not  more  than  one    passenger,  unless  husband  As  to  number  and 
and  wife,  or  females  or  childi'en  under  twelve  years  of  age,  shall  J^*fJ  '**  **"® 
be  placed  in  or  occupy  the  same  berth.    In  case  of  noncompliance  Feuaity. 
with  any  of  the  requirements  of  this  section,  the  owner,  charterer, 
or  master  of  the   ship,  or  any  of  them,  shall   for  each  ofience  be 
liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  five 
pounds  sterling. 

XXIII.  No  berths  in   a  "passenger  ship"   occupied    by  pas- ^^^^^.J^jj/^ "^ 
sengers  during  the  voyage  shall   be  taken  down  until  forty-eight  pnsscngert 
hours  after  the  arrival  of  such  ship  at  the  port  of  final  discharge,  ^'in**«*l- 
unless  all  the  passengers  shall  have  voluntarily  quitted  the  ship 

before  the  expiration  of  that  time.  In  case  of  noncompliance  with 
any  of  the  requirements  of  this  section,  the  master  of  such  ship  shall 
be  liable  for  each  ofience  to  a  penalty  not  exceeding  fifty  pounds  nor 
less  than  five  pounds  sterling. 

XXIV.  In  every  "passenger  sliip"  there  shall  be   a   sufficient  space  to  be 
space  properly  divided  oft'  to  the  satisfaction  of  the  emigration  Jospiui.'" "° 
officer  at  the  port  of  clearance,  to  be  used  exclusively  as  a  hospital 

or  hospitals  for  the  passengers ;  this  space  shall  be  under  the  poop, 
or  in  the  round  house,  or  in  any  deck  house,  which  shall  be  properly 
built  and  secured  to  the  satisfaction  of  such  emigration  officer,  or  on 
the  upper  passenger  deck,  and  not  elsewhere,  and  shall,  in  no  case, 
he  less  than  eighteen  clear  superficial  feet  for  everv  fifty  passengers 
which  the  ship  shall  carr^r.  Such  hospitals  shall  be  fitted  with 
bed-places,  and  supplied  with  proper  beds,  bedding,  and  utensils, 
to  the  satisfaction  of  the  emigration  officer  at  the  port  of  clearance, 
and  throughout  the  voyage  kept  so  fitted  and  supplied.  In  case  Penalty, 
of  noncompliance  with  any  of  the  requirements  of  this  section,  the 
owner,  charterer,  or  master  of  the  sliip  shall  for  each  offence  be 
liable  to  a  penalty  not  exceeding  fifty  poimds  nor  less  than  five 
pounds  sterling. 

XXV.  No  "passenger  ship"   shall  clear  out  or  proceed  to  sea  Beguiationasto 
unless  fitted,  to  the  satisfaction  of  the  emigration  officer  at  the  port  J^v'S?    *"* 

of  clearance,  with  at  least  two  privies,  and  with  two  additional 
privies  on  deck  for  every  one  hundred  passengers  on  board,  and  in 
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ships  can'ying  as  many  as  fifty  female  passengers,  with  at  k«9t 
two  water-closets  under  the  poop,  or  elsewhere  on  the  upper  ded^, 
to  the  satisfaction  of  such  emigration  oflBcer,  for  the  excliisiTe  use 
of  the  women  and  young  children ;  all  of  which  privies  and  water- 
closets  shall  he  firmly  constructed  aud  maintained  in  a  serriceahk 
and  cleanly  condition  tliroughout  the  voyage,  and  shall  not  be  takea 
down  untU  the  expiration  of  forty-eight  hours  after  the  arrival  of 
the  ship  at  the  port  of  final  discharge,  unless  all  the  passengCTs 
sooner  quit  the  ship ;  provided  that  such  privies  shall  be  placed  in 
equal  numbers  on  each  side  of  the  ship,  and  need  not  in  any  case 
exceed  twelve  in  ninnher.  In  case  of  noncompliance  with  any  of 
the  requirements  of  this  section,  the  master  shall  be  liable  to  a 
penalty  for  each  offence  not  exceeding  fifty  pounds  nor  less  than  five 
pounds  sterUng. 

XXVI.  No  '*  passenger  ship "  shall  clear  out  or  proceed  to  s€* 
without  such  provision  for  affording  light  and  air  to  the  passenger 
decks  as  the  circumstances  of  the  case  may,  in  the  jiid^s^ent  of 
the  emigration  officer  at  the  port  of  clearance,  require ;  nor  if  Uwre 
are  as  many  as  one  hundred  passengers  on  hoard,  without  liaving 
an  adequate  and  proper  ventilating  apparatus,  to  he  approved  by 
such  emigration  officer  and  fitted  to  his  satisfaction ;  the  passengers 
shall,  moreover,  have  the  free  and  unimpeded  use  of  the  whole  of 
each  hatchway  situated  over  the  space  appropriated  to  their  use, 
and  over  each  such  hatchway  there  shall  be  erected  such  a  booby- 
hatch  or  other  substantial  covering  as  shall,  in  the  opinion  of  such 
emigration  officer,  afford  the  greatest  amount  of  light  and  air,  and 
of  protection  from  wet,  as  the  case  will  admit  In  case  of  non- 
compliance with  any  of  the  requirements  of  this  section,  the  owner, 
charterer,  or  master  of  the  ship,  or  any  of  tliem,  shall  for  each 
offence  he  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less 
tban  twenty  pounds. 

XXVII.  Every  "passenger  ship"  shall  carry,  throughout  the 
voyage,  a  number  of  boats  according  to  tlie  following  scale ;  (that  is 
to  say,) 

Two  boats  for  eveiy  sliip  of  less  than  two  hundred  tons  : 

Three  boats  for  every  ship  of  two  himdred,  and  less  tl»an  four 

hundred  tons  : 
Pour  boats  for  every  ship  of  fom*  hundred,  and  less   than   six 

hundred  tons : 
Five  boats  for  every  ship  of  six  hundred,  and  less  than  ten  hundred 

tons: 
Six  boats  for  every  ship  of  ten  hundi-cd,  and  less  than  hAeen 

hundred  tons : 
Seven  boats  for  every  ship  of  fifteen  hundred  tons  and  upwards; 
provided  tliat  no  "  passenger  ship "  shall  be  required  to  earn* 
a  greater  number  of  boats  than  are  sufficient,  in  the  judgment  of 
the  emigration  officer  at  the  port  of  clearance,  to  carry  all  the 
pei-sons  on  board  of  such  ship. 
One  of  such  boats  shall  in  all  cases  bo  a  long  boat,  and  one  shall 
be  a  properly  fitted  life  boat,  whi(;h  shall  be  carried  in  such  a  manner 
as  to  be,  in  the  opinion  of  the  emigration  officer,  most  available 
for  immediate  sei-vice :   each  of  such  boats  shall   be  of  a  suitable 
size  and  description,  to  be  approved  by  the  emigration  officer  at  the 
port  of  clearance,  and  shall  be  seaworthy,  and  pi-operly  supplied  witli 
all  requisites,  and  kept  clear  at  all  times  for  immediate  use  at  sea  : 
there  sliall  likewise  be  on  board  each  "  passenger  sliip,"  if  proceeding 
to  any  place  to  the  southward  of  the  equator  at  least  two  chsouo- 
meters,  and  if  to  any  place  to  the  northwai^  of  the  equator  at  least 
one  chronometer,  and  on  board  of  all  "passenger  ships"  at  least 
tliree  steering  and  one  azimuth  compass,  foiu*  properly  fitted   Hfe 
buoys,  kept  ready  at  all  times  for  immediate  use,  and  some  adequate 
means,  to  be  approved  by  the  emigration  officer  at   the  port  of 
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cleaxance,  of  making  signals  bj  night  and  in  fogs;  also  a  fire 
engine  in  proper  wortdng  order,  and  of  such  description  and  power, 
and  either  with  or  without  such  other  apparatus  for  extinguishing 
fire  as  such  officer  may  approve;  and  not  less  than  three  bower 
anchors  of  such  weight,  and  with  cables  of  such  length,  size,  and 
material,  as  in  the  judgment  of  such  emigration  officer  shall  be 
sufficient  for  the  size  of  the  ship.  In  case  of  noncompliance  with 
any  of  the  requirements  of  this  section,  the  master  of  the  ship  shall, 
for  each  offence,  be  liable  to  a  penalty  not  exceeding  fifty  pounds 
nor  less  than  five  pounds  sterling. 

XXVIII.  Every  "passenger  ship"  shall  be  manned  with  an  effi-  Regnktions u to 
cient  crew  for  her  intended  voyage,  to  the  satisfaction  of  the  emiffra-  ^Jf"*f  "^ 
tion  officer  from  whom  a  clearance  of  such  ship  may  be  demanded,     "*"  "*** 
and  the  strength  of  the  crew  shall  not  be  diminished,  nor  any  of  the 

men  changed  when  once  passed  by  such  emigration  officer,  without 
his  consent  in  writing,  or  that  of  the  shipping  master  of  the  port  of 
clearance,  as  required  by  the  laws  then  m  force  regulating  the  ship- 
ping of  seamen  on  board  merchant  vessels.  Where  the  consent  of 
the  shipping  master  is  obtained,  it  shall,  within  twenty-four  hours 
thereafter,  be  lodged  with  such  emigration  officer.  In  case  of  non- 
compliance with  any  of  the  requirements  of  this  section,  the  master 
of  the  ship  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding 
fifty  pounds :  provided,  that  if  the  emigration  officer  shall  consider 
the  crew  inefficient,  and  the  owner  or  charterer  of  the  ship  shall 
thereupon  appeal  in  writing  to  the  said  emigration  commissioners, 
such  commissioners  shall,  at  the  expense  of  the  appellant,  appoint 
two  other  emigration  officers  or  two  competent  persons  to  examine 
into  the  matter,  and  the  unanimous  opinion  of  the  persons  so 
appointed,  expressed  under  their  hands,  shall  be  conclusive  on  the 
pomt. 

XXIX.  No  "  passenger  ship  "  shall  clear  out  or  proceed  to  sea  if  ^^?fe^^^^ 
there  shall  be  on  boeurd,  as  cargo,  horses,  cattle,  gunpowder,  vitriol,  J[^  ^^  bSlMt. 
lucifer  matches,  guano,  or  green  hides,  nor  if  there  shall  be  on  board 

any  other  article  or  number  of  articles,  whether  as  cargo  or  ballast, 
which  by  reason  of  the  nature  or  quantity  or  mode  of  stowage 
thereof  shall,  either  singly  or  collectively,  be  deemed  by  the  emigrar 
tion  officer  at  the  port  oi  clearance  likely  to  endanger  the  health  or 
lives  of  the  passengers  or  the  safety  of  the  ship:   no  part  of  the  Stoimge  of  cargo, 
cargo,  or  of  the  passengers  luggage,  or  of  the  provisions,  water,  or  JjJ®!*  *P^  ^^' 
stores,  whether  for  the  use  of  the  passengers  or  of  the  crew,  shall  be  pJJTed^by  mi- 
carried  on  the  upper  deck  or  on  the  *•  passenger  decks,"  unless  in  the  gwtkm  officer, 
opinion  of  such  emigration  officer  it  shall  be  so  placed  as  not  to 
impede  light  or  ventilation,  nor  interfere  witli  the  comfort  of  the 
passengers ;  nor  unless  the  same  be  stowed  and  secured  to  the  satis- 
laction  of  such  emigration  officer,  and  the  space  occupied  thereby  or 
rendered,  in  the  opinion  of  such  officer,  unavailable  for  the  accom- 
modation of  the  passengers,  shall  (unless  occupied  by  passengers 
luggage)  be  deducted  in  calculating  the  space  by  which,  under  the 
provisions  of  this  act,  the  number  of  passengers  is  regulated.    In 
case  of  noncompliance  with  any  of  the  requirements  of  this  section, 
the  owner,  charterer,  or  master,  or  any  of  them,  shall  for  each  offence 
be  liable  to  a  penaJty  not  e.x^ceeding  three  hundred  pounds  nor  less 
than  five  pounds  sterling. 

XXX.  For  the  purposes  of  this  act,  the  length  of  the  voyage  for  Compntation  of 
a  "  passenger  ship  "  proceeding  from  the  United  Kingdom  to  tlie  ▼oy**®^ 
under-mentioned  places  respectively  shall  be  determined  by  the  fol- 
lowing scale ;  (that  is  to  say,) 
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Before  cleanmce, 
provisions  and 
water  to  be 
nirveyed. 


If  the  aliip  be 
propdled  bj 
tails  atone,  or 
bjstearapover 
not  safTideiit, 
without  tbe  aid 
of  sails,  topn>> 
pel  the  ship 
after  Uie  rate 
of  five  statute 
miles  anbofur. 


II   tk€  tk^U 


To  North  America  (except  the  West  Coast 

thereof) : — 

For  ships  clearing  out  hotween  the 

sixteeuth  day  of  Januaiy  and  the 

fourteenth  day  of  October,  both  days 

inclusiye       .«. 

For  ships  clearinc^  out  between  the 

fifteenth  day  of  October  and  the 

seyenteenth  day  of  January,  both 

days  inclusive  

To  the  West  Indies  and  any  part  of  the 
East  Coast  of  Central  or  South  America, 

north  of  the  Equator      

To  any  part  of  tne  East  Coast  of  South 

America,  lying  between  the  Equator  and 

the  twenty-fiftn  degree  of  south  latitude . 

To  the  West  Coast  of  Africa  north  of  the 

jLQuator    •••        «••        •••        •••        •*■ 

To  the  Coast  of  Africa  south  of  the  Equa- 
tor, or  to  the  Falkland  Islands,  or  to  any 
part  of  the  East  Coast  of  South  America 
southward  of  the  twenty-fifth  degree  of 

south  latitude      

To  the  Maiuitius,  and  to  the  Western  Coast 

of  America  south  of  the  Equator 
To  Ceylon    ,..        ...        .,.        ...        ... 

To  Western  Australia        

To  any  other  of  the  Australian  Colonies  ... 
To  New  Zealand  and  to  the  Western  Coast 
of  America  between  the  Equator  and  the 
fortieth  degree  of  north  latitude 
To  the  Western  Coast  of  America  north 
of  the  fortieth  degree  of  north  latitude, 
and  the  islands  adjacent  thereto  . 


vh^Urcriaul 
of  saitthf  stea 
cagiaes  «f  M 
leas  povat^ 
lofBdrBt^  «^ 
out  t^  aii  tf 
sails,  ta  nd 
the  ship  »sa 
the  xatecf  it 

statute 

hour* 


DtiffS. 


70 


40 


80 

70 

84 
84 


105 


13C 

Vi 

liO 

8J 

1:»0 

b5 

110 

90 

150 


182 


45 
40 

50 

50 


C5 


90 
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For  the  like  purposes,  the  said  emigration  commissioners,  acting  1)J 
and  under  the  authority  of  one  of  her  Majesty's  principal  aecKiMiim 
of  state,  from  time  to  time,  by  any  notice  in  writing  issued  under 
the  hands  of  any  two  of  such  commissioners,  and  published  in  tbe 
London  Gazette^  may  nevertheless  declare  what  shall  be  deemed  to 
be  the  length  of  voyage  from  the  United  Kingdom  to  any  of  tbe  said 
herein-befDre  mentioned  places,  or  to  any  other  port  or  place  wlu^ 
soever,  'and  may  fix  such  difierent  lengths  of  voyage  as  they  m&y 
think  reasonable  for  such  difierent  descriptions  of  yesuels  as  afore- 
said. 

XXXI.  Before  any  "  passenger  ship "  shall  be  cleared  out  the 
emigration  officer  at  the  port  of  clearance  shall  survey  or  cause  to 
be  surveyed  by  some  competent  person  the  provisions  and  water  by 
this  act  required  to  be  placed  on  board  for  the  consumption  of  the 
passengers,  and  shall  si^isfy  himself  that  the  same  are  of  a  good  aod 
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wboleeome  quality,  and  in  a  sweet  and  good  condition,  and  are  in 
quantities  sufficient  to  secure  throughout  ue  voyage  the  issues  herein- 
after prescribed :  in  addition  to  the  allowance  of  pure  water  for  the 
use  or  each  passenger  there  shall  be  shipped  for  oo<^dng  purposes  an 
additional  supply  of  piu^  water,  after  the  rate  of  at  least  ten  gallons 
for  every  day  of  the  prescribed  length  of  voyage  for  every  one  hun- 
dred statute  adults  on  board ;  and  also  for  the  use  of  tlie  crew  and  Provisions  for  the 
all  other  persons  on  board  an  ample  supply  of  wholesome  provisions  jJIJ^Jj^J^*  ^i^ 
and  pure  watery  which  shall  not  be  inferior  in  quality  to  ibe  supply  forUiepa&tmgen. 
of  the  same  articles  provided  for  the  consumption  of  ttie  passengers : 
all  such  water,  provisions,  and  stores  shall  be  provided  and  properlv 
stowed  away  in  accordance  with  the  requirements  of  the  twenty-ninth 
section  of  this  act,  by  and  at  the  expense  of  the  owner,  charterer,  or 
master  of  the  ship ;  and  if  a  clearance  be  obtained  for  any  **  passenger  penaUy. 
ship  *'  which  shall  not  be  then  stored  with  the  requisite  quantities  of 
Bucn  water,  provisions,  and  stores  as  are  required  bv  tnis  act,  the 
owner,  charterer,  or  master  of  such  ship,  or  any  of  them,  shall  for 
each  offence  be  liable  to  a  penalty  not  exceeding  tnree  hundred  pounds 
sterling. 

XXXII.  If  such  emigration  officer  shaU  consider  that  any  of  the  JjJ'^fflJ^.J^*^" 
provisions  or  stores  or  water  are  not  of  a  good  and  wholesome  nject  «ud  mark 
quality,  or  are  not  in  a  sweet  and  good  condition,  it  shall  be  lawful  ^  5^*"Tth'' 
for  him  to  reject  and  mark  the  same,  or  the  packages  or  vessels  in  ^qi^  t^he  landed, 
which  they  are  contained,  and  to  direct  the  same  to  be  landed  or  andifrcshipped 
emptied ;  and  if  such  rejected  provisions  or  stores  or  water  shall  E^|^y{"^^   ^  * 
not  thereupon  be  forthwith  landed  or  emptied,  or  if,  after  being 

landed,  the  same  or  any  part  thereof  shall  be  resldpped  in  such  ship, 
the  [owner,  charterer,  or  master  thereof,  or  any  of  them,  or  if  re- 
shipped  in  any  other  *'  passenger  ship,**  the  person  causing  the  same 
to  1b^  reshipped,  shall  for  each  offence  be  liable  to  a  penalty  not 
exceeding  one  hundred  pounds  sterling. 

XXXIII.  In  every  "passenger  ship"  the  water  to  be  laden  on  ^iftJ^'Sj^J! 
board,  as  herein-before  required,  shall  be  carried  in  tanks  or  in  casks  prored  by  emi^- 
to  be  approved  by  the  emigration  officer  at  the  port  of  clearance.  ^^^^  <>*««• 
When  casks  are  used,  they  shall  be  sweet  and  tight,  of  sufficient 

strength,  and  if  of  wood  properly  charred  inside,  and  shall  not  be 
capable  severally  of  containing  more  than  three  hundred  gallons 
each :  the  staves  of  the  water  casks  shall  not  be  made  of  fir,  pine,  or 
soft  wood.  In  case  of  noncompliance  with  any  of  the  requirements 
of  this  section,  the  owner,  charterer,  or  master  of  such  ship,  or  any  of 
them,  shcdl  for  each  offence  be  liable  to  a  penalty  not  exceeding  fif^ 
poimds. 

XXXIV.  If  any  "  passenger  ship  **  shall  be  intended  to  call  at  any  ^^^^""l^^ 
intennediate  port  or  place  during  the  voyage,  for  the  piuyose  of  intermediate 
taking  in  water,  and  if  an  engagement  to  that  effect  shall  Be  inserted  ports  to  fill  np 
in  the  bond  mentioned  in  the  sixty-third  section  of  this  act,  tlien  it  ^**'' 
shall  be  sufficient  to  place  on  board  at  the  port  of  clearance  such 

supply  of  water  as  may  be  requisite,  according  to  the  rate  herein- 
after mentioned,  for  the  voyage  of  the  said  ship  to  such  intermediate 
port  or  place,  subject  to  the  following  conditions ;  (that  is  to  say,) 
First  That  the  emigration  officer  signify  his  approval  in  writing 
of  the  arrangement,  to  be  carried  amongst  the  papers  of  the 
ship,  and  exhibited  to  tlie  chief  officer  of  customs,  or  to  her 
Majesty's  consular  officer,  as  the  case  may  be,  at  such  interme- 
diate port  or  place,  and  to  be  delivered  to  the  chief  officer  of 
customs,  or  to  ner  Miyesty's  consular  officer,  as  the  case  mav  be, 
on  the  arrival  of  the  said  ship  at  the  final  port  or  place  of  dis- 
charge: 
Secondly.  That  if  the  lensth  of  either  portion  of  the  voyage, 
whether  to  such  intermediate  port  or  place,  or  firom  such  mter- 
mediate  port  or  place  to  the  final  port  or  place  of  discharge,  be 
not  prescribed  in  or  under  the  provisions  of  this  act,  the  emigra' 
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tion  officer  at  the  port  of  clearance  shall  in  ereiy  Buch  t^ 
declare  the  same,  in  writing,  to  be  carried  amongst  the  papers c^ 
the  ship : 
Thu*dly.  That  the  ship  shall  have  on  board  at  the  time  a  cleanuM 
is  demanded,  tanks  or  water  casks,  of  the  description  hermr 
before  mentioned,  sufficient  for  stowing  the  quantity  of  watff  re- 
quired for  the  longest  of  such  portions  of  the  voyage  as  aforen^ 
XXXV.  The  master  of  every  *'  passenger  ship  "  shall,  during  tfe 
Yoya^,  including  the  time  of  detention  at  any  place  before  the 
termmation  thereof,  issue  to  each  passenger,    or,   where  the  ^ 
sengers  are  divided  into  messes,  to  the  head-man  for  the  time  bein^ 
of  each  mess,  on  behalf  and  for  the  use  of  all  the  members  thereci 
an  allowance  of  pure  water,  and  sweet  and  wholesome  provisio&& 
of  good  quality,  according  to  the  following  dietaiy  scale;  (that  is 
to  say,)  if  the  length  of  the  voyage,  computed  as  herein-before  nwi- 
tioned,  shall  not  exceed  eighty-four  days  for  ships  propelled  by  sifls 
only,  or  fifty  days  for  ships  propelled  by  steam,  or  steam  in  iud  of 
sails,  then  according  to  the  dietary  scale  marked  "  A.  ;**  but  if  tk 
length  of  tlie  voyage,  computed  as  aforesaid,  shall  exceed  eighty-to 
days  for  ships  propelled  by  sails  onlv,  or  fifty  days  for  slups  pro- 
pelled by  steam,  or  steam  in  aid  of  sails,  then  according  to  tk 
dietary  scale  marked  "  B." 

"Water. 

Three  quarts  of  water  daily  to  each  statute  aduH,  exclusive  of  tb« 
quantity  herein-before  specified  as  necessary  for  cooking  tbe 
articles  herein-after  required  to  be  issued  in  a  cooked  state. 


Pbovisions. 
Weekly,  per  statute  adult 


Bread  or  biscuit,  not  inferior  in  quality 

to  navy  biscuit  

Wheaten  flour 

Oatmeal 

■Tvice         ,.,        ,.,        ...        ,,,        ,,, 
Pcfts 

*'*-^  •••  •••  •••  •••  ••• 

Potatoes 

j3eei         ..,        ,,,         ,,,        ,,,        ,,, 

Pork 

Tpft 

•*-^**  •••  •••  •*•  •••  ••• 

ougar       ..,         ,,,         ,,,         ,,,         ,,, 
oait  ,.,         ,,,         ,,,         ,,,         ,,, 

Mustard  ...         

Black  or  white  pepper,  ground 

Vinegar 

Lime  juice  

Preserved  meat 

ouet        ...        ... 

Baisins 

Butter     


SCALS  A. 

For  Toyagea  not 

exceeding  84  davs 

for  sailing  vesseu, 

orSOdayafor 

ateameia. 

ScAXi  B. 
For  iiijagM 

exceeding  84  ^ 

forsailinirreisai. 

orSOdayafor 

Ib4. 

OS. 

lit. 

«. 

3 

8 

3 

8 

1 

0 

2 

0 

1 

8 

1 

0 

1 

8 

0 

8 

1 

8 

1 

8 

0 

0 

2 

0 

1 

4 

1 

4 

1 

0 

1 

0 

0 

o 

*• 

0 

3 

1 

0 

1 

0 

0 

2 

0 

2 

0 

0 
One 

• . « 

i 

giU. 

.  .  . 

0    i 

0    k 

One  gill. 
0    0 

• .  • 

..  • 

1 

0 

•  M>  •*  • 

0 

fi 

•  •  * 

•  •  • 

0 

8 

•  ■  • 

•  •  • 

0 
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Substitutions. 

Substitutions  at  the  following  rates  may,  at  the  option  of  the  master 
of  any  **  passenger  ship,"  be  made  in  the  above  dietary  scales,  that  is 
to  say: — 

I  lb.  of  preseryed  meat  for  1  lb.  of  salt  pork  or  beef. 

1  lb.  of  nour  or  of  bread  or  biscuit,  1  x.  r  IJ  lb.  of  oatmeal,  or  1  lb. 

or  i  lb.  of  beef  or  of  pork       J  I     of  rice,  or  I  lb.  of  peas. 

lib.  of  rice for  l^lb.of  oatmeal,  or  i;i(Vt;^r«a. 

ilb.  of  preserved  potatoes for  1  lb.  of  potatoes. 

lOoz.  of  currants  for  8  oz.  of  raisins. 

3i  oz.  of  cocoa  or  of  coffee,  roasted  1  />  «  f  o  ^..    ^  *  « 

and  ground /  ^°'  -[Soz-oftea. 

}lb.  of  treacle for  ilb.  of  su^ar. 

Igill  of  mixed  pickles   • for  1  gill  of  vmegar. 

Provided,  that  the  substituted  articles  be  set  forth  in  the  contract  Penalty  ou  non- 
tickets  of  the  passengers.    In  case  of  noncompliance  wiUi  any  of  compliance, 
the  requirements  of  this  section,  the  master  of  the  ship  shall  be  liable 
for  eacn  offence  to  a  penalty  not  exceeding  fifty  pounds  sterling. 

XXXVI.  The  messes  into  which  the  passengers  in  any  passenger  She  of  messes, 
ship  may  be  divided  shall  not  consist  of  more  than  ten  statute  adults 

in  each  mess,  and  members  of  the  same  family,  whereof  one  at  least 

is  a  male  adult,  shall  be  allowed  to  form  a  separate  mess.    The  pro-  ProTisions  to  be 

visions  according  to  the  above  scale  shall  be  issued,  such  of  them  as  SSdcs^ifch"*^ 

require  to  be  cooked,  in  a  properly  cooked  state,  daily,  before  two  require  cooking  to 

o'clock  in  the  afternoon,  to  the  head  person  for  the  time  being  of  each  ^  cooked. 

mess  on  behalf  and  for  the  use  of  the  members  thereof.    The  first 

of  such  issues  shall  be  made  before  two  o'clock  in  the  afternoon  of  the 

day  of  embarkation  to  or  for  such  passengers  as  shall  be  then  on 

board.    In  case  of  noncompliance  with  any  of  the  requirements  of 

this  section,  the  master  of  the  ship  shall  for  each  offence  be  liable  to 

a  penalty  not  exceeding  fifty  pounds. 

XXX VII.  The  said  emigration  commissioners  for  the  time  being,  Power  to  cmigra- 
acting  under  the  authority  of  one  of  her  Majesty's  principal  secre-  riJScnao*imtho. 
taries  of  state,  may  from  time  to  time,  by  any  notice  for  that  purpose,  rise  an  alternative 
issued  under  the  hands  of  any  two  of  such  commissioners,  and  pub-  ^^^^  »caie. 
lished  in  the  London  Gazette,  authorize  the  issue  of  provisions  in  any 

"  passenger  ship  "  according  to  such  other  dietary  scale  (besides  that  here- 
in-before  prescribed)  as  shall  in  their  opinion  contain  in  the  whole  an 
equivalent  amount  of  wholesome  nutriment ;  and  after  the  publication 
of  such  notice  it  shall  be  lawful  for  the  master  of  any  *' passenger 
ship  "  to  issue  provisions  to  his  passengers  either  according  to  the 
scale  by  this  act  prescribed,  or  according  to  the  scale  authorized  by 
the  said  commissioners,  whichever  may  have  been  set  forth  in  the 
contract  tickets  of  the  passengers :  provided  always,  that  the  said  Z^"  *o  commis- 

*  ,        "  ,        *1,      .. J  •!_''  L        Ai  sioners  10  alter 

commissioners  acting  under  such  authonty  and  by  such  notice  as  dietary  scale, 
aforesaid  may  revoke  or  alter  any  such  dietary  scale  authorized  by 
them,  as  occasion  may  require- 

XXXVIII.  Every  »*  passenger  ship "  carrying  as  many  as  one  ^"l^^^^^^ 
hundred  passengers  shall  have  on  board  a  seafaring  person,  who  shall 

be  rated  in  the  ship's  articles  as  passengers  steward,  and  who  shall 

be  approved  by  the  emigration  officer  at  the  port  of  clearance,  and 

who  shall  be  employed  in  messing  and  serving  out  the  provisions  to 

the  passengers,  and  in  assisting  to  maintain  cleanliness,  order,  and 

good  discipline  among  the  passengers,  and  who  shall  not  assist  in  any 

way  in  navigating  or  working  the  ship.    In  case  of  noncompliance  P®"*^J|J  ®"  ^^' 

with  any  of  the  requirements  of  this  section,  the  master  of  the  ship  **"i*   °^* 

shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds 

nor  less  than  five  pounds  sterling. 

XXXDC   Every  "passenger  ship"  carrying    as    many  as    <>ne  ^^^^<J 
hundred  passengers  shall  also  have  on  board  a  seafaring  man,  or  if  t^pnratos. 
carrying  more  tSian  three  hundred  **  statute  adults,"  two  seafaring 
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men  to  be  rated  and  approved  as  in  the  case  of  passengers  Btewwfe 
Z'shall  bremployedYn  cooking  the  food  of  tbe  pi^n^rs;  ^«- 
venient  place  for  cooking  shall  al^  be  set  apart  ^n  deckhand  a 
sufficient  cooking  apparatus,  properly  coxered  in  and  ^^«^j^ 
be  provided,  to  the  satisfaction  of  the  «^d  emigration  oflBoert^ 
^tK  a  proper  supply  of  fuel  adequate,  in  his  opinion.  ^^J^""^ 
TmJe^  fa  cas^  ot  noncompUance  with  any  <^,the  leqnn^meoterf 
Section,  the  master  of  th^e  ship  shaU  for  each  ^^^^^^^^^ 
a  penalty  not  exceeding  fifty  pounds  nor  less  than   fire  poonds 

^^X^f  In  every  foreign  "passenffer  ship''  in  vrhich  «» J»*«T  ^  ^ 
balf  of  thepassiigers  shalf be  British  9^\«<',^. unless  the  ina^eT«ri 
officers  or  not  less  than  three  of  tiiem  shaU  understmd  and^ 
inteUigibly  the  EngUsh  language,  there  ^^^\^S^^^\^^  ^ 
number  of  paasengers  does  not  exceed  two  hundred  and  My.  («e 
person,  and  where  it  exceeds  two  hundred  and  ^^^  ^<>  P^^^J^^ 
Werstand  and  speak  intelligibly  the  langui^e  spoken  by  tl»  mw* 
and  crew  and  also  the  English  language,  and  such  persona  ^  ^ 
as  interpreters,  and  be  employed  exclusively  in  ^^^^^  ?*  jj* 
passengers,  and  not  in  the  working  of  the  ship;  and  no  iraA  di^ 
shall  clear  out  or  prooeed  to  sea  without  having  such  "^toprelCT  « 
interpreters  on  board;  and  the  master  of  any  such  ^^oreignm 
deanng  out  or  proceeding  to  sea  without  having  such  ^taorprrtef 
mterprSters  on  iSoard  as  aforesaid,  shall  for  each  offence  he  h^Wetoi 
penalty  not   exceeding  fifty  pounds  nor  less   than    five  poB»is 

sterlinff 

XLL  Every  "passenger  ship"  shall  in  the  following  cases  cwry* 
duly  qualified  medical  practitioner,  who  shall  be  rated  on  the  si»ip» 

Firet,*  when  the  duration  of  the  intended  voyage,  aa  t«wfe;^<]JJ 
computed,  exceeds  eighty  days  in  the  ciwe  of  st^iPf  PfgPf^ 
sails,  and  forty-five  days  in  the  case  of  ships  propped  by  8te«», 
and  the  number  of  passengers  on  board  exceeds  fifty : 
Second,  whenever  tiie  number  of  persons  on  board  (mchiding  caw* 
passengers,  officers,  and  crew)  exceeds  three  hundred : 
In  case  of  noncompliance  with  any  of  tiie  requirements  of  tins  se^ 
the  master  shatt  for  each  offence  be  Hable  to  a  penalty  not  exceettfflg 
one  hundred  pounds  nor  less  than  twenty  pounds  sterhng. 

XLU.  No  medical  practitioner  shall  be  considered  to  be  duly  qaaii- 
fied  for  the  purposes  of  this  act  unless  authorised  by  l»w  to  p«^ 
in  some  part  of  her  Miyesty's  dominions,  or,  in  the  case  of  a  fmp 
ship,  in  the  country  to  which  such  ship  may  belong,  as  a  pbyw«^ 
surgeon,  or  apothecary,  nor  unless  his  name  shall  have  hem  noU^ 
to  the  emigration  officer  at  the  port  of  dearanoe,  and  shall  nw  » 
objected  to  by  him,  nor  unless  he  shall  be  provided  ^^th  j^ 
surgicid  instruments  to  the  satisfaction  of  such  officer:  provwett' 
neverthdess,  that  where  the  m^ority  of  the  passengers  m  tsj 
"  passenger  ship,"  or  as  many  as  three  himdred,  are  '"^'^int^^'^i"^ 
medical  practitioner  who  may  be  approved  by  such  emigration  offieff 
may  be  carried  therein.  In  case  anjr  person  shall  proceed  or  atta^ 
to  proceed  as  medical  practitioner  in  any  "  passenger  ship  witlioet 
being  duly  qualified  as  aforesaid,  or  contrary  to  any  of  the  i«^[*' 
ments  of  this  section,  such  person  and  all  persons  aiding  or  awttiBg 
therein  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  ooe 
hundred  pounds  nor  less  than  ten  pounds  sterbng.  ^ 

XLIU.  The  owner  or  charterer  of  etpry  "  passenger  «MP  **" 
provide  for  the  use  of  the  passengers  a  supply  of  medicines,  "**?* 
comforts,  instruments,  and  other  things  proper  and  J^^^^^^^LJJ 
diseases  and  accidents  incident  to  sea  voyages,  and  for  the  w****^ 
treatment  of  the  passengers  during  the  voyage,  including  an  «de^i»» 
supply  of  disinfecting  fluid  or  agent,  together  with  prinied  or  wntten 
directions  for  the  use  of  the  same  respectively;  bsA  such  mewsw- 
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medical  comforts,  instruments,  and  other  tbings  shall,  in  the  judg- 
ment of  the  emigration  officer  at  the  port  of  clearance,  be  good  in 
quality,  and  sufficient  in  (juantity,  for  the  probable  exigences  of  the 
intended  voyage,  and  shall  be  properly  paoKed  and  pla^  under  the 
chai^  of  the  medical  practitioner,  when  there  is  one  on  board,  to  be 
used  at  his  discretion.  In  case  of  noncompliance  with  any  of  the  Penfttty. 
requirements  of  this  section,  the  master  of  the  ship  shall  for  each 
offi^nce  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than 
^^^  poimds  sterling. 

XLIV.  No  "  passenger  ship,"  except  as  herein-after  provided,  shall  S^^l^SSiri 
clear  out  or  proceed  to  sea  until  some  medical  practitioner,  to  be  ud  nemdnes, 
appointed  by  the  emigration  officer  at  the  port  of  clearance,  shall  ^ 
have  inspected  such  medicines,  medical  conuorts,  and  other  articles 
as  are  required  to  be  supplied  by  the  last  preceding  section,  and  also 
all  the  passengers  and  crew  about  to  mt>ceed  in  the  ship,  and  shall 
have  certified  to  the  said  emigration  officer  that  the  said  snip  contains 
a  sufficient  supply  of  medicines,  medical  comforts,  disinfecting  fluid 
or  agent,  instruments,  and  other  things  requisite  for  the  medical 
treatment  of  the  passengers  during  the  intended  voyage,  nor  until 
such  medical  practitioner  shall  have  certified  and  the  said  emigration 
officer  shall  be  satisfied  that  none  of  the  passengers  or  crew  appear, 
by  reason  of  any  bodily  or  mental  disease,  unfit  to  proceed,  or  likely 
to  endanger  the  health  or  safety  of  the  other  persons  about  to  proceed 
in  such  vessel.  Such  medical  inspection  of  the  passengers  shall  take 
place  either  on  board  the  vessel,  or,  at  the  discretion  of  the  said  emigra- 
tion officer,  at  such  convenient  place  on  shore  before  embarkation  as  he 
may  appoint;  and  the  master,  owner,  or  charterer  of  the  ship  shall 
pay  to  such  emigration  officer  a  sum  at  the  rate  of  twenty  shillings 
for  every  hundred  persons  so  examined :  provided  also,  that  in  case 
the  emigration  officer  on  any  particular  occasion  shall  be  unable  to 
obtain  the  attendance  of  a  medical  practitioner,  it  shall  be  lawful  for 
the  master  of  any  such  ship  to  clear  out  and  proceed  to  sea,  on  re- 
ceiving from  the  said  emigration  officer  written  permission  for  the 
purpose.  In  case  any  "  passenger  ship  "  shall  clear  out  or  proceed  to  Penalty, 
sea  without  having  complied  with  all  the  requirements  of  this  section, 
the  master  of  such  ship  shall  for  each  ofience  be  liable  to  a  penalty 
not  exceeding  one  hundred  pounds  nor  less  than  five  poimds 
sterling. 

XLV.  If  the  emiffration  officer  at  any  port  shall  be  satisfied  that  KeUndfagcrf^ 
any  person  on  bofl^  or  about  to  proceed  m  any  "  passenger  ship"  is  JJSuSnfSck- 
by  reason  of  sickness  unfit  to  proceed,  or  is  for  that  or  for  any  other  iJCM,orfurpnrify- 
reason  likely  to  endanger  the  health  or  safety  of  the  other  persons  on  "*«  •»"?• 
board,  the  said  emigration  officer  shall  prohibit  the  embarkation  of 
such  person,  or  if  embarked  shall  require  him  to  be  relanded ;  and  if 
such  emigration  officer  shall  be  satisfied  that  it  is  necessary,  for  the 
purification  of  the  ship  or  otherwise,  that  all  or  any  of  the  Dassengers 
or  persons  on  board  should  be  relanded,  the  said  emigration  officer 
may  require  the  master  of  the  ship  to  reland  all  such  passengers  or 
persons,  and  the  master  shall  thereupon  reland  such  passengers  or 
persons,  with  so  much  of  their  efibcts  and  with  such  members  of  their 
families  as  cannot  in  the  judgment  of  such  emigration  officer  be 
properly  separated  from  them ;  and  in  case  of  noncompliance  with  p eiwHy. 
any  of  the  requirements  of  this  section,  the  master,  owner,  or  charterer 
of  the  ship  shall  for  each  offfence  be  liable  to  a  penalty  not  exceeding 
two  hundred  pounds  nor  less  than  ten  pounds;  and  any  passenjfer  or 
person  embarKinff  after  such  prohibition,  or  refdsing  or  nejflecting  to 
leave  the  ship  wnen  so  directed  to  be  relanded,  shall  be  liable  to  be 
summarily  removed,  and  to  a  penalty  not  exceeding  forty  shillings 
for  each  day  which  he  shall  remain  on  board  after  the  ^ving  of  such 
prohibition  or  direction.  ^^mSS^ 

XLVI.  Any  passenger  so  relanded  on  account  of  the  sickness  of         J__ ' 
himself  or  of  any  member  of  his  family  who  may  not  be  re-embarked  As  to  return  of 
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pMsage  money  to  and  finally  sail  in  such  ship,  or  any  emigration  officer  on  his  beb^ 

Emded^naccount  ^^^^  ^®  entitled  to  recover,  by  summary  process,  the  whole  of  ik 

ofiickjiess,  8cc.    monies  which  may  have  been  paid  by  or  on  account  of  such  passoigB 

for  his  passage  and  that  of  the  members  of  his  family  so  relanded, 

from  the  party  to  whom  the  same  may  have  been  paid,  or  fh>m  tk 

owner,  charterer,  or  master  of  such  ship,  or  any  of  them,  at  tk 

option  of  such  passenger  or  emigration  omcer. 

Sabsiitence  XLVII.  The  master  of  any  *'  passenger  ship,"  firom  which  the  wb^ 

topS^OT***  ^^  ^"^y  P*^  ^^  ^^  passengers  shall  be  relanaed  on  account  of  any  d 

rebmded.  the  reasons  mentioned  in    section  forty-five,    shall    pajr   to   ^tk 

passenger  so  relanded  (or  if  he  shall  be  lod^d  and  maintained  in 

any  hulk  or  establishment  under   the  supenntendence  of  the  ss^ 

emigration  commissioners,   then  to  the  emigration    officer   at   tk 

port,)  subsistence  money  at  the  rate  of  one  shilling  and  sixpeaee 

a  day  for  each  statute  adult,  uutil  he  shall  be  re-embarked,  or  deelise 

or  neglect  to  proceed,  or  imtil  his  passage  money,  if  recovcrabit 

under  the  forth-sixth  section  of  this  act,  be  returned  to  him. 

Retnni  of  passage     XLVIII.  If  any  person  by  whom  or  on  whose  behalf  any  contract 


luoncT  and  com-  shall  have  been  made  for  a  passage  in  any  ship  proceeding  on  any 
^swni^era^hero  ^^7^^  ^^  which  this  act  extends,  shall  be  at  the  place  of  emharkatkn 
passage!  not  before  six  o'clock  in  the  afternoon  of  tlie  day  of  embarkatioB 
KJii^g'to*^*"  appointed  in  such  contract,  and  shall,  if  required,  pay  the  stipulatfd 
contract.  passage  money,  or  the  unpaid  balance  thereof,  and  if  from  anj  cause 

whatever,  other  than  his  own  refusal,  neglect,  or  default,  or  the 
prohibition  of  an  emigration  officer,  as  herein-before  mentioned,  of 
the  requirements  of  any  order  in  council,  such  passenger  shall  not 
be  received  on  board  before  that  hour,  or  if  fi:om  any  such  cause  as 
aforesaid  any  passenger  who  shall  have  been  received  on  hoard  sbaQ 
not  either  obtain  a  passage  in  such  ship  to  the  port  at  which  he  mi^ 
have  contracted  to  land,  or,  together  with  all  the  immediate  members 
of  his  family  who  may  be  included  in  such  contract,  obtain  a  passage 
to  the  same  port  in  some  other  equally  eligible  ship,  to  sail  witoin  ten 
days  from  the  expiration  of  the  said  day  of  embarkation,  and  in  the 
meantime  be  paid  subsistence  money  from  the  time  and  at  the  rate 
herein-after  mentioned,  such  passenger,  or  any  emigration  officer  on 
his  behalf,  shall  be  entitled  to  recover,  either  from  the  party  to  whom 
or  on  whose  account  the  same  may  have  been  paid,  or  (in  case  such 
contract  shall  have  been  made  with  the  owner,  charterer,  or  master 
of  such  ship,  or  with  any  person  acting  on  behalf  or  by  the  authority 
of  any  of  them  respectively,)  from  such  owner,  charterer,  or  master 
of  such  ship,  or  any  of  them,  at  the  option  of  such  passenger  or 
emigration  officer,  all  monies  which  shall  have  been  paid  by  or  on 
account  of  such  passengers  for  such  passage,  and  also  such  further 
sum,  not  exceeding  ten  pounds  in  lespect  of  each  such  passage,  as 
shall,  in  the  opinion  of  the  justices  of  the  peace  who  shall  adjudicate 
on  the  complaint,  be  a  reasonable  compensation  for  the  loss  or  incon- 
venience occasioned  to  such  passenger  oy  the  loss  of  such  passa^. 
«uw<rf  detention.      ^^^^'  ^  ^7  ship,  whether  a  **  passenger  ship"  or   otherwise, 
shall  not  actually  put  to  sea,  and  proceed  on  her  intended  voyage 
before  three  o'clock  in  the  afternoon  of  tlie  day  next  after  the  'said 
day  of  embarkation,  the  owner,  charterer,  or  master  of  such  ship,  or 
his  or  thefr  agent,  or  any  of  them,  at  the  option  of  such  passenger  or 
emigration  officer,  shall  pay  to  every  passenger  entitled  to  a  passage 
(or  if  such  passenger  shall  be  lodged  and  maintained  in  any  esu- 
blishment  under  the  superintendence  of  the  said  emigration  com- 
missioners, then  to  the  emigration  officer  at  the  port  of  embarkation,} 
subsistence  money  after  the  rate  of  one  shilling  and  sixpence  for  each 
statute  adult,  in  respect  of  each  day  of  delay  for  the  first  ten  days, 
and  afterwards  three  shillings  a  day  for  each  statute  adult,  until  the 
final  departure  of  such  ship  on  such  voyage,  and  the  same  may  be 
recovered  in  manner  herem-after  mentioned;  provided  that  if  the 
passengers  be  maintained  on  board  in  the  same  manner  as  if  the  voyage 


Passengers  Act,  1855,  18  ^-  19  VicL  did.  ccxvii 

liad  commenced,  no  such  subsistence  money  shall  be  payable  for  the 
first  two  days  next  after  the  said  day  of  embarkation,  nor  if  they 
shall  be  maintained  shall  such  subsistence  money  be  payable  if  the 
ship  be  unavoidably  detained  by  wind  or  weather,  or  by  any  cause 
not  attributable,  in  the  opinion  of  the  emigration  officer,  to  the  act  or 
default  of  the  owner,  charterer,  or  master. 

L.  If  any  "  passenger  ship"  shall,  after  clearance,  be  detained  in  Shine  putting 
port  for  more  than  seven  days,  or  shall  put  into  or  touch  at  any  port  SjfJ'uV  nrp^w*!* 
or  place  in  the  United  Kingdom,  she  shall  not  put  to  sea  again  until  ^''^''"''  *'''• 
there  shall  have  been  laden  on  board,  at  the  expense  of  the  owner, 
charterer,  or  master  of  such  ship,  such  fiuther  supply  of  pure  water, 
wholesome  provisions  of  the  requisite    Irinds    and   qualities,  and 
medical  comforts  and  stores,  as  may  be  necessary  to  make  up  tlie  full 
quantities  of  those  articles  herein-before  required  to  be  laden  on 
board  for  the  intended  voyage,  nor  until  any  damage  she  may  have 
sustained  shall  have  been  effectuaUy  repaired,  nor  until  the  master  of 
the  said  ship  shall  have  obtained  from  the  emigration  officer  or  his 
assistant,  or,  where  there  is  no  such  officer,  or  in  his  absence,  from 
the  officer  of  customs  at  such  port  or  place,  a  certificate  to  the  same 
efiect  as  the  certificate  herein-before  required  to  enable  the  ship  to 
be  cleared  out ;  and  in  case  of  any  default  herein  the  said  master  Penally  on 
shall  be  liable,  on  conviction,  as  herein-after  mentioned,  to  a  penalty  SJl^^Jj^  ^^'^ 
not  exceeding  one   hundred  pounds,  nor  less  tlian    fifty   poimds 
sterling:  and  if  the  master  of  any  "^assencer  ship"  so  piuting  into  ships puiung 
or  touching  at  any  port  or  place  as  aforesaid  shall  not  within  twelve  back  to  be  n- 
hours  thereafter  report,  in  writing,  his  arrival,  and  the  cause  of  his  ^^"^J^  *''"'^- 
putUng  back,  and  the  condition  of  his  ship,  and  of  her  stores  and 
provisions,  to  the  emigration  officer,  or,  as  the  case  may  be,  to  the 
officer  of  customs  at  the  port,  and  shall  not  produce  to  such  officer 
the  official  or  "  master's  list"  of  passengers,  such  master  shall  for  Penalty  on 
each  offence  be  liable  to  a  penalty  not  exceeding  twenty  pounds,  nor  °»«"t«^r/<w* 
less  than  two  pounds  sterling.  ^* 

LI.  If  any  "passenger  ship"  shall  put  into  any  port  or  place  in  i"«>w«>fwTcck 
the  United  Kingdom  in  a  damaged  state,  and  the  master,  charterer,  JJn^^^fo  ^' 
or  owner  shall  not  give  a  written  undertaking  that  the  said  ship  shall  provided  wuii  a 
be  made  sound  and  seaworthy,  and  shall  within  six  weeks  from  the  P«»»nge  by  some 
day  of  her  so  putting  into  such  port  or  place  again  proceed  with  her  maintiiiued  in^hc 
passengere  on  her  intended  voyage,  and  if  the  said  ship  shall  not  metutimc. 
accordingly  be  made  seaworthy,  and  proceed  on  her  intended  voyage 
within  that  period,  or  if  any  such  ship  shall  after  the  commencement 
of  her  voyage  be  wrecked,  sunk,  or  otherwise  destroyed,  or  shall,  from 
any  cause  whatsoever,  not  land  her  passengers  at  the  place  where 
they  may  have  respectively  contracted  to  land,  the  owner,  charterer, 
or  master  thereof  shall  provide  the  passengers  with  a  passage  in  some 
other  eligible  ship,  to  sail  within  six  weeks  to  the  port  or  place  at 
which  they  respectively  may  have  originally  contracted  to  land,  and 
shall  in  the  meantime,  if  the  passengei*s  be  not  lodged  and  main- 
tained on  board  in  the  same  manner  as  if  the  ship  were  at  sea,  pay 
to  such  passengers  (or  if  such  passengers  shall  be  lodged  or  main- 
tained in  any  hulk  or  establishment  under  the  superintendence  of 
the  said  emigration  commissioners,  then  to  the  emigration  officer  at 
such  port  or  place,)  subsistence  money  after  the  rate  of  one  shilling 
and  sixpence  sterling  for  each  statute  adult  in  respect  of  each  day  of 
delay  until  such  passengers  are  duly  forwarded  to  their  destination ; 
and  if  default  snail  be  made  in  any  of  the  requirements  of  this  in  defanlt. 
section,  such  passengers  respectively,  or  any  emigration  officer  on  PJ^f*  *"^"*y  *® 
their  behjdf,  shall  be  entitled  to  recover,  by  summary  process,  as     ^  "'°^  ' 
herein-after  mentioned,  all  monies  which  shall  have  been  paid  by  or 
on  account  of  such  passengers  or  any  of  them  for  such  passage,  fi'om 
the  party  to  whom  or  on  whose  account  the  same  may  have  been  paid, 
or  from  the  owner,  charterer,  or  master  of  such  ship,  or  any  of  tnem, 


Oexviii  Appendix. 

Foirer  to  rcmor«  at  the  Option  of  8uch  pasaenger  or  emigratioii  offioer :  prorided  tbtt 
y^!"^^  ^"'"'  the  said  emigration  officer  may,  if  he  shall  think  it  necesMwy.  diiw: 
that  the  passengers  shall  be  removed  from  such  *'  passenger  sbip~  h 
the  expense  of  uie  master  thereof;  and  if  after  such  directioii  tay 
Penalty  on  pns-  passenger  shall  refuse  to  leave  such  ship,  he  shall  be  liable  to  a 
sengcrs  refoaiiig.  pendty  not  exceeding  forty  shillings,  or  to  imprisonment  not  exeeed- 

ing  one  calendar  month. 
Secretary  of  state,     LII.  If  the  passengers  or  cabin  passengers  of  any   " 


wnsS'Sf  Sr*  •^T"  ^^  ^  ^^^  ^^  ^™  *^y  ^  "  P*8®®°!?®'  sbipr  or  sball  be 
off  passengers  at  pioKod  up  at  sea  from  any  boat,  raft,  or  otherwise,  it  shall  be  lavfol 
■<^  if  the  port  or  place  to  which  they  shall  be  conveyed  shall  be  in  tfa« 

United  Kingdom,  for  one  of  her  Mfyesty's  principal   secaretanas  of 
state,  or  if  in  any  of  her  Miyesty's  colonial  possessioDS,    for  te 
governor  of  such  colony,  or  for  any  person  authorized  by  him  for  the 
purpose,  or  if  in  any  foreign  country,  for  her  Miyesty^s  comolsr 
officer  at  suck  port  or  place  therein,  to  defray  all  or  any  part  of  the 
expenses  thereby  inciured. 
Goveniore  or  con-     LIII.   If  any  passenger  or  cabin  passenger   of  any  "paflsenger 
piwscSgcrsTf  the  ship"  shall,  without  any  neglect  or  default  of  his  own,  find  himseif 
master  of  i he  ship  within  any  colonial  or  foreign  port  or  place  other  than  that  at  whiefa 
fail  to  do  so.        jjg  ^j^y  YiK7Q  Contracted  to  land,  it  shall  be  lawful  for  the  goveniflr 
of  such  colony,  or  for  any  person  authorized  by  him  for  the  purpose. 
or  for  her  Majesty's  consular  officer  at  such  foreign  port  or  place,  a* 
the  case  may  be,  to  forward  such  passenger  to  his  intended  dest^ia- 
tion,  unless  the  master  of  such  ship  shall,  within  forty-eight  hours  of 
the  arrival  of  such  passenger,  give  to  the  governor  or  oonsokr 
officer,  as  the  case  may  be,  a  written  undertaking  to  forward  or  cam 
on,  within  six  weeks  thereafter,  such  passenger  or  cabin  passenger  to 
his  original  destination,  and  imless  such  master  shall  aocordingiy 
forward  or  carry  him  on  within  that  period. 
Kxpensesincurred     LIV.  All  expenses  incurred  imder  the  last  two  preceding  sections, 
procaiin'ijsfctiona  ®'  either  of  them,  by  or  by  the  authority  of  such  secretary  of  state. 
to  be  n  Cro;i'n      governor,  or  consular  officer,  as  aforesaid,  including  the  cost  of  maiD- 
^'^^^'  taining  the  passengers  until  forwarded  to  thieir  destination,  and  of  all 

necessary  bedding,  provisions,  and  stores,  shall  become  a  debt  to  her 
Majesty  and  her  successors  from  the  owner,  charterer,  and  mast^'  of 
such  ship,  and  shall  be  recoverable  from  them,  or  fh)m  any  one  or 
more  of  them,  at  the  suit  and   for  the  use  of  her  Majestr,  in  like 
manner  as  in  the  case  of  other  Grown  debts ;  and  a  certilicate  pur- 
porting to  be  under  the  hand  of  any  such  secretary  of  state,  governor, 
or  consular  offioer,  (as  the  case  may  be,)  stating  the  total  amoimt  of 
such  expenses,  shall  in  any  suit  or  other  prooeediug  for  the  recovery 
of  such  debt  be  received  in  evidence  without  proof  of  the  handwriting 
or  of  the  official  character  of  such  secretary  of  state,  governor,  or 
consular  officer,  and  shall  be  deemed  sufficient  evidence  of  the  amount 
of  such  expenses,  and  that  the  same  were  duly  incurred :  provided, 
nevertheless,  that  in  no  case  shall  any  larger  sum  be  recovered  oa 
aocoimt  of  such  expenses  than  a  sum  equal  to  twice  the  total  amount 
of  passage  money  received  by  the  owner,  charterer,  or  master  of  such 
passenger  ship,  or  any  of  them,  from  or  on  account  of  the  whole 
number  of  passengers  and  cabin  passengers  who  may  have  embarked 
in  such  ship  ;  which  total  amount  of  passage  money  shall  be  proved 
by  the  defendant,  if  he  will  have  the  advantage  of  this  limitation  of 
vartcTby  ^'"^"     *^®  ^?^*I  ^"t  if  *?y  ««<5h  passenffers  are  forwarded  or  conveyed  to 
goTcmor,  kc,  not  *^®^  intended  destination  under  tne  provisions  of  the  last  preceding 
entitled  to  retnm  section,   they  shall  not  be  entitled  to  the  return  of  their  passage 
of  passage  money,  money,  or  to  any  compensation  for  loss  of  passage  under  the  jm>- 
visions  of  this  act. 

Insurance  of 
passage  money 
not  to  be  void  on 
account  of  the 

nature  of  iheri^k.  p^y  such  monies,  or  in  respect  of  any  other  risk  under'this  act,  shall 
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be  deemed  to  be  inralid  by  reaeon  of  tbe  natnre  of  the  risk  orinterest 
BOiQgfat  to  be  oorered  by  such  policy  of  assurance. 

LVI.  If  any  passen^r  in  any  ship,  whether  a  "passenger  ship"  Penalty  on  wrong- 
OT  otherwise,  shall  be  landed  at  any  port  or  place  other  than  the  port  Jjjj^**^"'^  P"" 
or  i^aoe  at  which  he  may  have  contracted  to  land,  unless  with  his     ^^ 
prerious  consent,  or  unless  such  landing  shall  be  rendered  necessair 
by  perils  of  the  sea,  or  other  unavoidable  accident,  the  master  shau 
for  each  ofibnoe  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor 
less  than  ten  pounds  sterling. 

LVII.  Every  passenger  in  a  "  passenger  ship  "  shall  be  entitled^  PaMcnpcra  to  i>e 
for  at  least  forty-eight  hours  next  after  his  arrival  at  the  end  of  his  SJ^*^  '""^  ^ 
voyage,  to  sleep  in  the  ship,  and  to  be  provided  for  and  maintained  arrival. 
on  board  thereof,  in  the  same  manner  as  during  the  voyage,  tmless 
within  that  period  the  ship  shall  quit  such  port  or  place  in  the  further 
prosecution  of  her  voyage.    In  case  of  noncompliance  with  any  of  the  Penalty. 
requirements  of  this  section,  the  master  shall  for  each  offence  he  liable 
to  a  penalhr  not  exceeding  five  potmds  sterling. 

LYIII.  Nothing  herein  contained  shall  take  away  or  abridge  any  Paiscngcn*  right 
right  of  action  which  may  accrue  to  any  passenger  m  any  ship,  or  to  jJ^J^^"  ^"^ 
any  other  person,  in  respect  of  the  breach  or  nonperformance  of  anv  *^ 
contract  made  or  entered  into  between  or  on  l^half  of  any  sucn 
passenger  or  other  person,  and  the  master,  charterer,  or  owner  of  any 
such  ship,  or  his  or  their  agent,  or  any  passage  broker. 

LIX.  It  shall  be  lawful  for  her  Majesty,  by  any  order  in  council,    Mhceiiatuow. 
to  prescribe  such  rules  and  regulations  as  to  her  Majesty  may  seem  HcrMnicatTniay 
lit,  for  the  following  purposes ;  (that  is  to  say,)  by  onicri  in 

(1.)  For  preserving  order,  promoting  health,  and  securing  cleanli-  cojniai,  prefcrib« 
ness  and  ventilation  on  board  of  "  passenger  ships"  proceeding  haSndc^KdT 
fix)m  the  United  Kingdom  to  any  port  or  place  in  her  Majesty's 

rssessions  abroad. 
For  permitting  the  use  on  board  of  **  passenger  ships"  of  an 
apparatus  for  distilling  water,  and   for  defining  in  such  case 
the  quantity  of  fresh  water  to  be  carried  in  tanks  or  casks  for 
the  passengers. 
(3.)  For  prohibiting  emigration  from  any  port  or  ports  at  any  time 
when  choleraic  or  any  epidemic  disease  may  be  generally  preva- 
lent in  the  United  Kingoom  or  any  part  thereof,  or  for  reducing 
the  number  of  passengers  allowed  to  be  carried  in  **  passenger 
ships "  generally,  or  from  any  particular  ports  under  the  pro- 
visions of  this  act 
(4.)  For  requiring  duly  qualified  medical  practitioners  to  be  carried 
in  "passenger  ships,  in  cases  where  they  would  not  be  required 
to  be  carried  under  the  provisions  of  this  act 
Any  such  order  in  council  may  from  time  to  time  in  like  manner  be 
altered,  amended,  and  revoked,  as  occasion  may  require.    Any  copy 
of  such  order  in  council  contained  in  the  London  OazetU,  or  purport-  Gazette  and 
ing  to  be  printed  by  the  Qiieen's  printer,  shall  throughout  her  copies  printed  by 
Maiesty's  dominions  be  received  in  all  legal  proceedings  as  good  and  ^^jj^^of'^^ 
suihcient  evidence  of  the  making  and  contents  of  any  such  order  in  orden,&c. 
council. 

LX.  In  every  such  "  passenger  ship  "  the  medical  practitioner  on  Surgeon  or  maiter 
board,  aided  by  the  master  thereof,  or,  m  the  absence  of  such  medical  ^  J^SJ^'^"*^*^ 
practitioner,  the  master  of  such  ship,  is  hereby  empowered  to  exact  regulations. 
obedience  to  all  rules  and  regulations  which  may  be  prescribed  by  any 
such  order  in  council  to  be  observed  on  board  passenger  ships  as 
afbresaid;  and  any  person  on  board  who  shall  neglect  or  refuse  to  i*^^  on 
obey  any  such  rule  or  relation,  or  who  shall  obstruct  the  medical  ^ 
practitioner  or  master  ot  such  ship  in  the  execution  of  any  duty  im- 
posed upon  him  by  any  such  rule  or  regulation,  or  who  shall  offend 
against  any  of  the  provisions  of  this  act,  or  who  shall  be  gjnlty  of 
riotous  or  insubordinate  conduct,  shall  be  liable  for  each  offence  to 
a  penalty  not  exceeding  two  pounds  sterlings  and^  in  additicm  thereto. 
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to  be  confined  in  the  common  gaol  for  any  period  not  exeee&f 
one  month,  at  the  discretion  of  &e  justices  who  shall  adjudicaie  on 
the  complaint. 
Emi^tion  eom-       LXI.  The  said  emigration  commissioners  shall  from  time  to 


Sach  Abstract  to 
be  potted  up  ia 
eacuthip. 


Penalty. 

B<Mid  to  be  given 
by  masters  of 
British  and 


"****'"°^binEr"  P'^P*"^  ^^^^  abstracts  as  they  may  think  proper  of  the  whole  or  any 

oTactMnd  orders  part  of  this  act,  and  of  any  such  order  in  council  as  aforesaid  ;  and 

in  oonndL  four  copies  of  such  abstracts,  together  with  a  copy  of  this  act,  shall 

on  demand,  be  supplied  by  the  principal  officer  of  customs  at  the 

port  of  clearance  to  the  master  of  every  ''  passenger  ship  "  proceeding 

from  the  United  Kingdom  to  any  port  or  place  in  her  Majesty  s 

possessions  abroad ;  and  such  master  shall,  on  request  made  to  hin, 

produce  a  copy  of  this  act  to  any  passenger  on  board,  for  his  perosaL 

and,  further,  shall  post,  preyious  to  the  embarkation  of  the  passengers, 

and  shall  keep  posted  so  long  as  any  passenger  shall  be  entitled  to 

remain  in  the  ship,  in  at  least  two  conspicuous  places  between  the 

decks  on  which  passengers  may  be  carried,  copies  of  such  abstracts; 

Penalty  on  master  and  such  master  shall  be  liable  to  a  penalty  not  exceeding'  forty 

for  neglect;         shillings  Sterling  for  every  day  during  any  part  of  which  by  his  wet 

And  on  person      or  default  such  abstracts  shall  fail  to  be  so  posted ;  and  any  penon 

defacing  abstract  displacing  or  defacing  such  abstracts  so  posted  shall  be  liable  if} 

a  penalty  not  exceeding  forty  shillings  sterling. 
Sale  of  spirits  pro-  LXII.  If  in  any  "  passenger  ship "  any  person  shall  during  the 
passenger  shim?  ^^^J^®*  directly  or  indirectly,  sell  or  cause  to  be  sold  any  spirits  or 
strong  waters  to  any  passenger,  he  shall  be  liable  for  every  soch 
offence  to  a  penalty  not  exceeding  twenty  poimds  nor  less  than  fire 
pounds  sterling. 
LXIII.  Before  any  "  passenger  ship*'  shall  clear  out  or  j»oceed  to 

sea,  the  master,  together  with  the  owner  or  charterer  ot  the  ship. 

foreign  passenger  or,  in  the  event  of  the  absence  of  such  owner  or  charterer,  or  if 
^''^P'-  the  master  be  the  owner  or  charterer,  one  other  good  and  sufficient 

person,  to  be  approved  by  the  chief  officer  of  customs  at  the  port  of 
cleai'ance,  shall  enter  into  a  joint  and  several  bond,  in  the  sum  of 
two  thousand  pounds,  to  her  Hiiyesty,  her  heirs  and  successors,  accord- 
ing to  the  form  contained  in  Schedule  (C.)  hereto  annexed.   Such  bond 
shall  not  be  liable  to  stamp  duty,  and  shall  be  executed  in  duplicate. 
LXIY .  It  shall  be  the  duty  of  the  chief  officer  of  customs  at  the 
port  of  clearance  of  any  "passenger  ship"  boimd  to  any   of  her 
Majesty's  possessions  abroad,  to  cerdiy  on  one  part  of  such  bond  that 
it  has  been  duly  executed  by  the  said  master  of  such  ship  and  the 
other  obligor,  and  to  forwcurd   the   same  by  post  to  the  colonial 
secretary  of  the  colony  to  which  such  *'  passenger  ship "  may  be 
bound ;  and  such  certificate  shall,  in  any  colonial  court  of  judicature 
in  which  the  bond  may  be  put  in  suit,  be  deemed  conclusive  evid^ice 
of  the  due  execution  of  the  bond  by  the  said  master  and  the  other 
obhgor,  and  it  shall  not  be  necessary  to  prove  the  handwriting  of  the 
officer  of  customs  who  may  have  signed  such  certificate,  nor  that  he 
was  at  the  time  of  signing  it  chief  officer  of  customs  at  the  port  of 
clearance ;  provided  that  no  such  bond  shall  be  put  in  suit  in  any  of 
her  Majesty  s  possessions  abroad  after  the  expiration  of  three  calendar 
months  next  after  the  arrival  tlierein  of  the  said  ship,  nor  in  the 
United  Kingdom   after  the   expiration  of  twelve  calendar  months 
next  after  the  return  of  the  said  ship  and  of  the  said  master  to  the 
United  Kingdom. 

LXV.  In  the  absence  of  any  agreement  to  the  contrary,  the  owner 

SStm?"  thJ  *^«  shall  be  the  party  ultimately  reroonsible,  as  between  himself  and  the 

owncrto'be*        other  persons  hereby  made  liable  in  respect  of  any  defiault  in  com- 

rcsponsibie  in      plying  with  the  requirements  of  this  act;  and  that  if  any  such  last- 

respect  of  default,  mentioned  person  shall  pay  any  monies  hereby  made  payable  to  or  cm 

behalf  of  any  such  passengers  as  aforesaid,  the  person  so  paying  the 

same  shall  be  entitled,  in  the  absence  of  any  such  agreement  as  af<»e- 

said,  to  sue  for  and  recover  from  the  owner  the  amount  so  paid, 

together  with  costs  of  suit. 


Counterpart  of 
bond  to  be  cer- 
tified and  sent  to 
the  colonjr  to 
wluch  sliip  is 
bound,  and  to  be 
received  in 
evidence  without 
further  proof  of 
execution. 


In  the  absence  of 
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LXVI.  ^o  person  whatever  shall  directly  or  indirectly  act  as  a        ^^*^^ 
passage  broker  in  respect  of  passa^  from  the  United  Kingdom  to  Il_  '* 

any  place  out  of  Europe,  and  not  bemg  within  the  Mediterranean  Sea,  No  person  to  act 
or  shall  sell  or  let,  or  agree  to  seU  or  let,  or  be  in  anywise  concerned  brokciMviSoiit  a 
in  the  sale  or  letting  of  passages  in  any  ship,  whether  a  *'  passenger  licence, 
ship"  or  otherwise,   proceeding  from  the  United  Kingdom  to  any 
sucn  place  as    aforesaid,  unless  such  person,  with  two  good  and 
sufficient  sureties  to  be  approved  by  the  emigration  officer  at  the 
port  nearest  to  the  place  of  business  of  such  person,  shall  have  pre- 
viously entered  into  a  joint  and  several  bond,  in  the  sum  of  one 
thousand  |)ounds  to  her  Majesty,  her  heirs  and  successors,  according 
to  the  form  contained  in  Schedule  (D.)  hereto  annexed,  which  bond 
shall  be  renewed  on  each  occasion  of  obtaining  such  licence  as  herein- 
after mentioned,  and  shall  be  in  duplicate,  without  stamps,  and  one 
part  thereof  shall  be  deposited  at  tne  office  in  London  of  the  said 
emigration  commissioners,  and  the  other  part  thereof  with  the  emigra- 
tion officer  at  the  port  nearest  to  the  place  of  business  of  such  person, 
nor  unless  such  person  shall  have  obtained  a  licence,  as  herem-after 
mentioned,  to  let  or  sell  passages,  nor  unless  such  licence  shall  then 
be  in  force ;  and  if  any  person  shall  offend  in  anv  particular  against 
this  enactment,  every  person  so  offending  shall  for  each  offence  be 
liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  twenty 
pounds,  to  be  sued   for  and  recovered  as  herein-after  mentioned : 
provided,  that  sucli  bond  shall  not  be  required  of  any  person  who 
shall  be  one  of  the  sworn  brokers  of  the  city  of  London :  provided 
also,  that  there  shall  be  excepted  from  the  operation  of  this  section  Emi^*ion  own- 
the  said  emigration  commissioners,  and  any  persons  contractmg  with  agenu  ofpassnge 
them,  or  acting  under  their  authority,  and  also  any  person  acting  as  broken  exempted 
the  agent  of  any  passage  broker  in  pursuance  of  an  appointment  ^^  ^^  tectwu. 
made  in  the  form  prescribed  by  Schedule  (I.)  hereto  annexed,  signed 
by  such  passage  broker,  and  countersigned  by  such  emigration  officer 
as  aforesaid :  provided  further,  that  the  acts  and  defaults  of  any  ?^^  ^^n^e 
person  acting  under  the  authority  or  as  agent  of  any  passage  broker  for  ttiek^wlta. 
shall,  for  the  purposes  of  this  act,  be  deemed  to  be  also  the  acts  and 
defaults  of  such  passage  broker :  provided  also,  that  nothing  herein- 
before contained  shall  be  held  or  construed  to  prevent  the  said 
emigration  officer  from  accepting  the  bond  of  a  guarantee  society, 
such  bond  and  such  guarantee  society  as  shall  have  been  approved 
by  the  lords  commissioners  of  her  Majesty's  treasury,  in  lieu  of  the 
bond  of  two  good  and  sufficient  securities  as  aforesaid. 

LXYIl.  Any  person  wishing  to  obtain  a  licence  to  act  as  a  passage  Hoir  punge 
broker  in  respect  of  passages  from  the  United  Kingdom  to  anyplace  out  Jjjy  beobtSiMS 
of  Europe,  and  not  being  in  the  Mediterranean  Sea,  shall  make  appli- 
cation for  the  same  to  the  justices  at  the  petty  sessions  held  for  the 
district  or  place  in  which  such  person  shall  have  his  place  of  business; 
and  such  justices  are  hereby  authorized  (if  they  shall  think  fit)  to 
grant  a  licence  for  that  purpose,  according  to  the  form  in  the 
Schedule  (E.)  hereunto  annexed,  which  licence  shall  continue  in  force 
until  the  thirty-first  day  of  December  in  the  year  in  which  such 
licence  shall  be  granted,  and  for  thirty-one  days  afterwards,  unless 
sooner  forfeited,  as  herein  mentioned ;  and  upon  granting  such  licence  Jniticet  to  frive 
the  justices  shall  cause  a  notice  thereof  according  to  the  form  in  ttoS^oomiSi^^* 
Schedule  (F.)  hereto  annexed  to  be  transmitted  forthwith  by  the  post  lionen  of  licence 
to  the  said  emigration  commissioners  at  their  office  in  London :  pro-  panted, 
vided  always,  that  no  such  licence  shall  be  granted  unless  the  party  ^^^  ^^^^^ 
applying  for  the  same  shall  show  to  the  satisfaction  of  the  justices  cowmSSmM  of 
that  be  has  given  such  bond  to  her  Majestv,  her  heirs  and  successors,  intended  appiict- 
as  herein-before  required,  and  has  deposited  one  part  thereof  at  the  ****'*  ^^  licencw. 
office  in  London  oi  the  said  commissioners,  or  is  a  sworn  broker  of 
the  city  of  London,  and  has  in  either  case  ffiven  notice  to  the  said 
commissioners  fourteen  clear  days  at  least  before  such  application  of 
his  intention  to  apply  for  the  same,  which  notice  shall  be  transmitted 
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hy  tha  post  to  the  ofiBoe  in  XjOBdon  of  the  said  oommifisioners,  snd 

shall  be  aocording  to  the  form  contained  in  the  Schedule  (G.)  baratB 

Power  to jMUces  annexed;  provided  also,  that  any  justices  of  the  peaoe  who  shsil 

to  order  lu^ences    abjudicate  on  any  offbnoe  against  this  aot»  or  (m  any  bieaoh  or  »» 

t«J>e  M'^!^'      performance  of  any  of  the  requirements  thereof,  are  hereby  authomed. 

noticS  of  trLme  if  they  shaU  think  fit,  and  Ae  offender  is  a  passage  broker,  to  otto 

to  emignttion       (ug  Uoenoe  to  be  forfeited,  and  the  same  shaU  thereupon  be  forftttod 

comnuawonen.     mjoordinglv;  and  the  said  justices  making  sujoh  order  shall  iorthwith 

cause   notace  of  such  forfeiture,  in   the  form   contained    in  ik» 

Schedule  (H.)  hereunto  annexed,  to  be  transmitted  by  the  poit  U 

As  to  application  the  said  Commissioners  at  their  offioe  in  London;  in  Scotland,  when 

for  licences  in      any  pcrsosi  wishing  to  obtain  such  licence  shall  make  api^ieatioB  &r 

Scotland.  ^^  9Hmd  to  the  sheriff  or  steward,  or  sheriff  substitute  or  steward  aob> 

stitute,  in  place  of  to  such  justices  of  the  peace  as  aforesaid,  the  fanH 

given  in  the  said  Schedule  (D.).  (E.),  (F.),  (G.)  and  (H.)  reepeeti?^, 

shall  still  be  adhered  to,  with  such  alterations  as  may  be  neoeesaxy. 

Existing  licences      LXYIII*  Every  passenger  brok^'s  licence  in  force  at  the  ocm- 

lb  S^iSSuVrt      mencement  of  this  act  shtll,  unless  adjudged  to  be  forfeited,  eoBtius 

Feb.,  1866.  in  force  imtil  the  first  day  of  February,  one  thousand  eif^ht  hnndnd 

and  fifty-six,  but  no  longer;  and  all  acts  done  und»  euoh  MoeMe 

while  in  force  shaU  be  as  valid  as  if  done  under  any  licence  granted 

under  this  act. 

Faisage  brokeia       LXTX  No  passage  broker  shall  employ  as  an  a^pent  in  bis  buainaM 

iySr'Sc?pt       of  passage  br^er  any  person  not  holding  from  bun  the  appointmeat 

those  expressly     of  agent  as  hereiu-beiore  mentioned ;  and  every  person  holding  sadi 

anpointod  by        appomtment  fl^all  produce  the  same,  on  the  demand  of  any  emimticB 

A^^'u  toproduce  omoer,  or  of  an^r  person  treatlug  for  a  passage  under  this  act :  fiv  avf 

their  appoint-      breach  or  violation  of  this  enactment  in  any  particular,  the  offiodar 

Qicnuon  demand.  ^^  ^  ^^y^^  ^^  ^^j^  ^f^^^^  to  a  penalty  not  exceeding  fifty  poundi 

nor  less  than  twenty  pounds. 
Penalty  m.  LXX.  If  any  i)erson  shall  by  false  repreeentatbn  as  to  the  mm  of 

IS^inOncing"  a  ship,  or  otherwise,  or  by  any  false  pretence  or  fraud  wbataoew, 
others  to  engage  induce  any  person  to  engage  a  passage  in  any  ship,  the  peraon  so 
passages.  ofleuding  shall  for  each  offence  be  liable  to  a  pWial^  not  exoeeding 

twenty  pounds  nor  less  than  five  pounds  sterling. 
Contract  tickets       IJQQ.  Every  person  whatever,  except  the  said  emigration  eon- 
for  cabin  an^L^^  missloners  and  persons  acting  for  them  and  under  their  direot  aathd> 
0  er  passengers,  ^^^^  ^^^  ^^  receive  money  from  any  person  for  or  in  respect  of  a 

passage  in  any  ship,  or  of  a  cabin  passage  in  any  **  passenger  ship  ' 
{ftroceeding  from  the  United  Kingdom  to  anyplace  out  of  Europe,  sad 
not  being  within  the  Mediterranean  8ea,  shall  give  to  the  person 
paying  such  monev  a  contract  ticket,  si^ed  by  the  owner,  charterer, 
or  master  of  tiia  ship  or  "  passenger  ship  **  (as  the  case  ma^  be)  in 
which  the  passage  is  to  be  provided,  or  by  some  person  in  theur  or  his 
nunc,  and  on  their  or  his  behalf:  such  contract  ticket  shall  be  mads 
out  in  plain  and  legible  characters  on  a  printed  form,  which  in  the 
case  of  cabin  passengers  shall  be  aocording  to  the  form  contained  in. 
Schedule  (K.)  nereto  annexed,  and  in  the  case  of  all  other  paaeengen 
in  the  form  contained  in  Schedule  (L.)  hereto  annexed,  or  aooordine  to 
such  other  form  as  in  either  case  mayfi:om  time  to  time  be  preeoribed 
by  the  said  emigration  commissioners  in  anv  notice  issued  under  their 
hands,  or  the  hands  of  any  two  of  them,  and  pubhshed  in  the  Loniim 
OazeUe :  and  anv  directions  contained  on  the  face  of  such  form  of 
contract  ticket  shall  be  obeyed  in  the  same  manner  as  if  borein  set 
forth.  In  case  of  noncompliance  witiii  any  of  the  requirements  of 
this  section  or  of  any  of  the  directions  on  such  form  of  contract  tiefeet 
not  inconsistent  witn  this  act,  the  person  so  o£fending  shall  for  eadi 
offence  be  liable  to  a  p^ialty  not  exceeding  fifbr  pounds  nor  leas  tbaa 
five  pounds  steriing :  provided  always,  that  such  oimtraot  tickets  riiaU 
Penait  f  r         ^^^      liable  to  any  stamp  duty. 

indncing  any  one      LXXII.  Any  poTSon  wlio  shall  alter  or  cause  to  be  altered,  after  k 
^  ^T!*^t.  X     is  once  issued,  or  shall  induce  any  person  to  part  with,  render  uaelflBi, 

contract  ticket.  •'  '^  '^  ' 
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or  destroy  any  suoh  eontract  ticket,  during  the  oontinuance  of  the 
oontract  which  it  is  intended  to  evidence  (except  in  the  case  of  cabin 
passengers  who  may  have  consented  thereto),  shall  be  liable  in  each 
ease  to  a  penal^  not  exceeding  twenty  pounds  steriing. 

LXXIIL  Any  question  which  may  arise  respecting  the  breach  or  Sumroary  Temcdy 
nonperformance  of  any  of  the  stipulations  in  any  such  contract  ticket,  (^ntract!  ^ 
may,  at  the  option  cdT  any  passenger  or  cabin  passenger  interested 
therein,  be  heard  and  determined  in  a  summary  way  by  the  justices  of 
the  peace,  magistrates,  sheriffs,  or  other  officers  herein-after  authorized 
to  fuiyudicate  on  ofi'ences  and  complaints  under  this  act,  who  are 
hereby  authorized  to  try  such  questions,  and  if  they  shall  find  that 
a  breach  of  contract  lias  been  committed,  to  award  to  the  complainant 
such  damages  and  costs  as  they  may  think  fit,  not  exceeding  in  any 
eajse  the  amount  of  the  passage  money  specified  in  such  contract 
ticket  and  twenty  pounds ;  and  if  such  damages  and  costs  be  not  at 
once  paid,  payment  thereof  shall  thereupon  be  enforced,  in  the  same 
manner  and  by  the  same  processes  as  the  payment  of  subsistence 
money,  or  the  return  of  passage  money,  may  be  enforced  under  this 
act ;  provided  that  if  any  passenger  shall  have  obtained  compensation 
or  redress,  under  any  of  the  other  provisions  of  this  act,  he  shall  not 
be  entitled  to  sue  under  this  section  for  damages  for  the  same  matter 
or  cause  of  complaint. 

LXXrV.  If  any  cabin  or  other  passenger  shall,  on  demand  of  any  Penalty  o&  cabin 
emigration  officer,  refuse  or  omit  to  produce  his  oontract  ticket,  or  u  ^jjjfert*^^*"*^  *** 
any  owner,  charterer,  or  master  of  a  ship  shall  on  like  demand  refiise  omitting  to' 
or  omit  to  produce  to  any  emigration  officer  in  the  United  Kingdom  produce  contract 
the  countei-part  of  any  contract  ticket  issued  by  them,  or  on  t^eir  ^*^^^"* 
behalf,  for  the  inspection  of  suoh  emigration  officer,  and  for  the 
purposes  of  this  act,  every  person  so  ofiending  against  the  requirements 
of  this  section  shall  for  each  ofience  be  liable  simimarily  to  a  penalty 
not  exceeding  ten  poimds. 

LXXV.  Any  person  who  shall  act  as  an  **  emigrant  runner,"  without  Penalty  on  pcr- 
having  previously  been  Hcensed  and  registered  as  herein-after  men-  JJ"ucra  wftUout 
tionea,  or  who  while  so  acting  shall  omit  to  wear  conspicuously  on  his  liccucc  and  badge, 
breast  sueh  badge  as  herein-after  mentioned,  or  who  shall  employ  as  J"'l  ^"  p^woge 
an  ** emigrant  runner"  any  person  not  duly  licensed  and  registered,  tum!"*'™^*^*"^ 
shall  for  each  oifenoe  be  liable  to  a  penalty  not  exceeding  five  pounds 
nor  less  than  twenty  shillings. 

LXXVI.  The  iustices  of  the  peace  at  any  petty  sessions  held  for  Mode  of  licensing 
the  district  or  place  within  whicV  any  person  wishing  to  act  as  an  ^^.'^^^'^s 
**  emigrant  runner  "  is  to  carry  on  his  business  may,  upon  the  recom- 
mendation in  writing  of  an  emigrant  officer  or  of  the  chief  constable 
or  other  head  officer  of  police  of  suoh  district  or  place  (but  not  others 
wise),  grant,  if  they  shall  think  fit,  to  such  person  wishing  to  act  as 
runner  a  licence  for  that  purpose  according  to  the  form  in  Schedule  (M.) 
hereto  annexed,  and  sucn  runner  shall  within  forty-eight  hours  there- 
after (under  a  penalty  not  exceeding  forty  shillings  for  any  default) 
lodge  such  licence  with  the  nearest  emigration  officer,  who  shall 
register  the  name  and  abode  of  such  nmner  in  a  book  to  be  kept  for 
that  purpose,  and  shall  number  each  name  registered  in  arithmetical 
progression,  and  sliall  supply  to  such  runner,  on  his  paying  a  sum 
not  exceeding  seven  shillings  for  the  same,  a  badge  of  such  form  and 
description  as  shall  be  approved  by  the  said  emigration  commis- 
sioners. 

LXXVII.  Every  such  "  emigrant  runner's"  licence  shall  continue  Emigrant  mn- 
m  force  until  the  thirty-first  day  of  December  in  the  year  in  which  ge  ren*iwrr  ^ 
it  shall  be  granted,  unless  sooner  revoked  by  any  justice  of  the  peace,  annually, 
for  any  ofience  against  this  act,  or  for  any  other  misconduct  com- 
mitted by  the  holder  of  such  licence.    In  case  of  any  renewed  licence 
it  shall  be  sufficient  for  the  emigration  officer  to  note  thefact,  and  the 
date  of  the  renewal,  in  his  registry  book,  against  the  ori^al  entiy 
therein  of  the  name  of  the  runner  holding  such  renewed  hcence 
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Penalty  on  LXXVIII.  If  any  "emigrant  runner"  shall  refuse  orftfl  topw- 

JSlT^mi^!'^  duce,  on  demand,  his  badge  for  inspection,  or  to  permit  any  peR« 
duct.  to  take  the  number  thereof,  or  if  he  shall  fail  within  fortj<e^ 

hours  to  give  to  the  emigration  officer  of  the  port  or  place  vithm 
which  he  is  licensed  to  act,  notice  in  writing  of  any  change  in  hs 
place  of  abode,  in  order  that  his  new  abode  may  be  registered,  arrf 
the  loss  of  his  badge,  or  if  he  shall  mutilate  or  deface  his  badge,  or 
wear  the  same  while  unlicensed,  or  wear  any  other  than  iht  ow 
delivered  to  him  by  such  emimition  officer  as  aforesaid,  or  penit 
any  other  person  to  use  his  badge,  he  shall  for  each  such  offenee  be 
liable  to  a  penalty  not  exceeding  forty  shillings  and  to  the  foileitDe 
of  his  licence,  if  the  convicting  justices  or  magistrate  shall  so  dear 
Penalty  on  per-    mine;  and  any  person  retaining  or  using  any  "emigrant  nmnerV 
noUjurSiiy**^^*  ^^^^  ^^^  issued  to  him  imder  the  provisions  of  this  act,  or  coimt»- 
iisaed  to  them,     feiting  or  forging  any  such  badge,  shall  for  each  such  offence  be  liaUe 

to  a  penalty  not  exceeding  five  pounds. 
Ilow  iVeth  badges     LxXIX.  Such  emigration  officer  as  last  aforesaid  may,  if  he  thiob 
S  aiJt^iIi^id^   ^'»  ^^  payment  to  him  of  the  sum  of  five  sliillings,   deliver  a  new 
ones  are  lost  or     badge  to  any  licensed  "  emigrant  runner"  who  shsQl   satisfy  sodi 
mutilated.  officer  that  he  has  lost  his  original  badge,  or  who  shall  deliver  up  the 

same  in  a  mutilated  or  defaced  state. 
Rnnncrs  not  en-  LXXX.  No  "  emigrant  runner"  shall  be  entitled  to  recover  torn 
iSonfronMSr*  ^^7  passage  broker  any  fee,  commission,  or  reward,  for  or  in  coo- 
paMage  broker  slueration  of  any  service  connected  with  emigration,  unless  he  shiU 
uniMs  acUng  i^q  acting  under  the  written  authority  of  such  passage  hroko*,  flor, 
nor  from  enri^  under  a  penalty  for  each  ofifence  not  exceeding  five  poimds,  shall  tike 
grant*  for  pro-  or  demand  from  any  person  about  to  emigrate  any  fee  or  reward  far 
curing  Uieir  ^j^^  procuring  of  his  passage,  or  in  any  way  relating  thereto. 
List  of  runners  to  LXXXI.  Every  passage  broker  shall  exhibit  and  keep  constantly 
be  Mhibitcd  by  exhibited  in  some  conspicuous  place  in  his  office  or  place  of  businesi 
tTemigniition^'^  a  correct  list,  in  plain  and  legible  characters,  containing  the  naiix§ 
officers.  and  addresses  in  full  of  every  person  for  the  time  being  hdding 

such  authority  to  act  as  his  agent,  or  as  an  emigrant  runnCT  forliia 
as  aforesaid,  and  shall  on  or  before  the  fifth  day,  or  if  that  day  be  t 
Sunday,  on  or  before  the  fourth  day  in  every  month,  transmit  a  tnie 
copy  of  such  list,  duly  signed  by  him,  to  the  emigration  officer  stt- 
tioned  nearest  to  tlie  place  of  business  of  such  licensed  passage 
broker,  and  shall  report  to  such  emigration  officer  eveiy  discharge  or 
fresh  engagement  of  an  agent  or  of  an  "  emigrant  runner"  within 
twenty-four  hoiu^    of   the  same    taking  place.    In   case   of  non- 
compliance with  any  of  the  requirements  of  this  section,  the  p^^ 
so  offending  shall  be  liable  for  each  ofifence^to  a  penalty  not  exceeding 
five  pounds,  nor  less  than  two  pounds. 
Trustees  of  docks      LXXXU.  It  shall  be  lawful  for  the  trustees  or  other  peraons 
SS^rSuiat-   ^^^9^  ^^^^  ^®  management  of  any  docks  or  basins  in  any  port 
ingtbeianSng     withm  the   United  Kingdom  from    which  "passenger  ships"  •» 
anil  embarkation  despatched  to  make,  and  from  time  to  time  alter,  amend,  or  repetl, 
cndml^^  s"^^  ^^®^.  ^^^  bye-laws  as  may  be  necessary  for  prescribing  the 

for  ucensing  docks,  basins,  or  other  places  at  which  persons  arriving  by  sea  at 
emigrant  porters,  such  ports  for  the  purpose  of  emintiting,  or  actually  emigrating 
therefrom,  shall  be  landed  and  embarked,  and  the  mode  of  th€ir 
landing  and  embarkation,  and  for  licensing  porters  to  cany  th&r 
luggage  and  otherwise  to  attend  upon  them,  and  for  the  storing  and 
safe  custody  of  their  luggage,  and  for  admitting  persons  to  and 
excluding  persons  from  access  to  such  docks  or  basins,  and  for 
attaching  a  penalty  not  exceeding  hve  pounds  for  tlie  breach  of  anj 
of  such  rules  or  bye-laws,  such  penalty  to  be  sued  for  and  recoTered 
as  other  penalties  are  by  this  act  directed  to  be  recovered,  except  that 
instead  of  an  emigration  officer  such  trustees  or  other  persons  as  afore- 
said shall  sue  for  and  recover  the  same :  and  it  shall  fiuther  be  lawful 
for  such  trustees,  by  their  officers  or  servants,  or  by  any  policeoffi«r, 
to  arrest  and  detain  any  person  chai^ged  with  the  breach  of  any  such 
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rule  or  bye-law,  until  brought  before  any  justice  of  the  peace,  who  is 
hereby  authorized  to  adjudicate  on  the  offence  in  a  summary  way : 
provioed  that  no  such  i\des  or  bye-laws  shall  take  effect  until  they  Bye-lawt  to  be 
shall  have  been  approved  bv  one  oi  her  Majesty's  principal  secretaries  S£JJ^^^  <j* 
of  state,  and  published  by  his  authority  in  the  London  Gazette,  which  MdSlbJsbwl  ii** 
publication  shall  for  all  purposes  be  deemed  conclusive  evidence  of  ^^^  tendon 
such  rules  and  bye-laws,  and  of  the  approval  thereof  by    such  ^**^'^' 
secretary  of  state. 

LXXaIII.  And  whereas  the  said  emigration  commissioners  and  pendw  for  fuisi. 
persons  acting  under  their  authority  issue  from  time  to  time  certain  5*"g»ff^™*"" 
forms  of  application  and  other  papers  for  the  use  of  ^rsons  desirous  Jwwiemi^tiSor 
of  emigrating   by  their  assistance :  and  whereas  it  is  expedient  to  commissionen, 
afford  additional  security  against  the  falsification  or  misuse  of  such  wjJfwp<^"ona. 
forms  and  papers,  and  of  any  certificate  of  marriage  or  of  birth  or 
baptism,  or  other  document  or  statement  adduced  in  support  of  any 
application  to  the  said  commissioners  for  such   assistance :  be  it 
therefore  enacted,  that  if  any  |>erson  shall  falsely  represent  himself 
to  be  or  falsely  assume  to  act  as  the  agent  of  the  said  commissioners, 
or  shall  sell  any  such  form  of  application,  paper,  or  embarkation 
order,  or  shall  wilfully  make  any  false  representation  in  any  such  form 
of  application,  paper,  certificate,  or  document  as  aforesaid,  or  shall 
forge  or  fraudently  alter  any  signature  or  statement  contained  therein 
respectively,  or  shall  personate  any  person  named  therein  respectively, 
or  shall  aid  or  in  any  way  abet  any  person  in  any  such  false  repre- 
sentation, forgery,  alteration,  or  personation,  the  person  so  offending 
shall  be  liable  for  each  such  offence  to  a  penalty  not  exceeding  fifty 
pounds,  nor  less  than  two  pounds  sterling. 

LXXXIV.  All  penalties  and  forfeitures  imposed  by  this  act  shaU    Proc^ure/or 
be  sued  for  in  the  United  Kingdom  by  any  emigration  officer  or  his      ^^     •  ^'* 
assistant,  or  by  any  person  auUiorized  tbei'eto  by  the  said  emigration  By  wbom  peW- 
commissioners,  under  the  hands  of  any  two  of  them,  or  by  any  col-  J*^J^j*  ^ 
lector  or  comptroller  of  her  Miyesty's  customs,  or  by  any  other  officer 
of  her  Majesty's  customs  authorized  thereto  in  writing  by  the  commis- 
sioners of  her  Mtyesty's  customs,  and  in  any  of  her  Majesty's  pos- 
sessions abroad  by  any  government  emigration  officer  or  agent,  or  by 
any  such  coUector  or  comptroller  of  customs,  or  other  officer  of  customs 
so  authorized  as  aforesaid,  or  by  any  officer  authorized  to  sue  for 
penalties  and  forfeitures  under  this  act  by  writing  imder  the  hand 
and  seal  of  the  governor  of   any  such  possession;  and  the  said 
emigration  commissioners,  and  the  commissioners  of  her  Mcyesty's 
customs,  and  every  such  governor,  are  hereby  respectively  empowered 
to  grant  such  authority  as  aforesaid :  and  all  sums  of  money  made  By  wiiomptisaw, 
recoverable  by  this  act  as  return  of  passage  money,  subsistence  JJ^'J|^'5£ii 
money,  damages,  or  compensation,  may  be  sued  for  and  recovered  by  moiuei  may  be 
and  for  the  use  of  any  passenger  entitled  thereto  under  this  act,  woorcred. 
or  by  any  such  officer  as  aforesaid,  for  and  on  behalf  and  to  the 
use  of   any  such  passenger,    or   any  number  of  such  passengers 
respectively,  and  in  any  case  either  by  one  or  several  informations 
or  complaints. 

LXXXV.  All  penalties  imposed   and   all  sums  of  money  made  Tribunal  for  a^ju- 
recoverable  under  this  act,  by  way  of  passage  money,  subsistence  Jj^Sf  Md  com. 
money,  compensation,  or  damages  for  the  breach  of  any  stipulation  piainu  uudcr  this 
in  any  contract  ticket,  shall  and  may  be  sued  for  and  recovered  before  •«^- 
any  two  or  more  justices  of  the  peace  acting  in  any  part  of  her 
Majesty's  dominions  or  possessions  in  which  the  offence  shall  have 
been  committed,  or  the  cause  of  complaint  shall  have  arisen,  or  in 
which  the  offender  or  party  complained  against  shall  happen  to  be,  or 
acting  in  any  county  or  borough,  or  place  adjacent  to  any  navigable 
river  or  inlet  of  the  sea  on  which  such  offence  shall  have  been  com- 
mitted, or  cause  of  complaint  have  arisen ;  and  upon  information  or 
complaint  made  before  any  one  justice  of  the  peace  acting  as  afore- 
said, he  shall  issue  a  summons,  according  to  the  form  in  the  Schedule 
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(N.)  hereto  annexed,  requiring  the  party  offending  or  cGm^o&ei 
against  to  appear  at  a  time  and  plaoe  to  be  named  therein ;  and  eiar 
such  summons  shall  be  served  on  the  party  offending  or  conypbnwfl 
against,  or  shall  be  left  at  his  last  Known  place  of  abode  or  d 
business,  or  on  board  any  ship  to  which  he  may  belong ;  and  if  ivi 
party  shall  not  appear  accordingly,  then  (upon  proof  of  the  ds 
service  of  the  summons  by  delivering  the  summons  or  a  copy  tbaeaf 
to  the  party,  or  at  his*  last  Known  place  of  abode  or  of  business,  at  a 
board  any  ship  to  which  he  may  belong,  to  the  person  in  cfaufe  d 
any  such  ship,)  any  two  of  such  justices  so  acting  as  aforesaid  sp 
either  hear  and  determine  the  case  in  the  absence  of  the  psrtr,  « 
either  of  them  may  issue  his  warrant  for  apprehending  and  oris^ 
such  party  before  them,  or  any  two  justices  so  acting  as  aforesaid ;  cr 
the  justice  before  whom  the  charge  shall  be  made,  if  be  shaB  htfs 
reason  to  suspect,  from  information  upon  oath,  that  the  party  is  fibh 
to  abscond,  may  issue  such  warrant  in  the  first  instance,  without  ay 
previous  summons;  and  either  upon  the  appearance   of  the  pn? 
offending  or  complained  against,  or  in  his  absence  as  aforEssaia  0! 
two  of  such  justices  so  acting  as  aforesaid  may  hear  and  deteoBsar 
the  case,  either  with  or  without  any  written  information  or  oomplazBt 
and  upon  proof  of  the  offence,  or  of  the  complainant's  clann,  (as  ik 
case  may  be,)  either  by  confession  of  the  party  offending  or  em- 
plained  against,  or  upon  the  oath  of  one  or  more  credible  witoes  cr 
witnesses  (and  the  justices  are  hereby  authorized  to   sommon  ak 
swear  any  witnesses  who  maybe  deemed  necessary),  it  shall  be  UM 
for  such  justices  so  acting  as  aforesaid  to  convict  the  offender,  (xt 
abjudicate  upon  the  complaint,  (such  conviction  or  adjudicaticsi  to  h 
drawn  up  according  to  one  of  the  forms  of  conviction  or  adjudiciiiBa 
contained  in  Schedule  (0.)  hereto  annexed,  or  as  near  thereto  astk 
circumstances  of  the  case  will  admit,)  and  upon  every  snch  oonrkoaB 
to  order  the  offender  to  pay  such  ^nal^  as  they  may  think  propa 
not  exceeding  the  penalties  herein-before  imposed,  and  upon  erm 
such  abjudication  to  order  the  party  complained  against  to  pay  to  ^ 
party  suing  for  the  same  the  sum  of  money  or  damax^es  sued  fsL 
or  80  much  thereof  as  such  justices  shall  think  the  complainant  jotfH 
entitled  to,  together  with,  in  every  case,  the  costs  of  the  pit>cee<m» 
and  if  the  monies  and  costs  mentioned  in  such  conviction  or  m|^ 
dication  be  not  paid  immediately,  or  within  the  time  limited  in  tk 
order,  it  shall  be  lawful  for  any  two  of  such  j'ustices  so  acting  a 
aforesaid,  by  warrant,  (and  although  the  written  order  of  convictkD 
or  acyudication,  or  any  minute  thereof,  may  not  have  been  serwi 
to  cause  the  party  ofilBnding  to  be  committed  to  gaol,  there  to  U 
imprisoned,  with  or  without  hard  labour,  according  to  the  discrelifia 
of  such  justices,  for  any  term  not  exceeding  three  calendar  moodtf. 
^u^^r^eSh  ^^^^  ^^^  monies  and  costs  be  sooner  paid  and  satisfied :  raonW 
ingare preicribcd  always,  that  in  all  proceedings  taken  under  this  act  for  ymch  i* 
by  thif  tct.         form  is  herein  expressly  provided,  it  shall  be  lawful  to  use  fatm 
similar,  as  nearly  as  circumstances  will  admit,  to  those  contaiiud  in 
the  schedule  to  an  act  passed  in  tiie  session  of  parliament  holdeo  b 
the  eleventh  and  twelnn  years  of  the  reign  of  her  present  lli^jeitf* 
chapter  for^-three. 
F^Miditij^     EXXXVI.  Every  police  or  stipendiary  magistrate,  and  in  8ta^ 
Sdm^sStiSd*  ^^^  .^v^'y  sheriff  or  steward  and   sheriff  substitute  or  stewtfi 
•hcriff.  fcc.,  to      substitute   of  a  coimty   or  stewartry  within  his   own  countj  « 
wwen  M^tices  s*®^*?^*  ^^^^  ^^^ve  Buch  and  the  like  powers,  privil^es,  sad 
of  tiie  peace.        Amctions,  and  be  entitled  to  exercise  such  and  the  like  juris^tioa 
under  this  act,  as  any  justice  or  two  justices,  or  justices  at  prtn 
sessions,  have,  or  is  or  are  entitled  to  exercise  under  the  pioTiaoas 
of  this  act;    and  all   acts,  matters,  and  things  competent  to  be 
done  under  the  provisions  of  this  act  by  or  l^fore  any  Justice  <r 
two  justices  of  the  peace,  or  justices  at  petty  sessions,  or  otbfl" 
wise,   may   be   done   by    and    before    any  police   or  stip^oifitn 
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magistrate,  and  in  Scotland  by  and  before  any  sheriff  or  steward, 
or  sheriff  substitute  or  steward  substitute,  within  his  own  comity 
or  Stewart^. 

LXXXyII.  No  objection  shall  be  taken  or  allowed  to  any  com- NoobjecikMitolM 
plaint,  information,  summons,  or  warrant  under  this  act,  for  aJ^y  ^^^  ^1?*' 
alleged  defect  therein,  either  in  substance  or  in  form,  or  for  any  quashed  for  wtnt 
variance  between  such  complaint  or  information  and  Uie  evidence  ^  'w™- 
adduced  on  the  hearing  thereof;  but  if  any  variance  shall  appear 
to  the  justice  or  justices  present  and  acting  at  such  hearing  to  be 
such  that  the  party  so  summoned  and  appearing  has  been  thereby 
deceived  or  misled,  it  shall  be  lawful  for  such  justice  or  justices, 
upon  such  terms  as  he  or  they  shall  think  fit,  to  adjoiun  the  nearing 
ot  the  case  to  some  future  day,  and  in  the  meantime  to  commit 
the  defendant  to  such  safe  custody  as  the  said  justice  or  justices 
mav  think  fit,  or  to  discharge  him  upon  his  recognizance,  with  or 
without  sureties,  to   appear  at  such  time  and  place  as  may  be 
appointed:  no  oonvictfon,  order,  abjudication,  or  other  proceeding 
under  or  in  pursuance  of  this  act  shall  be  quashed  or  vacated  for 
want  of  form. 

LXXXVni.  All  penalties  imposed  by  this  act  shall,  when  reco-  ^J^^*^  <>' 
vered,  and   notwithstanding  any  local    act  of  parliament  to  the  P****"**^ 
contrary,  be  paid  to  the  emigration  officer  or  officer  of  customs 
at  whose  siiit  the  same  shall  have  been  recovered,  for  the  use  of 
her  Majesty  and  her  successors,  and  if  recovered  in  the  colonies 
shall  be  paid  over  by  the  p!u*ty  receiving  the  same  into  the  colonial 
treasury,  and  shall  form  part  of  the  general  revenue  of  the  colony, 
and  if  recovered  in  the  United  Kingdom  shall  be  paid  over  to 
the   said   emigration  commissioners,  if  the  party  at  whose    suit 
the  same  shsSl  have  been  recovered  be  an  emigration  officer  or 
his  assistant,  and  to  her  Mcyesty's  commissioners  of  customs  if  the 
party  at  whose  suit  the  same  shall  have  been  recovered  be  an 
officer  of  customs,  to  be  by  such  emigration  commissioners  and 
commissioners  of  customs  respectively  duly  accounted  for;    and 
all  such  penalties  as  may  be  recovered  in  the  United  Kingdom 
shall  be  appropriated  to  such  purposes  and  in  such  manner  as  the 
lord  high  treasurer  or  the  commissioners  of  her  Majesty's  treasury 
may,  from  time  to  time,  direct  and  appoint:  provided  always,  that  JufUces may 
it  sh^  be  lawful  for  the  justices  of  the  peace  who  shall  impose  any  S^^^^SSi 
such  penalty  at  the  same  time  to  direct,  if  they  shall  think  nt,  that  a  tin  to^pu^^"^^ 
•  part,  not  exceeding  one  moiety  thereof,  be  applied  to  compensate  any  aggrieved, 
passenger  for  any  wrong  or  damage  which  he  may  have  sustained  bv 
the  act  or  default  in  respect  of  wnich  such  penalty  or  forfeiture  shall 
have  been  imposed. 

LXXXIX.   If  in  any  suit,  action,  prosecution,  or  other  legal  Bwden  of  proof 
proceeding  under  this  act,  any  question  shall  arise  whether  any  ship  daiming  «eSp^ 
was  or  was  not  exempted  from  the  provisions  of  this  act  or  anv  of  tion  from  act 
them,  the  burden  of  proving  that  such  ship  was  so  exempted  snail 
lie  on  the  party  claiming  the  benefit  of  the  exemption,  and  failing 
such  proof  it  snail,  for  any  such  purpose  as  aforesaid,  be  taken  and 
acyudged  that  the  ship  did  come  wiUiin  the  provisions  of  this  act : 
and  it  shall  not  be  necessary,  in  any  information,  complaint,  or  other  Proof  of 
process  or  proceeding,  to  negative  any  exemption,  proviso,  or  condi-  "«B**^^«»' 
tion  contained  in  any  section  of  this  act  on  which  such  information, 
complaint,  or  other  process  or  proceeding  shall  be  framed,  neither 
shall  it  be  necessary  for  the  complainant  to  prove  the  negative,  but 
the  defendant  may  prove  the  ^&rmative  thereof,  if  he  will  have 
advant^e  of  the  same. 

XC.  u  in  any  proceeding  before  any  justice  or  justices  of  the  peace  Proof  of  a  parly 
under  this  act,  or  upon  any  action,  suit,  or  other  proceeding  whatso-  ^I^J^^^^ 
ever,  against  anv  person,  for  anything  done  either  contrary  to  or  in 
pursuance  of  this  act,  a  question  should  arise  whether  any  person  is 
an  emigration  officer  or  assistant  emigration  officer,  or  an  officer  of 
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customs,  viva  voce  evidence  may  be  given  of  such  taxit  by  the  o&.'e 
himself,  and  shall  be  deemed  legal  and  sufficient  evidence. 
Passengen  suing      XCI.  An  J  passenger  suing  under  this  act  for  anj  sum  of  mor^ 
^^  i2^.^***"*    made  recoverable  by  this  act  as  passage  money,  subsistence  mooej. 
or  compensation,  or  damages,  shall  not  be  deemed  an  incompeioi 
witness  in  any  proceeding  for  the  recovery  thereof,  notwithstuidi^ 
the  same,  if  recovered,  shall  be  applicable  to  his  own  use  and  benefii 
XOII.  No  plaintiff  shall  recover  in  any  action  against  any  emign 
tion  officer,  his  assistant,  government  emigration  agent,  or  officer  d 
customs,  or  other  person,  for  anything  done  in  pursuance  of  this  act 
if  tender  of  sufficient  amends  shall  have  been  made    before  soci 
action  brought,  or  if,  after  action  brought,  a  sufficient  sum  of  mooer 
shall  have  been  paid  into  Court,  bv  or  on  behalf  of  the  defendant 
limitation  of  XCIU.  No  acUon  or  suit  shall  oe  commenced  against  anj  emign- 

officSracMCtttUig  ^^^  officer,  his  assistant,  government  emigration  agent,  offieei  d 
the  act.  customs,  or  other  person,  for  anything  done  in  pursuance  of  or  unds 

the  authority  of  this  act,  untu  ten  clear  days'  notice  in  writbc. 
specifying  distinctly  the  cause  of  action,  has  been   given  to  tk 
officer,  agent,  or  person  as  aforesaid  against  whom  such  action  or  ^ 
is  intended  to  be  brought,  nor  after  three  calendar  months  next  afi0 
the  act  committed  and  mentioned  in  such  notice  for  which  such  actirA 
or  suit  shall  be  so  brought;  and  every  such  action  shall  be  broo^ 
laid,  and  tried  where  the  cause  of  action  shall  have  arisen,  and  vt^ 
i^o^*  "2«i  "^  *^y  other  place ;  and  the  defendant  in  such  action  or  suit  m«f 
uHrae,  &c.^^       plead  the  general  issue,  and  give  this  act  and  any  special  matter  is 
evidence,  at  any  trial  which  shall  be  had  thereupon;  and  if  the 
matter  or  thing  shall  appear  to  have  been  done  under  or  by  virtue  d 
this  act,  or  if  it  shall  appear  that  such  action  or  suit  was  broog^ 
before  ten  clear  days'  notice  thereof  given  as  aforesaid,   or  if  ssj 
action  or  suit  shall  not  be  commenced  within  the  time  herein-before 
limited,  or  shall  be  brought  or  laid  in  any  other  place  than  as  afiK^ 
said,  then  the  jury  shall  nnd  a  verdict  for  the  defendant  therein;  aoul 
if  a  verdict  shall  be  found  for  such  defendant,  or  if  the  plaintiff  io 
such  action  or  suit  shall  become  nonsuited,  or  suffer  a  discontinoflnff 
of  such  action,  or  if  upon  any  demurrer  in  such  action  judgment 
shall  be  given  for  the  defendant  thereon,  then  and  in  any  of  the  cases 
aforesaid  such  defendant  shall  recover  full  costs  of  smt  as  betwva 
solicitor  and  client,  and  shall  have  such  remedy  for  recovering  the 
same  as  any  defendant  may  have  for  his  costs  in  any  other  case  bj 
law. 

XCIV.  Where  no  time  is  expressly  limited  within  which  any  com- 
plaint or  information  is  to  be  made  or  laid  for  any  breach  or  no&- 
performance  of  any  of  the  requirements  of  this  act,  the  compliiot 
shall  be  made  or  the  information  laid  within  twelve  calendar  monthf 
from  the  time  when  the  matter  of  such  complaint  or  informatioa 
respectively  arose,  or  in  case  the  master  of  any  ship  is  the  offenckr 
or  party  complained  against,  within  twelve  calendar  months  next  tft« 
his  return  to  the  country  in  which  the  matter  of  complaint  or  iniii- 
mation  arose. 

XC  V.  And  whereas  it  is  expedient  to  provide  in  certain  cases  for 

the  carriage  of  passengers  by  sea  from  her  Majesty's  possiessiow 

Jojonjl  ▼oyagd    abroad ;  be  it  therefore  enacted  as  follows :  for  the  purposes  of  this 

defined.  ^^  ^^^  ^^  «« colonial  voyage,"  shall  signify  any  voyage  from  any 

place  within  any  of  such  possessions  (except  the  territories  under  the 

government  of  the  East  India  Company  and  the  island  of  Honj 

Kong)  to  any  place  whatever,  where  the  distance  between   such 

places  shall  exceed  foiur  himdred  miles,  or  the  duration  of  the  voyage, 

to  beprescribed  as  herein-afler  mentioned,  shall  exceed  three  days. 

Thii  act  to  anpiy       XCVl.  This  act  shall  apply,  so  far  as  the  same  is  applicable,  to  iD 

TO^LS^^SSLt     ^^^P®  carrying  passengers  on  any  such  "  colonial  voyage,"  except  tf 

M^Sca  to^      ^  s^ch  parts  of  the  act  as  relate  to  the  following  matters ;  (that  is  to 

matten  herein       Say,) 
named. 


Coats. 
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1.  To  passage  brokers  and  their  licences : 

2.  To  passengers*  contract  tickets : 

3.  To  emigrant  runners : 

4.  To  the  giving  bond  to  her  Majesty : 

5.  To  the  keeping  on  board  a  copj  d  this  act : 

6.  To  orders  in  council  regulating  emigration  from  the  United 
Kingdom,  or  prescribing  rules  for  promoting  health,  cleanliness, 
order,  and  ventilation: 

Provided  that  if  the  prescribed  duration  of  any  "  colonial  voyage"  lfw»y  coioiual 
be  less  than  three  weeks,  then,  in  addition  to  the  matters  lastly  herein-  JSS^nSj^kf, 


The  berths  and  berthing  : 

The  height  between  decks : 

Privies : 

Hospitals  : 

Light  and  ventilation  : 

Manning: 

Passengers  stewards : 

Passengers  cooks  and  cooking  apparatus : 

The  surgeon,  and  medicine  chest : 

The  maintenance  of  passengers  for  forty-eight  hours  after  arrival : 
Provided  also,  that  in  the  case  of  such  "  colonial  voyages  "  whereof 
the  prescribed  duration  is  less  than  three  weeks,  the  requirements  of 
this  act  respecting  the  issue  of  provisions  shall  not,  except  as  to  the 
issue  of  water,  be  applicable  to  any  passenger  who  may  have  con- 
tracted to  furnish  his  own  provisions. 

XC VII.  It  shall  be  lawful  for  the  governor  of  each  of  her  Miyesty's  Governor  of 
possessions  abroad,  by  any  proclamation  to  be  by  him  from  time  to  S^SJ^iuS;  ^^ 
time  issued  for  that  purpose  (which  shall  take  effect  frt)m  the  issuing  decUre  length  of 
thereof),  to  declare  what  shall  be  deemed  for  the  piurposes  of  this  act  ^*^3W»  ^"^Pf*" 
to  be  the  length  of  the  voyage  of  any  ship  carrying  passengers  from  3£t,  medicines, 
such  possession  to  any  other  place  whatsoever,  and  to  prescribe  such  tnd'medicti 
scale  of  diet  for  the  use  of  the  passengers  during  the  voyage  as  he  ««>nfortt. 
shall  think  proper,  and  also  to  declare  what  medicines,  medical  com- 
forts, medical  instruments,  and  other  matters  shall  be  deemed  neces- 
sary for  the    medical  treatment   of   the    passengers    during   such 
"colonial  voyage;"  and  the  provisions  ana  reauirements  of  every 
such  proclamation  shall  be  enforced  in  all  her  Majesty's  dominions 
as  if  tiiey  were  incorporated  in  this  act,  and  in  like  manner  as  the 
provisions  of  this  act  may  be  enforced;  and  a  copy  of  any  such  Copiesofprof la- 
proclamation,  purporting  to  be  under  the  hand  of  the  governor  of  J^^^^ 
the  colony  wherein  the  same  may  have  been  issued,  and  under  the  eridence. 

Sublic  seal  of  such  colony,  shall  in  anv  part  of  her  Majesty's 
ominions  wherein  the  same  shall  be  produced  be  received  as  good 
and  sufficient  evidence  of  the  due  issuing  and  of  the  contents  of 
such  proclamation,  unless  it  shall  be  proved  that  such  copy  is  not 
genuine. 
XCVin.  It  shall  be  lawful  for  the  governors  of  any  such  posses-  JSJi^^fjL-  .•- 

.  i'l.  .\      •  -L  ai-       —  iurveT  of  inips  in 

sions  respectivelv  to  authorize  such  person  or  persons  as  they  may  tke  colonies,  and 
think  fit  to  maxe  the  like  survey  and  examination  of  "  passenger  for  appointing 
ships"  sailing  from  such  possessions  respectively  as  is  herein-before  «»rgcous  thereto, 
required  to  be  made  by  two  or  more  competent  surveyors  in  respect 
of  "  passenger  ships  "  suling  from  the  United  Kingdom,  and  also  to 
authorize,  in  such  cases  as  to  such  governors  may  seem  proper,  any 
competent  person  to  act  as  medical  practitioner  on  board  any  *'  pas- 
senger ship  '  proceeding  on  a  *'  colonial  voyage." 

XCIX.  This  act  shall  not  apply  to  any  ol  the  territories  or  places  Power  to  the 
under  the  government  of  the  East  India  Company :  it  shall,  how-  Jf^^JJ^"^ 
ever,  be  lawful  for  the  governor-general  of  Inula  in  council,  from  conncu.  by  any 
time  to  time,  by  any  act  or  acts  to  be  passed  for  that  purpose,  to  «*  to  be  passed 
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for  thtt  jrarpose,   declare  that  this  act  or  any  part  thereof  shall  apply  to  the  ctniagt  of 
fo^'SSL^md  to   passengers  upon  any  voyage  from  any  ports  or  places  within  soch 
raaiw!  roid  re-      territories,  to  he  specified  in  such  act  or  acts,  to  any  other  pl«» 
Bpccting  food,  pas-  whatsoever,  to  he  also  specified  in  such  act  or  acts ;  and  al»  in  Mb 
wngen,  rargeoiu,  manner  to  authorize  the  suhstitution,  as  respects  such  voyages,  d 
other  articles  of  food  and  provisions  for  those  herein-before  cdidK' 
rated ;  and  to  declare  the  rule  of  computation  by  which  the  length  d 
any  such  voyage  shall  be  estimated ;  and  to  determine  the  persons  a 
officers  who  in  such  territories  shall  he  entitled  to  exercise  orperfeni 
the  powers,  functions,  or  duties  herein-before  given  to  or  umxwd 
uj)on  the  emigration  officers  and  officers  of  customs  in  the  VnM 
Kingdom ;  and  to  authorize  the  emplovment  on  board  any  ship  c4 1 
medical  practitioner  duly  qualified  by  law  to  practise  as  a  physcim- 
surgeon,  or  apothecary  within  such  territories ;  and  to  declare  for  \k 
piu^oses  of  tnis  act  the  space  necessary  for  passengers,  and  the  age 
at  which  two  children  shall  be  considered  eqiial  to  one  statute  adott 
in  ships  that  may  clear  out  from  any  port  or  place  within  sod)  teii- 
iSntmfJ^cr"*  tones;  and  also  to  declare  in  what  manner,  and  before  what  andK> 
penalties.  &c..       rities,  and  by  what  form  of  proceedings,  the  penalties  imposed  mi 
miMr  be  ■^^fw    the  sums  of  money  made  recoverable  by  this  act,  shall  oe  wed  fe 
an  recede  ^^^  recovered  within  such  territories,  and  to  what  uses  sudi  penite 

shall  be  applied :  and  on  the  passing  of  such  Indian  act  or  sots.  aiMi 
whilst  the  same  shall  remain  in  force,  all  such  parts  of  this  act  a 
shall  be  adopted  therein  shall  apply  to  and  extend  to  the  oairiagv  d 
passengers  upon  such  voyages  as  in  the  said  Indian  act  or  ads  ^ 
l^A'ISifi,"*^*!.  ^  specified.    The  provisions  of  such  Indian  act  shall  be  enforced  in 

DC  emorced  in  the    n  ir      -tr  *  _x_»       *  •  •     i«t_  *i-  •  •  t  jju 

colonies  in  like  ftU  her  M^esty  s  possossions  m  like  manner  as  the  provisions  of  ttni 
"•jnncr  as  this  act  may  be  enforced :  every  such  Indian  act  shall  oe  subject  to  fr- 
^  allowance  and  repeal,  and  shall  in  the  same  manner  be  transmitietii 

to  England,  to  be  laid  before  both  houses  of  parliament,  as  in  dtf 
case  of  any  other  law  made  by  the  governor-general  in  coonciL 
i7mteTxt%^d^,      ^'  T^®  master  of  every  ship  bringing  passengers  into  the  Vmtd 
—       *  Kingdom  from  any  place  out  of  Europe,  and  not  within  the  Me*- 
broi^tlStrSr  *®"'^®*^  Sea,  shall,  within  twenty-four  hours  after  arrival,  de^nrtp 
United  Kingdom   ^^^  emigration  officer  or  his  assistant,  or  in  their  absence  to  tbe  M 
t?i^Mter"fth^  officer  of  customs  at  the  port  of  arrival,  a  correct  list  signed  hj «* 
ship'tothe  cm?*  Piaster,  and  specifying  the  names,  ages,  and  callings  of  all  tbeptf- 
gniUon  officer,      seuffers  embarked,  and  also  the  port  or  ports  at  which  they  nsftt- 
tively  may  have  embarked,  and  showing  which,  if  any  o(  tbeBi,ii«T 
have  died,  with  the  supposed  cause  of  death,  or  been  bom  on  fl* 
nSiS  ^^'  voyage ;  and  if  any  master  shall  fail  so  to  deliver  such  list,  or  if  th* 

^  same  shall  be  wilfully  false,  he  shall,  on  conviction,  as  herwo-l*^ 

lm?d2It?at^^  mentioned,  be  liable  to  a  penalty  not  exceeding  fifbr  pounds.   8«k 
to  be  made  to  the  6"?igration  or  customs  officer  shall,  upon  receipt  of  such  list,  tn» 
registrar-general,  mit  the  particulars  respecting  any  passenger  named  therein  who  a^ 
have  died,  with  the  supposed  cause  of  &ath,  or  beai  bom  on  ^ 
voyage,  to  the  registrar-gBueral  of  births,  deaths,  and  marriam  •^ 
shall  file  the  same,  and  enter  a  copy  thereof  under  his  hand  in  tk 
"  Marine  Register  Book,*'  which  entry  shall  be  deait  with  and  be  a 
the  same  value  as  evidence  as  any  other  entry  made  in  snrii  boo^ 
under  the  provisions  of  an  act  passed  in  the  sesston  of  paili0^ 
held  in  the  sixth  and  seventh  years  of  the  reign  of  her  pi«**^ 
fl  fc  7  Vict.  c.  66.  Majesty,  intituled  "  An  Act  for  registering  Bulhs,  Deadis,  txtd  Ue^ 
ria^s  m  England." 

mSuSfOT  havfng     ^^'  ^^  ^^1  ^^^P  l»ringhig  passengers  into  the  United  Kingdon  fi« 

on  board  a  greater  any  place  out  of  Europe  shall  have  on  board  a  greater  irainbif« 

MiS  uiiS^pJ^*     passengers  or  persons  than  in  the  proportions  reqj^vely  pwsffftei 

scribed  by  section  ^^  ^^  fourteenth  section  of  this  act  for  ships  carrying  ptsM^ 

14  of  this  act.       from  the  United  Kingdom,  the  master  of  such  ship  shall  be  wk. 

on  such  conviction  as  herein-befoTe  mentioned,  to  a  psnaltjBOttf' 

ceeding  ten  pounds  nor  less  than  five  peonds  for  each  saeh  pffW  ^ 

statute  adult  constituting  any  such  excess. 
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CII.  The  master  of  every  passenger  ship  bringing  P^^s^®^^®'*  SS^'uL^jiLi 
into  the  United  Kingdom  &om  any  place  out  of  Europe  shall  make  to  to  pMsengen 
each  statute  adult  during  the  voyage,  including  the  time  of  detention,  broo^t  into  the 
if  any,  at  any  port  or  place  before  the  termination  thereof,  issues  of  ^'J^^J^^JJ^" 

Sure  water  and  of  good  and  wholesome  provisions,  in  a  sweet  con-  ihipt  cutTiag 
ition,  in  quantities  not  less  in  amount  than  is  pressribed  in  the  UJuiJ^ ^'^'^ 
thirty-fifth  section  of  this  act  for  passengers  proceeding  from  the  Kingdom. 
United  Kingdom ;  and  in  case  of  noncompliance  with  any  of  the  PbmHj  for 
requirements  of  this  section,  the  master  of  such  ship  shall,  on  such  *«&«lt- 
conviction  as  herein-before  mentioned,  be  liable  for  each  offence  to  a 
penalty  not  exceeding  fifty  pounds. 

ClII.  The  schedules  to  this  act  shall  be  deemed  to  be  part  of  this  |^^J]je^ 
act,  and  all  the  directions  therein  contained  shall  be  dulv  followed  ^ 
and  enforced,  under  a  penal^  not  exceeding  ten  pounds  on  the 
person  failing  to  obey  the  same  respectively. 


SCnEDFLES  to  which  the  foregoing  Act  refers. 

SCHEDULE  (A.) 

Form  of  Certificate    rxbmftlico  a    Mail   Steahbr  from  the 
Provisions  of  the  British  Passenoers  Act,  1855. 

N.B. — ^This  certificate  must  be  produced,  on  demand,  to  the  emigra- 
tion officer  or  his  assistant,  or,  if  there  be  no  such  officer,  to  the 
chief  officer  of  customs  at  the  port  of  clearance  or  port  of 
departure,  by  the  master  of  any  steam  vessel  claiming 
exemption  from  the  Passengers  Act,  otherwise  the  exemption 
will  not  be  allowed. 

This  is  to  certify  that  the  steam  vessel  of  tons, 

registered  {^)  tonnage,  belonging  to  the  port  of  ,  is  duly  ^'^iSSSiSSte^ 

authorized  to  carry  mails  under  a  contract  with  the  government  of  ()  the  caM  of  n 

between  (*)  and  (*)  ,  fewign  v*"*^ 

and  is  therefore  exempt  from  the  operations  of  the  **  Passengers  Act,  (*)  inMrtheretlw 
1855,"  from  the  date  hereof  to  the  day  of  ■«)  of  the  ittte. 

18 

Given  under  my  hand  at  this 

day  of  18 


(Signature). 


Postmaster-general  of  the  United 
^     Kingdom    or  his   deputy  (or 
Governor  or  Postmaster-gene- 
ral, dc.y  of 

[name   the  colony  or  foreign 
state]  as  the  case  may  be). 


British  Consul's  Certificate  in  the  Case  of  a  Foreion  Steam 

Vessel. 

The  above  signature  is  to  the  best  of  my  belief  the  signature  of 
the  [here  insert  the  title  qf  ths  qffiar 

si{;ning  the  preceding  certificate],  the  officer  duly  authorized  by  the 
government  of  to  grant  the  same. 

(Her  Britannic  Majesty's  Oonsul- 
general.  Consul,  or  Vice-consul 
of  {astheeass 

may  he). 
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Appendix^ 


SCHEDULE  (B.) 

Form  of  Passengers  List. 


Ship's  Kame. 


Master*!  Name. 


TODB 

per  Register. 


Aggregate  Number  of 

supe^ial  feet  in  tiie  several 

compartments  set  apart  ffur 

Passengers  other  than 
Cabin  Passengers. 


Total  Nnmber  of  Statute  Adstti. 


cxchishc  of  Master,  Crew,  «^  tw 
Cabin  Passengers,  vUcfa  the     tav. 
Ship  can  legallj  cany.       j 


I  hereby  certify,  that  the  prorisions  actually  laden  on  board  this  ship  are  suffidai 

according  to  the  requirements  of  the  Passengers  Act,  for  statute  adalB, 

for  a  voyage  of                      days.  ' 

(Signature)     .Master. 

Date 185 


PorU 

of 

Embarkatkm. 


Names 

of 

Passengers. 


Nabies  and  Desoripttons  of  Passengers. 


Ago  of  each  Adult  of 
18  years  and  upwards. 


Married. 


Male.  Female. 


Single. 


Children 

between  land 

12  years. 


Male.  Female 


Male. 


Female. 


Infimts. 


Male.  Female 


Profession, 
Occupa- 
tion, or 
Calling  of 

Passenger. 


State 

whether 

English, 

Scotch,  or 

Irish. 


FortS 


tart  OS- 
Joi 


Summary. 


Adults  •••        •.. 

Children  between  1  and  12 ... 
Infants  ... 

Total 


... 
•• . 
... 


Number  of 

Souls. 

English. 

Scotch. 

Irish. 

Total. 

1 

\ 

We  hereby  certify  that  the  above  is  a  correct  list  of  the  nanies  and  descriptions  oi  vi 
the  passengers  who  embarked  at  the  port  of 

(Signed)     Master. 


Date. 


(Countersigned) 
185 


Emigration  OflBcer. 
Officer  of  Customs  at. 


N.B.^Line8  should  be  ruled  in  tlie  same  Form  for  any  additions  to  the  Utt  ^^  n! 
$hip  first  clears  out ;  and  similar  certificates  be  subjoined  to  such  additions,  accord  ^  ** 


requirements  of  the  act. 
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SCHEDULE  (C.) 

Form  of  Bokd  to  be  given  by  the  Master  and  bt  the  Owner 
OR  Charterer  of  a  "  Passenger  Ship." 

Know  all  men  by  these  presents,  that  we,*  •  lu^rt  berc  the 

are  held  and  nrmly  bound  unto  our  sovereign  by  the  ciiriiUan  ana 

grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  ^"ro^raMtions 
Ireland  defender  of  the  faith,  in  the  sum  of  two  and  addreucs  or 

tliousand  pounds  of  good  and  lawful  money  of  Great  Britain,  to  <»f^  ©^  'i*e  two 
be  paid  to  our  said  the  heirs  and^^*^* 

successors ;  to  which  pt^yment  well  and  truly  to  be  made  we  bind 
ourselves  and  every  of  us,  jointly  and  severally,  for  and  in  the 
whole,  our  heirs^  executors,  and  administrators,  and  every  of 
them,  firmly  by  these  presents.  Sealed  with  our  seals.  Dated 
this  day  of  one  thousand  eight  hundred 

and  fifty 

Whereas  by  the  "  Passengers  Act,  1856,"  it  is  amongst  other  things 
enacted,  that  before  any  "  passenger  ship  "  shall  clear  out  or  proceed 
to  sea,  the  master  together  with  the  owner  or  charterer  of  the  ship, 
or  in  the  absence  of  such  owner  or  charterer,  or  if  the  master  be  the 
owner  or  charterer,  one  other  good  and  suflBcient  person,  to  be 
approved  by  \he  chief  officer  of  customs  at  the  port  of  clearance,  shall 
enter  into  a  bond  to  M&jesty,  heirs  and  successors,  in  the 
sum  of  two  thousand  pounds : 

Now  the  condition  of  this  obligation  is  such,  that  if  the  ship 
whereof  the  above-bounden  is  master,  bound  to 

is  in  all  respects  seaworthy,  *[and  if  the  said  ship  shall  ^jJiin  b"^et«  * 
call  at  the  port  of  and  there  shall  be  shipped  on  board  to  be  inserted  only 

at  such  port  pure  water  for  the  use  of  the  passengers,  sufficient  in  when  ibc  ship  is 
quantity  to  afford  an  allowance  of  three  quarts  daily  to  each  statute  mcdiate\SJt  to^'" 
adult  for  the  period  of  days  on  tne  voyage  from  such  port  to  uke  in  water  ai 

the  final  port  or  place  of  discharge  of  such  vessel  J  and  if  (notwith-  Pf^J,^*!'*^  '*  ^ 
standing  any  penalty  bv  the  said  act  imposed,  and  whether  the  same  ^ 
may  have  been  sued  lor  and  recovered  or  not,)  all  and  every  the 
requirements  of  the  said  Passengers  Act,  1855,  (except  such  of  them 
as  relate  exclusively  to  passage  brokers  and  runners)   and  of  the 
emigration  commissioners  acting  in  the  manner  prescribed  by  tlie 
said  act,  and  of  any  order  passed  hj  her  Majesty  in  coiuicil  relating 
to  "  passenger  ships  "  and  now  in  force,  shall  in  all  respects  be  weU 
and  truly  performed!  [and  if  the  master  for  the  time  being  of  the  +  Tiii«  clawc  to 
said  ship  shall  submit  himself,  in  like  manner  as  a  British  subject  Jj  JJc^jJJlJ  ^\ 
being  the  master  of  a  British  passenger  ship,  to  the  jurisdiction  of  foreign  passenger 
the  tribunals  in  Migesty's  possessions  abroad,  empowered  "^'P  7?^*^"?  *h 

by  the  said  act  to  adjudicate  on  offences  committed  against  the  said  colonics.  ^ 
act,]  and  if  moreover  all  penalties,  fines,  and  forfeitures  which  the 
master  of  such  ship  may  be  adjudged  to  pay  for  or  in  respect  of  the 
breach  or  nonfulfilment  of  any  of  such  requirements  as  aforesaid 
shall  be  well  and  truly  paid,  and  if  all  expenses  inciurred  by  the 
secretary  of  state  or  any  governor  or  British  consular  officer  under  the 
provisions  of  this  act  shall  also  be  well  and  truly  paid,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  by  the  above-bounden  t  inwrt  ninies 

and  in  the  presence  oft  ""^  "^'^'^•^ '» 


full  of  the 
witnesses. 


§  [I  hereby  certify,  that  the  above  bond  was  duly  signed,  sealed,  i^®l!t'J<**?*<' J** 
and  delivered  according  to  the  law  of  Great  Britain  bv  the  said  Xct  o/^SrtwM 

master  of  the  said  ship  and  by  the  said  and  forwarded 

(othtr  obligor)  ].  ttfciuS.?? ""  " 

,c,. .        .  f  Chief  Officer  of  Customs  according  to  s.  64, 

(Signature) ^     for  the  Port  of  of  the  act. 

pate) IH 


CCXX3QV 


AppencUa, 


*  Insert  Christiaii 
andnuvamein 
fttll,  with  occttpa- 
tions  and  address 
of  eacli  of  the 
parties. 


-Mnsertthe 
nameiand 
addresses  in  fUl 
of  the  witnesses. 


SOHEDTJLB  (D.) 

FoBM  OF  Passaox  Broker's  Annual  Bond,  with  Two  Sxtbeties,  to 

BE    APPROVED     BY  THE   EmIORATION   OfFICER    AT  TBS   NEAREST 

Port. 

Know  all  men  by  these  presents,  that  we,  A.  B.*  of 
O.  D.  of,  rfc.  and  E.  F.  of,  dc. 

are  held  and  firmly  hound  unto  our  soTereign 
by  the  ffrace  of  God,  of  the  United  Kingdom  of  Great  Britain 

,   and  Ireland  defender  of  the  faith,  in  the  sam 

of  one  thousand  pounds  of  good  and  lawful  money  of  Great 
Britain,  to  he  paia  to  oiur  said  the 

heirs  and  successors ;  to  which  payment  well  and  truly  to  !» 
made  we  bind  otn^elves  and  every  of  us,  jointly  and  severallT, 
for  and  in  the  whole,  our  heirs,  executors,  and  administrators* 
and  every  of  tiiem,  firmly  by  these  presents.  Sealed  with  oar 
seals.    Dated  this  day  of  one  thousand  eight 

hundred  and  fiJ^ 

Whereas  by  the  "Passengers  Act,  1855,"  it  is  amongst  other 
things  enacted,  that  no  person  whatever,  save  as  therein  excepted, 
shall  directly  or  indirectly  act  as  a  passage  broker  in  req)ect  of 
passages  from  the  United  Kingdom  to  any  place  out  of  £urope,  and 
not  being  within  the  Mediterranean  Sea,  or  shall  sell  or  let,  or  agree 
to  sell  or  let,  or  be  in  anywise  concerned  in  the  sale  or  letting  of 
passages  in  any  ship,  whether  a  "  passenger  ship  "*  or  otherwise, 
proceeding  from  the  United  Kingdom  to  any  such  pace  as  aforesaid, 
unless  such  person,  with  two  good  and  sufficient  sijreties,  to  be 
approved  by  the  emigration  officer  at  the  port  nearest  the  place  of 
business  of  such  person,  shall  have  previously  entered  into  a  joint 
and  several  bond  to  her  Majesty,  her  heirs  and  successors,  in  the 
sum  of  one  thousand  pounds :  and  whereas  the  said  C.  D,  and  B.  F. 
have  been  duly  approved  by  the  proper  emigration  officer,  as  sureties 
for  the  said  A.  B.  : 

Now  the  condition  of  this  obligation  is  such,  that  if  the  aboTe- 
bounden  A.  B.,  and  every  agent  whom  he  may  employ  in  bis 
business  of  a  passage  broker,  shaU  well  and  truly  observe  and 
comply  with  all  the  requirements  of  the  said  recited  act,  so  fiir  as 
the  same  relates  to  passage  brokers,  and  further  shall  well  and  truly 
pay  all  fines,  forfeitures,  and  penalties,  and  also  all  stuns  of  money, 
by  way  of  subsistence  money,  or  of  return  of  passage  money  and 
compensation,  to  any  passenger,  or  on  his  account,  together  with 
all  costs  which  the  above-bounden  A,  B,^  or  any  of  his  agents  as 
aforesaid,  may  at  any  time  be  adjudged  to  ^ay  under  or  by  virtue 
of  any  of  the  provisions  of  the  said  recited  act,  then  and  in 
such  case  this  ooligation  to  be  void,  otherwise  to  remain  in  foil 
force. 

Signed,  sealed,  and  delivered  by  the  above-bounden  A  B,,  C  D^ 
and  B.  F.,  in  the  presence  of  f 


N.B. — ^This  bond  is  to  be  executed  in  duplicate,  in  the  presence 
of  and  to  be  attested  by  an  emigration  officer  or  his  assistant,  or  an 
officer  of  customs,  or  a  magistrate,  or  a  notaiy  public  One  part 
is  to  be  deposited  with  the  emigration  commissioners  in  London, 
and  the  other  part  with  the  emigration  officer  at'  the  port  nearest 
to  the  place  of  ousiness  of  the  broker.  Each  member  of  a  finn  or 
partnership  who  acts  as  a  passage  broker  must  give  a  separate  bond, 
with  two  sureties. 

[The  bond  is  exempt  from  stamp  duty,  but  must  be  renewed 
annually  with  the  licence.] 
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SCHEDULE  (B.) 
Form  of  Passage  Bboker*s  Licence. 

A.  B,,\  of  in  the  h«mg  Aown  +  The  Cbrlstiatt 

to  the  satisfaction  of  me  (or  ns)  the  undersigned,  that  he  hath  given  JSl^'ui?  ^ 
bond  to  Miyestjr,  as  by  the  ''  Passengers  Act,  1855/'  address  aod  trade 

required,  and   also    given   fourteen  days   previous  notice  to  the  °J  o«5upation  of 
emigration  commissioners  of  his  intention  to  make  application  for  fo^thTJcSw,*"* 
a  licence  to  carry  on  the  business  of  a  passage  broker,  in  respect  ninst  be  oorrecUy 
of  passages  from  the  United  Kingdom  to  any  place  out  of  Europe,  ScSwofYflrm, 
and  not  being  within  the  Mediterranean  Sea,  I  (or  we),  the  under-  tbe  christian  and 
signed,  having  had  no  sufficient  cause  shown  to  me  {or  us),  and  {k™""*f<£l  "^ 
seeing  no  valid  reason  why  the  said  A.  B.  should  not  receive  such  be^^Tcn.     " 
licence,  do  hereby  license  and  authorize  the  said  ^.  i?.  to  carry  on 
the  business  of  a  passage  broker  as  aforesaid  imtil  the  end  of  the 
present  year,  and  thirty-one  days  afterwards,  unless  this  licence 
shall  be  sooner  determined  by  forfeiture  for  misconduct  on  the 
part   of  the  said  A.  B.,  as  in  the    "  Passengers  Act,  1856,"  is 
provided. 

Given  under  my  hand  and  seal  (or  our  respective  hands  and  seals), 
this  day  of  185    at 

(Justices  of  the  Peace,  police 
or  stipendiary  magistrate, 
or  sheriff,  or  steward,  or 
sheriff  or  steward  substi- 
tute, Oi  the  case  may  he. 

*  N.B. — ^Each  member  of  a  firm  or  partnership  who  acts  as  a 
passage  broker  must  have  a  separate  licence. 


SCHEDULE    (P.) 

Form  of  Notice  to  be  given  to  the  Emigration  Commissioners 

BT  Justices  granting  a  Licence. 

Gentiemen, 
This  is  to  give  you  notice,  that  we  (or  I),  the  undersigned,  did 
on  the  day  of  185    license  ^1. 5.  of  *  J£Stkn*ind«ir 

to  carry  on  the  business  of  a  passage  broker,  tmder  the  provisions  names  in  full,  with 
of  the  "  Passengers  Act,  1855.  the  addnw  and 

^  occapadouofthe 

party. 

Signature8___ J  Justices  of  the  Peace,  or 

as  the  case  may  be. 


.1 


Place 


Date 


To  the  Emigration  Commis-1 
sioners,  London.  J 


CCXXXVl 


Appendix 


•  The  ChriBtian 
names  and  sor- 
naroe  in  full,  with 
the  address  and 
trade  or  occupa- 
tion of  the  pfuty 
applying  for  a 
licence,  must  be 
here  correctly 
inserted, 

f  The  place  or 
district  in  which 
the  party  giving 
the  notice  has  his 
place  of  bnsinest. 


SCHEDFLE   (G.) 

Form  of  Notice  to  be  oitsn  to  the  Emigbation  Commissiokess 
BY  ANY  Applicant  foe  a  Passage  Brokeb's  Licence. 

Gentlemen, 

I,  A,  B.t*  of  in  do  hereby  give  you  notice,  that  it 

is  my  intention  to  apply,  after  the  expiration  of  foiurteen  clear  days 
from  the  putting  of  this  notice  into  the  post,  to  the  justices  to  be 
assembled  in  petty  sessions  to  be  heldf  (or  to  the  police  or 

stipendiary  magistrate  for  the  city  or  borough  or  district  of 
or  if  in  Scotland  to  the  sheriff  or  steward  of  as  the  cam 

may  he,)  for  a  licence  to  carry  on  the  business  of  a  passage  broker 
under  tiie  proTisions  of  "  The  Passengers  Act,  1856." 


Signature. 


To  the  Emigration  Com-1 
missioners,  London.     J 


Date. 


SCHEDULE    (H.) 

FoBM  OF  Notice  to  be  given  by  the  Justices  to  the  Emtgbation 

COMMISSIONEBS  OF  FoBFEITURE  OF  A  PASSAGE  BbOKEE's  LiCENCB. 

Gentlemen, 

•  The  Christian        This  is  to  give  you  notice,  that  the  licence  granted  on  the 
an?  8^a™c  in     day  of  185    to  A.  B.*  of 

full,  with  the  •'•It  ^1 

adc^  and  trade  »  passage  broker,  was  on  the 


m 


to  act  as 

-««v- -„«»«.«     X        «  ' day  of  now  last  past 

or  occupation  of    duly  declared  by  me  (or  us)  the  undersigned  justices  of  the  peace,  in 
h^S^        petty  sessions  assembled,  to  be  forfeited,  f 

Signatures 


i  Here  state 
generally  tlie  rea< 
son  of  forfeiture. 


Place  and  date 


.185 


To  the  Emigration  Com-l 
missioners,  London,     j 


DirwHoM. 


Iniertinthe 
proper  places  the 
tHinstian  nnd 
enmames  in  full, 
with  the  correct 
addresses  and 
designations  of 
the  constituent 
and  agent  respee- 
tiwly. 


SCHEDULE    (I.) 

Form  of  Appointment  of  Passage  Brokeb's  Agent. 

I,  A.  5.,  of,  dc.  (or  as  tJis  case  may  he)  one  of  the  partners  and  on 
behalf  of  the  firm  of,  dc.  (name  all  the  partners  and  the  style  of  the 
firm)  carrying  on  the  business  of  at  ,  do  hereby 

nominate  and  appoint  you,  (7.  Z?.,  of  dc,  to  act  as  my  agent  and  on 
my  behalf  in  the  sale  or  letting  of  passages  and  otherwise  in  the 
business  of  a  passage  broker,  according  to  the  provisions  of  **  The 
Passengers  Act,  1855." 

Signature  in  full 


Place  and  date 


185 


Counter-signature 


{Emigration  OfiScer  at  the 
Port  of 


Pasmigers  Aet,  1855,  18  St  19  FiEot  ft  119.  ccxxxvii 
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mUrjHrl  rf  P. 

Cimtnul  Til 


tii^tt  II  to  ba  Kpinln 
ttom  lb*  olfacl,  *Pd  to  ba 
dtUnnd  b)  Uia  puwniti 


the  part  of  o^iuttliaii, 
(«,  Ida  mch  oOcb,  to 
tbi  odmr  of  nutoiu,}  oi 
to  as.  one  woliitcil  bj 
bim  10  recdielt,iuia(ir  t 
poult;  Dot  uoMdiv  £10. 


CoirauDT  TicKM. 

I  mas'  that  tlis  pn- 
Ku  nmtUaied  below  lUU 
be  provided  slUi  >  iteeiace 

md  ^UulKl  >l  tbe  pert 

ihlp  of  toei, 

irl&  not  Itu  than  ten  cubic 
feel  lor  lOKgefo  'or  cub 
etAtnte  utoll)  ind  sbBll  be 
lictnillad  dnriBg  tbe  whole 
voyag)  leeoriing  to  the 
aiil«j  icelo  pMeribeil  b) 

ha  MMesgeri  at 

IM  .  PiMiiie  mono;.  lO' 
eluding  OoTenuntnl  dae» 
if  nny,  ind  ill  cbvgea  ol 
bmdiiii  £ 


Appendie. 

SCHEDULE  (L.) 

"usekobb's  Contiuct  Tickxt. 


KiDgdOB  Id  lujr 
irltl3ntlKUcdilei._ 
>,  Tb<  lictnalUni  i 


tiekM  in  thk  hicm  moit  kc  pn  b 
emtiat  ■  piMnp  Koai  the  tMd 
plus  oBt  M  Sanpe,  ud  nil  tuf 


l«  for  thg  nracs  ■ 

bo  nmetlrim 

oed  with  Che  Cli.„ 

B  fnll  id  the  pvtj  luBi^  Ik 


i.  Ihe  d^  of  tho  nanth  an  whiii  the  pMieB|m  at 

to  anibuk  miwt  be  hiieited  ia  weidi  ukd  Bo(  in  f!™- 

E.  When  ana  l«iied,Uil*tidMBii«t  not  bewttMnn 


tho  darsf  IN 

Iaigt|«  thatlhepenoa  umed  la  thasn^bei^ 
ehill  btuDfidedwlthiitaennpaMua  toiuidddlli 
ludcd  iClb"  port  al 

feet  fill  Umgo  Ar  ei ..   __ 

TictuUed  ODitig  the  tojige,  ud  the  tL_- •-- 

any  plaee  baftm  ill  tertmnition,  leeurdhif  ta  tb  ^ 
MntdlCile.ftirtbe  enmof  £  ■■'^ 

UorennKnt  daa  beTan  embulatioD,  and  head  mbc;,* 
uy,  nt  the  place  of  li    " 


Ipt  ftoizb?  fo 


I»PWi^tO 

"  not  laiiliiaiic 


re  embulatioD,  a> 
'---^inr,  ud  aroj  tr 


apt  ftoijbt  for  eiceaiot  fiimge  b«,.. 
■bon  ipacilMd ;  i*d  I  henbj  ad^owladn  lo 


The  (bllovina  (nuatiUti,  at  taot.  of  n(er  and  p«<i^ 
{»  be  imud dailrJ  will  be  anpplied  hr  the  niiitail 
theihip,  aireqniRdbTlawi  Tii.,  toncb  atatalc  iln 
Umo  qBiru  of  water  Ulr.  eiclHna  of  rtit  it  wo- 

Sfw  cnaUu  the  Ktldea  reqobed  by  the  fun  W" 
tobeimiedioaeoiAedalalci  and  a  vaetb  ilba' 
IBM  ofpnTiiioiu  BMOidint  to  tke  bikiwing  Bk - 
[Hera  uuert  Ihe  TldnaBinr  Bade  ialadtd  >>*• 
sard  oo  the  lonire.  Tfia  mut  be  alhB  W 
icile  pftnribadin  tkoUthaectiiBef  Aef* 
Mngcn  Aet,  ISM,  ot  thil  Male  BodiM  b]tH 
tDtndnctun  ot  ardidea  aattaoilied  bj  tbi  Ida 
be  iDlatitnted  fOr  oalmeal,  ike,  aad  potatao.] 

[K.B.—lf  mw  ntcmilt  ud  bcd^  ■<  » {• 
protided  bj  the  ihlp,  the  itipQUIiiB  nwt  ■ 
uucrtad  hvo.] 


[If  ligned  by  a  biskai  w  a|«nt,  KHe  cB  whMc  bMO 


SSUSTr 


*  Inaert  nnmber  of  lou] 


r  aiKHdd  uply  to  (ha  Oorsnuneut  emitrnlioa  iMtH  •>  <•' 
idit  tham  iu  obtaining  Rdrea  under  (Ei  raiiiiin  U- 

■honld  earefaUj  heep  thii  part  of  lUt  ooMcaol  U^  ■" 


Passengers  Act,  1855, 18  ^  19  Vict  c.  1 19.  ccxxxk 

SCHEDULE  (M.) 

FoRif  OF  Emiobani  Bumneb's  Annual  Licence. 

A.  B,  (•)  of  in  the  haying  (■)  The  Chriftitii 

made  application  in  writing  to  us,  the  undersigned  justices  of  the  j^  SiS^ST  "* 
peace,  assembled  in  petty  sessions,  for  the  (^)  of  address  of  tLe 

to  grant  to  him  a  licence  to  enable  him  to  be  registered  as  an  emi-  jj^y  applying  for 
grant  runner  in  and  for  (^)  ,  and  the  said  be\e«^iSSy 

[A.B.]  haying  also  been  recommended  as  a  proper  person  to  recelye  inserted. 
such  licence  by  an  emigration  officer,  or  by  the  chief  constable  [or  W  Citv,  tom,  or 
other  head-officer  of  police,  asthecaumay  he]  of  [the  SJ^mi^t 

district,  town,  or  place  in  which  the  said  A.  B.  is  to  carry  on  his  nuwerUto carry 
business] :  We,  the  undermentioned  justices,  having  no  sufficient  ®"  ^  busiuew. 
cause  shown  to  us,  and  seeing  of  ourselves  no  valid  reason  why  the 
said  A.  B.  should  not  receive  such  licence,  do  hereby  grant  to  him 
this  licence  for  the  purposes  aforesaid,  subject  nevertheless  to  be 
revoked  for  misconduct  on  the  part  of  the  said  A.  B.^  as  in  the 
"  Passengers  Act,  1865,"  is  provided. 


SCHEDULE  (N.) 
Form  of  Summons  fob  a  Defendant  or  a  Witness. 

A,  B,  Complainant.      1  ,  ^'^  jf  ^  command  you  to  appear  without 

a  Z?.  Defendant  fHrw^        a  ^^^  ""^ 

J  mstant  (or  next) 

at  o'clock  in  the  noon  at 

nrt««+v      r^    »!Hr     ^^  fbefore  me,  or  other  the  magistrate  or  justices 

Sh.oTpon?e  diV  1^^^^^  I^ace  then  and  there  presentO  [to  on-^,tw^ 

trict  of  ra«l"^®^^  ^®  complaint  of  (an  emi-  d.uitii summoned. 

the  case  may  be).  S^^HS""  ""^f '''  T  ^^^'  emigration  officer, 

*     ^  Ipr  officer  of  customs, 

or  {in  the  colonies  a  government  emigration 

or  immigration  agent,  as  the  case  may  be,)  for  a  breach  of  the 
section  (or  sections,  as  the  case  may  be,)  of  the  Passengers  Act, 

1855,]  (2)  [or  to  give  evidence  in  the  complaint  of  ^.  B.  against  (7.  D.  S^J^Srfto^ S 
for  breach  of  the  Passengers  Act,  1855].  ■ammoned. 

'Justice  of  the  Peace,  or  police 
or  stipendiary  magistrate,  or 

Signed '{     sheriff,  or  steward,  or  sheriff 

substitute,  or  steward  sub- 
stitute, as  the  case  may  be. 


Dated  this  day  of  one  thousand  eight 

hundred  and 


To 


SCHEDULE  (0.) 

FoBM  OF  Conviction  and  Obdeb  of   Adjctbioation    under   the 
Passengebs  Act,  1855,  when  the  Defendant  appears. 

A.  B.  Complainant.    "I     Be  it  remembered.  That  on  the  day 

(7.  Z>.  Defendant        /of  instant,  (7.  Z>.  of  per- 

sonally came  before  me  {or  us,  as  the  case  may 
bCf)  at 


ccxl  Appendix. 

(t)  sut« whether  /to  answer  the  complaint  of  A.  B.Q)    for 


emimtion  officer, 
or  (MHcer  of  cus- 
tom*, or  govern-  county,    or    city,  or 
ment  cniigrotion  borough, or police dis-j 

agent,  or  passen-  j-   .    ^   \    '■     .        c   ( 

gSr  of  the  tnct,  or  stewartry  of  ^ 

Ship (a^  the  case  may  be). 

as  the  case  may  ^  *^ 


breach  of  the  section  {or  sections,  as 

the  case  may  be)  of  the  Passengers  Act,  1655, 
in  that,  <f(?.,  0  or  (as  the  case  may  be)  for  a 
breach  of  the  contract  contained  in  a  certain 
contract  ticket,  dated  ,  and  issued  by 

to  for  a  passage  to 


(i)  Here  describe  ^  "^  ^^^  S^P 

briefly  and  in  Whereupon  I  {or  we)  did  proceed  to  examine 

Kh^niJnt'ror**  ^^^^  ^^®  coDiplaint  SO  made  against  the  said  C.  D.,  and  the  same 


requiremenu)  of  having  been  (admitted  to  be  true  by  the  said  C.  D.,  or  as  tJie  case  may 
the  act  which  has  j^^)  fi3ly  proved  to  my  {or  our)  satisfaction  by  the  testimony  on  oath 
SJ  Nr"  iwu-  ^^^'  ^  ^^\  ^  <^redible  witness  {or  witnesses).  I  {or  we)  {*)  [do  coni,-icE 
ness,  o?  witn«»8cs  bim  the  said  G.  D.  of  the  offence  (or  offences)  aforesaid ;  and  I  {or  we;] 
if  more  than  one.  do  adjudge  and  Order  that  he  shall  pay  to  the  said  A.  B.  sls  such 
(♦)  Omit  these      (emijTi'ation  ofiBcer,  or  ffovernment  emigration  agent,  or  oflScer  of 

words  where  there         .  p^  ti*  ^r.  t\ 

is  no  conviction,    customs,  or  passonger  of  the  ship  ,  as  the  case  may  bt,} 

bat  oniv  an  order  the  sum  of  £  by  way  of  penalty  ((W  by  way  of  sul»siiitenee 

ofa4iudicatiou.  money,  or  of  return  of  passage  money,  or  as  damages  for  breach  of 
cMaTwhei?'*  '^  ^^^^  contract  as  aforesaid,  as  the  case  may  he,)  [(*)  and  sliall  also  pay 
compensation  is    to  the  said  A  B.  the  further  stun  of  £  as  compensation  for 

awarded.  ^be  loss  and  inconvenience  occasioned  to  C)  by  the  loss  of 

wnS^?  p^^Jclf"  passage  in  tlie  ship  ]. 

gcrsby  or  on  (^)  [Aud  1  {or  we)  do  also  adjudge  and  oixler  that  the  licence  granted 

whose  behalf  the   to  the  said  C  i>.  to  act  as  a  passage  broker  be  forfeited.] 
cOT^^uon  IS        ^^  lAxiH  1  {or  we)  do  hereby  tdso  adjudge  and  order  that  the  sum 

a  Insert  this      of  k  being  a  part  not  exceeding  one  moiety  of  the  said 

ere  the  offender  penalty  of  £  ,  be  applied  to  compensate  (•)  for  the 

broker*nn^*^]as      ^^^ng  or  damage  which  he  (she  or  they)  has  {or  have)  sustained  in 

licence  is  declared  tllis  matter.] 

forfeited.  And  I  (or  we)  do  further  adjudge  and  order,  that  the  said  C,  D. 

whJSrSii^sa-  ^^^  forthwith  pay  to  the  said  A.  B.  the  fiurther  sum  of  £  for 

tion  ont  of  the      the  cost  and  charge^  by  him  the  said  A,  B.  incmred  in  the  prosecution 

penalty  U  awarded  of  this  matter, 
to  any  aggrieved 

P«M«»ger.  Given  imder  my  hand  and  seal  {or  our  hands  and  seal),  this 

W  N*™«  **»  day  of  one  thousand  eight  hunched 

passenger  or  |  -^  » 

passengers.  **"" 

r  Justice  of  the  Peace,  police  or 
stipendiary    magistrate,    or 

Signature i     sheriff,  or  steward,  or  sheriff 

(10)  Stote  countv                                                                    ^^  Stewards  substitute,  as  the 
or  district,  8a;.,  as  ^    case  may  be,  for ( *) 

the  case  may  be.  ' 


FoiiM  OF  Conviction  and  Ordek  of  Abjudication  where  this 

Defendant  does  not  appear, 

A.  B.  Complainant.  1      Be  it  remembered, Tliat  C,  D,  of 

(1)  sute  whether  C.  D.  Defendant.  j  being  duly  summoned  to  answer  the 

o!Xl?7"^''''  complaint  of  A.  B.  (^)  for  a  breach  of 

^the  section  {or  sections)  of  the 

Passengers  Act,  1855,  in  that,  rfc.,  (*)  or 
{as  the  case  may  be),  for  a  breach  of  the 
contract  contained  in  a  certain  contract 
ticket,  dated  and  issued  by 


customs,  or 
government 
emigration  agent, 
or  passenger  of  the 


•hip counbr,  or  city,  or  borough, 

as  the  case  may      ^^  ^^^^^  district,  or  stewar- 

try  of  ,  as  the  case 


to  for  a  passage  to  in 

the  ship  ,  did  not  appear  before 

me  {or  us),  pursuant  to  the  said  sum- 
mons.   Nevertheless,  I  {or  we)  did  pro- 
Vceed  to  examine  into  the  complaint  so 
not  been  fWfiUed.  preferred  against  the  said  a  Z>.,  and  the  same  having  been  duly 


(Jt)  Describe  , 

l»riefly  and  in         fnay  be. 
general  terms  the 
requirement  (or 
requirements)  of 
the  act  which  has 


Pilotage  Law  Amendment  Act,  \%6Z,  16  ^  17  Vict  c.  129.  ccxli 

proved  to  my  {or  our)  satisfaction  by  the  testimony  on  oath  of  E.  F.,  (■)  ^t?*™^^*^'' 
a  credible  witness  (or  witnesses),  I  (or  we)  do,  dc.  (proceed  as  in  prd'  JStnSe*^ 
ceding  form  of  conviction  according  to  the  circumstances  of  the  case). 


No.  VII. 

16  &  17  Vict  c.  129. 


An  Act  further  to  Amend  the  Law  relating  to  Pilotage. 

[August  20, 1863]. 

Whereas  it  is  expedient  that  the  right  of  piloting  ships  outwards 
from  the  port  of  London,  and  the  right  of  piloting  ships  inwards  to 
the  same  port,  shoxild  be  vested  in  one  body  of  puots,  and  that  such 
pilots  should  be  subject  to  imiform  authority  and  control :  Be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : — 

III.  All  Cinque  Port  pilots  duly  licensed  and  authorized  before  this  Present  Cinque 
act  comes  into  operation  to  pilot  any  vessels  from  Dungeness  or  the  ^pj}e°^to  ^ 
Downs  up  the  rivers  Thames  or  Medway,  shall,  notwithstanding  the  pilot  vessels 
repeal  and  enactment  herein-before  contained,  be  authorized  to  pilot  **^^*Li!!!315^ 
the  like  vessels  within  the  same  limits  and  in  the  same  manner  within  witwn  the  limits 
and  in  which  they  might  have  lawfully  piloted  the  same  before  the  fo*"  wincii  they 
passing  of  this  act,  according  to  the  terms  of  their  existing  licences,  "*  ^^^  licensed, 
and  shall  also  by  virtue  of  such  existing  licences  (without  any  licence 

from  the  Trinity  House  in  that  behalf)  be  authorized  to  pilot  the  like 
vessels  down  the  said  rivers  Thames  and  Medway,  or  from  those  rivera 
to  the  Downs  or  Dungeness,  or  from  the  west  end  of  the  Owers  to  the 
south  buoy  of  the  Brake,  within  the  limits  within  which  such  existing 
licences  authorize  them  to  act  in  piloting  such  vessels  from  the  Downs 
to  the  said  rivers,  and  up  the  same,  or  from  the  south  buoy  of  the 
Brake  to  the  west  end  of  the  Owers ;  and  it  shall  be  lawful  for  the 
Trinity  House  by  a  supplemental  licence  to  authorize  any  such  Cinque 
Port  pilot  to  pilot  any  vessels  in  any  parts  of  the  rivers  Thames  and 
Medway,  or  m  any  of  the  seas  or  channels  leading  to  or  from  such 
rivers,  to  which  his  existing  licence  may  not  extend,  after  examination 
in  respect  of  the  further  limits  within  wliich  he  is  to  be  so  licensed  to 
act,  and  upon  the  payment  of  such  fee  (if  any)  as  the  said  Trinity 
House  may,  with  the  consent  of  the  Board  of  Trade,  appoint  for  the 
purpose ;  and  such  supplemental  licence  shall  be  taken  to  be  part  of, 
and^to  be  held  upon  the  same  conditions,  and  subject  to  the  same 
regulations,  in  aU  respects,  as  such  existing  licence. 

IV.  The  said  Cinque  Port  pilots  who  have  been  so  licensed  as  The  above-men- 
aforesaid  before  this  act  comes  into  operation  shall  be  subject  to  all  pJJf^^JJ'JJf  1,^ 
the  provisions  of  the  said  act  of  the  sixth  year  of  King  George  the  subject  to  the 
Fourth,  chapter  one  hundred  and  twenty-five,  and  of  any  other  act  "*^'^w^''' 
now  in  force,  which  relate  to  pilots  licensed  by  the  Trinity  House  JJ^tg.  ^ 
(except  such  of  them  as  ore  contained  in  the  fourth  section  of  the 

said  act  of  the  sixth  year  of  King  Gteorge  the  Fourth),  and  shall  like- 
wise be  subject  to  the  government  and  regulations  of  the  Trinity 
House,  and  to  all  bye-laws,  rules,  orders,  or  ordinances  duly  issued 
by  it  for  the  purpose  of  insuring  the  good  conduct  and  constant 
attendance  of  pilots  upon  thefr  duty,  and  to  such  penalties  as  may  be 
duly  annexed  to  the  breach  of  the  said  regulations,  bye-laws,  rules, 
orders,  or  ordinances,  in  the  same  manner  and  to  the  same  extent  in. 
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and  to  which  plots  licensed  by  the  said  Trinity  House  axe  tubjeet 
thereto. 

y.  All  pilots  licensed  before  this  act  comes  into  operation  by  tk 
said  Trinity  House  to  pilot  any  vessels  upon  the  rivers  Thames  and 
Medway,  or  from  London  Bridge  to  the  Downs,  or  from  the  Ide  of 
Wight  to  London  Bridge,  shall  be  authorized  to  pilot  the  like  veeaeb 
from  or  by  Dungeness  up  the  rivers  Thames  and  Medway,  and  fiftm 
the  south  buoy  of  the  Brake  to  the  westward  to  the  end  of  the  Owere, 
or  within  such  or  so  much  of  the  same  limits  as,  under  their  present 
licences,  they  might  act  within  in  piloting  such  vessels  down  the  said 
rivers,  or  outwanu,  or  to  the  westward :  provided  always,  Uiat  nothing 
herein  contained  shall  be  deemed  to  oonfeir  any  privilege  of  piloting 
above  Qravesend  and  Standgate  Greek  respectively  upon  any  pilots  br 
whatever  authority  they  may  be  licensed,  except  with  the  concurreDce 
of  the  l^inity  House  in  the  case  of  each  pilot 

VIII.  Untd  any  such  alteration  as  herein-after  provided  for  be 
made,  tiie  rates  and  prices  to  be  demanded  and  received  by  ill  pito 
performing  the  duties  hitherto  performed  by  Cinque  Port  pilots  shall 
be  such  rates  and  prices  as  have,  immediately  beiore  this  act  cornea 
into  operation,  been  lawfully  demanded  and  received  b^  such  lastr 
mentioned  pilots ;  and  it  shall  be  lawful  for  the  said  Trinity  House 
to  increase,  reduce,  alter,  or  modify  all  or  any  of  the  said  ratea  or 
prices,  or  to  substitute  other  rates  or  prices  in  lieu  thereof,  with  the 
same  consent,  in  the  same  manner,  and  subject  to  the  same  con- 
ditions with,  in,  and  subject  to  which  the  Trinity  House  is  empowered 
to  increase,  reduce,  alter,  and  modify  the  rates  and  prices  to  be 
demanded  and  received  by  pilots  licensed  by  it,  or  to  substitute  other 
rates  and  prices  in  lieu  of  such  last-mentioned  rates  and  prices,  but 
60  that  in  no  case  shall  any  higher  rate  be  imposed  or  demanded  than 
might  have  been  imposed  or  demanded  if  this  act  had  not  passed 

IX.  All  rates  and  prices  which  may  be  lawfully  demanded  or 
received  by  the  said  Cinque  Port  pilots  hcensed  before  this  act  comes 
into  operation,  or  by  any  other  pilots  hcensed  by  or  under  the 
government  of  the  IMnity  House,  shall  be  recoverable  in  the  same 
manner  in  which  rates  and  prices  lawfully  demanded  or  received 
by  pilots  licensed  by  the  Trinity  House  under  the  said  act  of  the 
sixtn  year  of  King  George  the  Fourth,  are  by  that  act  made  reco- 
verable. 

X.  All  property  of  every  kind,  whether  real  or  personal,  which  may 
belong  to  or  be  held  by  the  Court  of  Loadmanage  or  the  said  sodetf 
of  Cinque  Port  pilots,  or  any  branch  thereof,  or  any  officer  of  the  said 
society,  or  any  other  person  as  trustee  for  the  said  societv,  or  any 
branch  thereof  or  whicu  may  be  legally  applicable  for  the  benefit  of 
the  said  society,  or  of  the  members  thereol,  or  for  any  purposes  con- 
nected with  pilotage  (including  a  piece  of  land  near  Dover,  which  was 
by  indentures  of  lease  and  release,  dated  respectively  the  sixteenth 
and  seventeenth  days  of  August,  one  thousand  seven  hundred  and 
twenty-six,  conveyea  to  trustees  therein  named,  upon  certain  truste» 
for  the  poor  of  the  Tiinity  House  of  Dover),  shall,  upon  the  passing 
of  this  act,  belong  to  and  become  vested  in  the  Trinity  House  « 
Deptford  Stroud;  and  the  said  Trinity  House  shall  have  power  to  sell 
the  same,  or  any  part  thereof,  as  occasion  may  require,  and  to  give 
full  discharges  lor  the  purchase-money  of  any  part  thereof  which  nuty 
be  sold ;  and  all  monies  which,  if  this  act  had  not  passed,  would  haft 
been  paid  for  any  purpose  connected  with  the  relief  or  benefit  of 
Cinque  Port  pilots,  tneir  appointees,  widows,  or  issue,  either  in  respect 
of  surplus  duties  on  foreign  vessels,  or  by  way  of  fees  or  contributions 
from  (Jinque  Port  pilots  licensed  before  this  act  comes  into  operation, 
and  all  sums  which  would,  if  this  act  had  not  passed,  been  payable  by 
such  pilots  as  Trinity  money,  or  clerks*  fees,  and  all  penalties  or  fines 
payable  by  or  in  respect  of  such  pilots,  shall,  save  as  such  contnbo- 
tions,  Trinity  money,  or  clerics*  fees,  may  be  varied  or  remitted  under 
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the  regulodons  to  be  made  and  ap^rored  as  herein-after  mentioned, 
and  save  also  saoh  of  the  said  contnhntions  as  may  oease  by  reason  of 
any  such  purchases  or  commutations  of  claims  as  herein-after  provided 
for,  be  paid  to  the  Trinity  House,  and  the  said  property  and  monies 
shall  be  carried  to  and  form  part  of  the  pilotage  fnncb  of  the  Trinity 
House. 

XI.  The  said  Trinity  House  shall,  out  of  their  said  pilotage  fund,  "^nity  House 
pay  all  debts  (if  any)  lawfully  and  properly  incurred  by  the  said  Court  JjfS  srttte 
of  Loadmanage  before  this  act  comes  into  operation,  and  also  such  the  claims  of 
compensation  or  superannuation  allowances  (if  any)  as  Ae  Board  of  SJJS^"*^?®^!*^ 
Trade  may  in  its  discretion  allow  to  any  persons  now  in  the  employ  an?of  exiJJnl' 
or  service  of  the  Court  of  Loadmanage,  or  of  the  lord  warden  of  tlie  Cinque  Port 
Cinque  Ports,  or  of  the  society  of  Cinque  Port  pilots,  who  may  be  ^ 
depnyed  of  salaries  or  emoluments  by  reason  of  the  passing  of  this 
act,  so  that  no  such  compensation  or  superannuation  allowance  shall 
exceed  the  proportion  of  salary  or  emoluments  which  might  be  granted 
imder  similar  cmmmstances  to  aperson  in  the  public  ciru  service  under 
the  act  of  the  fourth  and  fifth  years  of  King  William  the  Fourth,  chapter 
twenty-four ;  and  may  in  the  next  place,  subject  to  the  regulations  to 
be  made  and  approved  as  herein-after  mentioned,  either  purchase  out 
of  the  said  funds  the  claims  of  all  or  any  of  the  persons  who,  but  for 

^  the  passing  of  this  act,  would  have  been  in  the  receipt  of  pensions  or 

other  relief,  either  out  of  the  said  Cinque  Ports  pilots'  fund,  or  under 
any  bye-laws  of  the  said  soeietir  now  in  force,  or  who  have  already 
'  paid  widows^  dues,  or  have  otherwise  contributed  to  the  relief  of 

>  superannuated  Cinque  Port  pilots,  or  of  the  widows,  appointees,  or 

f  issue  of  Cinque  Port  pilots,  such  potohaees  to  be  made  upon  such 

i  terms  as  may  be  determined  by  the  said  regulations,  or  may,  subject 

(  as  aforesaid,  continue  to  pay  oitt  of  the  said  ftmds  pensions  or  other 

^  relief  to  all  cnr  uiy  of  the  persons  who  might  if  this  act  had  not  passed 

p  have  received  the  same    out   of  the    said  funds,   or   under  any 

t  bye-laws  of  the  said  society  now  in  force,  such  pensions  or  other 

relief  to  be  of  such  amount  as  may  be  determined  by  the  said 
i  regulations  to  be  made  and  approved  as  herein-after  mentioned;  and 

the  Trinity  House  may,  subject  to  such  regulations,  make  arrange-  Trinity  House 
ments  for  enabling  any  x>er8on  who,  but  for  the  passing  of  this  act,  SJ^aSque  St* 
would  be  entitled  to  a  pension  or  other  relief  imder  the  bye-laws  of  pik>u  to  purchase 
f  the  said  society  of  Cinque  Port  pilots  now  in  force,  or  any  Cinque  JJc^iSitT  Boae 

Port  pilot  licensed  before  this  act  comes  into  operation,  to  purchase  pUota*  tnmL 
an  interest  in  the  said  Trinity  House  pilots'  fund ;  and  the  terms  of 
t  such  purchase,  including  the  lunount  and  nature  of  such  interest, 

and  the  consideration  payable  for  the  same,  shall  be  determined  by 
such  regulations  as  aibresaid;  and  every  Cinque  Port  jpilot  who 
chooses  to  make  such  purchase  shall  thereafter  pay  to  the  said  Trinity 
House  the  same  contributions,  whether  by  way  of  poundage  or  other- 
wise, as  are  for  the  time  being  payable  by  pilots  licensed  by  the 
Trinity  House. 

XII.  The  said  Trinity  House  shall  also  out  of  their  said  pilotage  ^^^j^^^'^"  °° 
funds  pay  all  such  superannuation  allowances  or  other  rdief  to  pilots  JSSige  fund! 
licensed  by  them  before  this  act  comes  into  operation,  or  to  the  and  iu  future 
widows  and  children  of  such  pilots,  as  might  have  been  ]payable  by  "ttw»gen»e"t. 
the  said  Trinity  House  if  this  act  had  not  passed :  and,  subject  to 
the  charges  aforesaid,  the  said  Trinity  House  pilots'  fund  shall  be 
chargeable  in  the  ftrst  instance  with  such  expenses  as  the  said  Trinity 
House  may  duly  incur  in  the  performance  of  its  duties  in  respect  of 
pilots  and  pilotage,  so  nevertheless  that  no  superannuation  allowanoe 
to  any  person  in  the  employ  of  the  said  Trimty  House  which  is  in- 
cluded in  such  expenses  shall  exceed  the  proportion  oi  his  salary 
which  might  be  granted  under  similar  circumstances  to  a  person  in 
the  pubUc  civil  service,  under  the  act  of  the  fourth  and  fifth  years  of 
Kinff  William  the  Fourth,  chapter  twenty-four,  or  under  any  other 
act  lor  regulating  such  superannuation  allowances  for  the  time  being 
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and  to  which  plots  licensed  by  the  said  Trinity  House  are  lubjtd 
thereto. 

V.  All  pilots  licensed  before  this  act  comes  into  operation  by  tbe 
said  Trinity  House  to  pilot  any  vessels  upon  the  rivers  Thames  aod 
Medway,  or  from  London  Bridge  to  the  Downs,  or  firom  the  Ide  of 
Wight  to  London  Bridge,  shall  be  authorized  to  pilot  the  like  vessds 
from  or  by  Dungeness  up  the  rivers  Thames  and  Medway,  and  froo 
the  south  buoy  of  the  Brake  to  the  westward  to  the  end  of  the  Owo?, 
or  within  such  or  so  much  of  the  same  limits  as,  under  their  preseot 
licences,  they  might  act  within  in  piloting  such  vessels  down  the  «i«i 
rivers,  or  outwards,  or  to  the  westward :  provided  always,  that  Dothing 
herein  contained  shall  be  deemed  to  confer  any  privilege  of  pOotzng 
above  Gravesend  and  Standgate  Creek  respectively  upon  any  pilots  by 
whatever  authority  they  may  be  licensed,  except  with  the  coneurrenM 
of  the  Trinity  House  in  tlie  case  of  each  pilot. 

Vni.  Untd  any  such  alteration  as  herein-after  provided  for  be 
made,  the  rates  and  prices  to  be  demanded  and  received  by  all  pilotv 
performing  the  duties  hitherto  performed  by  Cinque  Port  pilots  shall 
be  such  rates  and  prices  as  have,  immediately  before  this  act  comes 
into  operation,  been  lawfully  demanded  and  received  by  such  Itit* 
mentioned  pilots ;  and  it  shall  be  lawful  for  the  said  Tnni^  House 
to  increase,  reduce,  alter,  or  modify  all  or  any  of  the  said  rates  er 
prices,  or  to  substitute  other  rates  or  prioes  in  lieu  thereof,  with  the 
same  consent,  in  the  same  manner,  and  subject  to  the  same  con- 
ditions with,  in,  and  subject  to  which  the  Trinity  House  is  empowered 
to  increase,  reduce,  alter,  and  modify  the  rates  and  prices  to  be 
demanded  and  received  by  pilots  licensed  by  it,  or  to  substitute  other 
rates  and  prices  in  lieu  of  such  last-mentioned  rates  and  prices,  hot 
so  that  in  no  case  shall  any  higher  rate  be  imposed  or  demanded  thts 
might  have  been  imposed  or  demanded  if  this  act  had  not  passed. 

IX.  All  rates  and  prices  which  may  be  lawfully  demanded  or 
received  by  the  said  Cinque  Port  pilots  hcensed  before  this  act  comes 
into  operation,  or  by  any  other  pilots  licensed  by  or  under  the 
JjTrinTty  "'^'*  government  of  the  Mnity  House,  shall  be  recoverable  in  the  same 
Uonae  pilots.        manner  in  which  rates  and  prices  lawfully  demanded  or  refeiTed 
by  pilots  licensed  by  the  Trinity  House  imder  the  said  act  oi  the 
sij^tn  year  of  King  George  the  Fourth,  are  by  that  act  made  reco- 
verable. 
Property  of  society     X.  All  property  of  every  kind,  whether  real  or  personal,  which  imJ 
pUot'Srbe  uLs-  ^long  to  or  be  held  by  the  Court  of  Loadmanage  or  the  said  socie^ 
wrred  to  Trinity    of  Cinque  Port  pilots,  or  any  branch  thereof,  or  any  officer  of  the  jaid 
House.  society,  or  any  other  person  as  trustee  for  the  said  society,  or  ant 

branch  thereof  or  whicu  may  be  legally  applicable  for  the  benefit  of 
the  said  society,  or  of  the  members  thereof^  or  for  any  purposes  con- 
nected with  pilotage  (including  a  piece  of  land  near  Dover,  which  vii 
by  mdentures  of  lease  and  rdease,  dated  respectively  the  dxteeoth 
and  seventeenth  days  of  August,  one  thousand  seven  hundred  «m 
twenty-six,  conveyed  to  trustees  therein  named,  upon  certain  trusis. 
for  the  poor  of  the  Tiinity  House  of  Dover),  shall,  upon  the  paaa^ 
of  tins  act,  belong  to  and  become  vested  in  the  Trinity  House  of 
Deptford  Strond;  and  the  said  Trinity  House  shall  have  power  to  sell 
the  same,  or  any  part  thereof,  as  occasion  may  require,  and  to  ^^ 
full  discharges  lor  the  piurchase-money  of  any  part  thereof  which  in»J 
Cm  nc°pSrt*        ^^  ®^^^ '  *"^  ^  monies  which,  if  this  act  had  not  pa^ed,  would  haw 
piioff'^ftind  to  be  ^^^  P*^^  for  any  purpose  connected  with  the  relief  or  bawfit  a 
made  henceforth   Cinque  Port  pilots,  tneir  appointees,  widows,  or  issue,  either  in  respect 
Hottll^""**^       of  surplus  duties  on  foreign  vessels,  or  by  way  of  fees  or  contribuOoo* 
fit)m  Cinque  Port  pilots  licensed  before  this  act  comes  into  opcrttioD, 
and  all  sums  which  would,  if  this  act  had  not  passed,  been  payable  by 
such  pilots  as  Trinity  money,  or  clerks'  fees,  and  all  penalties  or  fia^ 
payable  by  or  in  respect  (u  such  pilots,  shall,  save  as  such  contnhtt* 
tions,  Trinity  money,  or  clerks*  fees,  may  be  varied  or  remitted  undff 
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the  regulatioiis  to  he  made  and  approred  as  herem-after  mentioned, 
and  save  also  soeh  of  the  said  oontnhntions  as  may  oeasehy  reason  of 
any  such  piuxihases  or  commutations  of  claims  as  herein-after  provided 
for,  be  paid  to  the  Trinity  House,  and  the  said  property  and  monies 
shall  be  carried  to  and  form  part  of  the  pilotage  fonda  of  the  I^ity 
HoQse. 

XI.  The  said  Trinity  House  shall,  out  of  their  said  pilotage  fund,  J^^^y  Hoose 
pay  aU  debts  (if  any)  lawfiiUy  and  property  incurred  by  the  said  Court  ^Z  kmiS 
of  Loadmanage  before  this  act  oomesinto  operation,  and  also  such  the  claims  of 
compensation  or  superannuation  allowances  (if  any)  as  tiie  Board  of  JJcd  "of  reiu 
Trade  may  in  its  discretion  allow  to  any  persons  now  in  the  employ  and  of  existing' 
or  senrice  of  the  Court  of  Loadmanage,  or  of  the  lord  warden  of  tiie  Cmquc  ?ort 
Cinque  Ports,  or  of  the  society  of  Cinqw  Port  pilots,  who  may  be  ^ 
deprived  of  salaries  or  emoluments  by  reason  of  the  passing  of  this 

act,  so  that  no  such  compensation  or  superannuation  allowanoe  shall 
exceed  the  proportion  of  salaiy  or  emduments  which  might  be  granted 
under  similar  ouxmmstances  to  aperson  in  the  public  civu  service  under 
the  act  of  the  fourth  and  fifth  years  of  King  William  the  Fourth,  chapter 
twenty-four ;  and  may  in  the  next  place,  subject  to  the  regulations  to 
he  made  and  approved  as  herein-after  mentioned,  either  purchase  out 
of  the  said  funds  the  claims  of  all  or  any  of  the  persons  who,  but  for 
the  passintf  of  this  act,  would  have  been  in  the  receipt  of  pensions  or 
other  relief,  either  out  of  the  said  Cinque  Ports  pilots'  fund,  or  under 
any  bye-laws  of  the  said  society  now  in  force,  or  who  have  already 
paid  widowsT  dues,  or  have  otherwise  contributed  to  the  relief  of 
superannuated  Cinque  Port  pilots,  or  of  the  widows,  appointees,  or 
issue  of  Cinque  Port  pilots,  such  pufohases  to  be  made  upon  such 
terms  as  may  be  determined  by  the  said  regulations,  or  may,  sulrjeet 
as  aforesaid,  continue  to  pay  oitt  of  the  said  funds  poisions  or  other 
relief  to  all  or  uiy  of  the  persons  who  might  if  this  act  had  not  passed 
have  received  tne  same  out  of  the  said  funds,  or  under  any 
bye-laws  of  the  said  society  now  in  force,  such  pensions  or  other 
relief  to  be  of  such  amount  as  may  be  determined  by  the  said 
regulations  to  be  made  and  approved  as  herein-after  mentioned;  and 
the  Trinity  House  may,  subject  to  such  regulations,  make  arrange-  Trinity  Houac 
ments  for  enabling  any  person  who,  but  for  tiie  passing  of  this  actr  St'cSnque  Port 
would  be  entitied  to  a  pension  or  other  relief  under  the  bye-laws  of  piE>u  to  purchase 
the  said  society  of  Cinque  Port  pilots  now  in  force,  or  any  Cinque  Jfe  i^SSty  Home 
Port  pilot  licensed  before  this  act  comes  into  operation,  to  purchase  ptiott*  tnM. 
an  interest  in  the  said  Trinity  House  pilots*  fund ;  and  the  terms  of 
such  purchase,  including  the  amount  and  nature  of  such  interest, 
and  the  consideration  payable  for  the  same,  shall  be  determined  by 
such  regulations  as  aJoresaid;  and  every  Cinque  Port  pilot  who 
chooses  to  make  such  purchase  shall  thereaifter  pay  to  the  said  Trinity 
House  the  same  contributions,  whether  by  way  of^^  poundage  or  other- 
wise, as  are  for  the  time  being  payable  by  pilots  licensed  by  the 
Trinity  House. 

XII.  The  said  Trinity  House  shall  also  out  of  their  said  pilotage  Aj  tochwrges  on 
funds  pay  all  such  superannuation  allowances  or  other  rdief  to  pilots  pUotige  fund! 
licensed  by  them  before  this  act  comes  into  operation,  or  to  the  and  its  future 
widows  and  children  of  such  pilots,  as  might  have  been  ]payable  by  "wnagcnient. 
the  said  Trinitj  House  if  this  act  had  not  passed :  and,  subject  to 

the  char^  aforesaid,  the  said  Trinity  House  pilots'  fund  shall  be 
chargeable  in  the  first  instance  with  such  expenses  as  the  said  Trinity 
House  may  duly  incur  in  the  performance  of  its  duties  in  respect  of 
pilots  and  pilotage,  so  nevertheless  that  no  superannuation  allowance 
to  any  person  in  the  employ  of  the  said  Trimty  House  which  is  in- 
cluded hi  such  expenses  shall  exceed  the  proportion  of  bis  salary 
which  might  be  granted  under  similar  circumstances  to  a  person  in 
the  public  civil  service,  under  the  act  of  the  fourth  and  fifth  years  of 
King  William  the  Fourth,  chapter  twen^-four,  or  under  any  other 
act  lor  regulating  such  superannuation  allowances  for  the  time  being 
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in  force ;  and,  subject  thereto,  the  said  Trinity  House  pilots*  fimd 
shall  be  administered  bv  the  said  Trinity  House  for  the  benefit  of 
such  pilots  licensed  by  the  said  Trinity  Hoiise  after  this  act  coma 
into  operation  as  are  incapacitated  for  the  performance  of  their  dotj 
by  reason  of  age,  infirmity,  or  accident,  ana  of  the  widows  and  chil- 
dren of  pilots  so  licensed,  or  of  such  incapacitated  pilots  only,  upon 
such  conditions  and  imder  such  regulations  as  ik^  said  Trinity  Hoose. 
with  the  consent  of  the  Board  of  Trade,  may  think  fit  to  adopt:  tul 
if  it  appears  to  the  said  Trinity  House  that  the  contributions  for  the 
time  bemg  payable  to  the  said  Trinity  House  pilots'  fund  are  insoffi* 
cient  to  enable  them  to  grant  allowances  of  proper  and  adequn 
amount,  it  shall  be  lawful  for  the  said  Trinity  House,  with  saeh  coo- 
sent  and  subject  to  such  regulations  as  aforesaid,  from  time  to  tine 
to  increase  and  alter  the  amount  of  the  annual  contribution,  or  of 
the  poundage  upon  the  sums  earned  by  pilots,  which  under  the  fouith 
section  of  t£e  said  act  of  the  sixth  year  of  the  reign  of  King  Geone 
the  Fourth,  chapter  one  hundred  and  twenty-five,  pilots  hc^ised  by 
the  said  Trinity  House  are  required  to  pay  to  the  said  pilotage  iiini 
Xni.  And  whereas  it  is  intended  that  Cinque  Port  pilots  lieensed 
before  this  act  comes  into  operation,  their  widows  and  aj^Kunteeii 
shall  as  a  body  receive,  imder  the  provisions  herein-before  contiinei 
benefits  equal  in  amount  to  the  benefits  which  tliey  might  lawfiillj 
and  properly  have  received  out  of  the  several  fimds  and  payments  w 
transferred  to  the  Trinity  House  as  aforesaid  if  this  act  had  not 
passed :  and  whereas  it  has  been  estimated  that  the  funds  and  pij- 
ments  so  transferred,  including  the  principal  asweU  as  the  interest  <)f 
the  said  funds,  would,  if  duly  applied,  be  sufi&cient  to  cany  the  said 
intention  into  efiect ;  but  in  consequence  of  the  numerous  cootiih 
genoies  involved  it  is  impossible  to  calculate  with  certainty  tfat 
amount  which  will  be  necessary  for  that  piupose,  or  to  detenniw 
with  precision  the  manner  in  which  such  amount  shall  be  tf^^ 
and  it  is  therefore  expedient  that  all  due  claims  of  the  said  unqo^ 
Port  pilots,  tlieir  widows,  appointees,  and  issue,  should  be  pronded 
for  by  the  said  Trinity  House  out  of  their  general  pOotage  funds  is 
herein-before  provideo,  and  that  the  Board  of  Trade  and  the  TrinitJ 
House  should  be  intrusted  with  such  powers  as  are  neoessair  &r 
settling  the  said  claims,  and  for  carrying  into  effect  the  proTisioBS 
herein-before  contained  in  respect  thereof :  be  it  enacted,  that  for  th# 
purpose  of  carrying  the  said  mtention  and  provisions  into  effect  the 
said  Trinity  House  may,  with  the  approval  of  the  Board  of  Trade, 
irom  time  to  time  make  regulations  for  altering  and  determining  the 
payments  and  contributions  to  be  made  by  Cinque  Port  pilots 
licensed  before  this  act  comes  into  operation,  and  for  settling,  pof' 
chasini^,  and  commuting  the  claims  of  persons  now  in  receipt  of 
relief  from  the  said  Cinque  Port  pilots'  fund,  and  of  the  said  Cmqoe 
Port  pilots  licensed  before  this  act  comes  into  operation,  their  widows, 
appomtees,  and  issue,  and  for  determining  the  terms  and  ccmditioos 
on  which  such  settlement  is  to  be  made,  and  in  framing  such  regnlt- 
tions  due  regard  shall  be  had  to  the  intention  herein-before  expressed; 
and  the  said  Trinity  House  may  also,  with  such  consent  as  aforettid. 
from  time  to  time  make  regulations  for  the  future  management  of  the 
Trinity  House  pilots*  fund,  and  also  for  the  management  and 
maintenance  of  any  pilot  boats  or  cutters  belonging  to  the  said 
Cinque  Port  pilots,  or  to  any  pilots  for  the  time  being  under  the 
government  of^the  said  Trinity  House,  and  for  the  distribution  of  tlie 
earnings  (if  any)  of  such  boats  or  cutters,  and  for  the  succession  to, 
purchase  of,  or  transfer  of  any  interests  therein ;  and  all  such  regu- 
lations, after  being  approved  of  by  the  Board  of  Trade,  shiD  be 
binding  upon  all  parties. 

[The  remaining  sections  of  this  act  have  been  repealed  bv  11  k\^ 
Vict.  c.  120.] 
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No.  VIII. 
3  &  4  Vict  c  56.* 

An  Act  further  to  regvlate  the  Trade  of  Ships  Jmilt  and  trading  tcithin 
the  Limits  of  the  East  India  Company's  Charter. 

Whxrbas  by  an  act  passed  in  the  fiffy-fifth  year  of  the  reign  of  his 
late  M^estyKing  Oeorge  the  Third,  intituled  "An  Act  to  make 66 0. 3, e. ll«. 
further  regulations  for  the  registry  of  ships  built  in  India^"  it  was 
enacted,  that  nothing  in  that,  or  in  the  therein-recited  acts,  or  in  any 
other  act  contained,  should  subject  any  ship  or  yessel  built  or  to  be 
bmlt  within  the  limits  of  the  charter  of  the  East  India  Company, 
which  should  not  be  of  the  burthen  of  three  hundred  and  fifty  tons, 
or  any  ship  or  vessel  built  within  ^e  limits  of  the  charter  of  the  said 
company,  then  the  property  of  any  of  his  said  Migesty's  subjects 
within  the  limits  aforesaid,  and  employed  in  trade  as  theretofore, 
solely  within  the  said  limits,  including  the  Cape  of  Good  Hope,  or 
any  ship  or  vessel  which  then  was,  or  at  any  time  before  the  first  day 
of  Januarv,  in  the  year  one  thousand  eight  hundred  and  sixteen, 
should  be  Duilding  within  the  limits  aforesaid,  on  account  of  an v  of 
his  said  Majestys  subjects  within  the  said  limits,  and  should  be 
employed  in  trade  soldy  within  the  said  limits,  including  the  Cape 
of  Good  Hope,  to  any  penalty,  forfeiture,  disability  or  impediment, 
by  reason  of  such  ship  or  vessel  not  being  registered,  and  not  being 
British  built,  or  to  afreet  the  property  or  any  transfer  of  property  in 
any  such  ship  or  vessel  as  aforesaid,  which  should  not  be  registered: 
and  whereas  by  an  act  passed  in  the  fourth  year  of  his  late  Mf^esty 
King  George  the  Fourth,  intituled,  '*  An  Act  for  the  registering  of  4  6.  4,  c.  49. 
vessels/'  and  by  another  act  passed  in  the  same  session,  intituled, 
'*  An  Act  to  consolidate  and  amend  the  several  laws  now  in  force  with  4  o.  4^  c.  80. 
respect  to  trade  from  and  to  places  within  the  limits  of  the  charter  of 
the  East  India  Company,  and  to  make  further  provisions  with  respect 
to  such  trade ;  and  to  amend  an  act  of  the  present  session  of  .parlia- 
ment, for  the  registry  of  vessels,  so  far  as  it  relates  to  vessels  re^s- 
tered  in  India,"  the  said  recited  act  of  the  fifty-fifth  year  of  King 
George  the  Third  was  repealed :  and  whereas  by  an  act  passed  in  the 
session  held  in  the  third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  intituled,  "  An  Act  to  regulate  the  trade  of  the  s  fc  4  w.  4,  c.  69. 
British  Possessions  abroad,**  it  was,  amongst  other  things,  enacted, 
that  all  ships  built  at  any  place  within  the  limits  of  the  East  India 
Company's   charter  prior  to  the  first  of  January,   one  thousand 
eight  hundred  and  sixteen,  and  which  then  were  and  had  continued 
ever  since  to  be  solely  the  propertv  of  his  Majesty's  subjects,  should 
be  deemed  to  be  British  ships  for  all  the  purposes  of  trade  within  the 
said  limits,  including  the  uape  of  Good  Hope :  and  whereas,  imder 
and  by  virtue  of  an  act  passed  in  the  same  session,  intituled,  "  An  *  *  *  ^.  4,  c.  56. 
Act  for  the  registering  of  British  vessels,"  ships  or  vessels  built  in  any 
ports  in  tiie  territories  under  the  government  of  the  said  company, 
Deitt^  owned  by  British  subjects,  and  bein^  registered  in  manner 
therein  provided  for,  are  entitled  to  all  the  privileges  and  advantages 
of  a  Bntbh  registsred  ship ;  but  it  is  expedient  further  to  regulate 
the  trade  of  ships  built  and  tradmg  within  the  limits  of  the  East 
India  Company's  charter,f  including  the  Cape  of  Good  Hope  and  the 
territories  and  dependencies  thereoj)  and  in  the  meantime  to  restore 

•  The  proirisioDS  of  this  act,  of  7  &  8  Vict,  c  112,  and  of  8  fc  9  Vict  c.  116,  when  Applied 
by  Entt  Indian  and  colonial  goTernments  to  their  own  ihips,  may  be  enforced  throughoat  the 
empire :  13  fc  14  Vict  c.  03,  u.  119-122. 

t  CoaitinK  trade  of  India  to  be  now  regulated  by  goremor-general  iji  council.  See  12  ^ 
13  Vict  €729,1.6. 
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to  the  ships  or  vessels  so  described  as  aforedaid,  in  the  said  redted 
act  of  the  fifty-fifth  year  of  King  George  the  Third,  the  enjoyment  of 
tiie  privileges  to  which  they  were  thereby  entitled ;  and  it  is  fit  thai 
indemnity  should  be  afibraed  in  respect  of  the  consequences  of  the 
repeal  of  such  privileges  by  the  said  acts  of  the  fourth  year  of  King 
George  the  Fourth,  or  either  of  them :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  MaMetj,  by  and  with  the  advice  and  coosent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  tne  authority  of  the  same,  that  in  the 
meantime,  and  until  such  deolaration  by  prodamation  shall  be  nttdi 
by  the  govemo]>g6neral  in  council  a«  hereinafter  is  authorixed,  as  weO 
as  all  ships  mentioned  in  the  said  enactment  contained  in  the  nM 
3.  c  lie.  firstrrecited  act  of  King  William  the  Fourth,  as  also  all  other  diipiff 
vessels  so  aa  aforesaid  described  in  the  said  act  of  the  fifty-fifih  jm 
of  the  reign  of  King  George  the  Third,  shall  have  and  eojoj  tk 
same  privileges  as  were  thereby  given  to  such  shipa  or  veoels. 

II.  And  he  it  enacted,  that  for  all  -pwrfoeee  of  Indemni^  andd» 
eharge  from  all  actions,  suits,  prosecutionB,  penalties,  forfintnrv. 
disabilities,  or  impediments,  and  for  all  purposes  of  eonfirming  and 
giving  validity  to  all  sales,  assignments,  mortgages,  contrasts,  tsipt^ 
ments,  bonds,  policies  of  assuranoe,  gifts,  o^neats,  rights,  tuin. 
interests,  matters,  and  things  whatsoever,  which,  but  for  the  M 
recited  repeal  of  the  said  privileges,  would  have  been  vslid  aal 
effectual  in  law,  and  for  all  other  oenefioial  purposes  wfaatefer,  tUi 
act  shall  have  the  same  force  and  efiest  as  if  the  said  act  of  the  fl^ 
fifth  year  of  the  reign  of  King  Q^oi^^  the  Third  had  never  bia 
repealed. 
Govcmor.grenorai      III.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  goTenvr 
Xauhip**^  Jh^aiT  general  of  India,  in  council,  by  proclamation,  to  declare  that  aU  ahw 
he  con^iitercj  ai    Or  vessels,  built  or  to  be  built  within  the  limits  of  the  charter  of  tbt 
British.  "Eesi  India  Company,  being  owned  by  her  Majesty's  subjects,  for  wbon 

the  said  governor-general  in  cooncm  has  power  to  legislste,  and  b» 
longing,  under  the  regulations  herein-after  provided  for,  to  ai^  ports 
in  the  territories  under  the  government  of  the  said  company,  ahall  hs 
deemed  to  be  British  ships  for  all  the  purposes  of  trade  within  the 
said  hmits,  including  the  Gape  of  Good  Hope,  and  the  territories  nd 
dependencies  thereof;  provided  that,  upon  such  declarations  boaf 
made,  the  said  governor-general  in  council  shall,  and  the  said  goTeoxr 
general  in  council  is  hereby  accordingly  empowered  to  make  ngoitr 
tions,  to  be  enforced  by  smtable  penalties,  concerning  the  regiataia^ 
licensing,  and  ascertaining  the  admeasurement  of  the  tonnage  sim 
burden,  and  generally  for  the  trading  within  the  limits  as  sforaaaid  d 
such  ships  or  vessels,  anything  in  any  act  to  the  oontraiy  notwith- 
standing; which  regulations  sbAll  be  of  equal  force  and  effect  widtany 
laws  and  regulations  which  the  said  govemor^neral  in  ooon^ 
authorized  to  make,  but  shall  be  subrjeet  to  dissUowanee  and  rsm 
and  shall  in  the  same  manner  be  transmitted  to  England,  and  be  law 
before  the  houses  of  parliament,  as  in  the  ease  of  any  other  laws  cr 
regulations  which  the  said  govenu>r-general  in  oouncil  ia  now  by  Ic 
enipowered  to  make.* 

IV.  And  whereas  it  may  be  expedient  to  admit  to  similar  fd^^i^ 
and  advantages  any  ships  or  vessels  belonging  to  native  priness  tf 
states  in  subordinate  aluanoe  with,  or  having  subsidiary  treaties  wi» 
the  East  India  Company,  or  owned  by  subjects  of  any  such  piincf  f 
states ;  be  it  therefore  enacted,  that  the  governor-general  of  India  iv 
council  may  by  such  regulations  as  aforesaid,  snch  regulatioos  fa^ 
subject  as  aforesaid,  admit  to  the  privileges  and  advantages  ^^^^ 
shios,  for  the  purposes  of  trade  within  the  limits  of  the  charter  of  the 
said  company,  including  the  Gape  of  Good  Hope  and  the  territories 
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and  dependencies  thereof,  or  to  any  of  snob  priTilegee  and  adrantages, 
any  ships  or  Teseels  belonging  to  such  pnnces,  or  states,  or  any  of 
them,  or  owned  by  subjects  of  any  such  princes  or  states;  but  any 
such  regulations  shall  provide  for  flie  granting  to  such  ships  or  ressels 
fit  and  eonrenient  licences  or  passes,  and  generally  for  the  trading 
within  the  limits  aforesaid  of  such  ships  or  vessels. 

V.  And  whereas  vessels  exceeding  the  burden  of  three  hundred  and  Oinne  legAi 
fifty  tons,  built  in  ports  within  the  Hmits  of  the  East  India  Company's  Jf^^'^JJi^ 
charter  since  the  first  day  of  January,  one  thousand  eiffht  hundred  and  pmddei^  for 
sixteen,  and  owned  by  British  subjects,  and  vessels  buut  in  ports  wi^iin  regulating  trade. 
the  limits  aforesaid,  owned  by  native  princes  or  states  in  subordinate 

alliance  with,  or  having  subsidiary  treaties  with  ^e  East  India  Com- 
pany, or  by  ^e  subjects  of  such  princes  or  states,  may  have  heretofore 
engaged  and  may  be  now  engaged  in  trade  within  such  limits,  under 
some  licence,  authority,  or  sanction  of  the  respective  governments  of 
the  several  presidencies  in  India,  and  it  is  expedient  that  full  legal 
validity  and  eflect  should  be  given  to  all  acts  of  the  said  government 
respectively  in  reference  to  any  trading ;  be  it  therefore  enacted,  that 
all  acts  and  dociunents  whatever,  done,  given,  or  issued  by  any  of  the 
said  governments  in  reference  to  the  trading  of  the  two  classes  or 
vessels  last  herein-before  mentioned,  shall  be  deemed  and  construed  to 
have  had  for  all  purposes  fiill  legal  validity  and  eflfect  from  the  respec- 
tive times  when  such  acts  and  documents  may  have  been  done,  given, 
or  issued  respectively,  and  shall  for  all  purposes  continue  to  have  such 
validity  and  efibct  until  the  governor-general  of  India  in  coimcil  shall 
make  other  provisions  in  respect  of  the  trading  of  such  classes  of 
vessels  respectively  under  the  authority  of  this  act 

VI.  Ana  whereas  doubts  have  been  entertained  whether  the  pro-  Proriskmi  of 
visions  and  remedies  enacted  and  contained  in  an  act  passed  in  the  JJ*  ^■^^^' 
session  held  in  the  third  and  fourth  years  of  the  reign  of  his  late  ^MMiitobaTe 
Majesty  King  William  the  Fotuth,  intituled,  "An  Act  for  the  register-  fiJi  force  ia 
ing  of  British  Vessels,"  in  cases  of  the  wilful  detention  and  refusal  to  SritiSS*** 
deliver  up  the  certificate  of  the  registry  of  any  ship  or  vessel  to  the 

proper  officer  or  other  persons  authorized  and  entitled  in  that  behalf, 
as  in  the  said  last-mentioned  act  is  specified,  extend  to  and  are  in 
force  in  the  territories  under  the  government  of  the  East  India  Com- 
pany ;  and  it  is  expedient  that  such  doubts  should  be  removed :  be  it 
therefore  declared  and  enacted,  that  the  said  several  provisions  and 
remedies  in  the  said  las^mentioned  act  contained,  touching  the  wilful 
detention  of  such  certificate  of  registry,  or  the  absconding  of  any  per- 
son in  possession  of  the  same,  shall  be  deemed  and  taken  to  extena  to, 
and  shall  extend  to  and  be  in  force  in  the  said  territories  under  the 
government  of  the  East  India  Company. 

VII.  And  be  it  enacted,  lliat  wherever  in  and  by  the  said  act  it  is  Matter*  directed 
directed  or  provided  that  any  act,  matter,  or  thing  shall  and  may  be  b^Se'wwJora 
done  or  performed  by,  to,  or  with  the  governor,  lieutenant  governor,  of  any  particular 
or  commander-in-chief  of  any  place  where  any  ship  or  vessel  may  be  P*"*  "*5  ^ 
registered  under  the  authority  of  the  same  act,  the  same  shall  or  may  KesS^  ©f* 
be  done  or  performed  in  the  territories  imder  the  government  of  the  OoTemor-eenerai 
East  India  Company,  by,  to,  or  with  the  governor-general  of  India  in  ®'  ^^^  ^' 
council,  or  the  governor  of  the  presidency  of  Fort  William,  in  Bengal, 

or  the  respective  governors  in  council  or  governors  of  the  presidencies 
of  Fort  SA.  George  and  Bombay,  or  the  governor  ^f  Prince  of  Wales 
Island,  Singapore,  and  Malacca,  or  the  respective  resident  councillors 
at  Singapore  and  Malacca,  according  to  ciroumstanoes,  and  as  the  case 
may  be. 

VIII.  And  be  it  enacted.  That  in  all  cases  in  which  by  the  said  la8^  '^^^^j;^  . 
mentioned  act  it  is  made  lawful  for  any  governor,  lieutenant-governor,  S^!^alS^"^ 
or  commander-in-chief  of  any  of  her  Miyesty's  colonies,  plantations, 

islands,  or  territories,  and  they  are  thereby  authorized  and  required,  if 
any  suit,  information,  libel,  or  other  prosecution  or  proceeding,  of  any 
nature  or  land  whatever,  shall  have  been  conunenoed  or  shall  hereafter 
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be  oommenoed  in  any  court  whateyer  in  any  of  the  said  odloniee^pba- 
tations,  islands,  or  territories  respectively,  touching  the  force  and  e&d 
of  any  register  granted  to  any  ship  or  yeasel,  upon  a  lepresentatkn 
made  to  any  such  governor,  lieutenant-governor,  or  commander-in-dM 
to  cause  all  proceedings  thereon  to  be  stayed,  as  in  the  said  lastrmeo- 
tioned  act  is  provided,  it  shall  be  lawful,  m  the  territories  unda*  the 
government  of  the  East  India  Company,  for  the  govemor-genenl  of 
India  in  council,  or  the  governor  of  the  said  {presidency  of  Fort  WiUiam, 
in  Bengal,  or  for  the  respective  governors  in  council  or  ffovemors  o£ 
the  said  presidencies  of  Fort  St  George  and  Bombay,  or  uie  goTeinor 
of  Prince  of  Wales  Island,  Singapore,  and  Malacca,  according  to  ai- 
cumstances,  and  as  the  case  may  oe,  and  they  are  respectively  aotbo* 
rizcd  and  required,  if  any  such  suit,  information,  libel,  or  other  pitwe- 
cution  or  proceeding  whatever  shall  have  been  commenced  (a  shill 
hereafter  be  commenced  in  any  of  her  Msyesty's  courts  whatever,  in, 
or  in  any  place  subordinate  to  the  said  several  presidencies,  or  tbe 
government  of  Prince  of  Wales  Island,  Singapore,  and  Malacca  respec- 
tively, touching  the  force  and  effect  of  any  register  granted  to  anj 
ship  or  vessel,  upon  a  representation  made  to  any  such  gOTemor- 
geueral  of  India  in  council,  or  governor  of  tbe  said  presidency  of  FcHi 
William,  in  Bengal,  or  governors  in  council,  or  governors  of  the  said 
presidencies  of  Fort  St  Gteorge  and  Bombay  respectively,  or  such 
governor  of  Prince  of  Wales  Island,  Singapore,  and  Malacca,  accord- 
ing to  circumstances,  and  as  the  case  may  be,  to  cause  all  proceedkigB 
thereon  to  be  stayed,  if  he  shall  see  just  cause  so  to  do,  until  her 
Majesty's  pleasure  shall  be  known  and  certified  to  him  by  her  Miyes^t 
by  or  witn  the  advice  of  her  M^esty's  privy  council;  and  sodi 
governor-general  of  India  in  council,  or  governor  of  the  said  preei* 
dency  of  Fort  William,  in  Bengal,  or  governor  in  council,  or  goverDor 
of  the  said  presidencies  of  Fort  St  George  and  Bombay  respectiTelj, 
or  such  governor  of  Prince  of  Wales  Island,  Singapore,  and  Malacct 
respectively,  is  hereby  i-equired,  to  transmit  to  the  court  of  directors 
of  the  East  India  Company,  to  be  by  them  fortbwith  forwarded  to  the 
president  of  the  board  of  commissioners  for  the  affairs  of  India,  to  he 
laid  before  her  Majesty  in  council,  an  authenticated  copy  of  the  pro- 
ceedings in  every  such  case,  together  with  his  reasons  for  causing  the 
same  to  be  stayed,  and  such  documents  properly  verified  as  he  idaj 
jud^  necessary  for  the  information  of  her  Mdesty. 

IX.  And  be  it  enacted.  That  the  term  *'  hmits  of  the  East  India 
Company's  charter  **  shall  for  all  purposes  of  this  act  be  construed  to 
mean  all  places  and  seas  eastwara  oT  the  Cape  of  Good  Hope  to  the 
Straits  of  Magellan. 


No.  IX. 


14  &  16  Vict.  c.  102. 

An  Act  to  Amend  the  Aet$  rdating  to  the  Merchant  8eamen*i  Fmi, 
and  to  provide  for  Winding  %tp  the  eaid  Fund,  and  for  the  belttr 
Management  thereof  in  the  meantime.  [August  B,  1851.J 

Whereas  an  act  was  passed  in  the  twentieth  year  of  the  reign  of 
80  G60. 8,  c.  38.  j^^^  George  the  Second,  intituled  "  An  Act  for  the  rehef  and  si^pport 
of  maimed  and  disabled  Seamen,  and  the  Widows  and  Childrea  of 
such  as  shall  be  killed,  slain,  or  drowned  in  the  Merchant  Serrke:' 
and  whereas  another  act  was  passed  in.  the  session  of  the  foortfa  t^ 
fifth  years  of  the  reign  oi  Kmg  William  the  Fourth,  intituled  *"  Aa 
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Act  to  amend  an  Act  of  the  twentieth  year  of  his  Majesty  Eiii^4fc6W.4vo.6S. 
Oeorge  the  Second,  for  the  relief  and  support  of  sick,  maimed,  and 
disahled  Seamen,  and  the  Widows  and  Children  of  such  as  shall  be 
killed,  slain,  or  drowned  in  the  Merchant  Service ;  and  for  other 
pinrposes :"  and  whereas  another  act  was  passed  in  die  sixth  year  of 
the  reign  of  King  William  the  Fourth,  intituled  "  An  Act  to  amend  6  W.  4,  c  is. 
an  Act  of  the  fourth  and  fifth  years  of  his  present  Majesty,  in  order 
to  enable  certain  Seamen  belonging  to  Shetland  or  Orkney  to  pay 
certain  sums  of  money  payable  under  that  Act  to  the  Seaman's  Fima 
at  Lerwick  in  Shetland,  or  Kirkwall  in  Orkney :"  and  whereas  the 
institution  established  uid  carried  on  under  the  provisions  of  the  said 
recited  acts,  commonly  known  by  the  name  of  the  "  Merchant  Sea- 
men's Fund,"  has  been  ascertained  to  be  inadequate  for  the  purposes 
for  which  it  was  established,  and  can  no  longer  be  carried  on  with 
benefit  to  British  merchant  seamen,  and  it  is  therefore  expedient  that 
the  said  institution  should  be  brought  to  an  end,  and  that  such  pix>- 
vision  should  be  made  as  herein-after  mentioned  for  winding  up  the 
afiairs  thereof,  and  for  satisfying  the  just  demands  of  persons  having 
claims  upon  the  said  fund :  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : — 

I.  This  act  may  be  cited  as  **  The  Seamen's  Fund  Winding-up  Act,     PrtUmmarf. 

1851."  Short  tiUc 

II.  The  following  words  and  expressions  in  this  act  shall  have  the  interpreution. 
meanings  hereby  assigned  to  them,  if  not  inconsistent  with  the  con- 
text or  subject-matter ;  (that  is  to  say,) 

The  expression  "  United  Kingdom "  shall  be  taken  to  mean  the  United  Kingdom: 
United  Kingdom  of  Great  Britain  and  Ireland : 

The  expression  ''  Board  of  Trade  "  shall  mean  the  committee  of  her  Boaid  of  Trade: 
Majesty's  privy  council  appointed  for  the  consideration  of  mattei*s 
relating  to  trade  and  foreign  plantations : 

The  expression  "  president  and  governors"  shall  mean  the  president  Prewdent  and 
and  governors  for  the  relief  and  support  of  sick,  maimed,  and  8^*™°"  • 
disabled  seamen,  and  of  the  widows  and  children  of  such  as  shall 
be  killed,  dain,  or  drowned  in  the  merchant  service,  incorporated 
by  the  jBirst  of  the  said  recited  acts : 

The  expression  "the  fund"  shall  mean  the  Merchant  Seamen's  The  Audi 
Fund: 

The  word  "  ship  "  shall  include  every  description  of  vessel  employed  Ship: 
on  the  high  seas  or  on  the  coasts  of  the  United  Kingdom,  or  in 
any  port  or  creek  of  the  same,  except  boats  exclusively  employed 
in  fishing  on  the  coasts  of  the  United  Kingdom,  or  the  islands  of 
Guernsey,  Jersey,  Sark,  Aldemey,  or  Man,  and  except  vessels 
employed  exclusively  in  tradingor  going  only  firom  place  to  place 
within  any  river  of  the  United  Kingdom : 

The  expression  **home-trode  ship"  shaQ  include  every  ship  in- Home-trade  ship : 
eluded  in  the  above  definition,  employed  in  trading  or  going 
within  the  following  limits;  (that  is  to  say,)  the  coasts  of  the 
United  Kingdom,  the  islands  oi  Guernsey,  Jersey,  Sark,  Aldemey, 
and  Man,  and  tie  continent  of  Europe  between  the  river  Elbe 
and  Brest,  inclusive : 

The  expression  "  foreign-going  ship  "  shall  include  every  ship  in-  Kwelgn-going 
eluded  in  the  above  defimtion,  employed  in  trading  or  going  ■'"?' 
beyond  the  limits  aforesaid: 

The  word  *'  owner,"  when  applied  to  a  ship,  shall  include  all  the  Owner  i 
persons,  if  more  than  one,  to  whom  the  ship  belongs : 

The  word  "  master"  shall  include  every  person  having  command  or  Maater: 
charge  of  a  ship : 

The  word  "  seaman  "  shall  include  every  person  (except  masters,  and  Seaman, 
apprentices  duly  indentured  and  registered)  employed  or  engaged 
to  serve  in  any  capacity  on  board  any  ship. 


ccl 


Apjmdia^ 


c.  15 ;  and  the 
whole  of  section 
81  of  7  &8  Vict, 
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ii^00iiMff  ciMt*.  ni.  The  followingf  enactmentB,  (that  i«  to  say,)  so  mmoh  of  the  sni 
Repeal  of  so  much  ^^  ®^  ^®  twentieth  year  of  the  reign  of  King  George  the  Seconi 
of loGco. 2, c. 38.  chapter  tiiir^-eight,  as  enables  the  said  president  and  gOTernon to 
den?  ki^toTur-  P^<^^**®  lands  and  erect  a  hospital ;  so  much  of  the  fourUi,  siiteenth, 
chase  hmds  and  nineteenth,  twentieth,  and  twentv-first  sections  of  the  said  act  of  the 
erect  a  hospital;  fifth  year  of  the  reign  of  Kinff  William  the  Fourth,  chapter  fifty-two. 
Son84, 16, 19^  ^  relates  to  the  purchase  by  uie  said  president  Mid  governors,  or  br 
3i,of4b5W.  4.  any  trustees  at  outports,  of  lands,  tenements,  or  hereditaments: » 
purchase'onimcU  °*^^^  ^^  *^®  sixteenth,  nineteenth,  twentieth,  and  twenty-first  seetwoi 
&c.;  so  much  of '  of  the  la8^mentioned  act  as  relates  to  the  appointment  by  any  trnstes 
aToTi&s  w"i.  *^  outports  of  receivers  of  the  fund,  and  to  the  collection  ofdntin: 
c.  62,  as  relates  to  ^^  second,  fifth,  sixth,  seventh,  eighth,  ninth,  tentii,  eleventh,  twelfth, 
appointment  of  thirteenth,  fourteenth,  seventeenth,  twenty-second,  twenty-third,  twenty- 
wSirofwiuons  ^^»  twenty-sixth,  twenty-seventh,  twenty-eighth,  twenty-ninth, 
9,6-14,17,22,  thirtieth,  thirty-first,  thirty-second,  thirty-third,  thirty-fourth,  ind 
5V4~^^B*2^h  ^^^J'fift'^  sections  of  the  las^mentioned  act;  the  act  of  the  sixth 
whole  of  0  w!  4,    1^^  ^^  the  reign  of  King  William  the  Fourth,  chapter  fifteen ;  and 

the  thirty-first  section  of  the  act  of  the  eighth  year  of  the  reiw 

or  her  present  Miyesty,  chapter  one  htmdred  and  twelve,  shall  » 
repealed,  except  as  to  any  oflences  committed,  or  penalties  or  lialab- 
ties  incurred,  under  any  of  the  said  enactments,  before  the  passing  fi 
this  act. 

IV.  The  Board  of  Trade  shall  undertake  the  general  superfiaon  d 
the  business  of  winding  up  the  fund  in  manner  herein-after  mentioned; 
and  the  two  persons  nominated  to  assist  such  board  in  the  execution 
of  the  Mercantile  Marine  Act,  1850,  shall  assist  such  boanlinthe 
execution  of  this  act;  and  such  board  may,  for  the  purpose  of  esnyisg 
this  act  into  execution,  appoint  such  officers,  olerks,  and  serTants,a8it 
may  deem  necessary,  and  make  use  of  the  General  Register  Office  of 
Merchant  Seamen,  and  may,  if  necessary  for  such  purpose,  incrMW 
the  number  of  persons  employed  there,  and  may  apx>omt  additioail 
remuneration  to  any  persons  now  employed  there  upon  whom  addi- 
tional duties  are  thrown  by  reason  of  this  act. 

V.  The  president  and  governors,  and  the  several  boards  of  tnii<«s 
nominated  under  the  provisions  of  the  act  of  the  twentieth  year  of 
the  reign  of  King  George  the  Second,  chapter  thirty-ei^t,  andof  the 

Md4V5  w.i,  ^<^^  of  ^^e  fo"^^  and  fifth  years  of  the  reign  of  King  William  the 
c.  52,  to  eontinne  Fourth,  chapter  fifty-two,  or  of  either  of  such  acts,  shiQl  continne  to 
necSS^for  ®^*®^  *°^  ^  ^^^®  succession,  or  to  be  from  time  to  time  nominitei  » 
carrying  tiiis  act  Provided  by  the  said  acts,  or  either  of  them,  for  such  time  and  towih 
'"*"  """"*  extent  as  are  consistent  with  the  provisions  of  this  act,  and  nec«siiiy 

for  carrying  the  same  into  effect;  and  the  said  president,  and  gorenors. 
and  boards  of  trustees  (including  the  giiim  and  brotherhood  of  the 
master  and  pilots,  seamen  of  the  town  and  port  of  King8toD^ip<H>' 
Hull,  and  the  masters,  wardens,  and  commonalty  of  merchant  ren- 
turers  of  the  city  of  Bristol),  shall  continue  to  have  and  exercise  «ach 
of  the  powers  granted  to  them  respectively  by  the  said  acts,  or  either 
of  them,  as  are  consistent  witii  the  provisions  of  this  act ;  bnt  no 
trustees  shall  be  appointed  at  any  outport  at  which  they  have  not  beoi 
before  the  passing  of  this  act 

VI.  If  the  said  president  and  governors,  or  any  of  the  boards  of 
trustees  at  outports,  fail  to  be  duly  chosen  or  constituted,  or  resign,  or 
neglect  or  refuse  to  discharge  their  duties  in  respect  of  the  fimd,  orto 
obejjr  any  of  the  provisions  of  this  act,  or  any  regulations  or  ordeis 
lawfully  issued  in  pursuance  thereof,  the  Board  of  Trade  may.  hj 
letter  to  be  signed  by  one  of  the  secretaries  or  assistant  seoretanee  to 
such  board,  declare  the  functions  of  the  said  president  and  goTenwrs, 
or  of  any  such  board  of  trustees  (as  the  case  may  be),  in  req*rt  of 
the  fund,  to  be  suspended,  and  the  said  corporation  or  board  of  tnistees 
shall  thereupon  cease,  so  long  as  such  suspension  continues,  to  hiT« 
any  rights  or  powers  in  respect  thereof,  and  shall  deliver  all  propfltf 
and  matters  relating  to  the  said  fund  to  the  Board  of  Tradf,  or  as  it 


Corporation  and 
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nated under 
visions  of  20 


into  cflTcct. 
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direots;  but  no  sooh  8uq)en8ioa  shall  relieve  the  said  pvesident  and 
goyemors,  or  any  such  board  of  trustees,  from  the  obligation  of  making 
any  payments,  transfers,  deliveries,  returns,  accounts,  or  explanationa 
wmch  the  Board  of  Trade  is  hereby  authorized  to  require. 

VII.  In  any  case  in  which  the  mnctions  of  the  said  president  and  ThwftmctioM 
governors,  or  of  any  of  the  boards  of  trustees  of  outnorts,  Bie  sua-  be  imdfftak«a^ 
pended  as  herein-beunre  mentioned,  the  Board  of  Traae  may,  in  its  i^^f*^  ^^ 
discretion,  either  take  into  its  own  hands  the  entire  management  of  ^^^^^ 
that  portion  of  the  fund  with  reference  to  which  such  functions  are  marine  board. 
8un>ended,  or,  if  there  is  a  local  marine  board  at  the  port  willing  to 
unoertake  the  same,  may  commit  the  functions  of  the  said  president 
and  governors,  or  of  such  board  of  trustees  (as  the  case  may  be),  or 
any  part  of  8«oh  functions,  to  such  local  marine  board,  and  may 
at  any  subsequent  time,  if  it  thinks  fit,   resume  the  same  or  any 
part  thereof. 

YIII.  At  each  port  the  shipping  masters  appointed  under  the  Mer-  Shipping  masters 
cantile  Marine  Act,  1850,  or  such  of  the  said  shinping  masters  (if  Jflni^antut' 
more  than  one)  as  the  Board  of  Trade  directs,  shall  be  the  receivers  Marine  Act, 
of  such  contributions  to  the  fund  from  masters  and  seamen  as  may  be  JJ  gs*^^^^^^^;^^* 
payable  imder  the  provisions  herein-aiter  contained ;  and  in  the  case  act  as'  receivers. 
of  shipping  masters  appointed  by  a  local  marine  board  constituted 
under  tne  said  last-mentioned  act,  such  board  may,  with  the  sanction 
of  the  Board  of  Trade,  and  in  other  cases  the  Board  of  Trade  may 
appoint  any  clerks  or  servants  to  assist  the  shipping  masters  in  the 
discharge  of  their  duties  as  receivers ;  and  the  Board  of  Trade  may 
sanction  such  remimeration  (if  any)  as  it  may  deem  necessary  for  the 
discharge  of  such  duties. 

IX.  The  several  persons  now  employed  by  the  said  president  and  Pcrwns  now 
governors  or  by  the  said  boards  of  trustees  at  outports  m  any  duties  dSSibuting' relief, 
other  than  the  collection  of  the  duties  payable  under  the  said  acts,  &c.,  may  be 
shall,  imless  the  Board  of  Trade  otherwise  directs,  be  continued  in  ™^l{J*^^JJ}Ji* 
such  employment,  so  far  as  the  same  may  be  requisite  for  the  purpoeee  of  Trade  to 

of  this  act ;  but  the  Board  of  Trade  may  alter  and  regulate  the  salanes  regulate  n^mnne- 
or  remimeration  to  be  paid  to  such  persons,  and  if  it  appears  to  such  dismiss  "hem. 
board  that  their  services  may  be  dispensed  with,  may  dismiss  them, 
and  may  commit  the  performance  of  their  duties  to  the  shipping 
masters  above-mentioned,  or  to  any  other  persons  whom  it  may  i^point 
for  the  purpose ;  and  may  also,  in  any  cases  in  which  it  appears  to 
such  board  just  and  proper  so  to  do,  grant  to  any  person  so  dis- 
missed, and  also  to  any  persons  now  employed  in  the  collection  of 
duties,  a  fair  and  moderate  compensation  for  any  loss  they  may  sustain 
by  reason  of  this  act 

X.  No  new  otficers  or  servants  shall  be  appointed  to  assist  in  the  be^aMdntclr'  *** 
administration  of  the  fund,  asxd  no  salaries  or  remuneration  shall  be  witi^^snnction 
granted,  or  expenses  incurred,  without  the  sanction  of  the  Board  of  Jj>^e  Board  of 
Trade.  ^^*' 

XI.  The  Board  of  Trade  may  require  from  all  persons  employed  in  ^^^^^^^ 
the  collection  or  distribution  of  the  fund  such  security  for  the  per-  security  from  all 
formance  of  their  duties  as  it  may  consider  expedient  officCTs  employed. 

XII.  All  salaries,  remunerations,  and  compensations  hereby  autho-  Salaries,  &c..  to 
rized  shall  be  first  submitted  to  the  commissioners  of  her  Miyesty's  i?^Sry.  ^ 
treasury,  for  their  approval. 

XUI.  All  salaries,  remunerations,  and  wages,  payable  to  any  per-  Salaries,  tc,  to 
sons  employed  in  the  administration  of  the  fund,  and  all  expenses  ^^^^  fnnd.^ 
incurred  in  respect  thereof,  shall  be  defrayed  out  of  the  general  fund 
herein-after  mentioned ;  and  all  disbursements  on  account  of  the  fund 
shall  be  made  through  the  hands  of  the  officers  appointed  for  that 
purpose,  and  shall  not  be  made  by  any  other  person  or  in  any  other     sourets  and 
manner.  CoUeetion  of 

XIV.  All  monies  and  property,  whether  real  or  personal,  foiming        ^^ 
part  of  or  belonging  to  the  Merchant  Seamen's  Fimd,  or  any  branch  one  general  fund 
thereof,  as  well  capital  stock,  land,  and  securities,  as  yearly  revenue  to  be  formed. 
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and  cash,  and  all  monies  arising  from  contributions,  or  ot2i«nri» 
accruing  to  the  said  fund,  shall  form  one  general  fund  for  the  pnrpoes 
of  meeting  the  rarious  expenses  hereby  authorized. 

XV.  Upon  being  required  so  to  do  by  the  Board  of  Trade,  the  pre- 
sident and  governors,  and  the  several  boards  of  trustee  at  outputs, 
shall  pay  and  apply  all  monies  in  their  possession  or  power  as  trastees 
of  the  fund  (except  monies  held  under  gifts  for  special  or  local  m* 
poses,  distinct  from  the  general  piurposes  of  the  nmd  at  the  port),  ia 
such  manner  as  the  Board  of  Trade  directs  for  the  purpose  of  ctmiBf 
into  effect  the  provisions  of  this  act ;  and  as  to  all  other  securities  tnd 
property,  whether  real  or  personal,  in  their  possession  or  power  is 
trustees  of  the  fund  (except  seciurities  and  property  held  Tor  sock 
special  or  local  purposes  as  aforesaid),  shall,  as  and  when  the  Boaitl 
of  Trade  directs,  either  sell,  call  in,  and  convert  the  same  into  mooer, 
and  pay  and  apply  the  proceeds  as  the  Board  of  Trade  directs,  for  tic 
purpose  aforesaid,  or  transfer  the  same  to  the  Board  of  Trade,  or 
retain  the  same  in  their  present  condition  or  investment,  for  mdi 
period  as  the  Board  of  Trade  directs,  and  shaU,  until  such  pajmeot 
and  transfer  as  aforesaid,  hold  all  such  monies,  stock,  securities,  and 
property  upon  trust  for  giving  effect  to  the  provision^  of  this  act,  and 
shall  apply  the  same  in  such  manner  as  me  Board  of  Trade  directs, 
for  the  purpose  aforesaid. 

XVI.  If  the  president  and  governors,  or  anj  such  board  of  trostees 
as  aforesaid  of  the  fimd,  have  in  their  possession  or  power,  as  trustees 
of  the  iimd,  any  monies  or  other  property,  either  real  or  personal, 
held  upon  trusts  for  special  or  local  purposes,  distinct  from  the  genenl 
purposes  of  the  fimd  at  the  port,  they  shall,  so  long  as  they  oofltinoe 
to  act  as  administrators  of  the  fimd,  apply  such  monies  and  property 
upon  the  trusts  and  for  the  purposes  upon  and  for  which  tne  same 
ought,  according  to  law,  to  be  applied,  and  if  they  cease  to  act  as 
administrators  of  the  funds,  shall,  upon  being  required  so  to  do  bj 
the  Board  of  Trade,  pay  and  transfer  such  last-mentioned  monies  and 
property  to  such  new  trustees  as  the  Board  of  Trade  appoints  for  the 
purpose ;  and  whenever  any  subsequent  appointment  of  new  trustees 
of  such  monies  and  property  is  rendered  necessary  by  death,  resignt- 
tion,  or  otherwise,  the  Board  of  Trade  shall  make  the  same,  and  sach 
monies  and  property  shall  be  paid  over,  and  transferred  to  the  oev 
trustees,  so  appointed  from  time  to  time,  as  occasion  requires ;  and  all 
such  new  trustees  as  aforesaid  shall  hold  and  administer  all  moaies 
and  property  so  paid  and  transferred  upon  the  trusts  and  for  the 
purposes  last  aforesaid. 

XVII.  If  in  any  case  a  question  arises  whether  any  moniea  and 
property  in  the  possession  or  power  of  the  said  president  and  goyemors 
or  trustees  are,  imder  the  provisions  herein  contained,  appueable  to 
the  general  purposes  of  the  fund,  or  to  such  special  or  local  ycan^ 
as  aforesaid,  and  any  arrangement  for  settling  such  question  is  agreed 
to  by  such  president,  or  governors,  or  trustees  (as  me  case  may  be), 
and  is  approved  of  by  the  Board  of  IVade  as  a  fair  and  proper 
arrangement,  such  momes  or  property  shall  be  f^pKed  in  pnrsuanM 
of  such  arrangement,  and  such  application  shall  not  be  deemed  to  be 
a  breach  of  trust. 

Xyill.  Immediately  after  the  passing  of  this  act,  or  as  soon  as 
possible  afterwards,  the  president  and  governors,  and  the  serefal 
existing  boards  of  trustees,  shall  render  to  the  Board  of  Trade  such 
account  as  it  requires  of  all  the  monies,  stocks,  securities,  and  pit>- 
perty,  whether  real  or  personal,  in  their  respective  possession  or  po«*r 
as  trustees  or  managers  of  the  fimd,  and  shall  distinguish  such  as 
are  held  for  special  or  local  purposes  from  such  as  are  applicable  fof 
the  general  purposes  of  the  fund,  and  shall  specify  the  nature  of  sw'* 
trusts,  and  shall,  if  required,  deliver  to  the  said  commissioners  lU 
documents  relatin^f  to  any  of  such  monies,  stock,  securities,  and  prp* 
perty ;  and,  notwithstanding  anything  herein  contained,  the  f^ 
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president,  and  governors,  and  boards  of  trustees  shall,  until  the  com-  ^^J^  ^  ®^^ 
pletion  of  the  transfers,  pajmentB,  accounts,  returns,  and  deliveries,  S  wnrCTSccf* 
which  are  directed  by  this  act,  or  which  the  Board  of  Trade  is  hereby 
authorized  to  require,  continue  to  have  such  powers  as  may  he 
necessary  in  order  to  elfect  the  same. 

XIX.  Every  payment  and  transfer  duly  made  as  aforesaid  shall  be  FaymenU.  &«., 
e£Pectual  in  the  law,  and  shall  relieve  the  parties  making  the  same  from  ^tto^ommte^ 
&L1  liability  in  respect  of  any  subsequent  application  of  the  monies  as  release  from 
and  property  so  paid  or  transferred;  but  nothinsr  herein  contained  ^"**^°^*™**- 
^all  operate  to  release  any  person  or  corporate  body  from  any  liability 

arising  frt>m  any  breach  of  trust  previously  committed  by  such  person 
or  body. 

XX.  After  the  passing  of  this  act  no  master  or  seaman  shall  be  No  oompnisoiy 
compelled  to  pay  any  duty  or  contribution  to  the  fund ;  but  any  duties  JJJ[J^**'*®°*  "* 
which  have  become  due  to  the  ^md,  and  have  been  deducted  from 

wages  before  the  passing  of  this  act,  shall  be  paid  to  the  Board  of 
Trade,  or  in  such  manner  as  it  directs ;  and  any  master  or  owner  who 
neglects  or  refuses  to  make  such  pavment,  shaU,  in  addition  to  such 
payment,  be  liable  to  a  penalty  of  twice  the  amount  which  he  so 
neglects  or  refuses  to  pay. 

XXI.  No  master  or  seaman  who  has  not  contributed  to  the  fund  No  one  who  has 
before  the  passing  of  this  act  shall  be  allowed  to  contribute  thereto,  J^bTSStS  to 
or  to  establish  any  claim  for  a  pension  or  other  relief  for  hioiself  or  contribute, 
for  his  wife  or  children. 

XXII.  All  masters  and  seamen  who,  before  the  passing  of  this  act,  Those  who  have 
have  conti'ibuted  to  the  fund  shall  be  allowed  to  continue  to  con-  J^,||iJ,^^***!® 
tribute  thereto  in  manner  herein-after  mentioned,  and  shall,  in  respect  contribute. 

of  their  contributions,  be  entitled  to  relief  in  the  manner  and  subject 
to  the  conditions  herein-after  mentioned. 

XXIII.  The  Board  of  Trade  shall  fix  the  time  at  which  the  con-  Time  of  com- 
tributions  to  be  made  after  the  passing  of  this  act  are  to  commence,  J^^^^^jj  of 
and  shall  give  not  less  than  one  month's  notice  thereof  by  advertising  oontributions. 
the  same  in  the  London  Gazette ;  but  such  time  shall  not  be  later 

than  the  first  day  of  January,  one  thousand  eight  hundred  and  fifty-two. 

XXrV.  In  the  case  of  masters  who  discharge  their  crews  before  a  ^te  and  mode 
shipping  master,  under  the  provisions  of  the  Mercantile  Marine  Act,  rontritmUon  for 
one  thousand  eight  hundred  and  fifty,  and  of  seamen  who  are  so  men  discharged 
discharged,  such  voluntary  contributions  shall  be  as  follows ;  (that  is  ^J^f  i*USS 
to  say,)  every  master  shall  pay  two  shillings,  and  every  seaman  one  to  13  &  u  vict. 
shiUing,  for  each  calendar  month  of  service,  and  the  same  respective  c  w,  s.  96. 
sums  K>r  any  further  number  of  days  of  service  exceeding  twenty, 
and  one  halt  of  such  respective  sums  for  any  further  number  of  days 
of  service  exceeding  ten  and  not  exceeding  twentv,  and  one  third  of 
such  respective  sums  for  any  further  number  of  days  not  exceeding 
ten  (such  further  number  of  days  to  be  reckoned  as  one  month,  one- 
half  month,  and  one  third  of  a  month  respectively) ;  and  such  service 
shall,  in  the  case  of  masters  and  seamen  respectively,  be  reckoned 
from  the  day  of  their  respectively  signing  the  agreement  to  the  day 
of  their  discharge  inclusive ;  and  such  voluntary  contributions  shall 
be  paid  to  such  shipping  master  as  aforesaid  at   the  time  of  the 
discharge. 

XXY.  In  the  case  of  masters  and  seamen  who  do  not  attend  before  Bate  and  mode 
a  shipping  master  for  the  purpose  of  discharge,  such  voluntary  con-  jjjjl-^ut^oj  f^, 
tributions  as  aforesaid  shall  be  paid  after  the  rate  and  in  the  manner  men  not  dis- 
following;  (that  is  to  say,)  sixteen  shillings  shall  be  deemed  to  be  the  charged  before 
yearly  contribution  for  a  master,  and  eight  shillings  the  yearly  con-  JiJs'ter."** 
tribution  for  a  seaman,  and  so  in  proportion  for  any  shorter  period, 
and  such  sums  shall  be  deemed  to  ne  payable  quarterly  in  advance ; 
and  each  master  and  seaman  who  wishes  to  contribute  shall  from 
time  to  time  attend  before  some  shipping  master  at  stated  periods  to 
be  appointed  for  the  purpose  by  the  Board  of  Trade,  and  shall  then 
pay  to  him  such  proportion  of  his  yearly  contribution  as  he  may  think 
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fit,  SO  nevertbeleBS  that  each  such  payment  made  at  one  tiine  be  eltber 
two  shillings  or  some  multiple  of  two  shillings. 

XXVI.  In  the  case  of  seamen  who  enter  fiie  royal  navy,  and  who 
desire  to  continue  their  contributions  to  the  fund,  such  oontribotioBS 
shall  be  according  to  the  rate  herein-before  fixed  for  the  case  of 
seamen  who  are  not  discharged  before  a  shipping  master,  and  shall 
be  paid  in  such  manner  as  the  Board  of  Traae  directs. 

XXVII.  The  commissioners  of  her  Majesty's  treasiuy  shall  from 
time  to  time  pay  towards  the  fund,  out  of  the  consolidated  fond  of  the 
United  Kingdom  of  Qrent  Britain  and  Ireland,  such  sums  as  may  be 
necessary,  in  addition  to  the  other  sources  of  the  fund,  to  satisfy  the 
expenditure  hereby  authorized ;  and  the  Board  of  Trade,  with  the 
consent  of  the  said  commissioners,  may  from  time  to  time  regulate 
the  proportions  in  which  the  deficiency  of  annual  income  is  to  be  made 
ffood  out  of  the  capital  of  the  iund,  and  out  oi  the  said  coitsolidated 
rand  respectively.* 

XXVIII.  Provided,  that  the  sum  to  he  contributed  finom  the  con- 
solidated fund  towards  defraying  the  expenditure  hereby  atithanzsd 
in  any  one  year  shall  never  be  less  than  one-half  of  the  expenditoie 
for  such  year.* 

[The  intermediate  sections  are  repealed  by  17  &  18  Vict  c.  120.] 

XXXIX.  The  Board  of  Trade  shall  fix  a  time  at  which  grants  of 
pensions  to  be  made  in  pxusuance  of  this  act  are  to  commence,  and 
shall  give  not  less  than  one  month's  notice  thereof  by  advertising  the 
same  in  the  London  Gazette ;  but  such  time  shall  not  be  later  than 
the  first  day  of  January  one  thousand  eight  hundred  and  fifty-two. 

XL.  Until  such  time  as  last  aforesaid  the  said  preadent  and 
governors  and  boards  of  trustees  may  continue  to  grant  pensions  or 
other  relief  in  the  manner  directed  by  the  said  recited  acts,  bat  the 
Board  of  Trade  shall  have  power  to  disallow  any  pensions  or  other 
relief  so  granted ;  and  tmless  the  Board  of  Trade  otherwise  directs, 
the  aggregate  pensions  granted  at  any  port  during  the  year  endmg 
with  such  time  as  last  aforesaid  shall  not  exceed,  in  annuid  amoont  or 
in  total  value,  the  aggregate  pensions  granted  at  such  port  in  the  pre- 
ceding twelve  months,  and  any  ^ants  of  pensions  made  after  aich 
amount  or  value  has  been  reached  shall  be  void. 

XLI.  Subject  to  the  provision  lastly  herein  before  contained,  cvcnr 
person,  of  whatever  age  or  sex,  to  whom  any  pension  is  duly  granted 
before  such  time  as  last  aforesaid,  shall  continue  to  receive  such 
pension. 

XLI  I.  After  the  time  last  aforesaid  no  pension  shall  he  granted. 
except  to  the  mcksters  and  seamen,  or  to  the  widows  and  chudren  of 
masters  and  seamen,  who  have  contributed  to  the  fund  fbr  an  aggre- 
gate period  of  sixty  months ;  such  contributions  to  have  been  made 
either  altogether  before  the  passing  of  this  act  in  the  manner  directed 
by  the  said  recited  acts,  or  partly  before  that  time  in  such  manner  as 
last  aforesaid,  and  partly  after  the  time  to  be  fixed  for  the  commence- 
ment of  future  contributions  in  the  manner  herein-before  provided  in 
that  behalf. 

XLIII.  Any  seaman  who  after  the  time  to  be  fixed  for  the  com- 
mencement of  future  contributions,  and  before  the  termination  ef  his 
last  service  at  sea,  ceases  altogether  fbr  a  continuous  period  of  three 
years  to  pajr  his  contribution  to  the  fund,  shall  forfeit  all  daim  to  any 
relief  for  himself,  his  widow,  and  children. 

XLIV.  Subject  as  herein-before  provided,  such  pensions  and  allow- 
ances as  herein-after  mentioned  may  be  granted  to  any  master  or 
seaman  who  is  rendered  incapable  of  service  by  sickness,  wounds,  or 
other  accidental  misfortunes,  or  who  becomes  decrepit  or  worn  out  by 
age ;  and  also  to  the  widow  and  children  of  any  master  or  seaman 
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who  is  killed  or  drowned  in  tbe  merahant  service ;  and  also  to  the 
widow  and  children  of  any  master  or  seaman  who  has  contiihuted  for 
twenty-K)ne  years  to  the  fund,  or  who  is  at  the  time  of  his  death 
receiving  or  entitled  to  receive  a  pension :  Provided,  in  the  case  of 
such  last-mentioned  widow,  that  she  was  married  to  such  master  or 
seaman  hefore  he  became  entitled  to  relief^  and,  in  the  case  of  snch  last- 
mentioned  children,  that  they  are  under  the  age  of  fourteen  years,  or 
are  irom  infirmity  incapable  of  getting  a  livelihood. 

XLV.  The  Board  of  Trade  shall  take  such  steps  as  it  may  think  on  raruniform 
necessary  for  the  purpose  of  ccdlecting  from  the  various  rates  of  pen-  scale,  accoiSiug 
aion  granted  at  the  several  ports  in  the  United  Eongdom  during  the  ^  average  rate 
five  years  preceding  the  first  day  of  January,  one  thousand  eight  ^onl"^"^  ^^' 
himofred  and  fifty-one,  one  average  rate  of  pension  for  masters,  seamen, 
widows,  and  cMldren  respectively,  and  shall  frame  and  issue  one 
uniform  scale  of  pensions  to  be,  so  far  as  possible,  in  accordance  with 
such  average  rate,  and  to  be  uniform  for  all  ports  in  the  United 
Kingdom ;  and  all  grants  of  pensions  made  after  the  time  to  be  fixed 
as  aforesaid  for  commencing  grants  of  pensions  to  be  made  in  pyur- 
suance  of  this  set  shall  be  in  conformity  with  such  scale  as  the  Board 
of  Trade  shall  issue  for  that  piupose. 

XLVI.  The  rate  of  pensions  for  masters,  and  for  tbe  widows  and  Hasten*  pen. 
children  of  masters,  shall  be  twice  the  amount  of  pensions  for  seamen,  Jhc^Jatc  of  iS'^ 
and  for  the  widows  and  children  of  seamen  respectively.  men'i  pensions. 

XL VII.  Provided,  that  in  any  case  or  class  of  cases  in  which  it  Board  of  Trade 
appears  to  the  Board  of  Trade  desirable  so  to  do,  such  board  may  S;Mi^^d° 
commute  any  pension  upon  such  terms  as  it  thinks  fit,  and  may  also,  gfve  gratuities  to 
as  regards  rehef  to  widows  and  children,  substitute  gratuities  for  iridows. 
annuid  pensions,  such  gratuities  to  bear  a  fair  proportion  to  the  annual 
pension  which  would  otherwise  have  been  granted. 

XLVIII.  The  aggregate  number  of  pensions  or  gratuities  to  be  Aggrt-patc  nnm- 
granted  at  any  port  to  masters,  8eamen,.widows,  and  children  respec-  jjJ'eacifpUrt^Bot 
lively,  in  any  one  year,  shall  not  exceed  the  average  yearly  number  of  to  exceed  average 
pensions   granted  at  such  port  to  the  same  classes  of  pensioners  ^^^^^e  yean, 
respectively  during  the  ive  vears  preceding  the  first  day  of  January, 
one  thousand  eight  hundred  and  fifty-one,  except  in  any  case  in  which 
the  Board  of  l^rade  otherwise  directs ;  and  in  grantinff  pensions,  care  Those  uho  imTe 
shall  be  taken  that  of  seamen  who  are  worn  out  or  decrepit  by  age  f^'^^"^'!^'^^ 
those  who  have  been  longest  in  the  service,  and  have  contributed  ^Urprovidcd  for. 
most  to  the  frmd,  shall  be  first  provided  for. 

XLIX.  All  acts  done  by  any  master  or  seaman  for  the  purpose  of  ^^gJJJJip**  ^® 
charging  or  alienating  the  whole  or  any  part  of  his  pension  shall  be 
absolutely  null  and  void.  t>„   i  f  tv«  i 

L.  Subject  to  the  provisions  hereinbefore  contained,  the  Board  of  S^l  rc^,iafj  the 
Trade  may  determine  and  regulate  the  principles  and  conditions  upon  rigU  to  relief, 
which  and  the  manner  in  which  pensions  or  other  relief  are  to  be  •^J*^*'*  ^^  ^     , 
granted  under  this  act ;  and  the  said  president  and  governors,  and  *   ^   "^ 
ail  boards  of  trustees,  or  other  local  administrators  of  the  fimd,  shall 
exercise  any  powers  of  granting  pensions  or  other  relief  which  may  be 
vested  in  them  in  accordance  with  any  regulations  issued  for  that 
purpose  by  the  Board  of  Trade  in  pursuance  of  this  act. 

LI.  For  the  period  of  seven  years  from  the  last  day  before  the  |jy;j^^»;g^^.j^j 
passing  of  tliis  act  on  which  any  q^uarterly  payment  has  been  made  to  Society  for  ncven 
the  Seaman's  Hospital  Society,  m  pursuance  of  the  thirtv-second  yea"- 
section  of  the  said  act  of  the  fifth  year  of  the  reign  of  King  William  J  ^J  ^'n>^  *. 
the  Fourth,  chapter  fifty-two,  the  Board  of  Trade  may,  out  of  the   "''''' 
revenues  of  the  fund,  pay  to  the  said  society  an  annual  sum,  not 
exceeding  in  any  one  year  five  hundred  and  fifty  pounds,  to  be  applied 
by  the  said  society  according  to  the  directions  contained  in  the  act  of 
the  third  and  fourth  years  of  the  reign  of  King  WiUiam  the  Fourth,  3  &  *  ^m.  4,  c. ». 
chapter  nine.  * 

•  Bepeated  }vj  1%  k  17  Viet.  e.  181,  i.  99. 
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Mode  of 
Distribution. 

Preadent,  mnd 
goTernon,  aud 
mutees,  unleM 
laipended,  to 
diftjibnte  relief. 


Board  of  Trade 
to  make  regu- 
latioDt  aa  to 
appUcatiooi  for 
pensions. 


Certificates  to 
be  exempt  from 
stamp  duty  aud 
from  fees  to 
oousuls. 


Punishment  for 
forgery  and 
personation. 


Jeeounts  and 
Jietumt. 

Board  of  Trade 
may  open  account 
with  Bank. 
Accountant  for 
the  purposes  of 
thUactT 


All  penoas 
eng^edin 
administering  the 
funds  to  make 
returns  to  the 
Board  of  Trade. 


LII.  In  London  and  in  the  outports  under  the  management  of  ^ 
said  president  and  governors,  such  president  and  goTem<»8,  onleeB 
suspended  as  herein-oefore  mentioned,  and  their  officers,  shall  in^ 
take  the  duty  of  ascertaining  the  persons  who,  under  the  proTiskns 
herein-hefore  contained,  or  any  regulations  made  in  pursuance  therec£ 
are  entitled  to  relief,  and  in  outports  having  hoards  of  trustees,  oA 
trustees  and  their  officers,  unless  suspended  as  aforesaid,  shsll  nndo^ 
take  such  du^ ;  and  in  case  of  any  such  suspension  as  aforeaud  tbe 
local  marine  hoard  of  the  port,  if  appointed  to  act  in  adminlsteriDg 
the  fund  under  the  powers  herein-herore  contained,  or  such  penoos  v 
the  Board  of  Trade  may  appoint  for  that  purpose,  shaD  undotib 
such  duty ;  and  if  in  any  case  it  appears  to  the  Board  of  Trade  thit 
any  pension  or  other  relief  is  ^ranted  or  refused  in  a  mann»  inccih 
sistent  with  the  provisions  of  uds  act,  or  with  any  regulations  iaoMd 
hy  virtue  of  powers  herein  contained,  the  Board  of  Trade  may  disillov 
such  grant  or  refusal,  and  either  withhold,  grant,  or  alter  the  relief,  0 
the  case  may  require. 

JAII.  The  Board  of  Trade  may  make  regulations  as  to  the  times 
and  places  at  which  and  the  manner  in  which  appticatiom  kt 
pensions  or  other  relief  are  to  he  made,  and  as  to  the  evidence  to  be 
required,  and  may  also,  subject  to  the  express  provisions  herein  cod- 
tained,  make  regulations  as  to  the  time,  place,  and  manner  of 
distributing  the  same. 

LIV.  All  certificates,  receipts,  or  othei-  documents  used  by  or  under 
the  directions  of  the  Board  of  Trade  in  carrying  the  provisions  of  tto 
act  into  execution  shall  be  exempt  from  stamp  duty,  and  any  cero* 
ficates  or  other  documents  which  may  be  requii^  from  any  consul  or 
vice-consul  for  the  purpose  of  proving  claims  to  pensions  or  othff 
relief  imder  this  act  shall  be  given  by  him  without  fee. 

LV.  Everv  person  who,  for  tbe  purpose  of  obtaining,  either  fcr 
himself  or  for  another,  any  pension,  payment,  or  rehef  from  the 
fund,  fraudulently  forges  or  alters,  or  prooiuBs  to  be  forged  or  altered, 
or  assists  in  forging  or  altering,  any  certificate  or  other  doeuineni 
purporting  to  show  or  assist  in  showing  a  right  to  such  pension, 
payment,  or  relief,  and  every  person  who  for  the  purpose  aJforeoMi 
n-audulently  makes  use  of  any  forged  or  altered  certiBcate  «"  other 
such  document  as  aforesaid,  or  any  certificate  or  other  such  doca- 
ment  as  aforesaid  not  belonging  to  him,  or  who  for  the  puii>o« 
aforesaid  gives  or  makes,  or  procures  to  be  ffiven  or  made,  or  a»sts 
in  giving  or  prociuing  to  be  given  or  made,  any  false  evidence  or 
representation,  knowing  the  same  to  be  false,  shall  be  punisbtble 
with  transportation  for  seven  years,  or  may  be  summtfily  P^oee 
cuted  before  two  or  more  justices,  or  in  Gotland  before  two  or 
more  justices  or  the  sherm,  and  punished  upon  conviction  bj 
imprisonment  for  a  period  not  exceeding  six  months,  with  or  withoot 
hard  labour. 

LVI.  The  Boai-d  of  Trade  may  open  such  account  with  th 
Bank  of  England,  for  the  purposes  of  this  act,  as  it  may  find 
expedient* 

LVII.  The  person  appointed  for  the  time  being  to  act  as  accoun- 
tant to  the  Board  of  Trade  in  carrying  into  effect  the  proTisions  of 
this  act,  shall  be  the  person  who  is  to  render  the  accounts  of  that 
board  under  this  act  to  die  commissioners  of  audit,  or  other  person* 
undertaking  the  audit  thereof. 

LVIII.  The  president  and  governors,  and  all  boards  of  tiu^ 
or  other  persons  engaged  in  the  administration  of  the  fond,  shall 
keep  their  accounts  in  such  manner  as  the  Board  of  Trade  diiw*** 
and  shall  also  from  time  to  time  give  to  the  Board  of  Trade  such 
returns  and  accounts,  and  explanations  in  respect  of  all  mattefl 


•  Bepealed  by  IS  &  17  Tict  c  131,  a.  95. 
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relating  to  the  fund,  whether  past,  present,  or  future,  as  it  may 
reouire. 

LiX.  On  or  before  the  first  day  ai  March,  in  every  year  after  the  ?*?J"J^Sf"J^ 
year  one  thousand  eight  hundred  and  fifty-two,  the  Board  of  Trade  udb^Ss ' 
shall  cause  to  be  made  out  a  report  for  the  past  }rear,  in  such  form  as  Pariivneut. 
they  may  think  fit,  containing  me  following  particulars : — 

(1.)  The  total  amount  of  receipts  and  disbursements  for  the  year, 

under  their  seyeral  heads : 
(2.)  The  total  amount  of  money  in  hand  at  the  end  of  the  pre- 
ceding year,  including  the  balance  at  the  Bank  of  Englfmd, 
and  any  sums  which  may  be  outstanding  in  the  hands  of 
receivers : 
(3.)  The  total  amount  of  the  capital  belonging  to  the  fund,  with 
the  several  investments  tliereof,  distingui^iing  such  capital  as  is 
still  outstanding,  and  such  debts  and  investments  as  are  consi- 
dered bad  or  doubtful : 
(4.)  The  number  of  pensioners,  distinguishing  between  men,  women, 
and  children,  and  between  difierent  scales  of  pension,  and  the 
total  amount  of  pensions  in  each  class : 
(5.)  The  number  and  amount  of  the  whole  of  the  pensions,  and  of 

each  class  of  pensions,  granted  in  the  year : 
(6.)  The  number  and  amoimt  of  the  whole  of  the  pensions,  and  of 

each  class  of  pensions,  expired  in  the  year : 
(7.)  The  amoimt  of  salaries  and  expenses  of  management : 
(8.)  A  statement  of  the  money  and  securities  applicable  to  private 
trusts,  with  a  general  account  of  the  nature  of  the  trusts,  and 
of  the  income  and  expenditure  in  respect  thereof : 
And  such  other  particulars  as  the  Board  of  Trade  may  deem 
expedient: 
And  such  report  shall  be  laid  before  each  house  of  parliament  in  the 
month  of  March  in  every  year,  if  parliament  is  then  sitting,  or,  if  not, 
within  one  month  after  the  next  meeting  thereof. 

LX.  All  notices  publi^ed  in  the  London  Gazette,  and  purporting         itpai 
to  be  notices  or  copies  of  any  orders  or  regulations  issued  oy  the     J*r^>c*^iv*. 
Board  of  Trade  in  pursuance  of  this  act,  shall  be  taken  as  evidence  Orders,  ke., 
of  such  orders  or  regulations,  without  further  proof.  EjSStoto be 

eridenoe. 


No.  X, 

6  Gea  4,  c  94. 

An  Act  to  alter  and  amend  an  Act  for  the  better  protection  of  ike 
Property  of  Merchants  and  othere,  who  may  hereqfter  enter  into 
Oontraets  or  Agreementt  in  relation  to  Ooode,  Waree,  or  Mer- 
chandize, intrusted  to  Factors  or  Agents, 

Whereas  an  act  passed  in  the  fourth  year  of  the  reign  of  his  4Qeo.4^c.8S. 
present  Muesty,  intituled  "  An  Act  for  the  better  protection  of  the 
Property  of  Merchants  and  others,  who  may  hereafter  enter  into 
Contracts  or  Agreements  in  relation  to  Goods,  Wares,  or  Merchan- 
dize, intrusted  to  Factors  or  Agents :"  and  whereas  it  is  expedient 
to  alter  and  amend  the  said  act,  and  to  make  further  provisions  in 
relation  to  such  contracts  or  agreements,  as  herein-aner  provided : 
Be  it  therefore  enacted  by  the  King's  most  exceUent  Mfyesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  from  and  after  the  passing  of  this  act  YMit»%  ta 
any  person  or  persons  intrusted,  for  the  purpose  of  consignment  or  UTing  ^oSIot 

•  S 
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mercluuidize  in 
their  possession, 
shall  b«  deemed 
to  be  the  true 
owners,  so  as  to 
giro  validity  to 
contrNcU  with 
persons  dealing 
bond  fide  upon 
the  faith  of  such 
property. 


of  sale,  with  any  goods,  wares,  or  merefaan^^,  and  who  ftbill  Imv 
shipped  such  goods,  wares,  or  merchandize  in  his,  her,  or  their  on 
name  or  names,  and  any  person  or  persons  in  whose  name  or  dibm 
any  goods,  wares,  or  merchandize  shall  he  shipped  hy  any  ccfaff 
person  or  persons,  shall  he  deemed  and  taken  to  be  the  troe  oww 
or  owners  thereof,  so  ftir  as  to  entitle  the  oonagnee  or  conagDCM  d 
such  goods,  wares,  or  merchandize  to  a  lien  tibereon,  in  r^»ee((tf 
any  money  or  negociable  security  or  securities  adyanced  or  giren  br 
such  consignee  or  consignees  to  or  for  the  use  of  the  persoo  or 
persons  in  whose  name  or  names  such  goods,  wares,  or  merchioduB 
shall  he  shipped,  or  in  respect  of  any  money  or  negodahle  secun^ 
or  securities  received  by  him,  her,  or  them,  to  Sie  use  of  son 
consignee  or  consignees,  in  the  like  manner,  to  all  intents  vsi 
purposes,  as  if  sucn  person  or  persons  was  or  were  the  true  owner 
or  owners  of  such  goods,  wares,  and  merchandize ;  prorided  sueli 
consignee  or  consignees  shall  not  have  notice  by  the  bill  of  ladisg 
for  the  delivery  of  such  goods,  wares,  or  merchandize,  or  otherwise, 
at  or  before  the  time  of  any  advance  of  such  money  or  ne^pMiable 
seciuity,  or  of  such  receipt  of  money  or  negociable  security,  in  re^ 
of  which  such  Hen  is  claimed,  that  such  person  or  persons  so  shippiitg 
in  his,  her,  or  their  own  name  or  names,  (h*  in  whose  nvnt  a 
names  any  goods,  wares,  or  merchandize  shall  be  shipped  bj  aflj 
person  or  persons,  is  or  are  not  the  actual  and  bond  fide  owner  or 
owners,  proprietor  or  proprietors,  of  such  goods,  wares,  or  merehtt- 
dize  so  shipped  as  aforesaid,  any  law,  usage,  or  custom  to  the 
contrary  thereof  in  anywise  notwithstanding :  provided  also,  thit 
the  person  or  persons  in  whose  name  or  names  any  such  goodi. 
wares,  or  merchandize  are  so  shipped  as  i^oresaid  shidl  betabe* 
for  the  purposes  of  this  act,  to  have  been  intrusted  therevith  fiv 
the  purpose  of  consignment  or  of  sale,  unless  the  contnuy  tb«w«f 
shall  be  made  to  appear  by  biU  of  discovery  or  otherwise,  or  be 
made  to  appear,  or  oe  shown  in  evidence,  by  any  person  di^ntiDg 
such  fact. 

II.  And  be  it  further  enacted,  that  from  and  after  the  first  dajflf 
October,  one  thousand  eight  hundred  and  twenty-six,  any  penoo  er 
persons  intrusted  with  and  in  possession  of  any  bfll  of  lading,  In^ 
warrant,  dock  wanrant,  warehouse-keeper's  certificate,  whtrangff'^ 
certificate,  warrant  or  order  for  deUveiy  of  goods,  shall  be  deovd 
and  taken  to  be  the  true  owner  or  owners  of  the  goods,  wares,  aod 
merchandize  described  and  mentioned  in  the  said  several  doeomeots 
herein-before  stated  respectively,  or  either  of  diem,  so  far  u  ^ 
give  validity  to  any  contract  or 'agreement  thereafter  to  be  made  <y 
entered  into  by  such  person  or  persons  so  intrusted  and  in  y^ 
sion  as  aforesaid,  with  any  person  or  persons,  body  or  bodies  politic 
or  corporate,  for  the  sale  or  disposition  of  the  said  goods,  waiesi 
and  merchandize,  or  any  part  thereof,  or  £or  the  deposit  or  pledp 
thereof^  or  any  part  thereof,  as  a  security  ibr  any  money  or  nefoci- 
able  instrument  or  instruments  advanoed  or  given  by  such  pef»* 
or  persons,  body  or  bodies  jx>Htio  or  corporate,  imon  the  uitk  of 
such  several  documents  or  either  of  them :  provided  such  persoo  or 
persons,  body  or  bodies  politic  or  corporate,  shall  not  have  iM)ti(* 
by  such  documents  or  either  of  diem,  or  otherwise,  that  eoek 
person  or  persons  so  intrusted  as  aforesaid  is  or  are  not  the  aetnil 
and  honA  fide  owner  or  owners,  proprietor  or  proprietors,  of  so^ 
goods,  wares,  or  merchandizes  so  sold,  or  deposited,  or  pledged  at 
aforesaid ;  any  law,  usage,  or  custom  to  the  contrary  thoeof  in  anj- 
wise  notwithstanding. 
Ko  person  to  HI.  Provided  always,  and  be  it  further  enacted,  that  in  caaeaay 

JJJJf^jJ^^tS  person  or  persons,  body  or  bodies  politic  or  corporate,  shall  aftff  ^ 
bands  of  an  uent  passing  of  this  aot  aooept  and  take  any  such  goods,  wares,  or  merehaa- 
dSbtTbSyoStS*  "^^  ^^  deposit  or  pledge  from  any  such  person  or  persons  so  in  ]»•• 
amomtortiie      session  and  intrusted  as  aforesaid,  widiout  notice  as  aforenid,  aia 


Penons  in  pos- 
session of  bills 
of  lading,  &r., 
to  be  the  owners 
an  fHr  n%  to  make 
valid  contracts. 
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security  for  any  debt  or  demand  due  and  owing  from  such  person  or  agmt*!  intend 
persons  so  intrusted  and  in  possession  as  aforesaid,  to  such  person  or  "*      ^^'*^' 

Sersons,  body  or  bodies  politic  or  corporate,  before  the  time  of  such 
eposit  or  pledge,  then  and  in  that  case  such  person  or  persons,  body 
or  Dodies  politic  or  corporate,  so  aoceptinfl^  or  tiQdng  such  goods,  wares,, 
or  merchandize  in  deposit  or  pledge,  shall  acquire  no  fiutber  or  other 
right,  title,  or  interest  in  or  upon  or  to  the  said  goods,  wares,  or  mer- 
chandize, or  any  such  documents  as  aforesaid,  than  was  possessed,  or 
could  or  might  have  been  enforced,  by  the  said  person  or  persons  so 
possessed  and  intrusted  as  aforesaid,  at  the  time  of  such  deposit  or 
pledge  as  a  security  as  last  aforesaid ;  but  such  person  or  persons, 
Dody  or  bodies  politic  or  coiporate,  so  accepting  or  taking  such  goods, 
wares,  and  merchandize  in  deposit  or  pledge,  shall  and  may  acauire, 
possess,  and  enforce  such  right,  title,  or  interest  as  was  possessed  and 
might  have  been  enforced  by  such  person  or  persons  so  possessed  and 
intrusted  as  aforesaid,  any  rule  of  law,  usage,  or  custom  to  the  con- 
tr^  notwithstanding. 

IV.  And  be  it  further  enacted.  That  from  and  after  the  first  day  of  Pmonima^ 
October,  one  thousand  eight  hundred  and  twenty-six,  it  shall  be  jontnct  with 
lawful  to  and  for  any  person  or  persons,  body  or  bodies  politic  or  iiTth^cSSiDary 
corporate,  to  contract  with  any  agent  or  agents  intrusted  with  any  cooneof  hiuiueti, 
go<Kb,  wares,  or  merchan^ze,  or  to  whom  the  same  may  be  consigned,  JS,2Ii*ff 'J.^{,i^ 
tor  the  purchase  of  any  such  goods,  wares,  and  merchandize,  and  to  tiia  agent's 
receive  the  same  of  and  pay  for  the  same  to  such  agent  or  agents ;  •uthority. 

and  such  contract  and  payment  shall  be  binding  upon  and  good 
against  the  owner  of  such  goods,  wares,  and  merchandize,  notwith- 
standing such  person  or  persons,  body  or  bodies  politic  or  corporate, 
shall  have  notice  that  the  person  or  persons  making  and  entering 
into  such  contract,  or  in  whose  behalf  such  contract  is  made  or 
entered  into,  is  an  agent  or  agents ;  provided  such  contract  and  pay- 
ment be  made  in  the  usual  and  ordinary  course  of  business,  and  that 
such  person  or  persons,  body  or  bodies  politic  or  corporate,  shall  not, 
when  such  contract  is  entered  into  or  payment  made,  have  notice  that 
such  agent  or  agents  is  or  are  not  authorized  to  sell  the  said  goods, 
wares,  and  merchandize,  or  to  receive  the  said  purchase  money. 

V.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  J]^J!J*  ^"fak 
this  act  it  shall  be  lawful  to  and  iot  any  person  or  persons,  body  or  Joods,  £c..  in  ^ 
bodies  politic  or  corporate,  to  accept  and  take  any  such  goods,  wares,  pledge  fron 
or  merchandize,  or  any  such  document  as  aforesaid,  in  deposit  or  bSJTn  tlSTraw 
pled^  from  any  such  factor  or  factors,  agent  or  agents,  notwith-  shall  acquire  no 
standing  such  person  or  persons,  body  or  bodies  politic  or  corporate,  {JjJJ*"  "»*«<•» 
shall  have  such  notice  as  aforesaid,  that  the  person  or  persons  making  tesMdhy  tuch 
such  deposit  or  pledge  is  or  are  a  factor  or  factors,  agent  or  agents ;  H^^^^  ^^\  ^^^*^ 
but  then  and  in  that  case  such  person  or  persons,  body  or  bodies  "  "**  l"*"^* 
politic  or  corporate,  shall  acquire  no  further  or  other  right,  title,  or 

interest  in  or  upon  or  to  the  said  goods,  wares,  or  merchandize,  or  any 
such  document  as  aforesaid,  for  the  delivery  thereof,  than  was  pos- 
sessed or  could  or  might  have  been  enforced  by  the  said  factor  or 
fSactors,  agent  or  agents,  at  the  time  of  such  deposit  or  pledge  as  a 
security  as  li^  aforesaid ;  but  such  person  or  persons,  body  or  bodies 
politic  or  corporate,  shall  and  may  acquire,  possess,  and  enforce  such 
right,  title,  or  interest  as  was  possessed  and  might  have  been  enforced 
by  such  factor  or  factors,  agent  or  agents,  at  the  time  of  such  deposit 
or  pledge  as  aforesaid,  any  rule  of  law,  usage,  or  custom  to  the  con- 
trary notwithstanding. 

y£.  Provided  always,  and  be  it  enacted,  that  nothing  herein  con-  lughtorthetrae 
tained  shall  be  deemed,  construed,  or  taken  to  deprive  or  prevent  the  J'^^JJ^^i^  . 
true  owner  or  owners,  or  proprietor  or  proprietors  of  such  goods,  theKSJlof  hV" 
wares,  or  merchandize,  from  demanding  and  recovering  the  same  from  aoent,  fcc^  in  case 
bis,  her,  tfr  thehr  factor  or  factors,  agent  or  agents,  before  the  same  J"  Jj^r'ihfm** 
shall  have  been  so  sold,  deposited,  or  pledged,  or  from  the  assignee  or  from  a  third 
assignees  of  such  frtctor  or  factors,  ag^t  or  agents,  in  the  event  of  his,  pmon.  u|m  n 
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payfng  his  her,  or  their  bankruptcy ;  nor  to  prevent  such  owner  or  owners,  pio- 

upon^SmT^"*^  prietor  or  proprietors,  from  demanding  or  recovering  of  and  from  iny 
person  or  persons,  body  or  bodies  politic  or  corporate,  the  price  or 
sum  a|freea  to  be  paid  for  the  purchase  of  such  goods,  wares,  or  ma- 
chandize,  subject  to  any  right  of  set-off  on  the  part  of  such  pereon  <f 
persons,  body  or  bodies  politic  or  corporate,  against  such  CicUir  or 
factor,  agent  or  agents ;  nor  to  prevent  such  owner  or  owners,  pro- 
prietor or  proprietors,  from  demanding  or  recovering  of  and  from  oA 
person  or  persons,  body  or  bodies  politic  or  corporate,  such  gwk 
wares,  or  merchandize  so  deposited  or  pledged,  upon  repayment  of  tbe 
money,  or  on  restoration  of  the  negociable  instrument  or  instrnmati 
so  advanced  or  given,  on  the  security  of  such  goods,  wares,  or  merchuh 
dize  as  aforesaid,  by  such  person  or  persons,  body  or  bodies  politic  (r 
corporate,  to  such  fector  or  factors,  agent  or  agents,  and  uponpajraenc 
of  such  further  siun  of  money,  or  on  restoration  of  such  other  nejfo- 
ciable  instrument  or  instruments  (if  any)  as  may  have  been  adrwiwd 
or  given  by  such  factor  or  factors,  agent  or  agents,  to  such  owner  or 
owners,  proprietor  or  proprietors,  or  on  payment  of  a  sum  of  moueT 
TO  ^(S'ftctor     equal  to  the  amount  of  such  instrument  or  mstruments ;  nor  toprefflrt 
the  wner  of    *    the  said  owner  or  owners,  proprietor  or  proprietors,  from  recoToiMf 
goods  so  pledeed    of  and  from  such  person  or  persons,  body  or  bodies  politic  or  corponte. 
stdi'S  hSdi     any  balance  or  siAn  of  money  remaining  in  his,  he^or  their  hand&e 
have  discharged     the  produce  of  the  sale  of  such  goods,  wares,  or  merchandize,  after  6^ 
Seb/d«e  kl^        ducting  thereout  the  amount  of  the  money,  or  negociable  instnnnotf 
*  or  instruments,  so  advanced  or  given  upon  the  seciuity  thereof  « 

aforesaid :  Provided  always,  that  in  case  of  the  bankruptcy  of  any  sad 
factor  or  agent,  the  owner  or  owners,  proprietor  or  proprietors,  of  dw 
goods,  wares,  and  merchandize  so  pledged  and  redeemed  as  aforeaoi 
shall  be  held  to  have  discharged  pro  tanto  the  debt  due  by  him,  ber, 
or  them  to  the  estate  of  such  bankrupt, 
f*^**  ilS*^""         ^^^*  "^"^  whereas  it  is  expedient  to  prevent  the  improper  deport 
the  go&s  of"tteir  ^'  pledge  of  goods,  wares,  or  merchandize,  or  the  dociunents  relatiiig 
principals  deemed  to  such  goods,  wares.  Or  merchandize,  intrusted  or  consigned  as  tfi*^ 
^li^^f  a  misde.  g^id  to  factors  or  agents ;  be  it  therefore  enacted,  that  if  any  such  f»e^ 
or  agent,  at  any  time  from  and  after  the  said  first  day  of  Octoher,  (* 
thousand  eight  hundred  and  twenty-six,  shall  deposit  or  jJedge  iny 
goods,  wares,  or  merchandize  intrusted  or  consignea  as  aforesaid  tob^ 
or  her  care  or  management,  or  anv  of  the  said  several  documents  ^ 
possessed  or  intrusted  as  aforesaid,  with  any  person  or  pewons,  bodr 
or  bodies  politic  or  corporate,  as  a  security  for  any  money  or  negoQ- 
able  instrument  or  instruments,  borrowed  or  received  by  such  Uxux 
or  agent,  and  shall  apply  or  dispose  thereof  to  his  or  her  own  use,  in 
violation  of  good  faith,  and  with  intent  to  defraud  the  owner  or  ownei* 
of  any  such  goods,  wares,  or  merchandize,  every  person  so  offending, 
jwrtednc?"'"       ™  ^^7  P*"^  ^^  *^®  United  Kingdom,  shall  be  deemed  and  taken  to  I* 
exceeding ftrar-     guilty  of  a  misdemeanor,  and  being  convicted  thereof  accordii*^ 
teen  years,  fcc.      f,j^  g|jjjj  ^  sentenced  to  transportation  for  any  term  not  exfeMWif 
fourteen  years,  or  to  receive  such  other  punishment  as  may  l^  J»^ 
be  inflicted  on  persons  guilty  of  a  misdemeanor,  and  as  the  yc^ 
Not  tn    tpmi  tA    ^'^^  whom  sucli  offender  may  be  tried  and  convicted  diall  adja^S*- 
cmL  whcrei^t     Vlir.  Provided  always,  and  be  it  further  enacted,  that  nothiag 
has  not  madclhe  herein  contained  shall  extend  or  be  construed  to  extend  orsuhjectiaf 
iSr*hi8*ownicS    person  or  persons  to  prosecution  for  having  deposited  or  pledged  iny 
goods,  wares,  or  merchandize  so  intrusted  or  consicpied  to  him,  hWr* 
them,  provided  the  same  shall  not  be  made  a  security  for  or  sobjert^ 
the  payment  of  any  greater  sum  or  sums  of  money  than  at  the  Uoe  " 
such  deposit  or  pledge  was  justly  due  and  owing  to  such  person  * 
Acceptance  of      pei^ons  from  his,  her,  or  their  principal  or  principals :  prorioed  ne«^ 
biiu  iiy  an  agent  theless,  that  the  acceptance  of  bills  of  exchange  bv  such  person  <J 
Hei  *&c'*uSess    P®'^^^  drawn  by  or  on  accoimt  of  such  principal  or  principal*,  shjjj 
bills'  paid  when*    ^^^t  be  considered  as  constituting  any  part  of  such  debt  so  doe  •»« 
**"«•  owing  from  such  principal  or  principals  within  the  true  intent  toA 
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meaning  of  this  act,  so  as  to  excuse  the  consequence  of  such  a  deposit 
or  pledge,  unless  such  bills  shall  be  paid  when  the  same  shall  respec- 
tively become  due. 

lA.  Provided  also,  and  be  it  further  enacted,  that  the  penalty  by  A«t  not  to  extend 
this  act  annexed  to  the  commission  of  any  offence  intended  to  l^  befngmi^  to^ 
guarded  against  by  this  act  shall  not  extend  or  be  construed  to  extend  the  offence, 
to  any  partner  or  partners,  or  other  person  or  persons  of  or  belonging  to 
any  partnership,  society,  or  firm,  except  only  such  partner  or  partners, 
person  or  persons,  as  snail  be  accessory  or  privy  to  the  commission  of 
such  offence;  anything  herein  contained  to  the  contrary  in  anywise 
notwithstanding. 

X.  Provided  also,  and  be  it  further  enacted,  that  nothing  in  this  act  ^  "^ij  ^*^ 
contained,  nor  any  proceeding,  conviction,  or  judgment  to  be  had  or  J? eqiSty  wiSch*^ 
taken  thereupon,  shall  hinder,  prevent,  lessen,  or  impeach  any  remedy  the  puty  ag- 
at  law  or  in  equity,  which  any  party  or  parties  aggrieved  by  any  offence  £'^*2i  to^J^. 
against  this  act  might  or  would  have  had,  or  have  been  entitled  to, 
against  any  such  offender  if  this  act  had  not  been  made,  nor  any  pro- 
ceeding, conviction,  or  judgment  had  been  had  or  taken  thereupon ; 
but  nevertheless,  the  conviction  of  any  offender  against  this  act  shall 
not  be  received  in  evidence  in  any  action  at  law  or  suit  in  equity 
against  such  offender :  and  further,  that  no  person  shall  be  liable  to 
be  convicted  by  any  evidence  whatever  as  an  offender  against  this  act, 
in  respect  of  any  act,  matter,  or  thing  done  by  him,  if  he  shall  at  any 
time  previously  to  his  being  indicted  for  such  offence  have  disclosed 
any  such  matter  or  thing  on  oath,  under  or  in  consequence  of  any 
compulsory  process  of  any  court  of  law  or  equity,  in  any  action,  suit, 
or  proceemng  in  or  to  which  he  shall  have  oeen  a  party,  and  which 
shall  have  b^n  bond  fide  instituted  by  the  party  aggrieved,  by  the  act, 
matter,  or  thing  which  shall  have  bleen  committed  by  such  offender 
aforesaid. 


No.  XL 

5  &  6  Vict  c  39. 


An  Actio  amend  the  Law  relating  to  Advances  bou&  fide  made  to  Agents 

intrust^  with  Ooods. 

Whereas  by  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  intituled  '*  An  Act  to  alter  and  amend  o  Geo.  4,  c.  9i. 
an  Act  for  the  better  protection  of  the  property  of  Merchants  and 
others  who  may  hereafter  enter  into  contracts  or  ^reements  in  rela- 
tion to  Goods,  Wares,  and  Merchandize  intrusted  to  Factors  or  Agents," 
validity  is  given,  under  certain  circumstances,  to  contracts  or  agree- 
ments made  with  persons  intrusted  with  and  in  possession  of  the  docu- 
ments of  title  to  goods  and  merchandize,  and-  consignees  making 
advances  to  persons  abroad  who  are  intrusted  with  any  goods  and 
merchandize  are  entitled,  under  certain  circumstances,  to  a  lien  thereon, 
but  under  the  said  act  and  the  present  state  of  the  law  advances  cannot 
safely  be  made  upon  goods  or  documents  to  persons  known  to  have 
possession  thereof  as  agents  only :  and  whereas  by  the  said  act  it  is 
amongst  other  things  further  enacted,  "  that  it  shaU  be  lawful  to  and 
for  any  person  to  contract  with  any  agent  intrusted  with  any  goods,  or 
to  whom  the  same  may  be  consigned,  for  the  purchase  of  any  such 
goods,  and  to  receive  the  same  of  and  to  pay  for  the  same  to  such  agent, 
and  such  contract  and  payment  shall  be  binding  upon  and  good  against 
the  owner  of  such  goods,  notwithstanding  such  person  shallhave  notice 
that  the  person  making  such  contract,  or  on  whose  behalf  such  con- 
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tract  is  made,  is  aa  agent;  proyided  such  cantraot  or  payment  be  nude 
in  the  usual  and  ordinary  course  of  business*  and  that  such  person  shaB 
not,  when  such  contract  is  entered  into  or  payment  made,  haTe  notiot 
that  such  agent  is  not  authorized  to  sell  the  same,  or  to  reoeiTe  the  said 
purchase  money :"  and  whereas  advances  on  the  security  of  goods  and 
merchandize  have  become  an  usual  and  ordinary  course  of  buaiMtt* 
and  it  is  expedient  and  necessary  that  reasonable  and  safe  fiicitities 
should  be  anorded  thereto,  and  that  the  same  protection  and  Ttlklitj 
should  be  extended  to  bondjide  advances  upon  goods  and  men^aodiie 
as  by  the  said  recited  act  is  ffiven  to  sales,  and  that  owners  introsdng 
affents  with  the  possession  of  goods  and  merchandize,  or  of  docnmeots 
of  title  thereto,  should  in  all  oases  where  such  owners  by  the  said  n- 
dted  act  or  otherwise  would  be  bound  by  a  contract  or  agreemMit  of 
sale  be  in  like  manner  bound  by  any  contract  or  agreement  of  pledge 
or  lien  for  any  advances  bond  fide  made  on  the  security  thereof:  lod 
whereas  much  litigation  has  arisen  on  the  construction  of  the  mi  re- 
cited act,  and  the  same  does  not  extend  to  protect  exdianges  of  sen- 
rities  bondjide  made,  and  so  much  uncertainty  exists  in  respod  ihenet 
that  it  is  expedient  to  alter  and  amend  the  same,  and  to  extoid  tbe 
provisions  thereof,  and  to  put  the  law  on  a  dear  and  certain  bssis:  Be 
it  therefore  enacted  by  the  Queen's  most  excellent  Miyesty,  1^  aod 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  puliament  assembled,  and  by  the  antiiontf  «f 
the  same,  that  from  and  after  the  passing  of  this  act  any  agent  wfe 
shall  thereafter  be  intrusted  with  the  possession  of  goods,  or  of  the 
documents  of  title  to  goods,  shall  be  deemed  and  taken  to  be  owner 
of  such  goods  and  documents,  so  far  as  to  give  validity  to  any  contrKC 
BondjUsmiyvuM  or  agreement  by  way  of  pledge.  Hen,  or  security  bond  fide  made  bf 
SostedTwith  the    ^^7  person  with  such  agent  so  intnutod  as  aforesaid,  as  well  for  uT 
poMMtion  of        original  loan,  advance,  or  payment  made  upon  the  security  of  eon 
r*^  'to'^**"*^  goods  or  documents,  as  also  for  any  further  or  continuing  aavanoe  in 
agenu,  proteetod.  respect  thereof,  and  such  contractor  agreement  shall  be  binding  opoB 
ana  good  agiunst  the  owner  of  such  goods,  and  aQ  other  penons  in- 
terested therein,  notwithstanding  the  person  claiming  such  pledge  or 
lien  may  have  bad  notice  that  the  person  with  whom  such  contractor 
agreement  is  made  is  only  an  agent 
BonA$JU^K^\A     II.  And  be  it  enactecC  that  where  any  such  contract  or  agreeoeat 
to^hanijc  pro-   ^^j.  pledge,  lien,  or  securi^  shall  be  made  in  consideration  of  the  deli- 
very or  transfer  to  such  agent  of  any  other  goods  or  merchandixe  or 
document  of  title,  or  negotiable  security,  iipon  which  Uie  penoo  ee 
deliverins^  up  the  same  had  at  the  time  a  vand  and  available  lien  and 
security  for  or  in  respect  of  a  previous  advance  by  virtue  of  some  oob- 
tract  or  agreement  made  with  suoh  agent,  such  contract  and  agreeoieat. 
if  bond  Me  on  the  part  of  the  person  with  whom  the  same  mar  ^ 
made,  snail  be  deemed  to  be  a  contract  made  in  consideration  oi  aa 
advance  within  the  true  intent  and  «wm«mg  of  this  act,  and  ahaO  be 
as  valid  and  effectual,  to  aU  intents  and  purposes,  and  to  the  eaoe 
extent,  as  if  the  consideraticm  for  the  same  had  been  a  beiea  f^ 
bwo^d  S*'vai      P"^^®®®"^*  advance  of  money :  provided  always,  that  the  lien  yao^sofi 
^e«ood«   ^  under  suoh  last-mentioned  contract  or  agreement  upon  the  goods  or 
giirea  ap.  documents  deposited  in  exchange  shall  not  exceed  the  value  at  the 

time  of  the  goods  and  merchandize  which,  or  the  documents  of  ^ 
to  which,  or  the  negotiable  security  which  shall  be  delivered  up  ^ 
exchanged. 
Bat  the  tutute        III.  fcovided  always,  and  be  it  enacted,  that  this  act  and  eroy 

protert  SIiTtntt^  ™*"®^  ^f^  '^^^  ^®''®^  contained,  shall  be  deemed  and  oonstwed  to 
uctiont  SoMdjUg,  give  validity  to  such  contracts  and  agreements  only,  and  to  pm^ 
tSuhl  ^^t  ^^7  ®?^^  ^^^*^®'  advances,  and  exchanges,  as  shall  be  made  bond^ 
pledging  n  acting  <^u  without  notice  that  the  agent  maldng  such  contracts  or  agiee- 
^^>|ou|  "2^^7>  ments  as  aforesaid  has  not  authority  to  make  the  same,  or  is  a^ 
a^titt  tue  ''••^  J^  ^  respect  thereof  against  the  owner  of  such  goods  and 

(Mrner.  merchandize ;  and  nothing  herein  contained  shall  be  oonatroed  to 
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ektend  to  or  protect  any  lien  or  pledge  for  or  in  respect  of  any  ante- 
cedent debt,  owing  from  any  agent  to  any  person  with  or  to  whom 
such  lien  or  pledge  shall  be  given,  nor  to  authorize  any  agent  in- 
trusted as  aforesaid  in  deviating  from  any  express  orders  or  authority 
received  from  the  owuer ;  but  that,  for  the  purpose  and  to  the  extent 
of  protecting  all  such  bond  fide  loans,  advances,  and  exchanges  as 
aforesaid,  (though  made  with  notice  of  such  agent  not  being  the 
owner,  but  without  any  notice  of  the  agent's  acting  without  autho- 
rity,) and  to  no  further  or  other  intent  or  purpose,  such  contract  or 
agreement  as  afoi-esaid  shall  be  binding  on  the  owner  and  all  other 
persons  interested  in  such  goods. 

IV.  And  be  it  enacted,  that  any  bill  of  lading,  India  warrant,  dock  Me»ning  of  term 
warrant,  warehouse-keeper's  certificate,  warrant,  or  order  for  the  deli-  ^^^S"*"*  ^ 
very  of  goods,  or  any  otner  document  used  in  the  ordinary  course  of 

business  as  proof  of  the  possession  or  control  of  goods,  or  authorizing 
or  purporting  to  authorize,  either  by  endorsement  or  by  delivery,  the 
possessor  of  such  document  to  transfer  or  receive  goods  thereby  repre- 
sented, shaU  be  deemed  and  taken  to  be  a  document  of  title  witnin 
the  meaning  of  this  act ;  and  apy  agent  intrusted  as  aforesaid,  and  And  when  agent 
possessed  of  any  such  document  of  tide,  whether  derived  immediately  *"*"»«^j 
from  the  owner  of  such  goods,  or  obtained  by  reason  of  such  agent  s 
having  been  intrusted  with  the  possession  of  tne  goods,  or  of  any  other 
document  of  title  thereto,  shall  oe  deemed  and  taken  to  have  l)een  in- 
trusted with  the  possession  of  the  goods  represented  by  such  document 
of  title  as  aforesaid,  and  all  contracts  pledging  or  ffiving  a  lien  upon 
such  document  of  title  as  aforesaid  shall  be  deemea  and  taken  to  be 
respectively  pledges  of  and  liens  upon  the  goods  to  which  the  same 
relates ;  and  such  agent  shall  be  deemed  to  be  possessed  of  such  ffoods  And  when  in 
or  documents,  whether  the  same  shall  be  in  his  actual  custody,  or  po»w«»»o«»« 
shall  be  held  by  any  other  person  subject  to  his  control  or  for  him  or 
on  his  behalf;  and  where  any  loan  or  advance  shall  be  bond  fide  made 
to  any  agent  intrusted  with  and  in  possession  of  any  such  goods  or 
documents  of  title  as  aforesaid,  on  the  faith  of  any  contract  or  agree- 
ment in  writing  to  consign,  deposit,  transfer,  or  deliyer  such  goods  or 
documents  of  title  as  aforesaid,  and  such  goods  or  documents  of  title 
shall  actually  be  received  by  the  person  makioff  such  loan  or  advance, 
without  notice  that  such  agent  was  not  authorized  to  make  such 
pledge  or  seciuity,  every  such  loan  or  advance  shall  be  deemed  and 
taken  to  be  a  loan  or  advance  on  the'  secuiity  of  such  goods  or  docu- 
ments of  title  within  the  meaning  of  this  act,  though  such  goods  or 
documents  of  title  shall  not  actually  be  received  by  the  person 
making  such  loan  or  advance  till  the  period  subsequent  thereto ;  and  yfy^^^^  ^  ^ 
any  contract  or  agreement,  whether  made  direct  with  such  affent  as  deemed  a  ^ 
aforesaid,  or  with  any  clerk  or  other  person  on  Ids  behalf,  shall  be  "  w^niwct,"  *«• 
deemed  a  contract  or  agreement  with  such  agent ;  and  any  payment 
made,  whether  by  money  or  bills  of  exchange,  or  other  negotiable 
security,  shall  be  deemea  and  taken  to  be  an  advance  within  the 
meaning  of  this  act;  and  an  agent  in  possession  as  aforesaid  of  such  VoMc^^mprimd 
goods  or  documents  shall  be  taken,  for  the  purposes  of  this  act,  to  ./^evidence 
have  been  intrusted  therewith  by  the  owner  thereof,  imless  the  con-  ^    '""  "^* 
trary  can  be  shown  in  evidence. 

V.  Provided  always,  and  be  it  enacted,  that  nothing  herein  con-  Agent's  rhii 
tained  shaU  lessen,  yary,  alter,  or  affect  the  civil  responsibility  of  an  ^^^*^^J 
agent  for  any  breach  of  duty  or  contract,  or  non-fulfilment  of  his  mini»hed. 
orders  or  authority  in  respect  of  any  such  contract,  agreement,  lien, 

or  pledge  as  aforesaid. 

VI.  Provided  always,  and  be  it  enacted,  that  if  any  affent  intrusted  ^^^  "^"Jf 
as  aforesaid  shall,  contrary  to  or  without  the  authority  of  his  principal  ^utrarjr  to 
in  that  behalf,  for  his  own  benefit  and  in  violation  of  good  faith,  in»truction  of 
make  any  conaijjnment,  deposit,  transfer,  or  delivery  of  any  goods  or  Jf^JlilSenSllnOT. 
documents  of  title  so  intrusted  to  him  as  aforesaid,  as  and  by  way  of 

a  pledge,  hen,  or  security ;  or  shall,  contrary  to  or  without  such  autho- 
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ritj,  for  his  own  benefit  and  in  violation  of  good  faith,  aeeept  anr 
advance  on  the  faith  of  any  contract  or  agreement  to  consigii,  deposl 
transfer,  or  deliver  such  goods  or  documents  of  title  as  aforesaid ; 
every  such  agent  shall  be  deemed  guQty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  sentenced  to  transportation  for  any  term  not 
exceeding  fourteen  years  nor  less  than  seven  years,  or  to  soSer  soeh 
other  punishment  by  fine  or  imprisonment,  or  by  both,  as  the  Court 
shall  award ;  and  every  clerk  or  other  person  who  shall  knowiiigiT 
and  wilfully  act  and  assist  in  making  any  such  consignment,  deposit 
transfer,  or  delivery,  or  in  acceptinfl^  or  procuring  such  advance  is 
aforesaid,  shall  be  deemed  guilty  of  a  misdemeanor,  and  being  eon- 
victed  thereof  shall  be  liable,  at  the  discretion  of  the  Coiut,  to  an?  of 
the  punishments  which  the  Court  shall  award,  as  herein-before  W 
mentioned:  Provided  nevertheless,  that  no  such  agent  shall  be  liable 
to  any  prosecution  for  consigning,  depositing,  transferring,  or  deHTcr- 
ing  any  such  goods  or  documents  of  title,  in  case  the  same  shall  not 
be  made  a  security  for  or  subject  to  the  parent  of  any  greater  snn 
of  money  than  the  amount  which,  at  the  ticge  of  sueh  consignment 
deposit,  transfer,  or  delivery,  was  justly  due  and  owing  to  such  agent 
from  his  principal,  together  with  the  amount  of  any  bills  of  exehtfge 
drawn  by  or  on  account  of  such  principal,  and  accepted  by  snch  agent: 
provided  also,  that  the  conviction  of  any  such  agent  so  convicted  ii 
aforesaid  shall  not  be  received  in  evidence  in  any  action  at  law  orsnit 
in  equity  against  him,  and  no  agent  intrusted  as  aforemid  shall  be 
liable  to  be  convicted  by  any  evidence  whatsoever  in  respect  of  tfj 
act  done  by  him,  if  he  shall,  at  any  time  previously  to  his  being 
indicted  for  such  ofience,  have  disclosed  such  act,  on  oath,  in  eooee- 
quence  of  any  compulsory  process  of  any  court  of  law  or  equftj  in 
any  action,  suit,  or  proceeding  which  shall  have  been  hondfiit 
instituted  by  anylparty  aggrieved,  or  if  he  shall  have  disclosed  the  same 
in  any  examination  or  deposition  before  any  commissioner  of  bankrqt 

YII.  Provided  also,  and  be  it  enacted,  that  nothing  hernn  eon- 
tained  shall  prevent  such  owner  as  aforesaid  firom  having  the  ligbt  to 
redeem  such  goods  or  documents  of  title  pledged  as  aforesaid,  at  anj 
time  before  such  goods  shall  have  been  sold,  upon  repayment  of  tbe 
amount  of  the  lien  thereon  or  restoration  of  the  securities  in  lesffci 
of  which  such  lien  may  exist,  and  upon  payment  or  satisfaction  t» 
such  agent,  if  by  him  required,  of  any  sum  of  money  for  or  in  respect 
of  which  such  agent  would  by  law  be  entitled  to  retain  the  sane 
goods  or  documents,  or  an^  of  them,  by  way  of  lien  as  against  sorb 
owner,  or  to  prevent  the  said  owner  from  recoveringof  and  fWun  socb 
person  with  whom  any  such  goods  or  documents  may  have  been 
pledged,  or  who  shall  have  any  such  lien  thereon  as  aroresaid,  UT 
balance  or  sum  of  money  remaining  in  his  hands  as  the  prodnee  ci 
the  sale  of  such  goods,  after  deducting  the  amount  of  the  lien  o' 
such  person  under  such  contract  or  agreement  as  afor»B«kl:  pro- 
vided always,  that  in  case  of  the  bankruptcy  of  any  such  ngmt  tbe 
owner  of  Uie  goods  which  shall  have  been  so  redeemed  by  voA 
owner  as  aforesaid  shall,  in  respect  of  the  sum  paid  by  mm  <» 
account  of  such  agent  for  such  redemption,  be  held  to  have  p«Ml  soeb 
sum  for  the  use  of  such  agent  before  his  bankruptcy,  or  in  ease  tbe 
goods  shall  not  be  so  redeemed  the  owner  shall  be  deemed  a  credibr 
of  such  agent  for  the  value  of  the  ffoods  so  pledged  at  the  time  of 
the  pledge,  and  shall,  if  he  shall  think  fit,  be  entitled  in  either  of 
such  cases  to  prove  for  or  set  off  Uie  sum  so  paid,  or  the  fslo^  ^ 
such  goods,  as  the  case  may  be. 

VIII.  And  be  it  enacted,  Uiat  in  construing  this  act  the  word 
"  person  "  shall  be  taken  to  designate  a  body  corporate  or  oomptnj** 
well  as  an  individual ;  and  that  words  in  the  singular  number  shaB. 
when  necessary  to  give  effect  to  the  intention  oif  the  said  act,  imp** 
also  the  plural,  and  vice  vend ;  and  words  used  in  ^e  masculine  gen^ 
shall,  when  required,  be  taken  to  app4y  to  a  female  as  well  as  t  m*^ 
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IX.  Provided  also,  and  be  it  enacted,  that  nothing  herein  contained  Noi  to  nSeti 
shall  be  construed  to  give  validity  to  or  in  anywise  to  affect  any  con-  Sie^li^the 
tract,  agreement,  lien,  pledge,  or  other  act,  matter,  or  thing  made  or  puong  of  thii 
done  before  the  passing  of  this  act  "^^ 


No.  XII. 
5  Vict.  Sess.  2,c.  17. 

An  Act  for  preventing,  until  the  first  day  of  May,  one  thousand  eight 
hundred  and  forty-five,  Ships  clearing  out  from  any  Port  in  British 
North  America,  or  in  the  Settlement  of  Honduras,  from  loading  any 
part  of  their  Cargo  of  Timber  upon  Deck, 

Whkbkas  great  loss  o^  life  and  severe  sufferings  have  been  occa- 
sioned amongst  the  crews  of  ships  and  vessels  laden  with  timber  and 
wood  ^oods  mm  British  ports  in  America,  from  the  practice  of  having 
a  portion  of  the  cargo  of  such  ships  stowed  on  or  above  deck :  Be  it 
therefore  enacted  by  the  Queen^s  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temponJ,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  it  shall  not  be  lawful  for  any  part  of  the  cargo  SmTj  mtSn 
of  any  ship  or  vessel,  wholly  or  in  part  laden  with  timber  or  wood  Spi  laden  with 
goods,  and  clearing  £rom  any  British  port  in  North  America,  or  the  ^F^^  ^  •** 
settlement  of  Honduras,  for  any  port  in  the  United  Kingdom,  between  ^JJ^  *"*    " 
the  first  day  of  September  and  the  first  day  of  May  in  each  year,  to 
be  stowed  or  }daced,  during  any  part  of  the  voyage,  upon  or  above 
the  deck  of  such  ship  or  vessel ;  and  the  captain  or  master  of  every  S«J[fTiiJSr*^t* 
ship  or  vessel  so  clearing  shall  not  be  permitted  to  sail,  without  first  there^ 
procuring  a  certificate  m>m  the  clearing  officer  that  all  the  cargo  is 
below  deck. 

II.  And  be  it  enacted,  that  if  any  captain,  owner,  supercargo,  or  JSjJ^'^/^i^ 
other  person  having  command  of  any  such  ship  or  vessel,  shall  so  ond^. 
place,  or  cause  or  permit  to  be  so  placed,  any  part  of  the  cargo,  every 

such  captain,  owner,  or  supercargo,  or  other  person,  so  offending, 
shall  for  every  such  offence  forfeit  and  pay  any  sum  not  exceeding 
one  hundred  pounds :  provided  always,  that  nothing  herein  contained  J^'^"^  '**' 
shall  extend  to  prevent  the  carrying  upon  deck  the  necessary  store    *"*"  * 
spars  for  the  vessel's  use,  or  the  removal  on  deck  of  a  portion  of  the  For  remora]  hi 
cargo  of  such  ship  or  vessel  in  cases  where  the  same  may  be  rendered  ^*J^^**" 
necessary  by  the  springing  a  leak  or  other  damage  during  the  voyage,  ^*' 

nor  to  any  ship  which  may  have  cleared  out  from  any  port  in  British  And  for  certain 
North  America,  or  the  settlement  of  Honduras,  before  the  first  day  of  ^•••^' 
September,  or  within  seven  days  after  notice  of  this  act  shall  have 
been  received  at  the  Custom-house  of  the  respective  ports. 

III.  And  be  it  enacted,  that  all  indictments  and  informations  ?*52**"*P  °°j 

A  .  A     If  If  ^      t  •      inoictments  ana 

against  any  person  or  persons  for  or  in  respect  ot  any  offences  by  him  informations, 
or  them  committed  or  alleged  to  have  been  committed  against  the 
provisions  of  this  act,  and  all  proceedings  for  the  recovery  of  any 
penalty  incurred  or  alleged  to  have  been  incurred  by  any  person  or 
persons  under  this  act,  snail  and  may  be  preferred  and  prosecuted  by 
any  person  or  persons  whomsoever,  and  snail  be  proceeded  with  and 
determined  before  such  and  the  same  courts,  magistrates,  and  justices 
of  the  peace,  and  in  such  and  the  same  manner,  and  with  and  under 
and  subject  to  all  such  and  the  same  rules,  provisoes,  conditions,  and 
restrictions,  and  such  and  the  like  regulations,  as  to  the  application 
and  distribution  of  the  penalties  recovered,  as  in  the  case  or  any  in- 
dictments or  informations  preferred,  or  proceedings  taken  for  or  in 
respect  of  any  offence  committed  against  or  for  the  recovery  of  any 
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fines,  penalties,  or  forfeitures  inoorred  under  any  act  now  in  foree  for 
the  prevention  of  smuggling,  or  relating  to  the  customs,  or  to  titdecr 
navigation. 

rV;  And  be  it  enacted,  that  it  shall  be  lawful  for  the  oommlssioiien 
of  customs  to  direct  any  officer  of  customs  to  institute  and  pioeecute 
such  proceedings  as  are  authorized  by  this  act  against  any  penon  or 
persons  for  or  in  respect  of  any  offsnoe  or  o£fences  by  him  or  thea 
committed  or  allej^  to  have  been  ocnnmitted  against  the  provisioDs 
of  this  act :  provided  nevertheless,  that,  except  in  such  cases,  tbe 
direction  or  consent  of  the  said  commissioners  shall  not  be  nsotmr^ 
or  required  in  order  to  the  preferring,  prosecuting,  proceeding  with  or 
determining  any  informations  under  thisjpresent  act,  anytiunginsoeh 
acts  as  aforesaid  to  the  contrary  in  anywise  notwithstanding. 

V.  And  be  it  enacted,  that  all  warrants  of  justices  of  the  peaee  fcr 
recovering  any  penalty  inflicted  by  this  act  shall  be  drawn  in  the  fern 
or  to  the  efiect  in  the  schedule  to  this  act  annexed ;  and  that  no  such 
warrant  shall  be  held  void  by  reason  of  any  defect  in  such  wantnt 
nor  ahidl  any  partv  be  entitled  to  be  disehaiged  out  of  custodj  on 
account  of  any  such  defect,  provided  it  be  alleged  in  the  said  wunot 
that  the  said  party  has  been  convicted  of  any  ofifenoe  against  this  act 
and  provided  it  shali  appear  to  the  court  or  judge  before  whom  neb 
warrant  may  be  returned  that  such  conviction  proceeded  upon  good 
and  valid  srounds. 

VI.  And  be  it  enacted,  that  this  act  shall  continue  in  force  untfltbt 
first  day  of  May,  one  thousand  eight  hundred  and  forty-five. 

VII.  And  be  it  enacted,  that  thU  act  may  be  ^m^^W  or  repesiod 
by  any  act  to  be  passed  during  the  present  session  of  pariiament. 

SCHEDULE  to  which  this  Act  refers. 

Form  of  Warrant  of  OomnUtment  for  a  PendLtif. 
of  1       To  and  to  the  gaoler  or  i»qwr 

to  wit.        j  of  the         at  in  the 

Whebeas  ^.  J?,  is  this  day  duly  convicted  before  us, 

Esquires,  two  of  her  Majesty's  justices  of  tlie  peace  in  ipd 
for  the  of  being  the  pmce  in  wbich 

the  said  A.  B.  was  found,  upon  the  information  of  for  that 

after  the  passing  of  a  certain  act  of  parliament,  made  and  paseed 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
intituled  "  An  Act  for  preventing  Ships  clearing  out  from  any  Port  in 
British  North  America,  or  in  the  Settlement  of  Honduras,  from  load- 
ing any  part  of  their  Cargo  of  Timber  upon  Deck,*'  and  between  the 
first  day  of  September  which  was  in  the  year  of  our  Lord  one  thousand 
eight  himdrea  and  and  the  first  day  of 

which  will  be  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  to  wit,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
a  certain  vessel  called  the  of  which  the  said 

was  then  the  person  having  the  command  thereof,  the  said 
vessel  being  laden  with  timber  and  wood  goods,  cleared  from  a  certain 
British  port  in  North  America,  to  wit,  the  port  of  i* 

a  certain  port  in  the  United  Kinffdom,  to  wit,  the  port  of 
and  also  for  that  afterwards,  and  during  a  certain  part  of  the  said 
voyage  of  the  said  vessel  as  aforesaid,  and  upon  the  high  seas,  the  said 

so  beinff  such  person  having  the  command 
of  the  said  vessel,  did  place,  and  cause  and  permit  to  be  placed,  a 
certain  part  of  the  cargo  of  the  said  vessel,  to  wit, 
upon  the  deck  of  such  vessel,  to  wit,  on  the  day  and  year  last  aforesaid, 
to  wit,  at  aforesaid,  in  the  said 

not  being  the  necessary  store  spars  for  the  said  vessel's  use  during 
the  said  voyage,  nor  a  portion  ofthe  cargo  of  the  said  vessel  remoTW 
on  deck  in  a  case  rendered  necessary  by  the  springing  a  leak  or  other 


Sahage,  1^2  G^o.  4,  e.  76.  polxvii 

damage  during  the  eaid  voyage,  contrary  to  the  Hkoi  of  the  statute  in 
that  case  made  and  provided :  and  whereas  the  said 
haviuK  been  diUy  summcmed  to  appear  and  answer  the  said  informa- 
tion, this  day  of  instant,  at 

in  the  said  of  we  the 

said  justices,  upon  due  consideration  had  in  the  premises,  did  then 
and  there  adjudge  that  the  said  had  for- 

feited for  his  said  offence  the  sum  of  pounds,  which 

said  sum  of  poimds  has  not  been  paid : 

These  are  therefore  to  reauire  you  the  said  forthwith 

to  take,  carry,  and  convey  tne  said  to  our  gaol  at 

in  the  of  and  to 

deliver  him  into  the  custody  of  the  gaoler  or  keeper  of  the  said  gaol ; 
and  we  the  said  justices  do  hereby  authorize  and  require  you  the  said 
gaoler  or  keeper  of  the  said  gaol  to  receive  and  take  the  said 
into  your  custody,  and  him  safely  to  keep  until  he  shall  duly  pay  the 
said  sum  of  pounds. 

Given  under  our  hands  and  seals,  at  in  the 

of  this  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 


No.  XIII. 
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An  Act  to  eottUnue  and  amend  certain  Acts  for  preventing  the  various 
Frauds  and  Depredations  committed  on  Merchants,  Shipowners,  and 
Underwriters,  by  Boatmen  and  others,  within  the  Jurisdiction  of  the 
Cinque  Ports ;  and  also  for  remedying  certain  Defects  relative  to  the 
Adfjustment  of  Salvage,  under  a  Statute  made  in  the  Twelfth  Year 
of  the  Reign  qf  her  late  Majesty  Queen  Anne. 

Whsbbas  by  an  act  passed  in  the  forty-eighth  year  of  his  late  Miyesty 
King  George  the  Third,  intituled  "  An  Act  for  preventing  Frauds  ««•».«•  ^' 
and  Depredations  committed  on  Merchants,  Shipowners,  and  Under- 
writers, by  Boatmen  and  others,  within  the  jurisdiction  of  the  Cinque 
Ports ;  and  also  for  remedying  certain  defects  relative  to  the  adjust- 
ment of  Salvage,  onder  a  statute  made  in  the  twelfth  year  of  her 
late  Majesty  Queen  Anne ;"  which  act  was  to  continue  in  force  for 
seven  years,  and  from  thence  to  the  end  of  the  next  session  of  parlia- 
ment :  and  whereas  by  an  act  passed  in  the  fifty-third  year  of  his  late 
Miyesty  King  George  the  Third,  the  said  above-redted  act,  except  so 
far  as  the  same  was  fdtered,  was  further  continued  in' force  for  seven 
years  from  the  passing  of  the  said  act,  and  from  thence  to  the  end  of 
the  next  session  of  parliament,  and  no  longer :  and  whereas  it  is 
expedient  that  the  said  recited  acts  should  be  further  continued, 
except  so  far  as  the  same  are  altered  by  this  act :  Be  it  therefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same, 
that  It  shall  and  may  be  lawful  for  the  lord  warden  of  the  Cinque  ^*!ij?'*'*"  ^^ 
Ports  for  the  time  bemg  to  nominate  and  appoint,  by  any  instrument  wSSiMn  S^dSS' 
or  instruments  under  his  baud  and  seal,  tnree  or  more  substantial  mii>«.<]Hrereiice« 
persons  in  each  of  the  Cinque  Ports,  two  ancient  towns  and  their  ^^  ^ 
members,  to  ajoyust  and  determine  any  differenoe  relative  to  salvage 
(which  may  arise)  between  the  master  of  any  vessel  and  the  person  or 
persons  bnnging  such  cables  and  anchors  ashore ;  and  in  case  any 
ship  or  vessel  shall  be  either  forced  or  cut  frx>m  her  cables  and 
anchors,  by  extremity  of  weather,  or  by  anv  other  accident  whaterer, 
and  leave  the  same  m  any  roadstead,  or  otner  place  within  the  juris- 
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diction  of  the  Cinque  Ports,  two  ancient  towns  and  their  membm. 
and  the  salvage  cannot  he  adjusted  hetween  the  persons  conoonei 
then  the  same  shaJl  he  determined  hy  any  three  or  m<Mre  of  the  nid 
persons  so  to  he  appointed  as  aforesaid,  within  the  space  of  twentf- 
four  hours  i^r  such  difference  shall  be  referred  to  them  for  thar 
determination  thereof,  any  usage  or  custom  to  the  oontniiyininywisi 
notwithstanding :  provided  always,  that  such  commissioners  shall 
immediately  after  their  nomination,  proceed  to  elect  some  fit  ud 
proper  person,  who  shall  be  a  notary  or  master  extraordinar?  in 
Chancery,  as  their  secretary  or  reristrar,  except  to  the  port  of  DoTer, 
where  the  registrar  for  the  time  being  of  the  Court  of  Admiralty  of 
the  Cinque  Ports  shall  be  the  registrar ;  and  which  secretary,  or  r^ 
trar,  shall  enter  in  a  book,  to  be  kept  for  that  purpose,  all  the  pro- 
ceedings of  such  commissioners,  ana  also  a  copy  of  the  awards  winch 
they  shall  from  time  to  time  make ;  but  such  election  of  secretwws, 
or  registrars,  shall  be  subject  to  the  approbation  of  the  Iwd  wai6« 
for  the  time  being. 

II.  And  he  it  mrther  enacted,  that  it  shaU  be  lawful  for  the  said 
commissioners  to  be  appointed  as  aforesaid  to  decide  on  all  cUimi 
and  demands  whatever,  which  shall  or  may  be  made  by  piiotSt 
hovellers,  boatmen,  and  other  persons,  foi  services  of  any  sort  or 
description  rendered  to  any  ship  or  vessel,  as  well  for  carrying  of 
from  tne  shore  to  such  ship  or  vessel  any  anchors,  cables,  or  ocher 
stores,  from  any  port  or  ports  of  the  coast  of  Kent,  Sussex,  Essex,  or 
the  Isle  of  Thanet,  within  the  jurisdiction  aforesaid,  as  for  the  con- 
ducting and  conveying  such  ships  and  vessels  frt)m  the  Downs,  and 
other  bays  and  roadsteads  on  the  coast  of  Kent,  Susses,  and  Essei, 
and  the  Island  of  Thanet,  or  from  the  sea  or  any  other  plaoe,  to 
Ramsgate,  Dover,  or  any  other  harbour,  port,  or  place,  on  the  said 
coasts,  within  the  jurisdiction  aforesaid,  or  for  the  saving  and  in- 
serving,  within  the  jurisdiction  aforesaid,  any  goods  or  merchanoiB 
wrecked,  stranded,  or  cast  away  frt)m  any  ship  or  vessel,  the  master  or 
owners  thereof,  or  their  agents,  being  present  at  the  place  wbovtbe 
commissioners  shall  be  sitting;  and  that  the  said  commissioners 
shall  have  full  power  and  authority  to  hear  and  determine  on  au 
cases  whatever  of  services  rendered  by  pilots,  boatmen,  and  otben  t0 
shipping  within  the  jurisdiction  aforesaid,  whether  such  ships  or 
vessels  shall  be  in  distress  or  not ;  and  that  it  shall  be  lawful  for  the 
said  commissioners,  whenever  they  see  occasion,  to  examine  the 
parties  or  their  witnesses  upon  their  oath,  which  oaths  shall  and  naj 
be  administered  by  the  said  secretary  or  resistor. 

III.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  oo«* 
missioners  so  to  be  {^pointed,  and  their  secretary  or  register  is 
aforesaid,  who  shall  decide  on  any  such  daims  or  demands  as  a/bre- 
said,  to  demand  and  receive  of  and  from  the  owners  of  such  ships  or 
vessels,  or  the  proprietors  of  any  snch  goods  or  merehandisea,  a^mt 
whom  any  pilot,  ooatman,  or  other  person,  shaJl  make  any  claim  or 
demand  for  services  of  any  sort  rendered  to  such  ships  or  vessel^  ^ 
for  the  sole  saving   and   preserving   any  goods  or  merchandise 
wrecked,  stranded,  or  cast  away,  within  the  jurisdiction  aforeeiw, 
and  such  owners  and  proprietors  are  hereby  required  to  pay  to  tbeA 
such  fee  or  reward  for  deciding  on  every  such  claim  ana  demand  tf 
shall  be  adjudged  to  them  in  that  behalf  by  the  lord  warden  of  the 
Cinque  Ports  tor  the  time  being :  provided  always,  that  no  person  to 
be  appointed  a  commissioner  by  virtue  of  this  act  shall  have  po^* 
or  authority  to  act  in  any  other  port  or  place  than  that  in  which  he 
is  resident,  or  irom  which  his  usual  place  of  residence  is  not  distant 
more  than  one  mile ;  and  that  before  such  commissioner  shall  in  anj 
case  proceed  to  act,  they  shall  severally  take  the  following  oath  hdoi« 
a  magistrate  or  a  commissioner  of  tne  Court  of  Kings  Beneb  or 
Common  Pleas,  or  a  master  extraordinary  in  Chancery,  wfoW"* 

''I,  A.  B.,  do  swear,  that  I  have  not,  neither  will  1  in  any  waj« 


in 
the 
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directly  or  indirectly,  take  or  receire  any  fee,  emolument,  or  reward, 
from  any  of  the  parties  whose  interests  are  referred  to  my  decision 
(saye  and  except  sach  fee  or  reward  as  shall  be  allowed  by  Uie  lord 
warden  to  be  paid  to  me  by  the  shipowners  or  proprietors  of  the 
cargo,  or  their  agents) ;  and  that  I  will  not  accept  or  receiye  any  fee 
whaterer  from  the  persons  claiming  reward  or  salvage ;  but  that  I 
will  decide  according  to  the  best  of  my  judgment,  on  the  eyidenoe  to 
be  brought  before  me,  without  fayour  or  affection  to  either  party. 

"  So  help  me  GOD." 

IV.  And  be  it  further  enacted,  that  in  case  the  party  or  parties  so  Parties  dissatis- 
claiming  to  be  entitled  to  salvage  or  compensation  for  services  ren-  f^'J^jS'^ 
dered  as  aforesaid,  or  the  party  or  parties  who  are  to  pay  the  same,  court  of 'JUmi- 
or  their  a^nts,  shall  be  dissatisfied  with  such  award  and  decision  of  »^>y.  ^  ^«t 
the  commissioners,  it  shall  and  may  be  lawful  for  either  of  them  JbS^dToii 
respectively,  within  eight  days  after  such  award  is  made,  but  not  givine  bail  ii 
afterwards,  to  declare  to  the  commissioners  his  or  their  desire  of  Jj^oont^oftb 
obtainiug  the  judgment  of    some  competent  Court  of  Admiralty  awuti. 
respecting  the  said  salvage  or  compensation  as  aforesaid,  and  there- 
upon such  party  or  parties  shall  forthwith  be  required  by  the  com- 
missioners to  declare  whether  he  or  they  will  proceed  in  the  Court  of 
Admiralty  of  the  Cinque  Ports,  or  the  High  Court  of  Admiralty  of 
£ngland,  and  he  or  they  shall  so  proceed  within  twenty  days  from  the 

date  of  such  award,  by  taking  out  a  monition  against  the  adverse 
party :  but  in  such  case  the  said  commissioners  are  hereby  empowered 
and  required  to  permit  the  said  ship  and  her  cargo,  notwithstanding 
such  declaration  and  proceeding,  to  depart  on  her  voyage,  or  to 
deliver  to  the  owners  and  proprietors,  or  their  agents,  any  goods  or 
merchandises  respecting  which  any  claim  for  salvage  shaU  be  made, 
upon  the  owners  or  proprietors  of  the  same,  or  their  agents,  ginng 
good  and  sufficient  bail  in  double  the  amoimt  of  the  sum  awarded,  Bail  to  be  taiceii 
and  which  bail  the  said  commissioners,  or  any  of  them,  are  and  is  aud  certified 
hereby  authorized  to  take  and  certify  according  to  the  form  contained  ^^^i?  ^ 
iu  the  schedule  hereuuto  annexed,  and  to  transmit  the  same  without  annexed, 
delay  to  the  Court  of  Admiralty,  in  which  the  intention  of  proceeding 
shall  be  so  declared,  together  with  a  true  certificate  in  writing  of  the 
gross  value  of  the  whole  ship  and  cargo,  or  other  goods  and  merchan- 
dises respecting  which  salvage  shall  be  claimed,  and  also  an  official 
copy  of  such  proceedings  and  awards,  certified  by  the  said  secretary 
or  register,  and  the  same  shall  be  admitted  by  such  Court  of  Admi- 
ralty as  evidence  in  the  cause. 

V.  Provided  always,  and  be  it  further  enacted,  that  on  an  appeal  Tbe  appeal  to 
so  as  aforesaid  being  made  to  the  Court  of  Admiralty  of  the  Cinque  ^  «>nc»"«»^«- 
Ports,  or  to  the  High  Court  of  Admiralty,  the  same  shall  be  taken 

and  held  to  be  final,  and  no  ulterior  appeal  from  the  sentence  of  the 
Court  of  Admiralty  of  the  Cinque  Poits,  or  from  the  High  Court  of 
Admiralty,  shidl  lie  to  the  King  in  Chancery. 

[The  intermediate  sections  have  been  repealed  by  17  and  18  Vict, 
c.  120.] 

XV.    And  be  it  further  enacted,  that  the  lord  warden  of  the  '"•F^?^^^"^®" 
Cinque  Ports  for  Ae  time  being,  and  the  lieutenant  of  Dover  Castle  K ,  ii*ba\^'uie*' 
for  the  time  being,  and  the  deputy  wardens  of  the  Cinque  Ports  like  power  «• 
for  the  time  being,  and  the  judge  official  and  commissary  of  the  l^^J^Jr^^uJu^j^ 
Court  of  Admiralty  of  the  Cinque  Ports,  two  ancient  towns  and  the  iioners  under 
members  thereof  for  the  time  being,  and  any  other  officer  who  tWs  act. 
shall  be  specially  appointed  by  the  lord  warden,  and  all  and  every 
of  them,  shall  and  may  execute,  perform,  and  do,  within  the  juris- 
diction aforesaid,  all  the  acts,  matters,  and  things  contained  in  this 
act,  in  like  manner,  to  all  intents  and  purposes,  as  any  magistrate 
or  magistrates,  or  any  commissioner  or  commissioners,  to  be  appointed 
by  virtue  of  this  act,  is  and  are  autliorized  to  execute,  perform,  and 
do  the  same. 


tc\xK  Appendia. 

HMuierof  XYI.  And  whereas  by  a  certain  act,  passed  in  the  tweiitT-«i^ 

iSS^'ur^    year  of  the  reign  of  King   Heniy  ^  Eighth,  intitalei  '^Fv 

pnttithaentof     Pirates,'*  it  is  among  other  things  enacted  to  the  efieet  fdUkmrt^ 

toS^  ^TTu^  ^^^^  whenerer  any  commission  for  the  poni^ment  of  certain  cfeeei 

therein  named  shall  be  directed  or   sent  to  any  plaee  within  tliB 

^jurisdiction  of  the  fiye  ports,  ^ot  then  eyery  snch  oonmdanon  ahtH 

be  directed  nnto  the  loitl  warden  of  the  said  port  for  the  time  beiog, 

or  to  his  deputy,  or  nnto  three  or  four  such  persons  as  the  kml 

chancellor  for  the  time  being  shall  name  and  appoint :  and  wfaereifl 

by  the  said  act  it  is  farther  enacted,  to  the  effect  Allowing,  that  eror 

inquisition  and  trial,  to  be  had  by  virtue  of  such  commisnon,  duO 

be  made  and  had  by  the  inhabitants  of  the  said  fiye  ports,  or  ths 

members  of  the  same :   and  whereas  for  a  long  time  past  do  sock 

commission  has  been  sent  to  any  place  within  the  juriscnetiQn  of  tlw 

Cinque  Ports:    be  it  enacted,  tor  the  mere  certain  and  spea^ 

admmistration  of  justice,  "  that  as  often  as  his  Majesty  shall  direct 

a  commission,  according  to  the  proyisions  of  the  aforesaid  act,  to  tlv 

admiral  or  admirals,  or  his  or  their  lieutenant,  deputy  and  depotiM. 

it  shall  and  may  be  lawful  for  his  Majesty,  on  ^e  application  of  tke 

lord  warden  of  the  Cinque  Pcnts,  to  direct  such  commission  joiDttr 

to  the  admiral  or  admirals,  or  his  or  their  lieutenant,  deputy  im 

deputies,  and  also  to  the  lord  warden'  of  ike  Gmq^ne  Ports  for  tbe 

time  being,  and  to  his  deputy ;  and  the  commissioners  who  dnH 

sit  by  yirtue  of  such  commission,  so  jointly  addressed  to  whitever 

shire  or  place  in  the  realm  the  same  shall  be  limited,  shall  hate  foO 

power  and  authority  to  inquire  into,  try,  and  determine  all  ofoM 

named  in  the  said  act,  or  in  any  other  act  relating  to  proceediDg» 

under  such  commission,  by  the  oaths  of  twelye  good  and  Itwfti 

inhabitants  in  the  shire  limited  in  the  said  commission,  wheto^thi 

said  ofibnces  shall  haye  been  committed  within  the  jurusdictioos  c^ 

the  lord  admiral  of  England,  or  of  tbe  lord  warden  of  the  Gin^ 

Ports ;  and  all  and  eyery  trial,  oonyiction,  judgment,  and  proeeedutf 

whatsoeyer  under  such  commission,  shall  be  as  good  and  eflktoit 

to  all  intents  and  purposes  in  law,  and  shall  m  foUowed  hj  tke 

same  consequences  to  uie  offender  or  ofi^nders,  as  if  the  same  wtR 

had  b^  virtue  of  any  separate  commission  to  be  issued  under  the 

BMerration  of     P^yisions  of  the  aforesaid  act  of  King  Henry  the  Eighth :  pron^ 

the  rights  of  the    always,  aud  it  is  hereby  further  declared,  ^t  tibis  act,  or  anjtfaiof 

Admiral^  cxmut^  herein  contained,  shall  not  extend,  or  be  construed  to  extend,  to  tbe 

H^J^^        taking  away,  abridging,  preiudicing,  or  impeaching,  in  any  miniw 

auque  Porta.       whatever,  the  jurisdiction   of  the    High    Court  of  Adimnlty  a 

England,  or  the  jurisdiction  of  the  Admiralty  Court  of  the  Cioque 

Ports,  two  ancient  towns  and  their  members ;  Imt  that  it  shall  m 

may  be  lawflil  for  the  said  courts  respectively,  and  the  jodg^.^ 

judges  thereof  for  the  time  being,  to  have,  use,  exerdse,  and  eojoy 

jurisdiction  over  all  such  matters,  rights,  and  ofitoces,  as  thej  bivt 

heretofore  had,  used,  exercised,  and  enjoyed,  as  fully  and  eActoaBj, 

to  all  intents  and  purposes  whatever,  as  if  this  act  had  not  been 

made ;   anything  herein-before  contained  to  the  contrary  in  aojwisff 

Boonditfi    of      notwithstanding. 

the  jQrii^ctioii        XVIII.  And  whereas  doubts  have  arisen  as  to  the  exact  boundiriej 
of  the  lord  of  the  jurisdiction  of  the  lord  high  admiral  and  tiie  \atd  warden  of 

Cta^To^  the  Cinque  Ports,  and  it  is  highly  expedient  for  the  purposes  of  tbii 
act  that  the  same  should  be  deariy  set  forth ;  now  it  is  hereby 
declared  and  enacted,  that  the  boundaries  of  the  jurisdiction  of  tbe 
lord  warden  of  the  Cinque  Ports,  in  regard  to  any  matter  or  thing 
contained  in  this  act,  shall  be  and  shall  be  deemed  and  taken  to  be  sf 
follows ;  (that  is  to  say,)  fh>m  a  point  to  the  westward  of  Seafiffi  in 
the  county  of  Sussex,  called  Rea  Cliff,  including  the  same;  tb^ioa 
passing  in  a  line  one  mile  without  the  sand  or  shoal  called  the  Bft^ 
of  Willington,  and  continuing  the  same  d^tance  without  the  ir^ 
and  new  shoals;   and  thence  in  a  line  within  five  males  of  Gnp* 
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Grisnez,  on  the  coast  of  France ;  thence  round  the  shoal  called  the 
Overfall,  two  miles'  distance  firom  the  same;*  thence  in  a  line  withont, 
and  the  same  distance  along  the  eastern  side  of  the  Galloper  Sand, 
until  the  north  end  thereof  bears  west-north-west  tme  bearing  from 
the  west-north-west  bearing  of  the  Galloper  it  runs  in  a  direct  line 
across  the  ^oal  called  the  Thwart  Middle,  till  it  reaches  the  shore 
imdemeath  the  Maze  Tower ;  from  thence  following  in  a  line  of  the 
shore  up  to  Saint  Orayth,  in  the  county  of  Essex,  and  following  the 
course  of  the  shore  up  to  the  riyer  Coin  to  the  landing-place  nearest 
Brightlingsea ;  from  thence  in  a  direct  line  to  Shoe  bacon ;  frt>m 
thence  to  the  point  of  {Wellness,  on  the  Isle  of  Sheppey ;  and  from 
thence  across  me  waters  to  Ferersham  ;  and  from,  tnence  following 
the  line  of  coast  round  the  North  and  South  Forelands,  and  Beachy 
Head,  till  it  reaches  the  said  Red  Cliff,  including  all  the  waters, 
creeks,  and  havens  comprehended  between  them :  provided  always, 
and  it  is  hereby  decleCred,  that  nothing  in  this  act  contained  shall 
extend,  or  be  construed  to  extend,  to  enlarge  or  abridge  the  local 
limits  of  the  ancient  jurisdiction,  rights,  and  privileges  of  the 
lord  high  admiral  of  England,  or  the  lord  warden  of  the  Cinque 
Ports  respectively,  or  their  respective  representatives ;  but  that  the 
same  shall  remain  according  to  ancimit  usage,  and  that  the  descrip- 
tion herein-before  contained  shall  only  be  deemed  applicable  to  the 
purposes  of  this  act;  anything  herein  contained  to  the  contrary  not- 
withstanding. 


No.  XIV. 

3  &  4  Vict  c.  65. 


An  Ad  to  improve  the  Practice  and  extend  the  Jurisdiction  of  the  High 

Court  of  Admiralty  of  England, 

Whebeas  the  jurisdiction  of  the  High  Court  of  Admiralty  of 
England  may  be  in  certain  respects  advantageously  extended,  and 
the  practice  thereof  improved :  Be  it  therefore  enacted  by  the  Queen*s 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  it  shall  be 
lawful  for  the  dean  of  the  arches  for  the  time  being  to  be  assistant  Bcui  of  wchet 
to,  and  to  exercise  all  the  power,  authority,  and  jurisdiction,  and  to  JJoiiSt  o?^ 
have  all  the  privileges  and  protections  of  the  judge  of  the  said  Adndnity  in 
High  Court  of  Admiralty,  with  respect  to  all  suits  and  proceedings  ceruin  mim. 
in  the  said  Court,  and  that  all  such  suits  and  proceedings  and  all 
things  relating  thereto,  brought  or  taking  place  before  the  dean 
of  the  arches,  whether  the  judge  of  the  said  mgb  Court  of  Admiralty 
be  or  be  not  at  the  same  time  sitting  or  transacting  the  business  of 
the  same  Court,  and  also  during  any  vacancy  of  the  office  of  judge 
of  the  said  Court,  shall  be  of  the  same  force  and  effect  in  all  respects 
as  if  the  same  had  been  brought  or  had  taken  place  before  the 
judge  himself,  and  all  such  suits  and  proceedings  shall  be  entered 
and  registered  as  having  been  brought,  and  as  having  taken  place 
before  the  dean  of  the  arches  sitting  for  the  judge  of  the  High  Court 
of  AdmiralQr. 

II.  And  oe  it  declared  and  enacted,  that  all  persons  who  now  are  Adrocates, 
or  at  any  time  hereafter  may  be  entitled  to  practise  as  advocates  in  JJJdpwtoVsof 
the  Court  of  Arches  are  and  shall  be  entitled  to  practise  as  advocates  Court  of  Arches 
in  the  swd  High  Court  of  Admiralty ;  and  that  all  persons  who  now  g cJirtrf*** 
are  or  hereafter  may  be  entitled  to  act  as  surrogates  or  proctors  in  AdBinOty. 


the  Court  of  Archea,  ahsU  be  entitled  respectiTely  to  pnctiae  ud  ici. 
or  to  be  admitted  to  pr»diee  and  act,  la  the  ease  maj  be.  as  mnv- 
gUet  and  prooUm  in  the  said  High  Court  of  Admiral^  aecordiiigU 
tbe  rules  and  practice  now  preT&innE  and  observed  or  nerafter  u  h 
made  in  and  by  the  said  High  Court  of  Admiralty  toucbiag  tlw 
admission  and  practisioK  of  advocates,  Burrogatea,  and  proclon,  ii 
the  said  Court  reepectively. 

lit.  And  be  it  enacted,  that  after  the  passing  of  this  act,  wbeons 
on^  ship  or  veaael  shall  ba  under  arrest  b;  process  issuing  froni  ibt 
said  High  Coiut  of  Adm  iraJty.  or  the  proceeds  of  any  ship  or  nad 
^j2^  of  having  been  so  arrested  shall  have  been  brought  into  and  be  in  lh 
■f^tt.  registry  of  the  said  Court,  in  either  such  cose  the  said  Coaft  HaB 
have  full  Jurisdiction  to  UJie  cognizance  of  all  claims  and  cibmii' 
action  of  any  person  in  respect  of  any  mortgage  of  such  skip  » 
vessel,  and  to  decide  any  suit  instituted  hy  any  such  pereon  in  n- 
spect  of  any  such  claims  or  oauses  of  action  respectively.* 

IV.  And  be  it  enacted,  that  the  said  Court  of  Admiralty  ahil]  bit 
jurisdictioD  to  decide  all  questions  as  to  the  title  to  or  owneratiif  if 
any  ship  or  vessel,  or  the  proceeds  thereof  remaining  in  tbe  ngi^. 
arising  m  any  cause  of  possession,  salvage,  damage,  wages,  or  t*- 
tomry,  which  shall  be  instituted  in  the  said  Court  after  the  pasiigiif 
this  act 

V.  And  be  it  enacted,  that  whenever  any  award  shall  bare  Uet 
made  by  anvjustic«s  of  the  peace,  or  hj  any  person  nomiBattJ  ^ 
them  or  within  the  jurisdietion  of  the  Cinque  Ports  by  any  comiais^ 
sioners,  respectinK  the  amount  of  salvage  to  be  paid,  or  mpMtiiig 
any  claims  and  demands  for  services,  or  compensatiou,  wliira  ^ 
justices  and  commissioners  within  their  several  iurisdictioiisareffl' 
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ries  supplied  to  any  foreign  ship  or  sea-going  yessel,  and  to  enforce 
the  payment  thereof,  whether  such  ship  or  vessel  may  have  been 
within  the  body  of  a  county,  or  upon  the  high  seas,  at  the  time  when 
the  services  were  rendered  or  damage  received,  or  necessaries  fur- 
nished, in  respect  of  which  such  claim  is  made. 

VU.  And  be  it  enacted,  that  in  any  suit  depending  in  the  said  Eridence  may  be 
High  Court  of  Admiralty,  the  Court  (if  it  shall  think  fit)  may  sum-  ^^o^r^St 
mon  before  it  and  examine  or  cause  to  be  examined  witnesses  by 
word  of  mouth,  and  either  before  or  after  examination  by  deposition, 
or  before  a  commissioner,  as  herein-after  mentioned ;  and  notes  of 
such  evidence  shall  be  taken  down  in  writing  by  the  judge  or  registrar, 
or  by  such  other  person  or  persons,  and  in  such  manner,  as  the  judge 
of  tne  said  Court  shall  direct. 

VIII.  And  be  it  enacted,  that  the  said  Court  may,  if  it  shall  think  Eridence  m^ 
fit, in  any  such  suit  issue  one  or  more  special  commissions  to  some  Jj^^Jrea 
person,  being  an  advocate  of  the  said  Hi^n  Court  of  Admiralty  of  not  commiMumer. 
less  than  seven  years'  standing,  or  a  hamster  at  law  of  not  less  than 

seven  years'  standing,  to  take  evidence  by  word  of  mouth,  upon  oath, 
which  every  such  commiasiouer  is  hereoy  empowered  to  acuninister, 
at  such  time  or  times,  place  or  places,  and  as  to  such  fact  or  facts,  and 
in  such  manner,  order,  and  course,  and  under  such  limitations  and 
restrictions,  and  to  transmit  the  same  to  the  registry  of  the  said  Court, 
in  such  form  and  manner  as  in  and  by  the  commission  shall  be 
durected;  and  tiiat  such  commissioner  shidl  be  attended,  and  the 
witnesses  shall  be  examined,  cross-examined,  and  re-examined  by  the 
parties,  their  counsel,  proctors,  or  agents,  if  such  parties,  or  either  of 
them,  shall  think  fit  so  to  do;  and  such  commission  shall,  if  need  be, 
make  a  special  report  to  the  Court  touching  such  examination,  and 
the  conduct  or  absence  of  any  witness  or  other  person  thereon  or 
reladnpf  thereto ;  and  the  said  High  Court  of  Aamiralty  is  hereby 
authorized  to  institute  such  proceedings,  and  make  such  order  or 
orders,  upon  such  report,  as  justice  may  require,  and  as  may  be 
instituted  or  made  in  any  case  of  contempt  of  the  said  Court. 

IX.  And  be  it  enacted,  that  it  shall  be  lawful  in  any  suit  depending  Attendance  of 
in  the  said  Court  of  Admiralty  for  the  judge  of  the  said  Court,  or  for  JJiSSSSn*?? 
any  such  commissioner  appointed  in  pursuance  of  thb  act,  to  require  papen  may  be 
the  attendance  of  any  witnesses,  and  the  production  of  anj  deeds,  «>mp«Ued  by 
evidences,  books,  or  writings,  by  writ,  to  be  issued  by  such  judge  or  *"  ^"** 
commissioner  in  such  and  the  same  form,  or  as  nearly  as  may  oe,  as 

that  in  which  a  writ  of  subpoena  ad  testificandum,  or  of  subpoena 
duces  tecum,  is  now  issued  by  her  Miyesty's  Court  of  Queen's  Bench 
at  Westminster ;  and  that  every  person  disobeying  any  such  writ  so 
to  be  issued  by  the  said  judge  or  commissioner  shall  be  considered 
as  in  contempt  of  the  said  High  Court  of  Admiralty,  and  may  be 
punished  for  such  contempt  in  the  said  Court. 

X.  And  be  it  enacted,  that  all  the  provisions  of  an  act  passed  in  Froriiions  of 
the  fourth  year  of  the  reign  of  his  late  Majesty,  intituled,  "  An  Act  J  ^^^JJ^ded 
for  the  further  Amendment  of  the  Law,  and  better  Administration  of  t^  Court  of 
Justice,"  with  respect  to  the  admissibility  of  the  evidence  of  witnesses  Admiralty, 
interested  on  account  of  the  verdict  or  jud^ent,  shall  extend  to  the 
admissibility  of  evidence  in  any  suit  pending  in  the  said  Court  of 
Admiralty,  and  liie  entnr  directed  by  the  said  act  to  be  made  on  the 

record  of  judgment  shall  be  made  upon  the  document  containing  the 
final  sentence  of  the  said  Court,  and  shall  have  the  like  efiect  as  the 
entry  on  such  record. 

XI.  And  be  it  enacted,  that  in  any  contested  suit  depending  in  the  f^  ^  ^»"^* 
said  Court  of  Admiraltjr  the  said  Court  shall  have  power,  if  it  shall  *** 

think  fit  so  to  do,  to  direct  a  trial  by  jury  of  any  issue  or  issues  on 
any  question  or  quesdons  of  fact  arising  in  any  such  suit,  and  that 
the  substance  ana  form  of  such  issue  or  issues  shall  be  specified  by 
the  judge  of  the  said  Court  at  the  time  of  directing  the  same;  and  if 
the  parties  difier  in  drawing  such  issue  or  issues,  it  shall  be  referred 
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to  thejudfteofthesaidOcmittoeetdetheMiM;  aad  sodi  triil  lUI 
be  had  before  same  judge  of  hep  Mijeety's  superior  ooorts  oi  oobokm 
law  at  WeetminBter,  at  the  sittii^  at  nisi  piiiis  in  Londoav 
Middlesex,  or  before  some  jadge  of  aesiie  at  nin  prhis,  as  to  the  aiA 
Court  shall  seem  fit 

XI  J.  And  be  it  entoted,  that  the  oosts  of  suefa  issues,  or  of  lach 
commission  as  aforesaid,  as  thb  judge  of  the  said  H^  Conn  d 
Admiralty  shall  under  this  act  diroot,  shall  be  paid  hj  such  partrv 
narties,  person  or  persons,  and  be  taxed  by  the  regieUrsr  of  tbe  ai^ 
High  Court  of  Admiralty,  in  such  manner  as  the  said  judts  ibifl 
direct,  and  that  payment  of  such  coeta  shall  be  enforced  m  the  tarn 
manner  as  oosts  between  party  and  party  may  be  enforeed  ia  ate 
proceedings  in  the  same  Court. 

XIII.  And  be  it  enacted,  that  the  said  Court  of  Admiralty,  ppoo 
application  to  be  made  within  three  calendar  months  aftiw  the  Inil  of 
any  such  issue  by  any  party  concerned,  may  grant  and  direot  opeff 
more  new  trials  of  any  such  issue,  amd  ma^  order  such  new  tail  l» 
take  place  in  the  manner  herein-before  dn^ected  with  regard  to  (be 
first  trial  of  such  issue,  and  may  by  order  of  the  same  C^ort  dine* 
such  costs  to  be  paid  as  to  the  said  Comi;  shall  seem  fit  upon  mj 
Implication  for  a  new  trial,  or  upoa  any  r>ew  tzial,  or  seecmd  or  ote 
new  trial,  and  may  direct  by  whom  and  to  whom  and  at  what  tisM 
and  in  what  manner  such  costs  stmH  be  paid» 
'  XIV.  And  be  it  enacted,  that  the  granting  or  refosing  to  gnat  n 
issue,  or  a  new  trial  of  any  such  issue^  may  be  matter  of  appeal  to  kr 
M^esty  in  counciL 

.  XY.  And  be  it  enacted,  that  at  the  trial  ei  any  insoe  ^oeetedly 
the  said  High  Court  of  Admiralty,  either  part^^  shall  haTe  all  tlie  lib 
powers,  rights,  and  remedies  with  respect  to  bills  of  exoeptioos  as 
parties  impleaded  before  justices  may  have,  by  tirtue  of  iht  ststnto 
made  in  that  behalf  in  the  thirteenth  year  of  the  reign  of  King  £d^ 
the  First,  with  respect  to  exceptions  alleged  by  them  berore  nek 
justices,  ^r  by  any  other  statute  made  in  the  Uke  behalf;  and  eray 
such  bill  of  exceptions,  sealed  with  the  seal  of  the  judge  or  judgn  ^ 
whom  such  exceptions  diall  have  been  made,  shall  be  annexed  to  tfai 
record  of  the  trial  of  the  said  issue* 

XVI.  And  be  it  enacted,  that  the  reoord  of  the  ^d  iasne,  tad  d 
the  Terdict  therdn,  shall  be  transmitted  by  the  aesociate  or  ote 
proper  officer  to  the  registrar  of  tiie  said  Court  of  Adminltj ;  aad 
the  verdict  of  the  jury  upon  any  such  issue  (oalesa  the  saiQe  sbiUbA 
set  aside)  shall  be  oondusiye  upon  the  said  CoiHt,  ajad  upon  aH  Mok 
1  >ersons ;  and  in  all  further  proceedings  in  the  cause  in  whioii  eocb 
met  is  found  the  said  Court  shall  assume  such  fact  to  be  as  foond  \j 
the  jury. 

XVII.  And  be  it  enacted,  that  every  person  who,  if  this  act  bid 
not  been  passed,  might  have  appealed  and  made  suit  to  her  MajeitT 
in  ciiuiciJ  against  JEiny  proceeding,  decree,  or  SMiteace  of  the  w 
High  Coint  of  Admiralty  imder  or  by  virtue  of  an  act  passed  in  ^ 
third  year  of  the  reign  of  his  late  Mtyesty,  intituled  "An  Act  ^ 
transforriiig  the  powers  of  tiie  High  Court  of  Delegates,  both  is 
Ecclesiastical  and  Maritime  Causes,  to  hie  Majesty  m  coancil,'*  nMy 
in  like  manner  i^peal  and  make  suits  to  her  Mafesty  in  coniictl  agaiiut 
the  proceedings,  decrees,  and  sentences  of  tiie  said  Court  in  all  nut* 
instituted  and  proceedings  had  in  the  same  by  wtue  of  the  provisioa* 
of  this  act,  and  that  all  the  provisions  of  the  said  last^nendofl^  ^ 
shall  apply  to  all  appedls  and  suits  agaimfl  the  {Hoceedinga.  decree 
and  sentences  of  the  said  Court  in  suits  instituted  and  pnweediii^ 
had  by  virtue  of  the  nrovisions  of  this  act;  and  .'sv<^  aMcafe  tw 
suits  shall  be  proceeded  m  in  the  manner  and  form  wovmM  by  u 
act  passed  in  the  fourth  year  of  the  reign  of  his  late  Mi||esiy.  iotitaM* 
"  An  Act  for  the  better  Administration  of  Jnitioe  in  his  M^H^ 
Privy  Council;"  and  all  the  provisions  of  the  sa&d  bsMaenliODed  set 
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lahUiqg  to  appeak  tad  fiults  i^vs  tfae  Bigh  Court  of  Admiradty  Bball 

be  applied  to  appeals  and  suits  j&om  the  said  Court  in  suits  instituted 

and  proceedings  had  by  virtue  of  the  provisions  of  this  act :  provided  Certified  notes    ' 

always,  that  in  any  such  appeal  the  notes  of  evidence  taken  as  herein-  J^^^f  be 

before  provided  bv  or  under  the  direction  *  of  the  judge  of  the  said  admitted  on 

High  Court  of  Admiralty  shall  be  certified  by  the  said  judge  to  her  »PP<«1- 

Majesty  in  council,  and  shall  be  admitted  to  prove  the  oral  evidence 

given  in  the  said  Court  of  Admiralty,  and  that  no  evidence  ^aU  be 

admitted  on  such  appeal  to  contradict  the  notes  of  evidence  so  taken 

and  certified  as  aforesaid,  but  this  proviso  shall  not  eniure  to  prevent 

the  judicial  committee -of  the  privy.  oounciL  ^nl  directing  witnesses  to 

be  examined  and  re-examined  upon  such  facts  as  to  the  committee 

shall  seem  "fit,  in  the  manner  directed  by  the  hstrredibd  act. ' 

XVIII.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  judge  of  JJ^JJ  W]?^ 
the  said  High  Court  of  Admiralty  firom  time  to  time  to  make  such  Sakenlieeof*** 
mlea,  orders,  and  regulations  reepeetiDg  the  practice  and  mode  of  Court, 
pooceedin^of  the  said  Oourfe,  and  the  conduct  and  duties  of  the  officers 

and  praotiticmerB  therein,  as  to  him  shall  seem  fit,  and  from  time  ta 
time  to  repeal  or  altei*  such  mlea,  orders,  or  regulations:  provided 
always,  that  no  such  rules,  orders,  or  regulations  dudl  be  of  i^y  foro« 
or  eneot  until  the  same  shall  have  been  improved  by  her-  Miyesty  in 
council.  .    > 

XIX.  And  be  it  dedared  and  enacted,  that  no  action  shall  Uef^^^^^ 
against  the  judge  of  tlw  said  High  Court  of  Admiralty  far  error  in  ^e^^of 
judgment,  and  thai  the  said  judge  shall  he  entitled  to  and  have  all  Adminaty. 
privileges  and  protections  in  the  exeroiee  of  his  juiisdiotion  as  judge 

of  the  said  Ooart  whioh  by  law  appertain  to  the  judg^  of  her  Ma^ 
je6ty*s  superior  eourta  of  oommon  law  in  the  exercise  of  their  several 
jurisdictions. 

XX.  And  be  it  enacted,  that  the  keeper  for  the  time  being  of  every  Gaolers  to  recdre 
eommcm  ffaol  or  prison  shall  be  bound  to  receive  and  taJce  into  his  ^^ft^^^°^' 
onstody  ah.  persons  who  ^lall  be  committed  thereunto  by  the  said  the  Coun  of 
GoBrt  of  Admiralty,  or  who  shall  be  committed  thereunto  by  any  u  ^"f^^^Lt' 
coroner  appoioted  by  the  jnd^  of  the  said  Court  of  Admiralty,  upon  oorraen 

any  inqueet  taken  wiihin  er  npon  the  high  seas  adjacent  to  the  oounty 
or  other  jurisdiotion  to  which  such  gaol  or  prison  belongs ;  and 
every  keeper  of  any  gaol  or  pnson  who  shall  renise  to  receive  into  hia 
eustody  any  person  so  oomautted,  or  wilftiUy  or  careletsty  sufier  such 
person  to  eaoape  and ;  ^  at  large  withoUfc  l«wM  warrant,  shall  be 
liable  to  the  like  penaltiae  and  oaMseqiiflnoeft  as  if  soeh  person  had 
been  committed  to  hisi  custody  hy  any  other  lawful  authonty. 

XXI.  And  be  it  teftctod,  that  it  shall  be  law^  for  the  judge  of  Pn^en  in 
tha  said  High.  Qoiartof  Admiralty  to  order  ^m  dkobarge  of  any  S^'^^Iduu^ 
pforson  wh6  iImII  be  in.  custody  lor  oontempt  of  the  said  Court,  for  any 

cause  o^ielr  than  for  non^^aymeiri;  of  money,  cm  such  conditions  as  to 
the.  jod^ehaU  seem  just:  provided  always,  that  the  order  for  such 
dieefaai^  shall  zkot  be  deemed  to  have  purged  the  original  contempt 
in  case  die  conditi<HiB  on  which  such  order  shall  be  made  be  not 
fidfiUed. 

XXII.  And  be  it  enacted,  that  tlie  said  High  Court  of  Admiralty  JoriBdiction  to 
shall  have  jurisdiction  to  decide  all  matters  and  questions  concerning  ^^^ngbooty 
booty  of  war,  or  the  distiibution  thereof,  which  it  shall  please  her  of  war. 
Mi^eatj,  her  heirs  and  succcescHrB,  by  the  advice  of  her  and  th&f 

pwy  council,  to  refer  to  the  judgment  of  the  said  Court;  and  iu  all 
matters  so  referred  the  Court  shall  proceed  as  in  cases  of  prize  of  waj^ 
and  the  judgment  of  the  Court  therein  shall  be  binding  upon  all 
parties  concerned.  . 

XXIII.  Provided  always,  and  be  it  enacted,  that  nothing  herein  ^jjj^j"^' 
contained  shall  be  deemed  to  preclude  any  of  her  Mi^esty's  coiu*ts  of  ,uid  Equitv'not   ' 
law  or  equi^  new  having  jurisdiction  over  the  several  subject-matters  taken  hhuV. 
and.  ciiuaes  of  action  bereinrbefare.  mentioned  from  c<Hitiniung  te 

exeieise  such  jnriidiaticm  as  fiiUy  afl,if  this  act  had  not  been  passed. . 

*  X  2 
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No.  XV. 

16  &  17  Vict.  c.  131. 

An  Ad  to  Amend  various  Lata  relating  to  Merchant  Shippwf. 

[August  20.  mK 

Whereas  it  is  expedient  to  amend  various  laws  relating  to  mcrthsnt 
shipping :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  hf 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temponl 
and  commons,  in  this  present  parliament  assembled,  and  bj  tb* 
authority  of  the  same,  as  follows. 

[The  mtervening  sections  have  been  repealed   by  17  &  18  Vwt 
c.  120.] 

XII.  All  debts  and  liabilities  which  have  been  duly  incurred  w 
undertaken  by  tte  Trinity  House,  the  commissioners  of  noiAen 
lighthouses,  and  the  port  of  Dublin  corporation  respectively,  beftn 
the  passing  of  this  act,  and  which  are  such  as  if  this  act  hid  nrt 
been  passed  ought  to  have  been  paid  out  of  the  said  tolls  and  ntts. 
shall  be  paid  or  provided  for  out  of  the  said  Mercantile  ^""^ 
Fund  ;  and  all  expenses  of  the  Trinity  House,  the  commisaowffo* 
northern  lighthouses,  and  the  port  of  Dublin  corporation,  in  re^ 
of  any  charitable  or  other  pensions,  superannuations,  or  (Xber 
allowances  which  have  been  lawfully  granted  or  allowed  ^J  *^ 
respectively  before  the  passing  of  this  act,  and  which  are  seen  is  tf 
this  act  bau  not  been  passed  ought  to  have  been  paid  out  of  the  said 
tolls  and  rates,  shall  be  paid  otit  of  the  said  Mercantile  Mtriw 
Fund  during  the  respective  lives  or  continuance  in  oflBce  of  tfc 
persons  receiving  the  same,  or  other  ^riods  for  which  the  same  Bay 
nave  been  granted  or  allowed ;  and  if  it  appear  that  any  debts  a 
liabilities  so  incurred  as  aforesaid,  or  any  of  the  expenses  in  re^ 
of  charitable  or  other  pensions,  and  superannuation  or  other  mf- 
ances,  are  debts,  liabilities,  or  expenses  which  if  this  act  had  not  bes 
passed  would  have  been  paid  partly  out  of  the  said  tolls  and  '•^^JfjJ 
partly  from  other  sources,  such  part  thereof  as  the  Board  of  Tn* 
shall  under  the  circumstances  of  the  case  think  just  shall  be  paid  ait 
of  the  said  Mercantile  Marine  Fund ;  and  the  Trinity  Hoioe,  A« 
commissioners  of  northern  lighthouses,  and  the  port  of  Dublin  ecr 
poration  respectively  shall  submit  to  the  Board  of  Trade  statemaiw 
of  all  such  debts  and  liabilities,  and  of  all  such  expenses  orptitso^ 
expenses  in  respect  of  charitable  or  other  pensions,  superanno«tMB& 
or  other  allowances,  as  are  to  be  paid  out  of  the  said  Merctn&k 
Marine  Fund,  and  also  estimates  of  the  sums  which  may  be  from  tiot 
to  time  required  to  provide  for  the  same :  and  no  payment  in  le^p^ 
of  any  sucn  debt,  liability,  or  expense  shall  be  made  out  of  the  80a 
Mercantile  Marine  Fund  unless  provided  for  by  such  estimates,  iv 
approved  by  the  Board  of  Trade. 

XI I I.  The  Trinity  House,  the  commissioners  of  northern  ligb4<w>* 
and  the  port  of  Dublin  corporation  may  from  time  to  time,  with  w 
sanction  of  the  Board  of  Trade,  conimute  any  charitable  or  other  pen- 
sions or  other  allowances  payable  out  of  the  said  Mercantile  Mtfi^e 
Fund,  or  grant  superannuations  or  compensations  to  perscps^^ 
salaries  may  be  charged  on  the  said  fimd,  and  who  may  bedischii^^ 
or  may  retire,  so  nevertheless  that  no  superannuation  aUowanee  or 
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a  to  any  peraon  so  diueliar^cil  or  retiring  shall  exoe«d  tbe 
prop  )rtion  of  liia  salary  which  might  be  grBntefl  under  Blihilar  droum-  ' 

siaDces  to  a  persoo  in  the  public  civil  service  under  tbe  act  of  die 
foiutli  and  fifth  jearB  of  King  WilliBm  the  Fourth,  chftpter  twenty. 
four,  or  under  any  other  act  for  regulating  such  Bugwriuinuation 
allowances  or  compensations  for  the  tiiue  being  in  force  ;  aud  such 
com  mutations,  superannuations,  and  compensationa  shall  from  time 
to  time  be  includM  in  the  estimates  to,  be  aubmitled  as  aforesaid,  and 
paid  out  of  the  said  liind. 

XXIV.  No  dues,  tolls,  rates,  or  charges,  of  what  nature  Boever.  ^™ '"'^ " 
leried  or  leviable,  or  hereafter  to  be  levied  or  leviable,  on  anj  ships,  ^,iS*,^^^J^ 
or  on  any  goods  carried  in  any  ships.  In  any  port  of  Great  Bnt&in  or  'iihuni  rmuipt 
Ireland  for  any  purpose  whatever, shall  be  sold,  mortgaged,  or  charned  ^Jj  Bcaiict 
in  any  manner  or  for  any  purpose  without  the  consent  of  the  Board  of 
Trade  first  obtaiaed,  such  consent  to  be  signified  hy  writing  under  the 
hand  of  one  of  the  secretaries  or  assistant  secretaries  to  such  board  ; 
and   any  sale,  mortga^o,  or  chai^  of  any  such  dues,  tolls,  rates,  or 
charges,  made  alter  tbe  passing  of  this  act,  without  such  conseiit, 
shall  be  absolutely  void,  escept  in  the  following  eases;  (that  Is  to 
Bay,)  in  the  case  of  any  sale,  mortgage,  or  chai^  of  any  dues,  tolls, 
rates,  or  charges  levied  for  the  use  of  any  dock  or  other  undertaking 
intended  solely  for  the  benefit  of  shipping,  where  the  monies  raised  by 
the  sale,  mortgage,  or  charge  are  to  be  applied  exclusively  for  the 
purposes  of  the  undertaking  for  the  use  of  which  such  dues,  rates, 
tolls,  or  charges  are  levied,  or  leviable,   in   the  case  of  any  mortgage 
or  charge  made  under  the  authority  of  any  act  of  parliament  for  the 

SUrpose  of  raising  money  to  pay  the  costs  of  any  work  constructed  or 
uly  contracted  for  before  the  pessiug  of  this  act ;  and  in  tbe  case  of 
any  mortgage  or  charge  made  or  coutinued  under  any  powers  of 
reborrowing  or  continuing  money  on  mortgage  or  bond  given  by  any 
act  of  parliament  for  the  purposes  of  any  work  so  coostructed  or 
contracted  for  as  aforesaid. 

XXVm.  All  monies  which  under  tin  Propertj  1»- 

Act,  18(H,  now  are  or  may  hereafter  he  St'5eL'J?ii 

the  purposes  of  the  general  fund  there:  Fond  lo  be  pud 

into  the  receipt  of  her  Majesty's  exohi  inio Eiehcqoer. 

commissioners  of  her  Majesf^'s  treasury 
not  being  monej'  so  forming  part  of  or 
poses  of  the  said  fund  as  aforesaid,  st 
thereof  shall  be  paid  into  the  receipt  t 
like  manner;  and  all  monies  so  paid  in 
exchequer  shall  be  carried  to  and  made 
of  the  United  Kingdom, 

XXIX.  The  several  payments  and  EipmiMof 

Seamen's  Fund  Winding  up  Act,  le.M,  i  "S^Xnd^ 

general  fund  therein  mentioned,  and  pe  be  pnn-idni  f^' 

of  the  United  Kingdom  of  Great  Britaii  '>)  "u"«i  ">•■ 

re^trds  the  payment  to  the  Seamen's 
mentioned,  be  provided  for  by  annual  vi 


FORMS  AND  PRECEDENTS. 


:i 


No.  1. 

Tkig  and  the  two  nesH  forms  heme,  tvUh  idh&r$\^hem*mu»d  by  the  OommUbkmm 
of  Customs,  under  tha  authority  given  to  them,  by  Section  m  of  17  d  IH  Fwt 

,  c.  104,  to  make  alterations,  icWithe  consent  of  the  Board  of  Trade,  in  thsfonm 
prescribed  by  Part  the  2nd  ofihat  Act. 


Bm*of  Sale,     {Sailing  Ship.) 


Official  No.  of  Ship 


Name  of  Ship 


n 


Put  Nnmbtr* 


Fort  of  EegUtiy. 


British  or 
fbreign  Boilt 


Where  Biiili 


*■     ^1— ^i 


BuUd 
Galleries  . 
Head 
Framework 


M^B^ta^X-^h* 


.irf^ 


Katn\>er  of  decks   . 
Number  of  masts    . 
Rigged    . 
Stem 


-- ' 


Measurements. 

Length  from  the  forepart  of  stem  imder  the  bow3t>rit  to  the 

aftside  of  the  head  of  the  stem  post 

Main  breadth  to  outside  of  plank 

Depth  in  hold  from  tonnage  deck  to  oeiling  at  midships         ^ 


Feet. 


J 


Tonnage. 

Tonna^  under  tonii  age  deck  .,       \  -    •       /  •  »  • 

Glosed-m  spaces  above  th^  tonnage  de6k,.  if  any;  viz., 
Space  or  spaces  between  decks  . 

Roundhouse       .        ^     .  .        .        .        . 
Other  inclosed  spaces,  if  anj^  naming  them 

Total  of  Register  Tonnage 


Vt^dttom. 


(«) 


',  m  consideration  of  th^  sum  of  — *-«,  paid  t^  (b) 


receipt  whereof  is  hereby  acknowledged,  transfer 


ddi 


shares  in  the  ^p  abofv- 
particularly  described,  and  in  her  boats,  guns,  ammunition,  small  arms,  and  ap- 
purtenances, to  the  said .    Further  (c)  ,  the  said ,  for  (d)  

heirs,  covenant  with  the  said ,  and  (e) assigns,  that  (/) have  power 

to  transfer  in  manner  aforesaid  the  premises  hereinbefore  expressed  to  be  tnms- 
ferred,  and  that  the  same  are  free  from  incumbrances  (g)  •— ». 

In  witness  whereof ha —  hereunto  subscribed name—  and  affixed 

seal — ,  this day  of ,  one  thousand  eight  hundred  and 

Executed  by  the  above-named ,  in  the  presence  of . 


(«)  ••  I "  or  "  we,"       (*)  "  Me  »  or  "  ue.* 


(i)  *<M7ielfaiiduT*'Qr*oandv«i 


(0  "I"  or  "we." 
our."       («)  •'Hie,"  " hwr,"  or  "  their."       (/)  « I "  or  '•  we."       (a)  If  Qun  be  cby  ■« 
outstanding  certillcete  of  mortgage,  add  "  eare  ai  appears  hj  the  refjatxj  of  the  said  uup." 


Forrm.  and  Pr^udenU. 


oclxjti^ 


No.  2. 


Mortgage  {Sailing  Ship),  to  $6cure  Principal  Sum  and  Intereit. 


Official  No,  of  Ship 


Name  of  Ship 


Port  Kamber. 


Port  of  Ke^tAxj. 


BritUi  or 
Foreign  Built. 


Where  Boat 


When  Built. 


Build 
Galleries 
Head  . 
Framework 


Number  of  deoks 
Number  of  masts 
Rigged 
Stem  . 


Me€uuremenU. 

Length  from  the  forepart  of  stem  under  the  bowsprit  to  the 

ahside  of  the  head  of  the  stempost 

Main  breadth  to  outside  of  plank 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Feet. 


Tenthe. 


Tonnage. 

Tonnage  under  tonnage  deck  .... 

Closed-in  spaces  above  the  tonnage  deck,  if  any;  viz., 

Space  or  spaces  between  decks  .        .        . 

Poop 

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them 

Total  of  Register  Tonnage 


Ko.ofToni. 


(«) 


the  undersigned 


by do  hereby  for  (c) 

firsfly:  That  (a)  or  (d)  

to  the  said the  said  simi  of  — 

of per  cent,  per  annum,  on  the 


in  consideration  of this  day  lent  to  (b) 

and  (d) heirs,  covenant  with  the  said 


heirs,  executors,  or  administrators  will  pay 
together  with  interest  thereon,  at  the  rate 

—  day  of next;  and  secondly,  that  if 

the  said  principal  siun  is  not  paid  on  the  said  day  (a) or  (d) heirs,  exe- 


cutors, or  admmistrators,  will,  during  such  time  as  the  same  or  any  part  thereof 

remain  unpaid,  pay  to  the  said interest  on  the  whole  or  such  part  thereof  as 

may  for  the  time  being  remain  impaid,  at  the  rate  of per  cent,  per  annum,  by 

equal  half-yearly  payments,  on  the day  of and day  of in  every 


of  the  said  principal  sum  and  interest,  (a)  • 

the  owners—,  in  tne  ship  above  particularly  described,  and 


the  repayment  in  manner  aforesaid 
hereby  mortgage  to  the  said 


year;  and  for  better  securing  to  the  said 
of  the  saidprincipr 
shares,  of  which  (^ 

in  her  boats,  guns,  ammunition,  small  arms,  and  appurtenances,    (a) declare 

that  this  mor^^e  is  made  on  condition  that  the  power  of  sale  which  by  the  Mer- 
chant Shipping  Act,  1854,  is  vested  in  the  said shall  not  be  exercised  until 

the  said  (g) day  of .    Lastly,  (a)  —  for  (o) and  (d)  heirs,  covenant 


eolxxx  '        Appendix* 

with  the  said and assigns  that  (a)  ha—  power  to  mortgige  n 

manner  aforesaid  the  above-mentioned  shares,  and  that  the  same  are  free  fron 
incumbrances  (/). 

In  witness  whereof  (a) ha- hereto  subscribed  (d) name- said  affixed  (^) 

seal-,  this day  of one  thousand  eight  hundred  and 

Executed  by  the  above-named in  the  presence  of . 


(«)  "I'» or  "wc"  (»)  "Me" «-»•.»  (c)  •'Mytelf" or  - owsehre*."  (i)  "My" «'iw' 

(e)  "I  am  "or  "we  are.**       if)  If  uiTpn(«incmnbniice,add"MveaiappeuB  by  tbe  rtprtij  o(tk«i 
*^P'"       (f)  InMrt  the  day  fixed  for  ue  payment  ^  principal  ai  above. 


N^.'-^In  ea$e  of  Tramrfer  U  may  h$  made  hy  ludort&ment,  i»  the JbUowiaff firm:-' 

Tbansfbb  of  Mobtoaoe. 

(a) the  within-mentioned in  consideration  of this  day  paid  to  (ll 

—  by  —  hereby  transfer  to  (e)  — —  the  benefit  of  the  within-wiitten  awuniy. 

In  witness  whereof  (d) har-  heieunto  subscribed  (e) name-  and  affixed 

(e) seal-,  this day  of one  thousand  eight  hundred  and . 

Executed  by  the  above-named  — -,  in  the  presence  of . 

(«)"!•  or  "we."        (*)  "Me"or"n».»»  *    (#^  "  Him "  or  "  them."        (W)  "I  "or  "we."     W'Hy" 
or  "our." 


-^.-B.— J»  caee  a  Mortgage  U  p€dd  (^,  the  folUwing  Memaramdmm  of  Ue  3i 

he  ueed:-^ 

Received  the  sum  of in  discharge  of  the  within-written  security.   Dttoi«< 

this day  of 18 — . 


Wituoss of 


Forms  <md  Precedents. 
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No.  8. 


Mortgage  {Sailing  Skip)  to  secure  Account  Current^  l[c. 


Ctfficial  No.  of  Ship 


Name  of  Ship 


PortNomber. 


PartoTBAgutzy. 


Britiihar 
EordgaBviU. 


When  Bvih. 


When  BviH. 


Build. 
Ghdleries 
Head 
Framework 


Number  of  decks 
Number  of  maBts 
Rigged 
Stern  . 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit  to  the 

aftside  of  the  head  of  the  stempost 

Main  breadth  to  outside  of  plank 

Depth  in  hold  frt>m  tonnage  deck  to  celling  at  midships 


Feet. 


Tenthi. 


II  ill  ■  ■  ■> 


Tonnage. 

Tonnage  under  tonnage  deck 

Closed-in  spaces  aboye  the  tonnage  deck,  if  any ;  yiz., 

Space  or  spaces  between  decks  .... 

Poop 

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them 

Total  Register  Tonnage 


VcolToas. 


Whereas  (a) 
premises  for  (c) 


NOW  (b) 
and  (d) 


•  the  undersigned in  consideration  of  the 

heirs,  covenant  with  the  said and  (e) 


assigns,  to  pay  to  him  or  them  the  sums  for  the  time  being  due  on  this  security, 
whether  by  way  of  principal  or  interest,  at  the  times  and  manner  aforesaid.    And 

for  Uie  purpose  of  better  securing  to  the  said the  payment  of  such  sums  as 

last   aforesaid  (ft),  do  hereby  mortgage  to  the  said , shares,  of 

which  ffj tne  owner — ,  in  the  ship  above  particularly  described,  and  in  her 

boats,  guns,  ammunition,  small  arms,  and  appurtenances. 


Lastly,  (b) ,  for  (c) 

and  (e) assigns  that  (b) 


and  (d)  heirs,  covenant  with  the  said  

—  ha-  power  to  mortgage  in  manner  aforesaid 
the  above-mentioned  shares,  and  that  the  same  are  free  6rom  incum- 
brances (g) . 


(a)  Here  itote  by  way  of  recital  Uiat  there  ia  an  account  current  betveen  the  mortgagor  (describing  him) 
and  the  mortgagee  (deacribing  him)  -,  and  deacribe  the  nature  of  the  tranaaction,  so  aa  to  show  how  the  amount 
of  principal  ana  interest  due  at  any  given  time  is  to  be  ascertained,  and  the  manner  and  time  of  payment. 
(*)  "  I  "  or  "  we.'*  (c)  "  Myself  '^  or  "  ouraelrcs."  (J)  "  My  *»  or  "  our."  («)    "  His  "  or  "  their." 

(^)  If  any  prior  incumbrance,  add  "  sate  as  appears  by  the  registry  of  the  said 


{/)"1 
ship." 


am  "  or  •'  we  are." 


rttlyixii 


ApjktUtat. 


In  witness  whereof  (b)  ha-  hereto    subscribed  (d)  name-  sod 

affixed  (J) seal-  this day  of one  thousand  eight  hundred  and  — . 

Executed  by  the  above-named ui  the  presence  of . 


N,£.^In  case  of  TnvMfsr  U  may  he  made  hy  Indonemeni,  in  ihefMoiemgftmx— 

Transfer  of  Mortgage.  * 


{a) 
to  (6) 


the  \Hthin-mentioned  — 
by  -^— ,  hereby  transfer  to  (o) 


in  consideration  of  ,  this  day  paid 


securifrr.     In  witness  whereof  (rf) 

and  amxed  (c)  — ^ —  seal-  this     !      day  of 

and . 


the  benefit  of  the  within-wntten 

har-  hereunto  subscribed  (e) nanw- 

one  thousand  eight  hundred 


Executed  by  the  above-named  -i —  in  the  presence  of 


ar 


(«)  "I^or^.we."  .    (4)  9Me"or**nf.*'       (id,"Hiia»»ar  "them.*'       (4)  "I*  or  «w«."      iA'W 


'our. 


^.JJ.— J»  caae  a  Mortgage  u  paid  off,  the  foUowing  Memoramdmm  of  Us  dMary  "sf 
he  uied: — 


Received  thf  sum  of- 
f.t ^  this f  day  of 


Witness 


of- 


in  discharge  of  the  within- written  security.   Dated 
-  185—. 


t 
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No.  4w 

,  Agreement  for  the  Sale  of  a  Ship/^  '     ' 

Agreement  made  this  day  of  1842, 

between  A.  B.  of  Sunderland,  in  the  connty  palatine  pf  Durham, 
shipowner,  of  the  one  part,  and  G.  D.  oi  Goweir  ^(reet*  i^  the  county 
of  Middlesex,  Esf}^,  of  the  other  part 

The  said  A.  B.  agrees  to  sell,  and  the  said  0.  D.  agrees  to  buy,  the  good 
ship  or  vessel  called  the  Collingwood,  built  at  Sunderland,  of  the  measurement 
of  tons,  or  thereabouts,  old  measurement,  and  tons, 

or  therealjouts,  new/measttrement,,  now  lying  in  the  river  Thames,  and  all  and 
singular*  her-mastd,  baOs,  baif^ds;  an6hjd(rt,  crfbles,  ropes,  cords,  ffutis,  gunpowder, 
animurlition,  small  arms,  tacKle,  appa^^  boto^oars,  casls,  kentledge,  uid  other 
ballast,  furniture,  stores,  and  appurtenances  whatsoever^  to  the  said  ship  or  vessel 
belonging,  or  in  anywise  appertaining  to  the  said  ship  or  vessel,  appurtenances, 
TOods,  chattels,  and  premises,  and  the  said  stores  and  other  thmgs  in  the 
mventory  herein-after  mentioned,  subject,  however,  to  the  terms  herein-afber 
mentioned,  for  the  said  sum  of  ,  to  be  paid  as  herein-after 

mentioiied ;  which  said  ship  or  vessel  hath  been  duly  re^tered,  purscumt  to  the 
statute  in  such  case  made  and  provided,  and  a  copy  ot  the  certificate  of  such 
registry  is  as'fbllows : 

r 

[Here  in$ert  a  copy  of  the  Certifieate  of  Registry.    See  ante,  p,  dx.] 

On  payment  of  the  whole  of  the  purchase  money,  within  one  month  from  th^ 
date  hereof,  a  legal  bill  or  bills  oi  sale  or  other  mstrument  in  writing  shall  be 
executed  forthwith  to  the  purchaser,  to  be  prepared  at  his  own  expense :  and  ihe 
said  ship  or  vessel,  appurtenances,  goods,  chattels,  and  premises  shall  be  forthwith 
delivered  according  to  the  said  inventory  herein-after  mentioned ;  but  the  said 
inventory  shall  be  made  good  as  to  quantity  only.  And  the  said  ship  or  vessel, 
appurtenances,  goods,  chattels,  and  premises,  shall  be  delivered  to,  and  taken  by 
the  said  purchaser  with  all  faults,  in  the  state,  and  condition  in  which  tliey  now 
lie,  without  anV  allowance  or  abatement  whatsoever^  within  one  month  from  the 
date  hereof.  B^t  in  case  anv  default  shall  be  made  by  the  purchaser  or  purchasers 
in  the  payment  aforesaid,  the  money  so  paid  in  part  shall  be  forfeited  to  the  sole 
use  and  benefit  of  the  said  A.  B.,  and  he  shall  be  at  full  liberty  to  put  up  and 
resell  the  said  ship  or  vessel,  appurtenances;  goods,  chattels,  and  premises,  or  the 
greatest  part  thereof  again,  either  by  public  or  private  sale,  and  the  de^ciency 
and  damages,  if  anv,  by  such  resale  and  otherwise,  shall  be  made  good  by  tlia 
said  defaulting  purchaser,  who  shall  also  be  responsible  for  risks  of  every  descrip- 
tion. The  said  ship  is  declared  to  be  at  the  nsk  of  the  purchaser,  immediately 
after  he  is  put  in  possession  of  her.  As  witness  the  haxids  of  the  parties,  the  day 
and  year  above  written. 

Invektobt. 

[Here  should  be  instried  eui  imufUory,  the  same  as  is  usuaUy  printed  and  delthered 

on  sales  by  auction.] 


'  *  Thisuid  tht  five  foUpwing  IbrnM  ar«  Ukw  frum  Mr.  Wilkinoa't  book  on  **  fihippfatg,**  iA  wUch  will  be 
found  Mv«ral  other  forms  and  precedents  of  practical  utili^. 


'  Appgndix. 


Jgreement  to  luild  a  Ship,  and  for  Payment  of  Price  by  Itulahiettt, 
regulated  by  ike  Progrew  of  tke  Work.     See  ante,  p.  3. 

ARTICLES  of  affreHment,  mode  the                  dfty  of  ,W  • 

between  A.  B.  of                             in  the  count}'  of  iMp- 

builder,  of  the  one  pul.  nnd  O.  It.  ot  in  the  toaatj  tl 
of  the  other  parL 

Wberetts 
ship,  ftnd  f( 
of  hie  intent 
and  complet 
from  tlie  Bai 
tender  the  e 
more  particu 

A.  B..  in  001 
Bud  CD., 
doth  hereby, 
aud  agree  to 
manner  foUi 
adminiatrato 
materials  wl 
sponding  in 
hereunto  an 
the  plan  of 
a  Z^  and  b 
in  Bueh  spe 


Uie 

during  the 
covenanted  t 
shall  from  tii 
be  allowed  tc 
intend,  direc 
progress  of  t 
the  ])remise( 
covenaDt,  in 
trator^  and  i 
the  price  of 
and  after '  th 
Great  Britoii 


G.  Z).  Bhallfc 
been  retipecl 
the  whole  Mi 


Form$  and  Precedents.  cclxxxr 

fifth  part  of  the  whole  amount  thereof  when  the  vessel  shall  he  in  frame  and  the 
keelson  holted ;  one  other  fifth  paxt  of  the  whole  amount  thereof  when  the  waJes 
of  the  said  eliip  shaU  he  worked  and  the  bottom  planked ;  one  other  fifth  part 
thereof  when  and  immediately  after  all  the  beams  shall  be  in  and  fastened  and 
the  decks  laid ;  and  the  remaining  fifth  part  thereof  upon  the  delivery  by  the  said 
A.  B.,\d^  executors  or  administrators,  of  the  usual  builder's  certificate,  stating  the 
said  C.  D.  to  be  the  purchaser  of  the  said  ship,  and  delivery  of  the  said  ship  into 
the  possession  of  the  said  C.  Z>.,  or  his  authorized  agent,  duly  appointed  to  receive 
the  same ;  and  also,  that  if  at  any  time  during  the  period  of  the  building  and 
completing  of  the  said  ship  herein-before  covenanted  to  be  built,  or  previously  to 
or  arter  such  ship  being  ready  for  sea  as  aforesaid,  any  alteration  or  alterations 
whatever  in  the  building,  constructing  or  fitting  of  such  ship,  or  any  part  thereof, 
or  such  part  of  the  apparatus  and  appurtenances  as  is  herein-before  covenanted  to 
be  fitted,  shall  be  directed  to  be  made  by  the  said  C.  D.,  or  the  person  or  pei-sons  to 
be  by  him  lawfully  appointed  as  surveyor  in  that  behalf  as  aforesaid,  such  altera- 
tion or  alterations  shaA  not  be  made  by  the  said  A.  B.  unless  on  the  authority  of  a 
letter,  signed  by  the  said  C.  D.,  stating  that  he  directs  such  alteration  to  be  made, 
and  specifying  the  precise  amount  which  the  said  C,  />.  will  allow  for  the  same,  and 
no  more;  and  in  the  event  of  the  said  A.  B.  not  being  willing  to  make  such  altera- 
tion for  such  sum  he  shall  be  at  liberty  to  decline  doing  so ;  provided  he  shall 
signify  that  he  does  so  decline  for  that  reason  within  one  week  from  his  receiving 
such  letter,  otherwise  it  is  hereby  agreed  by  the  parties  aforesaid  that  such  altera- 
tions shall  be  made  accordingly  for  the  sum  so  specified.  And  in  case  any  such 
alteration  or  alterations  shall  be  so  as  aforesaid  directed  to  be  made,  no  additional 
time,  unless  expressly  stated  and  allowed  in  the  letter  signed  as  aforesaid,  shall  be 
allowed  for  the  launching,  completinjf,  and  docking  the  said  ship  herein-before  cove- 
nanted to  be  built,  imless  any  delay  m  the  works  in  progress  shall  have  unavoidably 
arisen  during  the  considemtion  of  such  projected  alteration  or  alterations,  in 
which  case  an  additional  time  or  leave  in  writing  shall  be  allowed,  equivalent  to 
the  loss  of  time  consequent  on  such  delay :  provided  always,  and  it  is  hereby 
further  agreed,  that  any  omissions  respecting  the  building  of  such  ship,  whicn 
nmy  occur  in  the  specification  and  drawmgs  before  referred  to,  shall  nevertheless 
be  considei-ed  in  no  way  authorizing  the  omission  of  any  matters  in  the  per- 
foniiance  of  this  contract,  which  may  be  directed  to  be  done  in  pursuance  thereof 
by  the  surveyor  of  the  said  C.  2).,  or  other  such  person  or  persons 

as  aforesaid ;  but  on  the  contrary  the  said  ship  shall  be  completed  without  any 
extra  charge  to  the  said  C.  D.  beyond  the  rate  herein-before  agreed  to  be  paid  for 
the  said  ship,  either  for  shipwrights,  caulkers,  smiths,  sawyers,  joiners,  copper- 
smiths, carvers,  plumbers,  painters,  glaziers,  or  any  other  work  whatever.  And  it 
is  further  agreed,  that  such  damage  as  shall  happen  to  the  hull  of  the  said  ship 
from  fire  or  otherwise,  previously  to  her  leaving  the  dry  dock,  as  mentioned  in  the 
said  specification,  being  delivered  over  to  the  said  C,  Z>.,  or  his  authorized  agent 
as  aforesaid,  shall  be  forthwith  made  good  bv  and  at  the  sole  expense  of  the  said 
A.B.,  his  executors  or  administrators :  provided  always,  and  it  is  hereby  expressly 
declared  and  agreed,  and  the  said  A,  B.y  for  himself,  his  heirs,  executors,  and 
administrators,  doth  hereby  covenant  and  a^ee  with  the  said  O.  D.,  that  in  case 
the  said  A.  B.  shall  fail  or  be  imable  to  complete  the  said  ship  or  vessel  in  accord- 
ance with  the  covenant  herein  in  that  behalf  contained,  then  and  from  thenceforth 
it  shall  be  lawful  for  the  said  C.  D.  to  enter  upon  and  take  possession  of  the  said 
ship  or  vessel,  which  from  and  after  the  payment  of  the  first  instalment  shall  be 
ana  be  deemed  and  continue  to  be,  as  soon  as  the  said  ship  or  vessel  shall  be  com- 
menced, in  every  respect  and  for  every  purpose  the  propertv  of  the  said  O.  D., 
and  to  cause  the  works  herein  agreed  to  be  done  to  be  completed  by  anv  person 
or  persons  whom  he  shall  see  fit  to  employ  therein,  using  therein  such  of  the 
materials  of  the  said  A.  B.  bs  shall  be  fit  and  applicable  to  the  purpose,  and  it 
shall  be  lawful  for  the  said  C7.  D.  to  pay  to  such  person  or  persons  such  reasonable 
sum  or  sums  as  he  shall  see  fit  to  agree  upon  in  that  behalf,  and  that  the  said 
A.  B.  shall  forthwith  on  demand  pay  to  the  said  C,  D.  all  such  sum  and  sums  as 
he  the  said  C.  D.  shall  so  pay  or  aavance ;  the  said  C.  D,  in  that  case  nevertheless 
paying  py  allowing  to  the  said  A.  B>,  on  the  final  completion  of  the  vessel,  the 
amount  of  the  contract  price  hereby  agreed  upon.  In  witness,  &c. 
Schedule,  Drawing,  and  Pi.an  above  referred  to,  must  be  added. 


Appimdits. 


Grand  Bill  qfSaU  of  a  8km  Zy  Deed,  before  Begiiiry  vnior  tie  Hti.  8  eti 
9  r%el.  c.  89. 

Knov  all  uek  fay  tfaase  preaenta,  that  A.  B.,  of  Btrchin  Lane,  in  the  dn  of 

^ondoD,  merchant,  for  and  in  coiisideratdou  of  pounds  of  lawful  moiieTi)f 

the  United  Kingdom  of  Great  Britain  and  Ireland,  to  him  fav  C.  D.  of  WJi^ot 

Place,  Lambeth,  in  the  count;  of  Surre;,  Esquire,  in  Iiond  well  and  trulj  paid,  il 

or  before  the  seaUng  and  ddivery  of  these  presents,  (the  receiut  whereof  the  Mid 

A.  B.  doth  hereby  acknowledge,  and  of  and  from  the  same  and  every  port  tljereuj 

,doth  hereby  acquit  and  release  the  said  C.  D.,)  liutU  granted,  bargained.  9)11 

assigned,  transferred,  and  set  over,  and  by  these  presents  doth  hereby  fully,  frt«l^, 

and  absolutely  grant,  bargain,  nell,  assign,  tranter,  and  set  over  tuito  the  nut 

C.  D.  a  certain  iiip  or  vessel  called  tlie  Wellington,  of  the  port  of  Loudon,  of  th* 

tonnage  of  tons  old  measurement,  and  of  tons  new  measure  meat.  M)d 

of  sixty-four  shares  thereof^  being  the  whole  and  entirety  of  the  shares  of  wd 

belonging  to  the  said  slJp  or  vessel;  and  bU  and  singular  the  masts,  sail&  sail* 

jards,  anchors,  cables,  rojies,  cords,  guns,  gunpowder,  aniniuuition,  small  ttm\ 

tackle,  apparel,  boats,  oars,  stores,   kentledge  or  iron  ballast,  or  other  ballad 

furniture,  and  appurtenances  whatsoever  to  the  said  shi|i  or  vessel  belonging. :« 

in  anywise  appertaining:  To  have  and  to  hold  the  said  ship,  stores,  goods,  ud 

es  so  granted,  bargained,  sold,  assigned,  transferred,  and  set  otn 

.  p.,  his  executors,  administjators,  and  assigns,  t4D  his  snd  Ihts 

neiit,  and  as  his  and  their  own  proper  ship,  goods,   and  chati^^ 

!  absolutely  and  for  ever.    And  the  aeXi  A.  B.  doth  herebvfot 

J.  atecut^rs,  and  HdmiuiBtrators,  covenant,  promise,  and  agree  W 

vd  G.  D.,   his  executors,  administrators,  and  assigns,  in  ujaoua 

!S  to  say.  t|iaC  at  the  time  of  the  sealing  and  delivery  hereof  ibe 

pod  right,  hiU  power,  and  lawful  and  absolute  authontv.  to  gnu; 

ign,  transfer,  un^  se^  ov^r  the  said  ship  and  all  other  the  ptemisM 

so  bargained,   sold,  assigned,  transferred,  and  set  over  unto  the  said  C.  Z>-,  lis 

executors,  adminlstratorB,  and  assigns,  as  aforesaid.     And  that  the  same  and  evei^ 

part  thereof  now  are.  and  bo  from  hencefoTth  ever  shall  be,  remain  and  contiqiw 

unto  the  said   O.  />,,  his  eieculors,  administrators,  and  assigns,  free  and  clear,  titi 

freely  and  clearly  acquitted,  exonerated,  apd  discharged  of  and  from  all  fonos 

aud  other  bargains,  sales,  gifts,  grants,  mortgages,  titles  debts,  charges,  and  ianun' 

brances  whatsoever.     And  f<vther  that  (he  said  A.  S.,  his  executors,  admiui>(n- 

tore,  and  assigns,  shall  and  will  liom  time  to  time  and  all  times  hereafter,  a(  tb« 

costs  and  charges  of  the  said  A.  B.,  his,  eieculocB.  administrators,   and  wsigof. 

make,  do.  and  e.iecute,  and  cause  and  procure  to  be  made,  done,  and  e:<ecuied,  lU 

and  every  such  further  and  other  lawful  and  reasonable  aet  and  acts,  deed  and 

deeds,  conveyances  and  assurances  in  tlie  law  whatsoever,  for  the  further,  belter, 

and  more  efiectually  oonreying,   assigning,  and   assuring  the  said  ship,  storw, 

goods,  and  premises,  and  every  part  thereof,  unto  the  said  C.  D..  his  eiecoton. 

administrators,  and  assigns,  as  by  him,  tbem,  any  or  ei  Jier  of  them,  or  by  bit, 

their,  any  or  either  of  their  counsel  learned  in  the  law  shall  be  reasonably  devised, 

advised,  or  required. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  the  day  of 

in  the  year  of  our  Lord  1843. 
Signed,  sealed,  and  delivered  1  , 

in  the  pressnce  of  j  ''"  *' 

Beoeived  of  the  above  [or  "  within"]  named') 
C.  D.  the  sum  of  i  ,  being  the  con-  ( 

sideralion  above  [or  "  within"]  mentioned.  J 


Forrm  and  I^reeedents.  ^hjatm 

No.  7. 

Grand  or  other  Bill  ofSaleqfa  Skip  and  her  Matti^ £igging^  Boats,  Storet, 
and  Ballast,  after  Begistry  under  the  etat.  8^9  Viet.  e.  89,  and  12  St  1% 
Viet.  e.  29. 

^Knoit  alii  msm  b^.  these  presents,  that  A.B.oi  the  city  of  London,  shipbuilder, 
iBi  subject  of  her  Majesty,  for  and  in  consideration  of  the  sum  of  £  of  lawful 
mone^  of  the  United  kingdom  of  Great  Britain  and  Ireland,  to  him  by  C.  D.  of 
the  city  of  Bristo},  Esquire,  in  hand  well  and  truly  paid  at  or  before  the  sealing 
and  delivery  of  these  presents  Tthe  receipt  whereof  the  said  A.  B.  doth  hereby 
acknowledge,  and  isli  and  from  ttie  same  and  every  part  thereof  doth  hereby  acquit 
and  release  fhe  said  C.  D.),  hath  granted,  bargained,  sold,  assigned,  tr&nsferred, 
and  set  over,  and  by  these  presents  doth  hereby  fully,  freely,  and  absolutely  grant* 
bargain,  sell,  assi^,  transflar,  and  set  over  unto  the  said  O.  D.  a  eertain  ship  or 
vessel  caUed  the  Hope,  of  the  port  of  London,  of  the  tonnage  of  tons  old 

measurement,  and  <n  tons  new.  measurement,  and    of  sixty^foiur  shares 

thereof^  1>eing  the  whole  and  entirety  of  the  shares  of  and  belonging  to  the  said 
ship-  or  vessel,  and  all  and  singular  the  masts,  sails,  sail-yards,  anchors,  cables, 
ropes,  cords,  guns,  gunpOwder,  ammunition,  small  arms,  tackle,  apparel,  boats, 
Oars,  stores,  kentledge  or  iron  ballast,  or  other  ballast,  furniture,  and  appurtenances 
whatsoever  to  the  said  ship  or  vessel  belonging,  or  in  any  wise  M)pertaining ; 
which  said  ship  or  vessel  has  been  duly  registered  pursuant  to  act  of  parliament, 
and  a  copy  of  the  certificate  of  such  registry  is  as  follows : 

[Here  ifuert  a  copy  of  the  Certificate  of  Regiitry,  as  at  p.  clx.] 

To  have  and  to  hold  the  said  ship,  stores,  goods,  and  other  the  premises  89 
granted,  bargained,  sold,  assigned,  transferred!  ^^  Bet  over  imto  the  said  0.  J)^ 
his  executors,  administrators,  and  assigns,  to  his  and  their  own  use  and  benelit, 
and  as  liis  and  their  own  proper  ship,  goods,  chattels,  and  premises,  from  thenoe- 
ifbrth  absolutely  and  for  ever.  And  the  said  A.  B.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  promise,  and  agree  to  and  with  the 
said  0.  Z>.,  his  executors,  administrators,  and  assigns,  in  manner  following;  that  is 
to  say,  that  the  said  A.  B.  hath  good  light,  full  power,  and  lawful  and  absolute 
authority  to  grant,  bargain,  sell,  assign,  transfer,  and  set  over  the  said  ship,  stores, 
goods,  and  all  other  the  premises  hereby  bargaihed,  sold,  assigned,  transferred,  and 
set  over,  or  expressed  and  intended  so  to  be,  unto  the  said  C.  />.,  his  executors, 
administrators,  and  assigns,  as  afbresfud;  and  that  the  same  and.  every  part 
thereof  now  is  and  are,  and  so  from  henceforth  for  ever  shall  be,  rem  sun  and  con- 
tinue unto  the  said  0.  Z>.,  his  executors,  administrators,  and  assigns,  free  and 
clear,  and  freely  and  clearly  acquitted,  exonerated,  and  discharged  of  and  ^m  all 
former  bcu*gains,  sales,  gifts,  grants,  mortgages,  titles,  debts,  charges,  and  incum- 
brances whatsoever.  And  further,  that  the  said  A,  J? ,  his  executors,  administra- 
tors, uid  assigns,  shall  and  will  from  time  to  time  and  at  all  times  hereafter,  at 
tlie  costs  and  charges  of  the  said  A,  B.,  his  executors,  administrators,  and  assigns, 
make,  do,  and  execute  and  cause  and  procure  to  be  made,  done,  and  executed,  all 
and  every  such  further  and  other  lawful  and  reasonable  act  and  acts,  deed  and 
deeds,  conveyances  and  assurances  in  the  law  whatsoever,  for  the  further,  better 
and  more  effectually  conveying ,  assigning,  and  assuring  the  said  ship,  stores, 
goods,  and  other  premises  and  every. part  thereof  unto  the  said  O.  />.,  his 
executors,  administrators,  and  assigns,  as  by  him,  them,  any  or  either  of  them,  or 
by  his,  their,  any  or  either  of  their  counsel  learned  in  the  law  shall  be  reasonably 
devised,  advised,  or  required.  In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  the  day  of  in  the  year  of  our  Lord  18 

Signed,  sealed,  and  delivered  "I  Cl  s  ) 

in  the  presence  of  j  .  *    *, 

Received  of  the  above  [or  "  withia"]  named  '\  > 

C.  D.  the  sum  of  £        ,  being  the  con-  > 

sideration above  [or  **  within"]  mentioned.) 
Witnesses, 


cclxxxviii  Appendix. 


No.  8. 

Vendition  of  a  Ship  or  Shares  in  Scotland^  under  the  etai,  Z  3f4t  Wm,  4,  c.  55, 

andS4^d  Viet.  e.  89. 

I,  owner  of  the  ship  or  vessel  called  the  St  Andrew  [or  tf  a  part-wtfr 

onhf^  specify  the  number  of  shares],  of  ,  in  consideration  of  £  presendy 

t^aid  to  me  by  as  the  a|freed*  on  price  and  value  of  the  said  ship  or  T^esd 

or  "  shares**],  of  which  sum  I  hereby  acknowledge  the  receipt ;  therefore  I  hereby 
sell,  assign,  and  dispone  to  and  in  favour  of  the  said  his  executors  and 

assignees,  all  aud  whole  that  ship  or  vessel  [or  '*  ten  sixty-fourth  shares  of  th»t6hip 
or  vessel "]  called  the  St.  Andrew,  of  with  her  [or  **  a  corresponding  shan 

of  her"]  boats,  masts,  sails,  standing  and  running  rigging,  and  whole  s]^- 
tenancBS,  as  she  presently  lies  in  the  harbour  of  [or  *'  as  she  presentlj  is  qd 

her  voyage  to  "],  with  all  right,  title,  and  interest  which  I  have  or  cut 

pretend  to  in  the  said  ship  or  vessel]  [or  **  shares'*]  hereby  conveyed,  which  Tessri 
IS  registered  at  the  said  port  of  and  of  her  certificate  of  registry  t  ctxj 

foUows,  [or  if  the  vessel  be  at  sea  at  the  titne  of  sale,  add,  **  as  appearing  from  tke 
register  book  of  the  said  vessel,"  insert  a  true  copy  of  the  certificate,  and  all  endont 
ments  on  it] ;  surrogating  hereby  and  substituting  the  said  in  my  full  rigiu 

and  place  of  the  premises,  with  power  to  him  to  enter  to  possession  of  the  am 
vessel  [or  *'  shares"]  and  appurtenances  thereto  belonging,  and  to  receive  and 
discharge  the  whole  freight  and  profits  thereof  [or  **  corresponding  hereto"],  boa 
the  date  hereof  [if  the  vessel  is  at  sea,  it  tpill  be  necessary  here  to  state  wkeAsr  tki 
purchaser  has  riaht  to  the  current  freight] ;  which  ship  or  vessel  [or  "  shares"]  and 
appurtenances  thereof,  with  this  right  thereto,  I  bina  myself,  my  heirs  and  sue- 
cessors,  to  warrant  to  the  said  iroro  all  facts  and  de^  done  or  to  be  door 

by  us  in  prejudice  hereof;  and  also  to  free  and  relieve  the  said  sliip  [or  "  sbtres^ 
hereby  conveyed,  of  all  debts  or  other  incumbrances  afiecting  the  same  at  and 
preceding  the  date  hereof,  he  being  bound  to  free  and  relieve  me  and  my  forenidi 
of  the  same  in  all  time  thereafter.  [If  the  vessel  is  at  sea,  and  the  purchaser  u  to 
have  right  to  the  current  freight,  there  must  be  a  dause  obliging  him  to  reliatik 
seller  of  the  expenses  of  that  voyage].  And  having  herewith  delivered  a|>  todie 
said  the  title-deeds  of  the  said  ship  [or  "  shares**],  I  consent  to  registiatioD 

hereof  in  the  books  of  council  and  session,  or  others  competent,  therein  to  remalD 
for  preservation,  and  that  letters  of  homing,  on  six  days*  charge,  and  all  other 
execution  necessary,  ma^r  pass  on  a  decree  to  be  interpoued  hereto  in  oomiBOD 
form :  and  thereto  I  constitute  my  procurators.    In  witness  whereof,  Ae. 


No.  9. 

Stipulation  for  the  Betwm  of  a  Ship. 

Maby  Ann. 

January  12, 180i 

On  which  day  Bogg  exhibited  as  proctor,  and  made  himself  a  party  for  Geoijp 
Goodwin  Hope,  master  of  the  said  ship  Mary  Ann,  and  produced  for  snwti* 
Josiah  Culmer,  of  Wapping  High  Street,  mathematical  instrument  maker,  aw 
James  Powell,  of  the  same  place,  undertaker,  who,  submitting  themselves  to  th« 
jurisdiction  of  this  Court,  bound  themselves,  their  heirs,  executors,  and  tdraini*- 


Forms  and  Precedents.  cclx'xxix 

tratoPB,  for  tlie  said  George  Goodwin  Hope,  in  the  sum  of  six  hundred  and  eighty^ 
four  pounds  of  lawful  monej  of  Great  Britain,  being  double  the  appraised  Talue  of 
two  eighth  parts  of  the  said  ship,  unto  William  Fennings.  of  Rood  Lane,  Fen- 
church  Street,  London,  merchant,  and  Philip  Fennings,  of  Harwich,  in  the  county 
of  Essex,  owners  of  the  said  two  eighth  parts  or  shares  of  the  said  ship,  for  the 
return  of  the  said  ship,  to  the  amount  of  the  shares  of  the  said  William  Fennings 
and  Philip  Fennings ;  and  unless  thej  shaU  so  do,  they  do  hereby  sererally  oon 
83nt  that  execution  shall  issue  forth  against  them,  their  heirs,  executors,  and 
administrators,  goods  and  chattels,  wheresoever  the  same  shall  be  found,  to  the 
value  of  the  sum  afore-mentioned ;  which  caution  the  said  surrogate  received  on 
the  report  of  John  Crickett,  marshal  of  this  Court,  as  to  the  sufficiency  of  the  said 
sureties,  and,  at  the  petition  of  Bogg,  decreed  the  said  ship  to  be  released  ^m  the 
arrest 

Present, 

Bedfobd. 


No.  10. 
Ibrm  of  a  Bottomry  Bond. 

Know  all  men  by  these  presents,  that  I,  4«  B»,  commander  and  two-thirds 
owner  of  the  ship  Exeter,  for  myself,  and  C,  i>.,  remauodog  third-owner  of  the  said 
ship,  am  held  and  firmly  bound  unto  fl.  F.  in  the  penal  sum  of  two  thousand 
pounds  sterling,  for  the  payment  of  which  well  and  truly  to  be  made  unto  the  said 
JE.  F»j  his  heirs,  executors,  administrators,  and  assigns,  I  hereby  bind  myself,  my 
heirs,  executors,  and  administrators,  firmly  by  these  presents,  in  witness  whereof 
I  have  hereunto  set  my  hand  and  seal,  this  Hih  day  of  December ^  in  the  yeai*  of 
our  Lord,  1796. 

Whereas  the  above-bound  A.  B,  hath  taken  up  and  received  of  the  said  E.  F. 
the  full  and  just  sum  of  one  thousand  pounds  sterling,  which  sum  is  to  run  at 
respondentia  on  the  block  and  freight  of  the  ship  Exeter,  whereof  the  said  A.  B. 
is  now  master,  from  the  port  or  road  of  Bombay  on  a  voyage  to  the  port  of 
London,  having  permission  to  touch,  stay  at,  and  proceed  to  lUl  ports  and  places 
v«rithin  the  limits  of  the  voyage,  at  the  rate  or  premium  of  twenty^five  per  cent. 
(25  per  cent.)  for  the  voyage.  In  consideration  whereof  usual  risxs  of  the  seas, 
rivers,  enemies,  fires,  pirates,  &c.,  are  to  be  on  account  of  the  said  E.  F.  And  for 
the  further  security  of  the  said  E.  F.  the  said  A.  B.  doth  by  these  presents  mort- 
gage and  assign  over  to  the  said  E.  F.^  his  heirs,  executors,  administrators,  and 
assigns,  the  said  ship  Exeter  and  her  freight,  together  with  all  her  tackle, 
apparel,  &c.  And  it  is  hereby  declared,  tliat  Uie  said  ship  Exeter  and  her  freight 
is  thus  assigned  over  for  the  security  of  the  -Respondentia  taken  up  by  the  said 
A.  B.f  and  shall  be  delivered  to  no  oUier  use  or  purpose  whatever,  until  payment 
of  this  bond  is  first  made,  with  the  premium  that  may  become  due  tliereon. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bound  A.  B., 
his  heirs,  executors,  or  administrators,  shall  and  do  well  and  truly  pay,  or  cause  to 
be  paid,  imto  the  said  E.  F.,  or  his  attorneys  in  London  legally  authorized  to 
receive  the  same,  their  executors,  administrators,  or  assigns,  the  full  and  just  sum 
of  1,000/.  sterling,  being  the  principal  of  this  bond,  together  with  the  premium 
which  shall  become  due  thereupon,  at  or  before  the  expiration  of  ninety  days  after 
the  safe  arrival  of  the  said  ship  Exeter  at  her  moorings  in  the  river  Thames,  or  in 
case  of  the  loss  of  the  said  ship  Exeter  such  an  average  as  by  custom  shall  have 
become  due  on  the  salvage,  then  this  obligation  to  be  void  and  of  no  effect,  other- 
wise to  remain  in  full  force  and  virtue.    Having  signed  to  three  bonds  of  tlie  same 
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tenor  aud  date,  the  one  of  which  being  accomplished,  the  other  two  to  beioid, 
and  of  no  effect 

Signed,  sealed,  and  delivered  (where  no  stamped!      G.  IT. 
paper  is  to  be  had)  in  the  presence  of  J      1.  K. 


No.  11. 
Form  of  a  Bottomry  Bill. 

To  ALL  MEN  to  whom  these  presents  shall  come.  1,  A.  B.  of  Bengal,  marmff. 
part-owner  and  master  of  the  ship  called  the  Exeter,  of  the  burthen  of  five  hvaa^ 
tons  and  upwards,  now  riding  at  anchor  in  Table  Bay,  at  the  Cape  of  Good  H(^ 
send  greeting: 

Whereas  I,  the  said  A.  B.j  part-owner  and  master  of  the  aforesaid  ship  calW 
the  Exeter,  now  in  prosecution  of  a  voyage  from  Bengal  to  the  port  of  Londflst 
having  put  into  Table  Bay  for  the  purpose  of  procuring  provision  and  other  mf 
plies  necessary  for  the  continuation  and  performance  aforesaid,  am  at  this  tise 
necessitated  to  take  up  upoA  the  adventiirt  of.  the  said  ship,  called  the  Exeter,  ik 
sum  of  one  thousand  pounds,  sterling  monies  of  Great  Bntain,  for  setting  the  s»l 
ship  to  sea,  and  furnishing  her  with  provisions  and  necessaries  for  the  ttidfofig?. 
which  sum  C,  Z>.,  of  the  Gape  of  Good  Hope,  master  attendajit,  hath  at  my  tfij^ 
lent  unto  me,  and  supplied  me  with  at  the  rate  of  twelve  hundred  and  tieenMif^ak 
sterling  for  tiie  said  one  thousand  pounds^  being  at  the  rate  of  onehauMtfd 
twenty-two  pounds  for  evexy  hundredpounds  advanced  as  aforesaid,  during  the  vojs^ 
of  the  said  ship  from  Table  Bay  to  London.  Now  know  ye,  that  I,  the  aud  A.  Bji^ 
these  presents,  do,  for  me,  my  executors  and  administrators,  eoyenant  aod  gnstta 
and  with  the  said  C.  D.  that  the  said  ship  shall,  with  the  first  convoy  which  6^ 
offer  for  En^^and,  after  Hie  date  of  these  presents,  sail  and  depart  for  the  pert  of 
L.ondon,  there  to  finish  the  voyage  aforesaid.  And  I,  the  said  A,  B.,in  ecm^ 
tion  of  the  sum  of  one  thousand  pounds  sterling  to  me  in  hand  paid  by  the  ni^ 
C.  D.  at  and  before  the  sealing  and  delivery  of  these  presents,  do  hereby  Umd  pf 
self,  my  heirs,  executors,  and  administrators,  my  goods  and  chattels,  and  ptftko- 
larly  the  said  ship,  the  tackle  and  apparel  of  the  same,  and  also  the  fineight  of  i^ 
said,  ship,  which  is  or  shall  become  due  for  the  aforesaid  voyage  from  Bengal  ^ 
the  port  of  London,  to  pay  unto  the  said  G.  />.,  his  executors,  adminisoratos. « 
assigns,  the  sum  of  twelve  hundred  and  twenty  pounds  of  lawful  British  moof!' 
within  thirty  days  next  after  the  safe  arrival  of  the  said  ship  at  the  port  of  Laai* 
from  the  same  intended  voyage. 

And  I,  the  said  A.  J5.,  do,  for  me,  my  executors  and  administrators,  coYf^ 
and  grant  to  and  with  the  said  C.  D.,  his  executors  and  administratorB,  It  tk« 
presents,  that  I,  the  said  A.  JB.,  at  the  time  of  sealing  and  delivering  ef  tl»e« 
presents,  am  a  true  and  lawful  part-owner  and  master  of  the  said  ship,  iA  bw 
power  and  authority  to  charge  and  engage  the  said  ship  with  her  frei^  as  t^ 
said,  and  that  the  said  ship,  with  her  freight,  shall  at  all  times  after  the  said  rojig* 
be  liable  and  chargeable  for  the  payment  of  the  said  twelve  hundred  and  titftj 
pounds,  according  to  the  true  intent  and  meaning  of  these  presents 


•  In  this  bond,  the  occasion  of  borrowiog  the  monqr  is  not  exprcsicd,  but  themoncr  vuin  rwfi^y  t«"*'' 
to  refit  the  ship,  which,  being  on  a  voyage  froni  Bengal  to  London,  vac  obliged  to  put  1>adc  to  BtmMj^  «?* 
Seethe  Exeter, Whitford.  IRob.  AjJ.  Bep.  176.  The  oocauon,  therefore,  of  hcmving  the  mmejpf*^ 
lender  the  securitv  of  the  entire  interest  of  the  shin.  Bnt  this  bond,  althonrii  expressed  to  be  eKcated  fcy  * 
master  for  himself  and  Uie  otiier  partH)wner,  wonld  not  bind  tlic  other  part-«mer  peraonallT,  wrfcfs  he  W  ■? 
a  previous  deed  anthorited  the  master  to  execute  such  a  bond  for  biip. 
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And,  lastly,  it  is  bureby  daoiAred  and  agreed,  by  and  betwieen  the  sJEud  parties  to 
these  preeents,  that  in  case  the  said  ship  shall  oe  lost,  misearnr,  or  be  oast  away 
before  her  aniyal  at  the  said  port  of  London  from  the  said  intended  Yoyage,  that  then 
the  payment  of  the  said  twelve  hundred  and  twenty  paunde  shall  not  be  demanded, 
or  be  recoverable,  by  the  said  6.  i>.,  his  executors,  administrators,  or  assigns,  but 
shall  cease  and  determine,  and  the  loss  thereby  be  wholly  borne  and  sustained  by 
the  said  (7.  D.,  his  executcHrs  and  administrators,  and  that  then  and  from  thence- 
forth every  act,  matter,  and  thing  herein-mentioned  on  the  part  and  behalf  of 
the  said  A,  B,  shall  be  void ;  any  thing  heiein-contained  to  the  contrary  notwith- 
standing. 

In  witness  whereof  the  parties  have  interchangeably  set  their  hands 
and  seals  to  four  bonds  of  this  tenor  and  date,  one  of  which  being  paid, 
the  others  to  be  null  and  yoid. 

At  i^e  Oape  of  Good  Hope,  this  16th  dagr  of  Nov0mhert 
in  the  year  of  ouf  Lord  one  thousand  seven  hundred  and 
ninety-seveii. 

Witness,  I  gIh.  A,  B.  (l.  s.) 


No.  12. 
Uie  Ibrm  of  Bespondentia  Bond  on  a  Voyage  to  the  JEast  Indies. 

Know  all  men  by  these  presents,  that  we,  James  Peter  Fearon,  commander  of 
the  ship  Belvidere,  in  the  service  of  the  Honourable  East  India  Company,  and 
Peter  Douglas  of  Fitzroy  Square,  are  held  a^d  firmly  bound  to  Hans  Busk,  of  New 
Broad  Street,  London,  mercnant,  in  the  sum  or  penalty  of  Jif  teen  hundred  pounds  of 
good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  Hans  Busk,  or  to 
nis  certain  attorney,  ezecutors,  administrators,  or  assigns;  to  which  payment,  well 
and  truljr  to  be  made,  wp  bind  ourselves,  jointly  and  separately,  our  heirs,  e^^ecutors, 
and  administrators,  firmly  by  these  presents.  Sefded  with  our  seals.  Dated  this 
fourth  day  of  May,  in  the  forty -first  year  of  the  reign  of  our  Sovereign  lord  George 
the  Third,  by  the  grace  of  God,  of  the  United  ^Kingdom  of  Great  Britain  and 
Ireland  King,  Defender  of  the  Faith,  and  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  one. 

Whereas  the  above-named  Hans  Busk  has,  on  the  day  of  the  date  above 
written,  advanced  and  lent  unto  the  said  James  Peter  Fearon  and  Peter  Douglas 
the  sum  of  seven  hundred  and  fifty  pounds,  upon  the  goods  and  merchandizes  and 
effects  laden  and  to  be  laden  on  board  the  good  ship  or  vessel  called  the  Belvidere, 
of  the  burthen  of  987  tons  or  thereabouts,  now  riding  at  anchor  in  the  river  of 
Thames,  outward-bound  to  China,  and  whereof  James  Peter  Fearon  is  commander, 
by  his  acceptance  of  a  bill  of  exchange  to  that  amount  at  four  months'  date  for 
the  account  of  them  the  said  James  Peter  Fearon  and  Peter  Douglas :  Now  the 
condition  of  this  obligation  is  such,  that  if  the  said  ship  or  vessel  do  and  shall 
with  all  convenient  speed  proceed  and  sail  from  and  out  of  the  said  river  of 
Thames  on  a  voyage  to  any  port  or  place,  ports  or  places,  in  the  East  Indies,  China, 
Persia,  or  elsewhere  beyona  the  Cape  of  Good  Hope,  and  from  thence,  do  and 
shall  sail,  return,  and  come  back  into  the  said  river  of  Thames  at  or  before  the 
eud  and  expiration  of  thirty-six  calendar  months,  to  be  accoimted  from  the  day  of 
the  date  above  written,  and  there  to  end  her  said  intended  voyage  (the  dangers 
and  casualties  of  the  seas  excepted) ;  and  if  the  said  James  Peter  Fearon  and 
Peter  Douglas,  or  either  of  them,  their  or  either  of  their  heirs,  executors,  or  admi- 
nistrators, do  and  shall  within  thirty  days  next  after  the  said  sliip  or  vessel  shall 
be  arrived  at  her  mooring  in  the  said  river  of  Thames  from  her  said  intended 
voyage,  or  at  or  upon  the  end  and  expiration  of  the  said  thirty-six  calendar 
monms,  to  be  accounted  as  aforesaid  (which  of  the  said  times  shall  first  and  next 
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happen),  well  and  truly  pay  or  cause  to  be  paid  unto  tbe  said  Hans  Busk,  bis 
executors,  administrators,  or  assigns,  tbe  full  sum  of  oHe  ikouiond  «^  ^»?^ 
pounds  of  lawful  money  of  Great  Britain,  togethw  with  thirUen  pounds  tern  <to&ifi 
of  like  money  per  calendar  month,  for  each  and  every  calendar  month,  and  » 
proportionably  for  a  greater  or  lesser  time  than  a  calendar  month,  for  dl  soA 
time  and  so  many  calendar  months  as  shall  be  elapsed  and  run  out  of  the  aid 
ihirty-9ix  calendar  months  over  and  abore  twenty  calendar  months,  to  be  aoeountod 
from  the  day  of  the  date  above  written,  or  if  in  the  said  voyage,  and  within  tte 
said  thirty-six  calendar  months  to  be  accounted  as  aforesaicU  an  utter  loss  «f  the 
said  ship  or  vessel  by  fire,  enemies,  men-of-war,  or  any  other  casualties  .shall  m- 
avoidably  happen,  and  the  said  James  Peter  Fearon  and  Peter  Douglas,  tiwr 
heirs,  executors,  or  administrators,  do  and  shall  within  six  calendar  months  next 
after  such  loss  well  and  truly  accoimt  for  (upon  oath  if  required),  and  pay  mite 
the  said  Hans  Busk,  his  executors,  administrators,  or  assigns,  a  just  and  projuf 
tionable  average  on  all  the  goods  and  effects  of  the  said  James  Peter  Fearonoj; 
ried  from  England  on  board  the  said  ship  or  vessel,  and  the  net  proceeds  thewot 
and  on  all  other  goods  and  effects  which  the.said  James  Peter  Fearon  shall  awuiie 
diu-ing  the  said  voyage,  for  or  by  reason  of  such  goods,  merchandises,  and  ettc^ 
and  which  shall  not  be  unavoidably  lost,  then  the  above-written  obKgatioii  to  M 
void,  and  of  none  effect,  else  to  stand  in  full  force  and  virtue. 


No.  13. 

The  Form  of  an  Imtrument  of  Sypothecaiion  of  Skip  and  Omyo. 

Know  all  to  whom  this  instrument  of  bond  and  bill  of  maritime  ride  and  bot- 
tomry may  come,  that  in  the  year  from  the  birth  of  our  Lord  Jesus  Ghiist  1601* 
on  the  dlst  day  of  the  month  of  January^  in  the  city  of  Lisbon,  in  myoflfioe  po" 
sonally  appealed  Jacomo  Mazzola,  captain  of  the  imperial  ship  called  the  Gnd- 
tudine,  whom  I  know  to  be  the  real  person ;  and  he  declared  to  me,  the  noCaiy,  in 
the  presence  of  the  witnesses  herein-after  mentioned,  that  within  twenty-four  bcms 
after  the  arrival  of  his  said  ship  at  London,  or  any  other  port,  and  prerioos  to 
beginning  to  make  any  delivery  of  the  cargo  at  the  port  aforesaid,  or  any  otber 
port,  that  he  the  captain,  or  whomsoever  may  act  in  lieu  of  him,  or  in  case  of  )m 
absence,  or  perform  the  dudes  of  his  said  quality,  shall  or  will  pay  by  this  bOl  ^ 
risk,  sea  excnaDge,  and  bottomry,  to  Francis  Manoel  Calvert,  professed  in  the  oide 
of  Christ,  or  to  his  order,  the  sum  of  5,273^.  12*.  sterling,  prmcipal  and  preimn* 
of  risk  and  sea  exchange,  at  the  rate  of  16  per  cent,  the  which  principal  he  acknow- 
ledged to  have  received  here  of  tlie  said  Francis  Manoel  Calvert,  in  the  ^ 
current  money  of  this  kingdom,  under  the  denomination  of  true  and  legitimite 
money  of  sea  exchange  and  bottomry,  on  the  hull,  keel,  and  appurtenances  of  the 
aforesaid  ship,  and  therewith  to  supply  the  wants  of  the  repaurs,  caulking,  and  (^ 
the  cargo  of  the  same,  on  which  he  had  effectively  invested  it;  the  said  Calvert 
taking  upon  himself,  and  in  consideration  of  the  aforesaid  premium  of  l^perc"^ 
voluntarily  agreed  for  and  settied  between  them,  to  run  the  sea  risk  on  the  said 
hull,  keel,  and  appmtenances  and  cargo  of  the  said  ship,  in  her  ensuing  vojigs. 
which  the  said  captain  is  about  prosecuting  from  this  port  of  Lisbon  to  that  of 
Tendon ; — these  being  the  risks  which  the  aforesaid  IVancis  Manoel  Calvert  tate 
on  himself,  and  is  to  run,  such  as  of  the  sea,  winds,  fire,  stranding,  and  sfaipwreek. 
enemies  and  false  friends,  detentions  of  princes,  and  reprisals,  during  the  whole  of 
the  said  voyage,  excepting  nevertheless  those  of  barratry  of  the  master,  and  of 
average  as  well  particular  as  general,  tbe  which  are  expressly  excluded;  the  wbiA 
risk  sliall  commence  to  run  from  the  hour  the  ship  shall  heave  her  first  anchor  to 
set  sail  from  tliis  port  to  that  of  London,  and  shall  cease  in  twenty-four  hours  afttf 
having  come  to  an  anchor;  and  for  the  ready  payment  of  the  aforesaid  sum,  be 
the  captain  binds  himself,  and  his  effects  in  general,  dues  and  funds,  both  in 
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actual  possession  and  future,  and  by  special  mortgage  the  cargo,  freights  due  or 
that  may  become  due ;  and  in  case  of  failure  of  the  prompt  payment  indue  time 
he  binds  himself  under  this  clause  of  mortgage  to  pay  to  nim  or  his  order,  for  all 
the  delay  untQ  full  payment,  at  and  after  the  rate  of  $ix  per  cent,  per  annum ;  and 
there  bemg  also  present  Andrew  Belucci,  mate  of  the  said  ship,  by  whom  it  was 
declared,  that  in  case  of  the  absence  of  the  aforesaid  captain,  he  bound  himself  to 
fulfil  the  contents  of  this  bond  they  thus  executed  and  accepted,  after  these  pre- 
sents being  read  to  them,  and  I  the  notary  in  the  name  of  whomsoever  it  may 
concern  being  absent ;  to  all  which  were  witnesses  present,  Joav  Pedro  Roeks,  who 
also  acted  as  interpreter,  as  weU  for  the  captain  as  for  the  mate,  he  being  there 
yice-consul,  and  Manoel  Eugenie  Coetho,  who  together  with  the  parties  signed 
thereto.  J.  Joge  de  Almeida  Rorig  the  notary  wrote  it:  Jacomo  Mazzola,  Andrew 
Belucci,  Joay  Pedro  Roeks,  Manoel  Eugenie  Goetho ;  and  J.  Joge  de  Almeida 
Rorig,  notary  public  of  notes  in  the  city  of  Lisbon  and  its  district  of  his  Royal 
Highness  the  Prince  Regent  our  lord,  whom  God  preserve,  caused  this  instrument 
to  be  transcribed  from  my  book  of  notes,  to  which  I  refer  myself,  and  have  sub- 
scribed it,  and  signed  it  in  public  form. 

In  testimony  of  the  truth, 

Joge  de  Almeida  Rorig. 

Whose  haudwritiug  is  certified  by 

Francis  Arbouin, 

•  Vice-Consul. 
Francis  Manoel  Calvert. 
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AGREEMENT   FOB 


SANCTIONEt)  BY  THE  BOARD 
OV  TRADE. 

May,  1655. 

JV  rUBSUAMCf  OF  17  &  18  YlCT. 

c  104. 


M«ne«f«Up.   IjOiS. 


Scatc  6(  FroriBions  to  lie  aUotf-iMl  and  scrred  dot  to  the 
Crew  during  the  Voyige. 


SUNDAY  

MONDAY 

TUESDAY 

WEDNESDAY, 
THURSDAY..., 

FRIDAY    

SATURDAY .... 


P4   H 


8  c 


u 

■lis 


*  Here  any  stipulatioD  for  changes  or  BuhBtitation  of  one 
article  for  another  may  he  inaertcxl. 


Port  of 
Rcgiftry. 


Port  Ko.  and 
Date  of  Brgister. 


Tiix  Bcrei^  persons  whose  names  are 

■re  engaged  as 
expressed  against  their  rc^icctire 


And  thesidderev  agree  to 

times  dilb[eBt  in  their  respe<AiTe  datjca, 
person  who  shall  UwfUly  succeed  hia, 
stores  and  eargo  thereoC  viiether  «■ 
peilbnned  the  said  master  here' 
exprened,and  to  siamly  them 
embezzlement  or  wilnu  or  uej^ligeiU 
owner  out  of  tiie  wages  of  iat  pc 
whidi  he  proves  incompetent  to 
also  agreed,  that  the  regnlatwoa 

■arc  adapted  by  the  parties  hereto,  aad 
that   if  any   member   of  the    crew- 
he  shall  vepresent  the  same  to  the 
Uiereupon  take  sndi   steps  as    tJae 


bomi 
tof^ 


of 


skdie 


In   witness  whereof  the 
si^atures  mentifmed. 

Signed  by 


■aid  psities  hm 


Signatures  of 
Crew. 


Age. 


Town  or 

County  where 

bom. 


No.  of 

Fund 

Ticket 

(if  any.) 


Ship  in  which  he 
last  served. 

Official  Number, 
and  Port  she 
belonged  to. 


Date  and  Pbice  of       puce  andlMcrfl^iT 
Dischar|e,from  such  I    """^^^^^"^ 


PLACE  FOR   SIQNATCKES  ASS 
JfOTK.— Here  the  BHtrUs  are  lo  he  mads  as  aic»e,  OMpi  tMat  tke^puUureqfUeContmlor  Fiet-Cemmd, 


ACCOUNT   OF  APPKESmaS 


Note.— Anv  erasure,  interlineation,  or 
alteration  in  t Ida  agreement,  except  in  the 
case  of  substitutes,  will  be  void  unless 
attested  by  some  shipping  master,  i^ker 
of  customs,  consul,  or  rice-consul,  to  be 
made  with  the  consent  of  the  persons 
interested. 

This  agreement  must  be  delivered  to  the 
shipping  master  within  forty-eight  hours 
after  the  ship's  arrival  at  her  fimil  port  of 
destination  in  the  United  Kingdom. 


*  This  Form,  as  far  as  the  asterisks,  and  the  Copy  of  Agreement,  Letter  (U)  (sanctioned  by  the  Board  of  TradrXs 
the  regulations  in  Form  No.  XVI.  have  under  section  149  been  agreed  to^  that  Ibna  is  added,  and  tbe  t««  *— <^«* 


No- I4u                                Form  of  Ptecedeiits. 
FOREIGN-GOING    SHIP.:^ COPY. 


ccxcv 

Amount  HffTee, 


Name  of  Muter. 


No.  of  his 
Certificate. 


Date  and  Place  of  first  sinia- 

tare  of  agreement,  inclooing 

name  of  Shipping  Office. 


EXECUTED  IN 


FOUO 


sabscribcd,  and  whose  descriptions  are  contained  below,  and  of  whom 
hereby  agree  to  serve  on  board  the  said  ship  in  the  sereral  oapaeities 
▼ojage  from  (a) 


in  an  orderly,  faithAil.  honest,  and  sober  manner,  and  to  be  at  all 
be  obedient  to  the  lawful  commands  of  the  said  master,  or  of  any 
theur  saperi<w  officers,  hi  everything  relating  to  the  said  ship  and  the 
in  boats,  or  on  shore:  in  consideration  of  which  services  to  be  duly 
to  the  said  cnw  as  wages  the  sums  agamst  their  names  respectively 
aocordiag  to  the  annexed  scale:  And  it  is  hereby  afrreed,  that  any 
of  any  part  of  the  ship's  cargo  or  stores  shall  be  ^nade  good  to  the 
the  same:  And  if  any  person  eulers  himself  as  qunllHcd  for  a  dut^ 
wages  shall  be  reduced  In  proportion  to  his  incompetency:  And  it  is 
the  Board  of  IVade,  which  in  the  paper  annexed  hereto  arc  numbered  (A) 

considered  ns  embodied  in  this  agreement:  And  it  is  also  agreed, 
himself  to  be  aggrieved  b^  any  br^ich  of  the  agreement  or  othem'ise, 
officer  in  charge  of  tlie  ship  in  a  quiet  and  orderly  manner,  who  shall 
require :   And  it  is  also  agreed,  that  (cj 

•       •       •       ^      •       • 
■ubscdbcd  their  names  hereto  on  the   days   against   their  respective 


on  the 


dnv  of 


18 


(a)  Here  the  voyage  is  to  be  de- 
scnibed,  and  tha  places  named  at  which, 
the  ship  is  to  touch,  or  if  that  cannot  be 
done,  tne  general  nature  and  probable 
lensrth  of  tlie  voyage  is  to  be  stated. 

{h)  Here  are  to  be  inserted  th^  num- 
bers of  any  of  the  reculations  for  pre- 
serving  discipline,  lettered  R.,  iisued 
bv  the  Board  of  Trade,  wliieh  the  par- 
ties agree  to  adopt  If  any  of  them 
are  so  adopted,  a  copv  of  the  regulations 
is  to  be  kept  annexed  to  the  agreement. 

(c)  Here  any  other  stipulations  may 
be  inserted  to  which  the  parties  agree, 
and  which  are  not  contrary  to  law. 


*  The  authority  of  the  owner  or 
ngent  for  the  allotments  mentioned  be- 
low is  in  my  possession. 


Shipping  Kaslm: 

*  This  is  to  be  filled  up  if  such  an 
Uttthority  has  been  produced. 


In  what  capacity 

engaged ;  and  if 

Mate.  No.  of  his 

Certificate  (If  any). 


Time  at 

which  he  is 

to  be  on 

board. 


Amount  of 

Wages  per 

CaJenuiar 

Mfmth.Share, 

or  Voyage. 


«. 


d. 


Amount  of 
W^es  ad- 
vanced on 
Entry. 


s. 


Amount  of 

Monthly 

Allotment. 


«. 


Shipping  Master's  Sig- 
nature or  Initials. 


Shipping 

Office  or 

Home  No. 

(if  any). 


DESCRIPTION    OF   SUBSTITUTES. 

{^  Cuttomt,  or  Witne»$  htfore  wh(nn  the  mom  u  engaged,  Utole  nlitUutedfor  Ihml  of  the  ShipptHg  Master. 


ON   BOARD. 


Port  at  which  Inden- 
ture was  Registered. 


Date  of  Registry  of 
Assignment  (if  any. 


Port  at  which  Assignment 
(if  any)  was  Registered. 


I  declare  to  the  tratb  of 
the  entries   in    this  Agree- 
ment delivered  to  the  Ship- 
ping Master  at 
on  the 
day  of  18 

Master. 


required  to  bo  made  accessible  to  the  crew  by  17  &  18  Vict.  c.  104,  s.  196.    When  by  the  tenns  of  the  agreenfent 
constitute  th«  copy  oTAgreement  (U  1),  to  be  made  accessible,  8tc,  siuietifHWl  by  the  Board  of.  Trade. 


Appendix. 


BAEraE  DEPARTMENT.  (B.) 


Sat  13. 
AGREEMENT  FOB 


SAScnONEO  BY  THE  BOiKD 

UF  TEUDE,  NOV.  ISW. 
In  TuuuAHoi  or  IS  k  It  VjcT. 

C.  9S.  a.  M.  {IHD  HIU.  IK    DH 

■me.  17  k  18  Tici.  e.  10*.) 


1 

II 

1 

! 

I 

f 

1 

1 

■ocby  afnta  14  pif  '• 

ud    to    -qiHj  .tt™ 


AsdlhenUa       „ 
(JBO  dilinnt  IB  their  Rapeetirc  d 
penoa  Tbo  thiU  In-MIj  nifw«i' 
■torn  uid  nnn  tbemrf.  vbetlm 

famed.  Uk  Bid  nugin  1 
mpcctiTdjr    eifinueil, 

■^md.     Ilat    IHJ  *"****"—"—"    a-     vulHa 

be  meda  tonl  ta  the  uvner  out  of  (^  Tipt 
qoililcd  (Sriidiil;<rhictitiC|in>rtx  ituamfnac 
iiiUK)icUiic7 :  Acr]  it  ii  tin  agRtd,  tkal  Hi 
BniKied  henta  m  niimbind  (t) 

•re  >dpptod  bj  the  putia  bcnto.  ud  ibE  It 
IhU   if    (BI   member   dT   the    cm     iiiiiiiil 

thcreBpra  biks  ncli  ilepc  ■■  the  eat  a^ 


Si|intiin«rCrew. 

ApL 

1      No.  at 

TimnrCmmj     1    Houlet 

when  Bora.        I       iTekel 

1     (if'oj)- 

ShipiBwUchhelul       DattaaiFbtrtf 

1 
i                     I 

ofBeratrjof 
ndeBUTfi 


Reciitcr  Fart  at  wUek  I^b- 

cket  lora  >*■  KrtieiBii. 


HoTK.— Dif  Jijramnl  ivvfi 


«f«(  /o  (1<  ffifipill;  Jf«(rr 


i!™'^'M^>l"-?Ji*?*'"*1^^.?'*,'.?'i™'  l*«tr  U.,  «uirttai*d  b.  the  Bdud  of  Tnitr  ud  n 
lioiHiBH)nnHo.XU.Ii«.OBiidet»etUoBl«lneBi.grttd(o,  Iburgna  iiiddeil,  end  URtnU^aheTi 


No.  15. 


Forms  and  PreeedetUs. 


ccxcvii 


HOMETRADE  SHIP. 


COPY.* 


Name  of  Mftster. 


No.of  hiiCertiflctte 
(if  any). 


Date  and  Place  of  flnt  Signature 
of  Agreement 


EXECfUTBD  IN 

POLIO. 


■ubscribed  herebr  agree  to  terre  in  the  sereral  capadtiea  expresaed 
said  ship,  which  is  to  be  employed  (a) 

in  an  ordeily,  faithfol.  honest,  and  sober  manner,  and  to  be  at  all 
be  obedient  to  the  lawfnl  commands  of  the  said  master,  or  of  any 
their  superior  officers,  in  eve^rtWag  relating  to  the  said  ship  and  the 
boats,  or  on  shore:  in  consideration  of  which  semces  to  be  duly  per- 
the  said  crew  as  wi«es  or  compensation  the  sums  against  their  names 
with  prorisions  acorading  to  the  annexed  scale  i  And  it  is  hereby 
negligent  deetruetion  of  any  part  of  the  ship's  cargo  or  stwes  shall 
of  the  person  guilty  of  the  same :  And  if  any  ;>erson  enters  hunself  as 
to  perform,  his  wages  shall  be  redueed  m  proportion  to  bis  In- 
regulations  authorized  by  the  Board  of  Trade,  whieh  in  the  paper 

considered  as  embodied  in  this  agreement:  And  it  is  also  agreed, 
himself  to  be  aggrieved  by  any  breach  of  the  agreement  or  otherwise, 
officer  in  charge  of  the  ship  in  a  quiet  and  orderly  manner,  who  shaU 
require:  And  it  is  also  agreed,  that  (c) 


(a)  Here  the  probable  nature  of  the 
ship's  empIoTment  for  the  ensuing  six 
months,  or  Uie  nature  of  the  royage,  is 
to  be  stated. 


{h)  Here  are  to  be  inserted  the  num- 
bers oi  the  regulations  for  preserving 
dlBcipline  issued  by  the  Board  of  Trade, 
Letter  R.,  which  the  parties  agree  to 
adopt.  If  any  of  them  are  so  adopted,  a  copy 
of  tne  regulations  is  to  be  kept  annexed 
to  the  agreement 

{e)  Here  any  stipulationt  may  be  inserted 
to  which  the  paruea  agree,  and  whieh  are 
not  contrary  to  law. 


flubscribed  their  names  hereto  on  the  days  against  their  respective 


on  the 


day  of 


18 


Place  and  Date 

oi  Entry  in 

thiss^p. 


In  what  CapadtT 
engaged;  and  if 
Hate,  Ko.  of  Certi- 
ficate (if  any). 


lime  at  whieh 

he  is  to  be  on 

Board. 


Amount  of  Wages  I  •SU] 
per  Month,  Share, 
or  Voyage.      ' 


Master's 
or 
itials. 


£ 


$. 


Shipping 

Office  or  Home 

No.  (if  any). 


APPRENTICES  ON  BOARD. 

tUlipertd  to  mm^  Officer  er  OiuUmt,  Coutut  or  YiM  Comul  akriHti, 


Date  of  Registry  of  Assignment 
(if  any). 


Port  at  which  Assisnment  (If  any) 
was  Registered. 


I  declare  to  the  truth  of 
the  entries  in  this  Agree- 
ment delivered  to  the  Ship- 
ping Master  at 

on  the  day 

of  18 


Moiier  or  Owner. 


Kingdom  vUkin  Thirty  Day*  tifttr  the  Thirtitlk  of  June  and  Thirty -frtt  of  December  in  each  rear. 

be  made  accessible  to  the  Crew  by  17  k  18  Vict.  c.  104,  s.  166.   When  by  the  terms  of  the  agreement  the  regnU- 
the  Copy  of  Agreement  U  1,  to  be  made  accessible,  &c,  sanctioned  by  the  Board  of  Trade. 


GCXCVIU 


Appendiis. 


No.  16. 

BeguloHoni  for  maintaining  Diteipline,  sanctioned  by  the  Board  of  Tn^, 
in  pursuance  of  the  Merchant  Shipping  Aet,  17  Jf  18  Vict.  c.  101* 

These  regulations  are  distinct  from  and  in  addition  to  those  contained  in  the  Act,  and  are 
sanctioned  but  not  universally  required  by  law.  All  oi^  any  of  them  may  be  adofited  h; 
agreement  between  a  master  and  his  crew,  and  thereupon  the  offences  specified  m  such  d 
them  as  are  so  adopted  will  be  legally  punishable  by  the  appropriate  fines  or  pmushnMntB. 
These  regpilations  are  all  numbered,  and  the  numbers  of  such  (^them  as  are  adopted  m^ 
be  inserted  in  the  space  left  for  that  purpose  in  the  agreement,  and  a  copy  of  these  r^ 
Rations  must  be  made  to  correspond  with  the  agreement  by  eraanff  such  <^  the  regr^tkni 
as  are  not  adopted,  and  must  then  be  attached  to  and  kept  with  the  agreement  which  the 
master  of  the  uiip  takes  to  sea  with  him.  If  the  agreement  b  made  before  a  shipping  master, 
his  signature  or  initials  must  be  placed  opposite  such  of  the  regnlaltions  as  are  adopted. 

For  the  purpose  of  legally  enforcing  any  of  the  fbllowing  perndties,  a  statement  d  the 
offence  mu^,  immediately  after  its  commisfflon,  be  entered  in  the  oflScial  log-book  bj  the 
direction  of  the  master,  and  must  at  the  same  time  be  attested  to  be  true  by  the  signatoies  of 
ihe  master  and  the  mate,  or  one  of  the  crew;  and  acopy  of  such  entry  must  be  fhrnidiei  or 
the  same  must  be  read  over  to  the  offender,  befbre  the  ship  reaches  any  port,  or  dmHs  froe 
the  port  at  which  she  is,  and  an  entry  that  the  same  has  been  sofiiniished  or  read  over,  ad 
of  the  rei^,  if  any,  of  the  offender,  must  be  made  and  signed  in  the  same  maimer  as  the  eskj 
of  the  o^nce.  If  the  punidiment  is  a  fine,  these  entries  must  upon  (Uscharge  of  the 
offender  be  shown  to  the  shipping  master  befbre  whom  the  offender  is  discharged,  or  in  the 
case  of  a  home-trade  ship,  to  some  shipping  master  at  or  near  the  place  wh^  the  crew  ii 
discharged;  and  if  he  is  satisfied  that  the  offence  is  prored^  and  that  the  artries  hsre  been 
properly  made,  the  fine  must  be  deducted  from  the  offender's  wages,  and  paid  oter  to 
the  shipping  master.  "^ 

If,  in  consequence  of  subsequent  good  conduct,  the  master  thinks  fit  to  remit  or  reduce  anr 
fine  upon  any  member  of  his  crew,  Which  has  been  entered  in  the  log,  and  signifies  the  am 
to  the  shippmg  master,  the  fine  shall  be  remitted  or  reduced  accordingly.  If  wagei  tn 
contracted  for  by  the  voyage  or  by  share,  the  amount  of  tiie  fines  is  to  be  aaoertained  in  the 
manner  in  which  the  amount  of  forfeiture  is  ascertained  in  similar  cases  under  sect  252. 


OFFElfCB. 


Amount  of  Fine  or 
Puaiflhnient. 


f   Shipping  MaftCT^ 
iSigoature  or  Inita^ 


3 
3 


5 
6 

7 
8 

9 

10 

11 
13 
13 
11 

15 

le 

17 
18 
19 
20 

21 

23 


Not  being  on  board  at  tho  time  fixed  by  the 

Sj^rvciucnt ...    ...    ...    .«,    ••• 

Not  returning  on  board  at  the  expiration  of  leave 
Iniolenceor  contemptnooi  language  or  behariour 

towards  the  master  or  any  mate      

Striking  or  assaulting  any  person  on  board  or 

belonging  to  the  ship 

Quarreumg  or  provoking  to  Quarrel    

Swearing  or  using  improper  lanf^uage 

Bringing  or  having  on  boud  spirituous  liquors ... 
Carrying  a  sheath-knife 

( Drunkenness.— First  offence 

'     Ditto  Second  offence    

Neglect  on  the  part  of  theofBeer  in  diarge  of  the 

watch  to  place  the  look-out  properly      

Sleeping  or  (poss  negligence  while  on  the  look-out 
Not  extinguuhing  bghts  at  the  times  ordered    . . . 

Smoking  below 

Neglecting  to  bring  up,  open  out,  and  air  bedding, 

when  ordered      

(For  the  cook) — Not  having  any  meal  of  the  crew 

ready  at  the  appointed  Ume     

Not  attending  Divine  service  on  Sundav,  unkss 

prevented  by  sickness  or  duty  of  the  sliip  ... 
Inlerruptiug  Invine  service  bv  indecorous  conduct 
Not  being  eleaned,  shaved,  and  waahod  on  Sundays 

Washing  efethes  on  a  Sundny      

Secreting  contraband  goods  on  board  with  intent 

•o  smuggle    ...     ...     ...     ...     ...     ...     ...     ... 

Destroying  or  defacing  the  copv  of  the  agreement 

which  is  made  accessible  to  (he  crew      ,  ^^ 

If  any  officer  is  Kuilty  of  any  act  or  default  which  is  maiTe  ralijcct  to  a 

fine,  he  shall  oe  liable  to   a  fine  of  twice  the  nurnb^  of  days'  pay 

which  would  bo  exacted  for  a  like  act  or  default  from  a  sCaman,  and 

such  fine  shall  be  paid  and  applied  in  the  same  manner  as  other  fines. 


Two  days*  pay. 
One  day*s  pay. 

One  day*s  pay. 

Two  days*  pay. 

One  day's  pay. 

One  day's  pay. 

Three  days*  pay. 

One  day's  pay. 
(Two  days' half  allow, 
i     ance  m  provisions. 
vTwoday8*^pay. 

Two  days*  pay. 
Two  days'  pay. 
One  day's  pay« 
One  day's  pay. 

Half-«^y's  pay. 

One  day's  pay. 

One  day's  pay. 
One  day's  pay. 
One  day's  pay. 
One  day's  pay. 

One  month's  pay. 

One  day's  pay. 


Signed,  Skifpins  Madtr. 

{If  Ike  agreement  it  made  h^ore  a  skifpimg  mutstcr) 
See  note  to  I'brms  XLV.  and  XV. 
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Farmi  and  FrecedenU. 
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AppauUt!. 


PORT  OF 
ACCOUNT    OF  CREW   OF   F0BEI6X- 
THE    VOYAGE  TO  THE 


In  Ktmxnat  or  17  fc  IB 


NuMorSbip. 

Offleul 
Number. 

Portrf 

Begntrj. 

■jja.-'ex. 

■as  it' 

1 

accoout  of  the  ceew  akd  of  other  FAMTCUUM  B] 


NuROt 

Chriitui  ud 


1(0 

ill 

H|ini;oi 

iMoinre.     "S^/fi?;^- 

»-.i£-    li= 

^^. 

FgRor.   1    Dili  or. 

Port  of. 

™?5,-SS—  jji 

1 

1 

Form*  and  PneederUt. 


GOINO  SHIP,  TO  BE  DELFVERED  AT  THE  END  OF 
SHIPPING  MASTER  AT  THE  ABOVE  PORT. 


No.  of  liu 
CntUala. 

r,^-   ^i. 

FlnilPortofDali. 
utiDB  Id  Oi 

DMeoT 
AninL 

1 

BI  UW,  IN  RESPECT  OF  IDE  ABOVE-MENTIONED  VOI&OE. 


id,ud.  J 


lUpart  gf  Clunctei.  ( jte  IftU  *). 


Kiblelo     «  , 


TO  V&GXS  AND  KFrECTS  OF  S] 


DECEASED  DUSINQ  THE  VOYAOE.    (SUlfMS 


'ES^tiiL)' 


Hon  l.-Thk  Ut,  witk  Itt  ticapUn  oT  the  No.  oT  tke  LM  ud  of  Uia  flnt 
Iwo  —'—''■  lobe  trail  Wed  np  ud  lifiid  bj  tbs  muto  of  cien  iemcI, 
vbctbaBriwbsrnilainaLi'whatneTtaiiBuB.iiidlabedeliKRdby  Um 

-"--'■'— '--■iMnwithfolbrtT.ilif'- --.v....:-. ^...  ..  v^ 

riii^kmlntheUmtril 


. .   .    Tcr  flnt  hupoin,  nuler  ■  iMiiaUj  not  Bxcuding  f  5. 

Hon  S.— Tba  iuik  oT  llie  BMlCT,  wltb  hie  age.  place  of  birtli,  kc.,  n 
DDtnTd  iu  tlie  liit  of  the  cmr,  and  aJio  the  uoinber  of  hk  Fnnd  K 
Ticket  (ir  enj),  la  order  that  tail  cootiibuUm  mi     ' 


iiy  be  cnlcTcd  op 

HiherUaJeati'tKma.  Ill 
mart  be  elated  noder  Ihe  h 


Lcen's  thip  ioto  whi 
.,  leatiuglii Stif." 
SttIK  V— The  coloBiBi  heBjltd  "  Milily  "  and  '■  Con  Jut 
with  the fhllowiDg letten,v.a.  for  (very  |Dod)^o,  for  (goe 
I.  for (indiflOcnt).    ]f  themaeterdeeLDn  to  rcpoit  m 

ebmild  be  inieited  ofpoilte  hii  niuB,  iu  the  ipprDpi — 

colmuB  haded  "Hemarii"  niaj  be  inserted  ut  epeeial  i^uali 
diiqaalidcatiaiu.  e,  f  ■  "ilefnt,"  v.o.;'*c'miiUium,  a. ;  **  niriBtj/, 
Aiij  penoo  who  Buikee.  or  pTOCBiea  to  b«  madB.  or  auiali  in  nu&mji^  uaj 
falK  celtifieata  or  repoet  a(  the  Mrrim,  quIiAuliou.  amdnct;  or  chanela 
[  the  Bime  to  be  fklee,  may  either  be  pmerutod  u 
be  BUBinanlj  paBlihed  before  a  majiitnle,  by  a 
£Wi,  or  h|r  inpntonment  with  or   vithoat  bard 


in  to  he  filled  UD 
H.  forCniddlingfi 

-■— B.  'jnthe 

".  ke'l^ 


bCBaitj  DO 

lent  6.— ParticuLin  of  the  rnoniea  doe  to  each  dcceeeed  •caman,  and  ol  hii 
elothee  and  cleeti.  end  of  dedaetiuni,  if  anv,  are  to  lecoDipui;  Ihia  rctiini 
ill  ■  eepinle  Bonanl,  in  a  rem  [  KK]  which  will  be  furniahed  b;i  tbe  •hippinf 

Till  be  li^e  to  forfeit  a  earn  mi  eiccHhui  tirble  the  laliu  of  the  nouer 
and  eluu  not  (ccoanted  fur,  ar  to  a  peultj  aot  aieeedini  tiO, 
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Ko.  18. 


MARINE  DEPARTBiBMT. 


LIST  D. 
NO, 


SANCTIONED  BY  THE  BOARD 

OF  TRADE. 
Iw  puxsuAKCK    OT  7  k  8  Vict. 
c.  118,  8.  M ;  18  fc  14  Vict,  c,  9S, 

83.  80  &  99;  AAD  14  fc  15  ViCT. 

C.108,  lSS. 


PORT  OF 
ACCOUNT  OF  VOYAGES  AND 
TO  THE  SHIPPING 


Name  Ot  Ship. 

Portof 
Registry. 

No  of 
Register. 

Dsteof        T-.,.,. 
Register.    I  ^""^ 

1 
t 

ACOOCIT« 


AOGOtJNT  OP  THE  CREW  Ain>  OP  OTHER  PARTICULARS  REQUPUEP  BT  U%  H 


lHOTM.—Tk£M   two 

echmm  ar§  to  btfiUed 
i»  hf  tkc  Shifpin/f 
Mtuitr. 


Merchant  Seamen*! 
Fund  Contribntioni. 


Perio^ 


Am, 


Hths.  I  Days. 


£ 


Total 


s.d. 


Names  of  the  Master  and 
the  Creif-T-Christian  and 
Surname  to  be  set  forth 
•t  fiiUlength. 

(Sm  Note  8.) 


Age. 


Place  of 
Birtk.  stat- 
ing Name 
ofTkywnor 

County. 


NQ.Of 

Register 
Ti^et 

(if  tny.) 


Sh^in 

vnioi  he 

last  Barred, 


Brtessifte 

of  DHtkRC 


and  Port  she  fraaaaii^f^ 
bdkmgfdto 


AeCOUNT  OF  APPRENTICES  ON  BOARD. 


Names  of  AppTen> 

tices. 
Ohristian  and  Sur- 
name at  fUU  length. 


Registry  of  ABBigaffi«9t 
(if  any.) 


Registry  of  Indentore. 


Dote  of 


Port  of 


Date  of 


Port  of 


PIBBCUUB 


Names  of  DecsMd 


Christian  and  S 
atfUIteBgtfc. 


Received  at 

by 


th«  dayof 

Sapping  Master, 


18 


No.   IK. 


Forrm  and  Precedents. 
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CREW  OF   HOME-TRADE   SHIP,  TO    BE    DELIVERED    HALF-YEARLY 
MASTER   AT   THE  ABO^^E   PORT. 


Kame  of  Master. 


No.  of  his  Certlfi-    |  Date  of  Commencenmit 
cate.  of  Half  Year. 


Date  of  Termination 
of  Half  Year. 


THE  VOYAGES  (6). 


RESPECT  OP  THE  ABOVE-MENTIONED  VOYAGES  OB  EMPLOYMENT  OF  THE  BAD)  SHIP. 


Date  and  Place 
of  joining  this  Sliip. 


Date.     '     Place. 


In  what  Capacity  Engaged, 

and  if  Mate, 
No.  of  Certificate  (if  any.) 


Date,  Place,  and  Canae  of  Death,  or  Loaymg  Ship. 


Dale. 


Place. 


Canse  (See  Note  3.) 


RKL.^TING  TO  >?AGES  AND  EFFECTS  OF  DECEASED  SEAMEN.  {SreNoleA.) 


No.  of 
Register 
Ticket 
or  Cer- 
tificate. 


Total... 


Net  Ainonnt 

due  paid  to 

Shipping 

Master,  as 

per  Account 

in  Form 

K.K. 

£      *.     «/. 


Particulars  of 

Effects  (if  any) 

delivered  to 

Shipping  Master, 

as  per  account 

in  Form 

K.  K. 


Note  1.— Tliis  list,  with  the  exception  of  the  No.  of  the  List  and  of 
the  two  first  colamns,  is  to  be  truly  filled  up  and  signed  by  the 
owner  or  master  of  every  home-trade  TesseX  ^  wh&tever  ton- 
nage,  and  to  be  deposited  with  the  shipping  master  at  some  port 
in  the  United  Kingdom,  within  twenty- one  days  after  the  HOth 
Juue  and  the  Slst  December  in  every  year,  under  a  penalty  of  £10. 

NoTR  2. — The  name  of  tlie  master,  with  his  ^e,  place  of  birth,  &c., 
roust  be  entered  in  the  list  of  the  crew,  also  the  number  of  his 
Fund  Register  Ticket  (if  any),  in  order  that  his  contribution  may 
be  entered  opposite  his  name. 

NoTK  3. -If  any  one  of  the  crew  enters  her  Majesty^  serrice,  the 
name  of  the  Queen's  ship  into  which  he  enters  must  be  stated 
under  the  head  of  "  Cause  of  Uaving  the  Ship.** 

NoTK  i. — Particulars  of  the  monies  due  to  eadt  deceafed  seaman, 
and  of  hit  clothes  and  effects,  and  of  deductions.  If  nuv,  are  to 
accompany  this  return  in  a  separate  acconnt,  in  a  form  (KK)  which 
will  be  furnished  by  the  shipping  master.  If  any  master  fails 
to  give  a  true  account  of  these  particulars,  he  will  be  liable  to  for- 
feit a  sum  not  exceeding  tvrice  the  value  of  the  money  and  effects 
not  accounted  for,  or  to  a  penaltjr  not  exceeding  £50. 

NoTX  6.— A  statement  of  the  period  occupied  ui  each  Toyage,  and 
the  nature  thereof,  must  be  entered  under  this  heading. 


I  declare  the  above  Account  to  be  true. 
Signed, 


Master  or  Owner, 
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No.  21. 

Adufiralty  Notice  respecting  Lighte  pf  he  carried  hy  Steam  and  Sadinj 
\  Vessehy  under  the  Merchant  Shipping  Aet^  1854. 

\  '  '  ' 

.  :   •     '        '    -  ■•  ..,--    — 

All  British  sea-goi^;  steam  ves^ls  (whether  propelled  by  paddles  or  screws) 
shall  w!fl)in  iJl  seas,  gulfs,  cha^lnels,  straits,  Days,  creeks,  joads,  roadsteads, 
harbours,  Hjayens,  ports,  and  rivgrs,  and  under  all  circumstances,  between  sunset 
and  sunrise,^  exhibit  lights  of  suob  description,  and  in  such  manner,  as  herein-afUr 
mentioned,  vU.  :-*-  / 


n.— •{  2. 
1 8. 


Bright  white  light  at  tiie  foremast  head. 
When  under  steam, — \  2.  Green  light  on  the  starboard  side. 

Bed  light  on  the  port  side. 


1.  The  mast-head  light  is  to  be  visible  at  a  distance  of  at  leattfioe  mSLa  in  a 
dark  night,  with  a  dear  atmosphere;  and  the  lantern  is  to  be  so  constructed  as  to 
show  a  uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  twenty  points  of 
the  compass,  being  ten  points  on  each  side  of  the  ship,  viz,,  from  right  ahead  to 
points  abaft  the  beam  on  either  side. 

2.  The  green  light  on  the  starboard  side  is  to  be  visible  at  a  distance  of  ai 
least  two  miles  in  a  dark  night,  with  a  clear  atmosphere ;  and  the  lanton  is  to  be 
80  constructed  as  to  show  a  uniform  and  unbroken  light  over  an  arc  of  the  borism 
of  ten  points  of  the  compass,  viz.,  from  right  ahead  to  two  points  abaft  the  beam 
on  the  starboard  side. 

3.  The  red  light  on  the  ^ort  side  is  likewise  to  be  fitted  so  as  to  throw  its  light 
the  same  distance  on  that  side 

4.  The  side  lights  are,  moreover,  to  be  fitted  with  screens  on  the  inboard 
sideL  of  at  least  three  feet  long,  to  prevent  the  lights  from  being  seen  Bcnm 
the  bow. 

When  at  anchor, — ^A  common  bright  light 

SALUMG  VB88XI.8. 

^ei  hereby  require  that  all  sailing  vessels,  when-nnjer  sail  OTbfiiag.  i0«nBd, 
iUpprg^hing  or  being  approached  by  anv  other  vessel,  sfaid^  be  bound  to  show, 
l>et^n90«n  sunset  and  sunnse,  a  blight  light  in  such  a  position  as  can  be  best  sen 
b^  8^ch  vessel  or  vessels,  and  in  sufficient  time  to  avoid  collision. 

'  All  sailing  vessels  at  anchor  in  roadsteads  or  fairways,  shall  be  also  boond  to 
exiiibit,  between  sunset  and  sunrise,  a  constant  bright  light  at  the  mast^iMd, 
except  within  harbours  or  other  places  where  regulations  for  other  lights  for  ships 
are  legally  established. 

The  lantern  to  be  used  when  at  anchor,  both  by  steam  vessels  and  sailiiig 
vessels,  is  to  be  ee-eoostructed  as  to  show  a  clear  good  light  all  round  the 
horizon."  ^    .    "'"^-.. 

We  hereby  revoke'  all  regulations  heretofore  made  by  ns,  relating  to  steam 
vessels  exhibiting  or  carrying  lights;  and  we  require  ttiat  the  preceding  lego- 
lations  be  strictly  carried  into  efiect,  on  and  after  th^  1st  of  August,  1852. 

Given  imder  our  hands,  the  Ist  day  of  Mfty,  1852. 

'^  ^ —        tivni  Pabkeb. 

P.   HOBNBT. 

By  command  of  their  Lordships, 

W.  A.  B.  Hamiltok. 


Forms  and^  Pteeedents. 
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DU0RAM8    IMTBMUED    TO    ILLUBTRiLTB    THE    WOBKIMO    OF  THIS    MODE    OF  FITTING 

LIGHTS. 

First  SUuoHon. 


In  this  situation  the  steamer  A.  will  only  see  the  red  light  of  the  vessel  B.,  in 
whichsoever  of  the  three  positions  the  latter  may  happen  to  he,  hecause  tji^e  ^rem 
liffht  win  be  hid  from  view.  A.  will  be  assured  that  the  port  side  of  B.  is  towards 
hun,  and  that  the  latter  is  therefore  crossing  the  bows  of  A.  in  some  (Urection  to 
port.  A.  will  therefore  [if  so  close  as  to  fear  collision]  port  his  helm  with  confi- 
dence, and  nass  clear.  On  the  other  hand  the  vessel  B.,  in  either  of  the  three 
positions,  wul  see  the  red,  green,  and  mast-head  lights  of  A.  appear  in  a  triangular 
ibrm,  by  which  the  former  will  know  that  a  steamer  is  approaoning  dvreetly  towards 
hMn ;— J3.  wfll  act  accordingly. 

It  is  scarcely  necessary  to  remark  that  the  mast-head  light  will  always  be  vi^fible 
in  every  sitnaaon  till  abaft  the  beam. 


Second  Situation* 


Here  A.  will  see  B.'s  green  light  only,  which 
will  dearly  indicate  to  the  former  that  B.  is 
crossing  to  starboard.  Again,  A.*s  three^^l^\A 
being  visible  to  B.,  will  apprise  the  latter  that 
a  steamer  is  steering  directly  towards  him. 


Third  Situation. 


T' 


','  .1^    .<j       '  .'  I'  ! 


.    I 


A.  and  B.  will  see  each  other^s  red  light  only ;  the  screenB  preventing  the  green 
liffhts  from  being  seen.    Both  vessels  are  evidfutly  passing  to  port. 
^  ♦x2 
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Fowrih  Situation. 


Here  a  (ffwn  light  onlywill  be  Tisible  to  each ;  the  screens  preTenting  the  red 
lights  from  being  seen.    They  are  therefore  passing  to  starboard. 


Fifth  Situation. 


Here  the  two  oolonred  lijghts,  visible  to  eaeh,  will  indicate  their  direct  tpproadi 
towards  each  other.    In  this  sitaation  both  should  put  their  hdms  to  poit. 

DIRECTIONS  FOR  FITTING  THE  LIGHTS. 

The  manner  of  fixing  the  coloured  lights  is  to  be  particularly  attended  to. 
Thej  should  be  fitted,  each,  with  a  screen  of  wood,  on  the  inboard  side,  in  order 
to  prevent  both  being  seen  at  the  same  moment  from  any  direction  but  that  d 
light-a-head. 

This  is  important,  for  without  the  screens  (a  principle  first  introdaced  with  this 
plan)  any  plan  of  bow-lights  wonld  be  inefiectLve  as  a  means  of  indicating  tlie 
direction  of  steering. 

This  will  be  readily  understood  by  a  reference  to  the  precedii^  iHnstiaiioDSf 
where  it  will  appear  evident  that  in  any  sitaation  in  which  two  T«esels  ma? 
approach  each  other  in  the  dark,  the  coloured  lights  vrill  instantly  indicate  to  hout 
the  relative  course  <^  each — that  is,  each  will  know  whether  die  other  is  approaeb- 
ing  directly  or  crossing  the  bows,  either  to  starboard  or  to  port  This  intimatum 
is  all  that  is  required  to  enable  vessels  to  pass  each  other  in  the  darkest  BJgbt»  wiifi 
almost  equal  siuety  as  in  broad  day^  and  ior  ibe  wan^j  of  which  so  many  lamentabto 
accidents  have  occurred. 

It  is  left  to  all  persons  concerned,  to  furnish  themselves  with  whatever  desci^ 
tion  of  lantern  they  may  see  fit  to  adopt,  provided  always  that  the  above  eonditionB 
are  fully  and  eflfectually  carried  out 

By  command  of  their  Lordships. 

W.  A.  B.  Hahiltok. 

Note. — The  system  of  night  lights  laid  down  in  Uie  above  r^^aUons  has  been 
adopted  in  her  Majesty's  service,  and  by  the  Governments  of  the  prindptl 
foreign  maritime  nations. 


\ 
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No.  22. 
JSJn^fy,  or  Note  cf  a  Protest  cf  a  Ship.— Seep.  284. 

# 

On  this  day  of  in  the  jewr  «f  tvr  Lord  one 

thousand  eight  hundred  and  personally  appeared  and  presented 

himself  at  the  oflSce  of  R,  B.,  notary  public,  (7.2).,  master 

of  the  ship  or  vessel,  the  Mary,  which  sailed  on  a  voyage  from 
on  the  day  of  last,  and  arrived  at 

on  the  day  of  instant,  laden  with  a  cargo  of 

And  the  said  master  hereby  gives  notice  of  his  intention  of  protesting,  and 
causes  this  note  or  minute,  of  aU  and  singular  the  premises,  to  be  entered  in  this 
register. 

a  D. 

Ship  Protest  (common  form),  in  eonsequenee  of  Loss  or  Damage  hy  Storms 

and  tempestuous  Weather^  and  also  hy  Jettison, 

Bt  the  public  instrument  of  protest  herein-after  contained  or  annexed 
hereto, 

Be  it  known  and  made  manifest  imto  all  people,  that  on  the 
day  of  in  the  year  of  our  Lora  one  thousand  eight  hundred 

and  personally  came  and  appeared  before  R.  B.,  notaiy  public, 

diily  authorized,  admitted,  and  sworn,  residmg  and  practising  in 
in  the  county  of  in  the  United  Kingdom  of  Great  Britain  and 

Ireland,  and  also  a  master  extraordinary  of  the  High  Cotui;  of  Chancery  in 
England,  A,  B,,  master  of  the  ship  or  vessel,  t^e  Eleanor  Elspet,  belonging  to 
Liverpool,  C.  />.,  chief  mate,  and  j&.  F.,  carpenter  of  the  said  vessel,  who  did, 
severally,  duly  and  solemnly  declare  and  state  as  follows :  that  is  to  say,  that  these 
appearers  ana  the  rest  of  the  crew  of  the  said  vessel  set  sail  in  her  from  Calcutta 
on  the  12th  of  August  last,  bound  on  her  voyage  from  thence  to  Liverpool,  laden 
with  a  cargo  of  general  goods,  the  vessel  being  then  tight,  staunch,  and  strong ; 
well  manned,  victualled,  and  sound,  and  in  every  respect  fit  to  perform  the  said 
intended  voyage. 

That  they  proceeded  on  their  voyage  with  fine  weather  and  variable  winds, 
accompanied  occasionally  with  rain,  until  the  19th,  when  they  had  fr^sh  gales 
from  tne  south-west,  and  passing  squalls,  and  a  heavy  sea  running,  and  they 
shipped  large  quantities  of  water  on  deck  and  over  all  parts  of  the  ship,  the  vessel 
plunging  the  bowsprit  end  under  water;  at  noon,  being  in  latitude  fourteen 
degrees  twenty-two  minutes  north,  longitude  eighty-eight  degrees  thirteen  minutes 
east,  they  had  fr^h  gales  south-west  by  west,  with  showers  of  rain ;  at  thirty 
minutes  past  one  they  got  the  bowsprit  secured,  the  ship  labouring  and  shipping 
great  quantities  of  water.  On  the  20th,  they  had  fresh  gales  and  squally  weather, 
accompanied  with  rain ;  at  noon  they  had  £feeh  winds  from  the  south-west,  and  a 
heavy  sea  running,  the  ship  labouring  very  much,  and  every  attention  being  paid 
to  the  pumps.  That  they  continued  on  their  voyage  with  variable  winds  and 
cloudy  weather,  accompanied  occasionally  with  rain,  thunder,  and  lightning,  but 
without  any  extraordinary  occurrence,  until  Uie  80th  of  September,  when  they 
arrived  off  the  Isle  of  France,  and  at  four  p.  m.  came  to  anchor  at  Port  Louis, 
took  in  water  there,  and  on  the  3rd  of  October  ac^ain  proceeded  on  their  voyage, 
with  fine  weather,  until  the  2l8t  of  October,  which  commenced  with  strong  winds 
from  the  north-west  and  a  heavy  confused  sea,  the  ship  labouring  very  much. 
Thus  they  proceeded  on  their  voyage,  and  on  the  14th  of  November,  at  three  p.m., 
made  the  island  of  St  Helena,  bearing  north-west  by  west  On  the  15th,  at 
four  a.  m.  kept  away  for  the  port,  took  in  water  there,  and  at  thirty  minutes  past 
eleven  bore  away,  and  set  all  possible  sail.  That  they  proceeded  on  their  course, 
and  on  the  18th  of  December,  beine  in  latitude  thirty-two  degrees  west,  had  fresh 
gales  from  west-north-west,  with  cloudy  weather  and  frequent  showers  of  rain, 
the  ship  labouring  very  much,  and  continually  shipping  heavy  seas  over  all,  and 


ccox   < '  Afpti$iiK. 

flUiBg  tbfldeoln^vUfa  v«ter.  At  QHmu  minntas  jwat, devw  M.ja.ifft.  HM-aU^ 
aw^  to  CO  to  etMtwKtd  of  the  Aioraa,  tlie  aqualk  beiiu  verj  hevj,  tud  tlw  ml 
ooatinutUv  hretking  over  her,  ood  the  ume  bftd  if  eatuet  oontiaued  until  mii' 
Digbt,  witn  a  crosa-sea  ninning.  Od  the  19th  more  noderaUi,  but  At  leu  p-  m. 
bad  frwitMwinff  wutdft  Irom  tba  north-eogt  to  notth,  the  gtSe  igctetumg:  A 
eleTen'p.BL,  canned  away  the  Jib-ebeet,  and  tore  the  sail  nearlf  all  to  piecsi 
befois  Chflj  oould  Btoir  iL  On  the  2lBt  tbev  hEtd  mote  modeiatii  weather,  ud 
proeaeded  on  their  voyage.  On  the  aith  tbey  made  the  iBl*nd  of  St.  Muj's, 
distnat  eight  kaguee.  On  the  25tli,  the  mi>d  in^aced  Qxtm  the  west-nonh-Tett; 
at  one  a.  m.  tbe;  iiad  etioag  winds  irom  the  weetwaid,  accompanied  with  nis, 
whiAh  earned  away  their  fbrelop-^aat  studdiug'Sail  boom;  at  thirty  minutw  {Mt 
two  they  had  a  heavy  aaa  from  the  uorth-weet ;  at  thirty  minidea  past  sereo  t,  m. 
the  di^  laboured  very  much,  and  shipping  tons  of  water  on  dock,  the  maia  d*ck 
oontidaually  fall  of  watm,  ajul  they  vere  trying  the  pumpa  every  ^m]^rtuiii9,aad 
pumping  every  four  hours.  On  the  27th  they  bad  steady  winds  nom  the  woib- 
west,  and  cloudy  weather  at  noon,  in  latitude  forty-one  d^roes  twenty-seTCO 
minutes  nprth,  .longitude  twenty  degrees  forty-three  minutes  west ;  at  three  p.  m. 
double  reefed  the  foretop-sailH ;  at  eight,  they  had  strong  winds  with  heavy  aqoilla 
from  the  west- south-west,  the  sea  getting  up  consideraDly;  at  nine,  they  ban  tit- 
msndeua. gates  fh>ni  th^  weal-aoutn-weat.  and  a  heavy  sea  brake  on  boird,«bJcb 
oarrisd  alway  the  long  boat  and  skiff,  bulwark  rails,  stanchions,  and  swept  the  dwk 
of  spars  and  rarious  oUier  articles,  and  the  pumps  were  instanUy  set  oo:  atlenpm. 
hod  tremendous  gusts,  and  a  sea  broke  into  the  starboard-quarter  boat  and  bani 
her,  and  she  was  necessarily  obliged  to  be  cut  away.  That  in  the  couim  of  the 
night  tbev  were  continuaJly  pumping,  found  the  ship  to  make  a  great  deil  of 
water,  and  on  getting  a  light  forward  on  the  main  deck,  in  order  to  asoerUin^ 
extent  of  the  damage,  found  the  deck  stove  in  very  badly,  and  supposed  it  oiigi- 
nated  from  the  force  of  the  boat  or  spare  going  overboard ;  the  water  still  ninini 
on  them,  they  were  obliged  t^i  oontmue  at  the  pumps  tbronghoat  the  ni^t,  «iia 

they  fouB  ■  .    .      .  ■  ,    .       .. 
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And  these  appeAtefs  do  pretost,  and  I,  ihe  said  ntiUry,  do  «l0o  f wtost^  agaioit 
the  albresatd  bad  weather,  gales,  storms,  aooidenta^  and  oeotsrenoes^  and  aU  loss 
or  damage  occasioned  thereby,  ihe  $ame  being  enHrefy  omug  l»  the/aat$  tmd  cmmm' 
itanees  hffore  ifientioned.* 

We,  A,  B,,  G.  />.,  E,  P.,  do  solemnly  aftd  einoerelT  d6elare,f  that  tba  fovegokig 
statement  is  correct,  and  eontahis  a  true  account  of  the  faots  aad  sircumstancea; 
and  we  make  this  solemn  declaration,  oonscientionsly  believintf  the  same  to  be  ._  f 
true,  and  by  yirtue  of  the  provisions  of  an  act  made  and  passea  in  the  sixth  year  Q/  I 
of  the  rdgn  of  his  late  Mafesty  King  William  the  Fourth,  entitM  *"  Au  Act 
to  repeal  an  act  of  the  present  session  df  parliament,  entitled  'An  act  fi>r 
the  more  efibctual  ablation  of  Oaths  and  Affimaticns,  taken  a»d  made  la 
Tarious  departments  of  the  State,  and  to  substitute  DedaratioBs  is  lien  thsrsof^ 
and  fbr  nic  more  entere  suppressieQ  of  vohmterr  and  extra-judieial  Oalihs 
and  Affidavits,  and  to  make  other  prOTisions  for  the  abolition  ai  unneeeesiorT 
Oaths.'* 

A.B, 

C,  D. 

'    S.F, 

Thus  declared  and  protested,  in  due  fonn  of  law,  at  tlie  o^ce  of  me,  the 
said  notary,  at  Ihe  day  and  yei^  first  belbra 

written. 

R;  Bboose. 
Notary  Public,  liTOrpool.J 


I 

1 


No,  23. 

Ship  Protest  in  eonsi'qtienee  of  a  Loss  h^  Collision. 

By  the  public  instrument  of  protest  herein-after  contained  or  annexed  hereto, 

Be  it  Known  and  made  manifest  unto  all  people,  that  on  the  day  «l 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  , 

personally  came  and  appeared  befbre  me,  JR.  B.^  notary  public,  duly  autboriMd, 

admitted,,  and  sworn,  residing  and  practising  in  in  the  county  of 

,  in  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  also 
a  master  extraordinary  of  the  Hiffh  Court  of  Obancevy  in  England,  A.  B.,  master 
of  the  sloop  or  vessel  the  Anne  Mai^,  belonging  to  Liverpool,  O.  D.  mate,  and 
E.  F.  seaman  of  the  said  vessel,  who  £d,  severally,  dnly  and  solemnly  declare    ' 
and  state  as  follows  r  That  is  to  say,  that  on  the  tst  day  of  February  instant, 
about  half-past  three  p.  m.,  these  appearers,  and  the  rest  of  the  crew  Of  the  said 
vessel,  set  sail  in  her  from  Liverpool,  wrnild  on  a  voyage  to  Hatchett,  near  Bridge* 
water,  laden  with  a  cargo  of  hides,  the  said  vessel  oeing  then  tight,  staunch;  and 
strong,  well  manned,  victualled,  and  sound,  and  in  every  respect  fit  te»  perform  her 
said  intended  voyage.    And  these  appearers,  the  said  A.  B.  and  E.  P.,  for  them-*Vj 
selves,  declare  and  say,  that  about  half-past  two  a.  m.,  On  the  2tid  5of  February,  ' 
whilst  the  vessel  was  proceeding  on  faer  said  intended  voyage,  tfie  other  appearer, 
the  said  C.  D.,  being  below  in  bed,  and  the  said  vessel  being  between  the  Great 
Ormshead  and  Point  Linus,  the  wtnd  being  about  east'^outh-east,  whh  moderate  ' 
weather  and  smooth  water,  the  vessel  running  before  ihe  wind,  and  steering  about 
west-north  west,  under  all  sail,  with  a  square  sail  and  half  top-soil  «etr  and  this 
appearer,  A.  B.,  being  then  at  the  helm,  and  this  appearer,  K,  1^.,  being  forward,  ' 

he  cafled  out  that  he  saw  a  light  on  tWs  starboard  bow ;  and  they  at  %v9t  thought 

-    ■     -  ■■■.■■  ^  .....  ■     ■ .  I       .  ^  I ^ w 

*ne  wt>ri»  m  ttaltoi  ire  ■oiintftiii  Intoofcctd,  IhA  ttey  anly  toad  tokagitoitto  wrtwrnent,  Mid  Mf 
Botgfamzmiiu^ 

f  Bef(m  the  Act  B  8c  0  Wm.  4,  t.  62,  Bhip  prtiteits  vere  fitoenv  sworn  to  by  the  ftppearen. 

1  Thit  end  the  folloiriiig  protects  u«  take*  from  the  Anpen^  to  a  ^^T^eatlw  on  theOMee  mA  PrfteOce^oe 
a  Rotary  ,v  by;  aichwil  Bmm%  Saanteis  aii4  BeoaMK,  183&,  in  which  the  reader  wil  ftod  mveh  valnaUe  iu/br- 
mation  (m  the  lahject  of  protests,  and  also  on  all  other  mercantile  instranents  ^  the  p^par^tiou  of  which  the  ' 
aesistaiice  of  a  notary  is  veAil  or  aeeeisary. 


ikai  H  wib  Point  liniu  light,  but  it  aftarwaidi  tuiMd  out  to  Im  fhe  liighi  of  Ae 
steamer  VaduTins^  l%at  t\m  appearer,  the  said  i?.  F.,  imstediatdj  vent  bdov 
fbr  a  light,  and  brought  a  lantern  on  deok,  and  showed  the  light  orertte  star- 
board bow ;  and  this  appearer,  the  said  A,  B,,  pnt  the  helm  of  the  Anne  liarj  to 
the  starboard  until  the  course  was  altered  ihnn  west-north-west  to  south-west^  in 
order  to  avoid  the  steamer.  That  after  so  altering  their  course,  this  appeaser,  tke 
said  E.  F.,  shifted  the  light  from  the  bow  to  abaft  the  rigging  on  the  staiboaad 
side,  to  make  it  better  seen  by  the  crew  on  board  the  steamer ;  and  both  these 
appearers,  the  said  A,  B.  ana  E,  F,,  called  out  to  the  steamer  to  starboard  btr 
helm ;  and  about  five  minutes  after  the  light  was  shown,  the  steamer  stmck  fte 
Anne  Mary,  and  she  went  down  in  a  minute  afterwards.  And  this  ameaier*  the 
said  C,  D.,  for  himself,  declares  and  says,  that  he  was  bdowin  bed,  aad  was  awofce 
by  the  said  A.  B,  caUiog  out,  *'  Steamer  ahoy !"  and  he  immediately  nn  upon 
deck  in  his  shirt  and  drawers,  and  saw  the  a|q»earer,  the  said  E.  H»  hohttng  a 
lantern  on  the  starboard  quarter ;  and  this  appearer,  the  said  O.  D^  had  not  bean 
a  minute  on  deck  before  the  steamer  struck  the  Anne  Mary.  And  these  appcaras, 
the  said  A.  B.yC.  D.,  and  J&.  F^  for  theBMelves,  declare  uid  say,  that  immediaftBh 
after  the  said  C.  D,  came  on  deck,  the  steamer  struck  the  Anne  Maiy  neariy  amia- 
ships,  and,  for  the  preserralaon  of  their  lives,  these  appearers,  and  another  of  the 
crew  of  the  Anne  Mary,  jumped  oa  board  the  steamer,  and  airived  bade  at  liiar- 
pool  in  her  on  the  2nd  day  .of  February;  and  on  the  same  day,  tiiia  f^^eaiei;  die 
said  A.  B.,  appeared  at  the  office  of  me,  the  said  notary,  and  caused  ins  ptotort  lo 
be  duly  notecL  And  these  appearers  do  protest,  and  I,  the  said  notary,  do  abo 
protest  against  the  said  steamer,  and  the  said  collision,  striking  fiaots,  and  oecor- 
rencesi  and  all  loss  or  damage  occasioned  thereby. 

We,  A.  B.y  C.  Z>.,  and  E.  F.,  do  solemnly  and  sinoereW  declare,  Hiat  tiie  fare- 
going  statement  is  correct,  and  contains  a  tnie  account  of'^the  (acts  and  iiiifiiai 
stances ;  and  we  make  this  solemn  declaration,  conscientiously  believiBg  the  sane 
to  be  true ;  and  by  virtue  of  the  provisions  of  an  act  made  and  passed  in  the  uwHk 
year  of  the  reign  of  his  late  Majesty,  entitled,  '*  An  Act  to  I'epeal  an  act  d  the 
present  session  of  parliament,  entitled, '  An  act  for  the  more  effectual  abolituni  ef 
Oaths  and  Affirmations  taken  and  made  in  various  departments  of  the  State,  and 
to  substitute  Declarations  in  lieu  thereof,  and  for  the  more  entire  suppression  of 
voluntary  and  extra-judicial  Oaths  and  Affidavits,  and  to  make  other  proviaiops 
fbr  the  abolition  of  imnecessary  Oaths.' " 

A.  B. 

a  D. 

E.  F. 

Thus  declared  and  protested,  in  due  form  of  law,  at  the  office  of  me,  the 
notary,  at  ,  the  day  and  year  first  before  written. 

R,  B,,  Notary  Public,  liveipooL 

[Seal.] 


j^io.  24. 

Frotest  by  Shippen  of  Goodi  agtnnti  HheMtuUrnnd  Owners  ^a  Vessel,  m 
amsequenoerfihe  Master' i  refusal,  qfter  mUee,  to  tigna  BiU  tf  ladmg 
in  the  cuatomary  firm. 

Bt  the  public  instnunent  of  protest  herein^after  contained  or  «nn^g|td  hereto,  • 

Be  it  Known  and  made  maniiest  unto  all  people,  that  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ,  penonclk 

came  and  i^peared  before  me,  R,  B^  notary  public,  duly  anthonzedt  admittsd, 
and  sworn,  residing  and  practising  in  ,  in  the  county  of  ,  in  tfas 

United  Kingdom  of  Great  Britain  and  Ireland,  and  alscva  masto*  extrmotdmaiy 
of  the  High  Court  of  Chancery  in  England,  Q,  Q„  one  of  the  firm  of  G,  G.  and 


F(mn»  fjmd  Precedents.  cccxiii 

Gompftoj,  of  Livmpool,  merchants,  ih»  Bhippers  of  goods  and  merchandize  per 
ship  or  yeesel  the  Frances,  bound  on  a  voyage  from  Liverpool. for  New  York,  in 
the  Uaited  States  of  America,  and  O,  2>.,  of  Liverpool,  clerk  to  the  said  d.  GJ,  and 
Company,  who  did,  severaUv,  dtdy  and  solemnly  declare ;  and  first,  this  appearer, 
the  said  G.  D.,  for  himself,  did  declare  and  state  as  follows :  (that  is  to  say)*  That 
this  appearer  did  attend  for  the  said  G.  G.  and  Company,  the  shippers,  and  did 
conduct  the  deliveiy  on  the  day  of  instant,  at  and  alongside  of 

the  said  vessel  the  Frances,  of  goods  and  merchandize  mentioned  in  the  duplicate 
(or  copy)  bill  of  lading  hereunto  annexed.  That  E,  F.,  the  master  of  the  said 
ship  or  vessel,  signed  and  gave  a  bill  of  lading  for  the  seven  cheste  of  merchandize 
therein  mentioned,  with  the  words  **  One  chest  in  dispute ;  if  on  board  to  be  deli- 
vered ;  contents  unknown,"  written  at  the  foot  thereof;  and  that  the  said  G .  G. 
and  Company  objected  to  tiie  same ;  and  that  this  appearer,  the  said  O.  />.,  was 
present,  and  did  see  the  said  seven  cheste  of  merchandize  carefully  delivered  at 
and  alongside  the  said  vessel,  at  Liverpool  aforesaid,  in  the  usual  maimer,  and 
left  under  the  charge  of  the  mate  and  crew  thereof^  And  that,  on  this 
day  of  mstant,  this  appearer,  the  said  C,  Z>.,  did  deliver  to  the  said 

E.  F,  a  notice  and  demand,  signed  hj  the  said  G,  G.  and  Company,  of  which  a 
copy  is  hereunto  annexed ;  but  the  said  E,  F.  refused  to  comply  therewith,  or  to 
sign  or  deliver  any  other  bill  of  lading  in  another  form. 

And  the  appearer,  the  said  G.  G.,  for  and  on  behalf  of  himself  and  of  his  said 
eo-partner  in  trade,  imder  the  said  firm  of  G.  G,  and  Company,  and  for  and  oil 
behalf  of  all  other  persons  who  are,  or  shall  or  may  be,  interested  in  the  said  goods 
and  merchandize,  doth  declare  and  protest  before  me,  and  I,  the  said  notary,  at  the 
request  of  the  said  shippers,  the  said  G.  G,  and  Company,  do  protest  agamst  the 
owners  and  the  said  master  of  the  said  vessel,  for  and  m  respect  of  the  said  reAisal 
andueglect  to  sign  and  give  a  correct  bill  of  lading  for  the  said  goods,  in  the  usual 
and  customary  form,  ana  for  and  in  respect  of  all  fSall  of  marketo,  loss,  dama^, 
costs,  or  expenses,  which  the  said  shippers,  or  any  other  person  or  persons,  who  is, 
or  are,  or  shall  or  may  be  or  become  mterested  therein,  have  or  hath  incurred,  or 
may  incur,  by  reason  of  the  premises. 

O'.  D. 

Thus  done,  declared,  and  protested,  in  due  form  of  law,  at  the  office  of  me,  the 
said  notary,  at  Liverpool,  this  day  and  year  first  before  written. 

R,  jB.,  Notary  Public,  Liverpoctf. 

[Seal] 


No.  25. 

Oopy  of  the  Notiee  to  the  Master  referred  to  in  the  foregwng  Protest,  olh 
jecting  to  the  Qualpleation  introduced  into  the  Bill  of  Hading  mthout 
consent,  and  demanding  a  Bill  of  Lading  in  the  customary  form. 

To  Captain  E.  F.,  master  of  the  ship  or  vessel  called  the  Frances. 

We,  the  shippers  of  seven  cheste  of  merchandize,  hereby  give  you  notice,  that 
we  object  to  the  qualification  or  exception  of  "  One  chest  m  dispute ;  if  on  board 
to  be  delivered;  eontente  unlmown, '  added  without  our  consent  to  the  bill  of 
lading  signed  by  you  for  the  said  goods,  for  New  York,  knd  that  we  hold  yon  and 
the  owners  of  the  vessel  responsible  for  the  value  and  safety  of  all  and  every  goods 
which  we  shall  prove  to  have  been  delivered  at  the  said  vessel ;  and  we  demand 
and  require  you  forthwith  to  sign  and  ddiver  to  us  a  bill  of  lading  for  the  said 
goods,  m  a  usual,  legal,  and  customary  form ;  and  we  ffive  you  notice,  that  in 
default  thereof,  we  shall  protest  against  you,  and  we  shall  hold  you  and  the  owners 
of  the  vessel  responsible  for  all  loss,  damage,  coste,  or  expenses,  by  reason  of  the 
premises. 

Liverpool,  day  of  ,  1& 

G.  G.  and  Company. 


cccxir  .         Jlfpetuit^.     -. 

No!  26. 

Fr&t$9i  dfihs  Muier  of  a  Ven0lJbrI>emurrays^pag(Me  under  tie  St^mla- 

fionM  qfa  Ckarter^arty. 

Bt  Ihe  public  msinimmt  of  protest  h^reinaftar  oontidned  or  aimezed  fao^^o. 

Be  it  imoim  and  made  murnfiBBt  unto  all  people,  that  on  the         daj  of  , 

in  tbe  yeac  of  our  Lord  one  thousand  eight  hundred  and  ,  petsonallj 

came  and  appeared  before  tne,  B,  B.,  notary  publict  duly  anthoiixed,  admitted  and 

sworn,  residing  and.praoCiain^  in  JAreroooly  in  the  oounty  of  ,  ib  the 

United  Kingdom  of  Great  Bntadn  and  Ireland,  and  also  a  master  extraordinary  of 

the  High  Court  of  Chancery  in  £nglaiid«  C.  D^  matter  of  the  ehip  or  TeaBei'lhe 

Sarahroelongiag  to  the  port  of  ,  who  did  duly  and  sokmnly  declare  and 

state  as  follows ;  (that  is  to  say^  Thc^  he,  this  appearen  as  such  master  as  afoia 

said,  did  on  or  About  the  day  of  last,  let  the  said  ship  to  height 

to  S^  F.,  of  i  and  a  oharte^party  of  the  said  Yessel  fiHr  &  Toyage  £nm. 

to  liirerpool,  and  from  tibenoe  baok.  to  was  altered  into  oa 

the  said  .  day^of  last,  and  made  between  tiiis  appearer  of  the  «m 

part,  and  tifaie  said  jB.  F.,  of  the  other  part,  for  the  said  Toyage,  whereby  it  waa^ 

amongst  other  stipulatiotis,  engaged  and  agreed  [het^e  stais  the  nwmber  <^  dagt 

aUamed  f^r  %mJoaai9$  am4  rdoadmg,  and  the  amomntpfr  day  to  be  paid  feir  demmr 

rag%  a$  menUoned  in  the  ekarter*partif.]    That  this  appeaoer,  pursuant  to  tte  8«d 

ohartep-party,  did  receire  on  board  the  said  ▼essel  ati  afenaaid.,  -n  car^ 

of  lawifiil  floods,  provided  and  shipped  by  tha  agenta  of  the  aatd  S,  I',  Hwn, 

and  Jfrom  thence  proceeded  therewith  on  board  ^^aaid  yesB^  direct  to  Lmn^eol 

aforesaid,  where  aha  arrived  on  the  day  of  instant,  and  on  the 

instant,  when  the  said  yesael  had  been  reported,  had  got  into  a  pro|>a 

berth  fi^r  discharffing,  this  t^jpeaorer  gave  notice  to  O.  R.  and  Company,  the  agnii 

at  lireipool  of  the  said  E.F.^  and  t0  which  agents  the  cargo  was  aifareaEod,  tec 

this  appearer  was  ready  to  deliver  the  said  cargo  of  goods ;  and  that  the  agents  cf 

the  saia  fi^ighter  caused  the  discharge  of  the  said  cargo  of  goods  to  be  omnmwicad, 

and  they  received  and  took  the  same  £eom  the  said  veseel,  and  tiien  nroeeeded  to 

put  on  board  the  said  vessel  another  cargo  of  goods  for  her  yoyage  bacx  to 

aforesaid ;  but  that  the  agents  of  the  said  freighter  did  not  complete  dte  laadOog 

thereof  until  the  aay  of  instant,  being  days  beycmd  the 

time  herein-before  mentioned  and  allowed  in  and  by  the  said  charter-party  to  the 

said  freighter  or  his  agents  for  discliar^g  and  reloading  the  said  v^sel  at  llx^p- 

pool,  as  aforesaid,  whereby  the  said  freighter  hath  become  liable  to  pay  demurrage 

K>r  such  delay  or  detention,  pursuant  to  the  satd  charter-party,  for  days, 

at  and  after  the  rate  of  per  day,  ampunting  to  the  sum  of 

sterling,  and  which  sum,  or  any  part  theteof,  the  said  agents  of  the  said  freights' 

have  refused  to  pay.    Wherelbre,  the  said  f^earar,  Ajb.{  o«  behaU  nf  the  owaaia 

of  the  said  vessel,  and  on  'behalf  of  himself  as  master,  doth  protest ;  and  I.  the  said 

notary,  at  his  request,  do  also  protest  against' the  said  freighter,  E.  F^  and  against 

iiis  agents,  the  said  O.  U,  a^nd  Company,  and  against  all  i^id  every  other  person  or 

persons  whomsoever  responsible  or  liable,  or  whom  thes^  presents  do,  shall,  or  may 

concern,  and  holding  him  and  them  responsible  And  Imble  for  the  treicb  of  the 

said  charter-party,  and  for  all  demurrage,  daimage^  injvty,  loss,  wages,  costs,  uid 

expenses  incurred,  owing,  or  sustain^,  or  to  be  incurred  or  sustained,  by  reason  of 

the  said  breach,  delay,  &tention,  or  other  premises. 

Thus  doue»  declared,  and  protested,  ^. 

B,  JB.,  Notary  Public,  LiveipooL 

[Seal.] 

No.  27. 

Proteet  hy  ike  Master  of  a  Veeael  against  the  Consignees  of  Ooods  for  mef 
taking  and  discharging  them  from  the  Vessel  in  a  reasonable  time, 

Bt  the  public  instrument  of  protest  hereinafter  contained  or  annexed  hereto. 
Be  it  known  and  made  manifest  u*to  aH  peofile,  that  on  the  day  of 

in  the  year  of  our  Lord  one  thouaand  tight  handled  and 


Forms  and.Pre^edents.  ccaar.  ^ 

peraonally  eame  and  appeared  before  me.  R.  p.,  notary  public,  duly  authorized, 
admitted,  and  sworn,  residing  and  mraotiemg  in  liTorpool,  in  the  coimty  of  Lan- 
oaster^in  l^e  United  Eipgdom  of  Great  Britahi  and  frelandt  and',  slsa  iv  piaster  ^c;^ 
extraordinary  of  the  High  Court  of  Chanoeiy  in  £n,(^d,  A.  J9.,  master  of  the 
ship  or  vessel  the  Innes,  belonging  to  the  port  of  ,  who  did  duly  and 

solemnly  dedare  and  state  as  fdlows ;  (that  is  to  say,)  That  this  appealr^  did,  on   <^ 
or  about  the  day  of  la^  reoeiiKe  on  board  the  said  vessel  at  the  pxti 

of  Daatdg,  in  the  kingdom  of  Prussia  [keite  dewfibe  tki^tfods],  all  of  which  were 
shipped  on  board  her  there  bv  Messrs.  B.  ft  L.,  addressed  to  G.  D.,  at  liverpool 
aforesaid ;  and  this  appearer  dUily  signed  bills  of  lading  as  customary,  expressing 
the  said  goods  to  be  deihTorable  to  the  said  O.  /).«  at  Liver]^!,  he  or  they  paying 
the  ibeight  for  l&e  same,  with  prima^  accustmia^d.That  this  a  ppearer  proceeded 
witk  the  si&d  goods  on  board  the  said  vessel  direct  to  liverpool  afolfesiod,  where  - 
she  arrived  on  the         day  of  iastatn,  and  on  t&e       '  day  of  instonty 

when  the  said  vessel  had  been  reported,  and  had  got  into  a  proper  bertii  for  dis^ 
chaiigiHg,  this  appearer  gave  uotice  to  the  said  C.  A,  to  Whom  the  said  godds  were    - 
addressed,  that  tins  apnearer  was  ready  to  detiver  tih#  BOid  guocb,  but  frotai  that  time 
up  t»  the  date  and  vuking  of  these  pzese&ts,  neither  the  said  O,  Z>.,  nor  any  other    ^ 
person  on  his  behalf,  hath  received  or  discharged,  or  ofl^Ted  to  receive  or  dtechovgev' 
the  said  goodsfirom  the  said  vessel,  or  paid  or  offered  to*  pay  tlMA^gbt  and  primage  '  < 
thereof,  although  ihis<^peai!er  is  willing  and  desiiKyas  to  deliver  the  Said  foods;  and    ^ 
notwithstanding  this  iqppearer  hath  s^M^  times  applied  to|  and  raquested  ^e^aid"  >  - 
O,  Z>.  to  have  the  said  goods  dischaigied  fi^m  the  6«ud  vess^,  ttsdn^^elved  byhimy  < 
yet  he  still  delays  and  neglects  so  tod»;  and  titat  such  dehiy^a^'uegleet  «eB  tatnaA  '■  • 
sonable  andiiuurious  to  1^  interests  of  Ihe  ctwd^s  and  iliasti^  of  the  said  vessel    '-^ 
Whersfore,  the  said  appearer,  A,  B.,  en  behalf  of  the  owners  k>f  'tiie'said  vesseli  ^^ 
and  on  behalf  of  himself  as  msBter,  doth  j>rote8t,  and  ![  the  said  MCtoiy;  at  his 
reqasst,  do  also  pvotest  against  the  said  <J.  />.,  and  agaiinst  all  and  evei^  odiet^  *  ^ 
persen.  or  persons  wfaomoever  reqiensible  or  liable,  orwhom  ihese  ^reisents  dov  ^  ^ 
shall,  or.  may  bonoem,  and  holding  him  or  them  responsible  and  liable  foraB  " 
dennmoge,  damage,  injofy,  loss,  wages,  costs,  and  expen^eb  incurred;  owing  or    ' 
sustainedr  or  to  be  incurred  -^  0ui9tained,  by  reason  of  the  Md  ttnreasenabfe  delay,    ^ 
detention,  or  other  the  pvemises. 

Thus  dene,  declared,  and  protested,  in  due  form  of  law,  at  the  office  cf  me  the 
said  notaxy,  at  Liverpool,  the  di^'ond  year  first  belidre  written. 

J?,  i?.,  Notary  Public,  Liverpool 
[Seal.] 


No.  28. 

VictMlUn^  Bitt.'-B  8f  4  Wm.  4,  c.  52,  *.  63 ;  16  ^  17  yict  c.  107, 1. 140. 

Seep,  262. 


t  ■ ,  * 


Port  of  VictnaOing  BiU. 

Victuals  and  Stores  in  the  Kelson, 

George  Hooie,  Mastery  lor  Hong  Kong. 

JSJ?®"^  V  eOOTons. 

12  Passeujrers  I    ^ 


•drf. 


12  Passengers 


[HtrefbUms  M  einmeraehm  of  tki  variaiu  Pr&^iiam  \  Net  Quantities  taken  on  board. 

MMd  Starts.} 


•  k  * 


j  ^'       •  ■  ■.       . ' .  ■■     •> 


Eiajninedf  Is^  August,  184^  >      A.^At  Seajrcher. 
Cleexedt  lat , Aatguati  IQid.  4J.  «/>.,  OoUecton 


CCCXVI 


Appendix. 


No.  29. 

Cbehetfor  Britkh  Goods  fiee  o/Duty.—See  Note,  p.  262. 

LONDON. 
GuBtom  House, 

Id  the  Nelson,  Geo.  Home,  Hong  Kong. 

Know  yetihat  bath  entered  goods,  the  giowtk^pradobe, 

or  manvk&otnre  of  the  United  Kingdom,  not  prohibited  by  law  to  be  ex- 
ported, and  not  liable  to  any  duty  on  the  exportation  thereof. 


jei,ooo 


Value  one  thousand  five  hundred  pounds. 


Dated  this  ist  August,  184.1. 

A.  B,,  OoUeetor. 
C.  2).,  Conipt3t>Uer. 


Entered  Outwards, 

8rd  July,  1843. 

Endorsed  on  the  other  side. 

A.  B.  1/12        12  Bales  Linens,  Value  £1,095. 

1st  Sept.  1B43.  J     ^^  ^^^'  ^^^• 

Q.  P. 


No.  80. 


Ship' 9  Content— IQ  ^  17  Viet  e.  107, 1. 142. 


Port  of 


Ship's  Name. 


TomiAge  and 
Number  of  Qniis. 


TODM. 


Omia. 


IfBritiah,Portof 

Begistry :  if  Foreigii, 

the  Cowitrj. 


Number  of 
Crew. 


Name 
of  Master. 


Namherif 


*i .' 


Here  state  the  particulars  according  to  the  above  headings. 


Forma  md  Fr4eedent8. 


ocoxvii 


Warehooaed  Ooodi. 


If  any,  state  Marfcs  and 
Numbers  of  Packages. 


Drewbaekftud 
Restricted  Goodi. 


If  any,  state  Description 
of  Pitekages. 


British  Goods  and  Fore^rn  Goods 
firee  of  Duty,  and  Forasn 
Gogdf  not  for  Dnrarbtck. 


If  any.  State  '*  Sundry  Pfujkages 
containing/'  either  Class,  as 
the  case  may  be. 


If  any  Chods  shaU  have  been  reported  inwards  for  Exportation  in  such  Ship,  they 

must  be  so  stated. 


Cleared, 


Examined, 
(Signed) 


Dated, 


Searcher. 


I  do  declare,  that  the  ahoye  content  is  a  true  account  of  all  goods  shipped  or 
intended  to  be  shipped  on  board  the  above-named  ship,  and  correct  in  all  other 
particulars. 


Signed  and  declared,  this 
before  me, 

(Signed) 


(Signed). 


Master. 


day -of 


(Collector  or  Gomptioller. 


OMXVIU 


AppevO&f. 


No.  81. 

fanifeii  of  the  Oafrgo  laden  at  the  t^ort  of  JChlcuHa^  on  hoard  ike  BriUJi' 
built  Ship  "Maria,**  of  London,  John  Gan^beU,  eomvumder^  bomdfir 
London,  942  Tone,  66  Men. 


Marks. 

L. 

8. 

BLM. 

McK. 

AK. 

LSE. 

P 

TS. 

SR 

T. 

LD. 

Fellowee. 


FadM0e$. 

2400  bags 
287  ditto 
1094  ditto 
17  chests 
24dUto 
12  oases 
SOehests 
460  bags 
608  ditto 
28  bales 
219  boxes 
43  chests 
2  hogsheads 


*  OonUnU. 

Saltpetre 

ditto 

Sugar 

Indigo 

ditto 

Silks 

Oil 

Bice 

Beed 

Raw  Silk 

Tin 

Laodye 

Wine 


Bkifpen.      1      Conmgnm. 

Grant  and  Co. 

ditto 

ditto 

ditto         border. 

ditto 

ditto 

ditto 
MoieftCo. 

ditto 

£<hnoiid&Co.   Qladstane  ft  Odi 
M.  OuUen  &  Lamhu 

ditto  BofeiBBon  ft  Oo. 

Shipped  in  London  ibr  die  Bound. 


S.  m^hj  ft€a 


R$ecq>itml(Uicn.'^Two  thousand  six  hundred  and  thirty-seven  bags  of  ssltpitoek 
One  Uiousand  and  thiity^our  bags  of  sugar.    Seventeen  chests  of  indigo,  fto. 

John  Campbell,  commander  of  the  ship  Maria,  personfdly  appeared  and  dedaied 
that  this  manifest  contains  the  truth,  the  whole  truth,  and  nothing  but  the^butk, 
as  to  the  articles  shipped  on  this  .yesseltaceoiding  to  the  beat  p£  his  knontedywH 
belief. 

Declared  at  the  Calcutta  Goyermnent  Custom-house,  this  18th  May,  ISi^ 

John  CisfBiu. 
4li!  May,  1842. 
Before  me,  A.  B.,  Cdleetor  of  Customs. 


'  1  . 


t     tMIM    »    n    III    I     11*1       !■»    ^ririii    ilpt      •      i     , 


-'  i  r     \ 


•  ( 


.  No«  32. 

Manifest  qf  the  Cdrgpon  hoard  the  American  Ship  "  Webster,**  qfikettrt 
qf  Boston,  <f  the  burthm  of  970,  Tt^^  vihereqf  John  Smith  is  metkTt 


Marks* 

Descnptitm  qf  Goods.    ,          Shippers. 

Cansignets. 

AC. 

GTX. 

EBO. 

NL. 

XK. 

DO- 

227hogBhead»  Tobaoeo       J.  WaUan  ft  Go 
19       ditto       ditto         H.  BonmiftCkK 
24       ditto       ditto         W.Morton  ft  Co. 
1)6        ditto       ditto                  di«to 
51        ditto       dittE»                  ditto    . 
78        ditto        ditto         W  Smith  ft  Co. 

Aidee. 

ditto. 

AWkiftsftOa 

AvdML 

Aidee. 

Dated  at  Sea,  27ih  Not.  1848. 

(Signed) 

JOHH  SXIIB, 

Mister. 

Farms  nnd  JPtecedents.  •  ceoxix 


No*  B8. 
Average  Agreement. 

Articleb  of  Aorbembmt  entered  into  this  day  of  in  the  year 

one  thousand  eight  hnadred  and  hetween^.  B.,  master  of  the  ^p  or 

Tessel  the  Anna  Boleyn,  belonging  to  of  the  one  part,  and  the  seTeral 

persons  whose  names  are  hereunto  subscribed  of  the  other  part : 

Whereas  the  said  ship  or  vessel  Anna  Boleyn  having,  on  the  day  of 

last,  sailed  nrom  bound  on  a  voyage  from  thence  to 

laden  with  a  cargo  of  and  having,  on  or  about  the  day  of 

following,  encountered  stormy  and  tempestaous  weather,  the  said  vessel  labouring 
very  hard  and  driving  fast  on  shore,  the  crew  were  obliged,  for  the  safety  of  the 
ve^ei  and  cargo,  to  [here  mtut  be  recited,  dearly  and  earefuUy,  the  facts  and 
occurrences  which  gave  rise  to  the  general  average^  in  order  to  show  that  the  sacrifice 
and  expenses  teere  for  the  benefit  of  all  concerned,  and  that  the  parties  are  liable,  in 
point  of  law,  to  contribute  pro  rata  to  the  general  average ;]  whereby  or  by  means 
whereof  oonsideiuble  loss  has  been  sustained,  and  considerable  expenses,  disburse- 
ments, and  charges  have  been  ineurred,  the  amount  whereof  cannot  at  present  be 
sufficiently  ascertained,  and  which  may  form  a  charge  on  the  vessel,  fi^ight,  and 
the  goods  laden  on  board,  or  may  come  under  the  denomination  of  a  general 
average,  io  which  the  said  parties  of  the  second  part,  being  respectively  owners  or 
consignees,  or  agents  of  owners  or  consignees  of  the  goods  laden  on  board  thereof, 
may  be  liable  to  contribute. 

Now  these  articles  witness,  that  in  consideration  of  the  engagements  and  agree- 
ments of  the  said  parties  of  the  seoond  part,  herein-after  contained,  the  said  A.  B, 
for  himself  individually,  and  also  for  the  owners  of  the  said  vessel,  engages  and 
agrees  with  each  of  the  said  parties  of  the  second  part,  that  he  the  said  ^.  J^.,  or 
the  said  owners,  shall  and  will  deliver  or  cause  to  be  delivered,  as  soon  as  can  be 
oonvenieotlj  done,  at  the  port  of  aforesaid,  and  on  reasonable  request, 

the  respective  goods,  wares,  and  merchandize,  so  laden  on  board  the  said  vessel, 
belon^nff  or  consigned  respectively  unto  the  several  pajtie*  of  the  second  paxt,  his 
or  their  factors,  agents,  or  assigns,  and  permit  them  to  receive,  take  possession  and 
remove  the  same,  according  to  their  respective  rights,  positions,  or  ownerships 
thereof  (the  damages  or  casualties  of  Uie  seas  and  navigation,  restraints  of  princes 
and  rulers,  fires,  pirates,  enemies,  or  other  inevitable  accident  not  preventing).  In 
consideration  whereof  the  said  partie^  of  the  seoond  part  do  hereby  for  themselves, 
severally  and  respectively,  and  not  jcintljr,  personally  engage  and  agree  with  the 
said  maJster  A.  J?.,  individually,  and  alsp  wiUi  the  owners  of  the  said  vessel,  to  jpay, 
or  cause  to  be  paid,  uuto  the  said  A.  B.,  or  as  may  be  required,  unto  the  owners  of 
the  said  vessel  or  their  agents,  the  proper  and  respective  proportions  of  the  said 
general  average  loed  mnd  expensis,  Ia  reif)Mtof  theor  respective  goods,  aad  all  legal 
charges,  salvage,  and  other  expenses  to  which  they  are  or  shall  be  respectively 
liable,  or  which  the  cai^o  ought  to  bear  under  the  aforesaid  circumstances^  rateably, 
and  in  fair  pioportions;  and  for  the  better  cofiputuig  the  same,  they  do  hereby 
further  agree  to  ref^  the  amount  and  proq»ortioii  thereof  to  be  ascertained  and 
adjusted  by  O.  D.,  of  tforesaio^  insuraaofr^rokef ^  and  whose  decision  in 

the  premises  Hiey  do  hereby  engage  to  abifb  by  and  perform.  Witness  the  hands 
(^  tne  pn^ea,  the  day  and  year  first  befntt  wntten. 


INDEX 


TO 


THE   PRINCIPAL   MATTERS. 


ABANDONMENT  of  goods  thrown  overboard,  388. 

may  be  claimed  by  owner,  subject  to  salvage,  883. 

does  not  divest  property  of,  ^83. 

of  ship  to  insurers,  12. 

of  seamen  abroad,  provisions  against,  149. 

of  goods  for  freight,  824. 
ABATEMENT  of  freight,  173. 

plea  of,  by  part-owners,  70. 
ABSENCE, 

of  mariner  from  the  ship  without  leave,  forfeiture  for,  189,  467,  Ixxxiv. 

when  it  amounts  to  desertion,  130 — 8. 

when  not,  186—8,  471. 

occasioned  by  power  of  foreign  powers,  469 .^/S^^  Master — Wages, 
ACCEPTANCE  of  goods  under  biU  of  lading,  221, 819.— /S^  BiU  of  Lading^ 

Freight, 
ACCIDENTS  to  steam  vessels  to  be  reported  to  Board  of  Trade,  civ, 

safety  and  prevention  of,  xii.  xiii. 
ACCOMMODATION,  what,  to  be  provided  for  seaman,  Ixxxi. 

for  passenger,  ccvi. 
ACCOUNTS.— /S<?<J  Part-owners. 

of  voyage  between  part-owners,  78. 

settled  by  a  mc^jority  of  part-owners,  78.  >^ 

of  crews,  269,  xi.  xcii, 

contents  of,  160,  xcii. 

transmission  of,  to  shipping  master,  160. 
ACI  DS.^6'ed  Lime  Juice. 
ACTIONS,  by  part-owners,  79. — See  Part-owners. 

agftinst  them,  80. 

upon  charter-parties,  169,  260. 

on  bills  of  lading,  220,  248. 

for  demurrage,  221. 

on  bottomry  bonds,  122. 

for  collision,  623,  629. 
general  average,  388. 
seamen's  wages,  479,  634. 

limitation  thereof,  480. 
freight  |?ro  rata,  330,  360. 
salvage,  490. 


cccxxii'  Index. 

ACTS  of  God.  what  they  are,  286. 

ship-owner  not  liable  for,  256,  286. 
ADJUSTMENT  of  general  average,  386. — See  Average. 
ADMIRALS  not  to  interfere  with  wreck,  xvii. 
ADUIU AIuTY  COVKT. '--SeeBoUomru--8alvagd--MarUime  Lu»— Prize. 

exclusive  jurisdiction  of,  in  prize  cases,  21. 

act  to  improve  and  extend  its  jurisdiction,  cclxxi. 

dean  of  arches  to  sit  for  judge  of  Court  of  Admiralty  in  certain  ctses, 

cclxxi. 
advocates,  surrogates,  and  proctors  of  Court  of  Arches,  to  he  admitted 

in  Court  of  Admiralty,  cclxxi. 
whenever  a  vessel  shall  be  arrested,  &c.,  court  to  have  jurisdiction  orer 

claims  of  mortgagees,  cclxxii. 
court  to  decide  questions  of  title,  &c.,  cclxxii. 

appeals  may  be  made  to  the  Court  of  Admiralty  on  distribution,  cdixu. 
the  court  in  certain  cases  may  adjudicate,  &c.,  cclxxii. 
evidence  may  he  taken  vivd  voce  in  open  court,  cclxxiii. 

before  a  commissioner,  cclxxiiL 
attendance  of  witnesses  and  production  of  papers  may  be  compelled  bj 

subpcena,  cclxxiii. 
provisions  of  3  &  4  Wm.  4,  c.  42,  extended  to  Court  of  AdminJtj, 

cclxxiii. 
power  to  direct  issues,  cclxxiii. 
costs  of  issues  and  cpmmissions  to  be  in  the  discre|ipn  of  the  ooait, 

cclxxiv. 
power  to  direct  new  trials,  cclxxiv. 
granting  or  refusing  new  trial,  &c.,  cclxxiv. 
bills  of  exceptions  to  be  allowed  on  trials  of  issues,  cclxxiv. 
record  of  the  issue  to  be  transmitted  to   the   Court  of  Admiial^i 

cclxxiv. 
appeal  to  Privy  Coimcil,  cclxxiv. 

certified  notes  of  evidence  taken  mav  be  admitted  on  appeal,  cclxsv. 
power  for  judge  pf  Admiralty  to  make  rules  of  court,  cclxxv. 
protection  of  the  judge  of  the  Court  of  Admiral^,  cclxxv. 
gaolers  to  receive  prisoners  committed  by  the  Couii  of  Admirsd^  or  bj 

Admiralty  coroners,  cclxxv. 
prisoners  in  contempt  may  be  discharged,  cclxxv. 
'    jurisdiction  to  try  questions  concerning  booty  of  war,  cclxxv. 

of  Courts  of  Law  and  Equity  not  ^ken  away,  cclxxv. 
its  jurisdiction  as  to  disputes  between  part-owners,  68. 

si^ts  for  repairs  of  ships,  105—108,  122 — 126. 
jurisdiction  in  cases  of  mortgage,  72. 

of  necessaries  supplied  to  forei^  ships.  111. 
application  of  Pilot  Act  m,  159. 
pavments  for,  out  of  proceeds  in  v^i^try*  110,  ill- 
salvage,  488. 
seamen's  wages,  482. 
wages  of  foreign  seamen,  481. 
pilotage,  158, 159. 

power  over  foreign  ships,  159,  516 — 30. 
Dottomry  bonds,  111 — 126. 
in  cases  of  maritime  liens,  532. 
sentence  of  foreign  court  of,  when.  oondusiTet  1& 
personal  injuries  at  sea,  61. 
collision,  523. 
of  the  Cinque  Ports,  511. 
ADMISSION  by  part-owner  on  subject  of  conjoint  ownership,  not  bindii^ 

on  co-owner,  74. 
ADULT,  "statute,"  within  Passenger  Act,  who,  ccL 
ADVANCE  NOTES,  465. 

ADVANCE  OF  WAGES.— ^'^j  Allotment— Wages. 
AFFREIGHTMENT,  contract  of.-^<f»  Chaner-Party^BiU  o/Ladag, 
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AGREEMENT. — See  Seamen^  enpagment  of. 

for  transfer  of  property  in  British  ships,  must  be  in  writing,  1,  6i. 
for  purchase  of  ships,  2. 
for  building  a  ship,  3. 

for  payment  of  purchase-money  by  instalments,  3. 
when  property  passes  under,  8. 
forms  of — JSee  Appendix. 
AIR,  supply  of,  in  passenger  ships,  cviii. 
ALLIES,  salvage  on  the  capture  of  the  property  of,  516. 
ALLOTMENTS  OF  WAGES,  viii.  465,  Un.-^See  Wages. 

stipulations  for,  to  be  inserted  in  agreements  with  seamen,  465,  bui. 
ALLOTMENT  NOTES,  465. 
AMERICA,  LAW  OF, 

as  to  the  condemnation  of  prize  in  a  neutral  port,  or  the  port  of  an 

ally.  21,  * 

sale  of  ship  by  master,  5—18. 

ownership,  j»ro  tempore f  35,  218. 
registiy  of  ships,  45. 

lien  of  material  men  for  repairs  of  foreign  and  domestic  ships,  111. 
laws  of  New  York,  Fennsylyania,  Maryland,  Louisiana,  respecting,  111. 
stoppage  in  transitUy  254. 

transfer  of  proper^  in  goods  by  endorsement  of  bill  of  lading,  251. 
seaworthiness,  256. 

acceptance  of  goods  under  bill  of  lading,  when  evidence  of  con- 
tract to  pay  me  freight  expressed  in  it,  322. 
average,  374. 
deck  caigo,  369. 

when  ship  voluntarily  stranded  and  lost,  374. 
Factors'  Acts  m,  415. 
as  to  salvage,  general  principles  of,  489. 
dissolution  of  contracts,  425. 

by  embargo,  428 — 9. 
blockade  of  port  of  departure,  429. 

destination,  431. 
ship's  articles,  439. 
proportional  claim  for  wages,  where  voyage  divided  by  various 

^rts  of  deliverjr,  458. 
claim  of  seamen  K>r  wages  in  case  of  shipwreck,  458. 
ANCHOR. — See8alvag$  Qenerdi-— Salvage  in  the  UinqueFort4 — and  Marine 
Stores. 
ship  to  be  seaworthy  must  be  provided  with  proper,  254. 
liability  for  ii\juries  done  by  sunken,  of  person  to  whopi  it  belongs, 

279. 
ship  striking  against,  without  a  buoy,  307. 
to  be  marked  by  manufacturers,  cxxxix. 
APPAREL  OF  SHIP,  whether  part  of  it,  4. 
APPRENTICESHIPS,  to  the  sea  service,  Iv. 

shippinff  masters  to  assist  in  binding  apprentices,  and  may  receive 

fees,  Ivi. 
indentures  of  boys  bound  apprentices  to  sea  service  by  guardians  or 

oversow,  to  be  witnessed  ty  two  justices,  Ivi, 
indentures  of  apprenticeship  to  be  exempt  from  stamp  duty  and 

recorded,  Ivi. 
rules  to  govern  apprenticeships  of  paupers  in  Great  Britain  and  Ireland 
respectively,  Ivi. 
APPRENTICES  and  their  indentures  to  be  broiight  before  shipping  master 

before  each  voyage  in  a  foreign-going  ship,  Ivii. 
APPROPRIATION  of  ships  in  course  of  building  by  payment  of  instal- 
ments of  tup'eed  price,  3. — See  Appendix  of  Farms,  cclxxxiv. 
APPURTENANCES,  include  Runs  of  a  privateer,  5. 

nttings  of  a  packet,  5. 
things  necessary  to  working  ship,  5. 
♦  y2 
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APPURTENANCES— <!onttmwrf. 

include  fisliing  stores  and  whalers*  chronometers,  301.^ 
ARREST  of  ship  by  Admiralty,  68, 122. 
ASSAULT  AND  BATTERY,  on  board  ship  in  suit  for  collision  of  foreign 

ship  occasioning  damage,  131 — 2. 
ASSIGNEES  of  bankrupt  or  insolvent  part-owner,  rights  of,  74, 
ASSIGNMENT, 

of  bUl  of  lading,  ^(ib.^See  BiU  of  Lading. 

by  a  factor  as  a  pledge,  415. 
Factors*  Acto,  415,  421. 
of  wages  by  seamen,  465. 
AUTHORITY  of  master  over  crew,  129. 

over  passengers,  160. 
AVERAGE, 

general  or  fint)88,  customary  or  petty,  includes  towage,  beaconage,  «m 
other  sm^  charges  due  by  usage,  806. 
they  are  generally  with  primage  commuted  for  a  per  centage  cm  tbe 
freight,  306. 

Contents  of  Chap.  10,  Part  4. 

(Ss.)  1.  Of  the  Lex  Rhodia  de  Jaetu,  and  the  regulations  of  foieign 
ordinances  respecting  jettison,  800. 

2.  Of  the  losses  for  which  contribution  by  general  average  shall 

be  made,  363. 

3.  Of  the  jettison  of  goods  stowed  on  the  deck  of  the  ship,  M. 

4.  Of  ships  stranded  and  lost,  378. 

5.  Of  ship's  en>enses  in  port  of  refuge,  870. 

6.  Of  goods  sold  for  the  necessities  of  ship  and  cargo,  380. 

7.  Of  expenses  in  wages  and  maintenance  of  crew  daring  tk 

detention  of  a  ship  by  order  of  a  sovereign  power,  380. 
8   Of  the  expenses  of  wages  and  maintenanoe  of  crew  iHiik  die 

ship  is  waiting  for  convoy,  381. 
9.  Of  the  expenses  of  healing  mariners  wounded  in  defence  of  tbe 

ship,  382. 

10.  Of  loss  by  collision,  382. 

11.  Remarks,  383. 

12.  What  articles  to  contribute,  383« 

13.  Of  the  mode  of  contribution,  385. 

14.  How  settled  and  I'ecovered  in  case  of  dispute,  387. 
definition  of,  360. 

origin  of,  361. 

ancient  practice  of,  361. 

must  be  founded  in  voluntary  sacrifice  for  the  benefit  of  all,  361. 

not  for  common  sea  risks,  or  expenses  incident  to  the  adventuiei 

365. 
or  incurred  for  defence  against,  or  escape  from  an  enemy,  364— d. 
or  within  the  shipowner's  contract  to  Keep  his  vessel  "tight,  stanncti 

and  strong"  during  the  voyage,  376. 
unless  rendei-ed  neoe^ary  by  a  sacrifice  for  the  benefit  of  all,  376. 
forms  previous  to  jettison  prescribed  by  foreign  ordinances,  362. 
practice  and  laws  respectmg  deck  cargo  in  this  and  other  niAridiM 

states,  366. 
previous  consultation,  362. 
case  of  goods  thrown  overboard,  364. 
stowed  upon  the  deck,  866. 
or  ship  damaged  by  the  jettison  of  others,  366. 

Sut  into  lighters,  363. 
elivered  to  pirates,  363. 
of  goods  ransooied,  363. 
injured  by  the  shot  of  cannon,  365,  382. 
unladen  and  warehoused,  864. 
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AYEBAQE-'ContiHM^d. 

of  ship  and  its  fuiiiiture,  guns,  boats,  tackle,  goods  of  shipowner, 

364. 
for  expense  of  repairing  ship  when,  366. 
wages,  ACf  of  crew  during  embargo,  380. 

waiting  for  convoy,  381. 
repair  of  ship,  379. 
healing  of  disabled  mariners,  382. 
ships  running  foul  of  each  other,  382. 
stranding,  if  voluntary,  for  benefit  of  all  concerned,  and  ship  saved, 

cargo  to  contribute  to  the  damage  done  to  the  ship,  378. 
involuntary,  or  if  ship  lost  by,  whether  cargo  to  contribute,  374. 
difference  of  opinion  among  foreign  jurists  on  this  point,  374. 
oonflicting  decisions  by  courts  in  America,  374. 
decision  of  Supreme  Court  of  New  York  respecting,  375. 
doctrine  of  English  text  writers,  374. 
reasons  suggested  against  contribution  by  cargo,  when  ship  stranded 

and  lost,  374. 
contribution  for,  385. 
consignee  chargeable  for,  if  owner  of  the  ^oods,  but  not  in  respect  of 

receipt  of  them,  unless  so  stipulated  in  bill  of  lading,  388. 
what  articles  are  to  contribute,  383. 
mode  of  contribution,  385. 
acyustment  of,  386. 
example  of  such  acyustment,  386. 
action  for  and  evidence  in,  388. 
inspection  of  documents  on  which  statement  is  foimded,  refused  to 

plaintiff,  388. 
detention  of  cargo  for,  387. 
bond  for  payment  of,  388. 
Court  of  Equity  will  not  at  suit  of  sufferer  restrain  master  from  parting 

with  goods  of  others,  388 
agreement  for  payment  of,  889,  cccxix. 
case  of  salvage  on  capture  and  recapture  analogous  to,  387. 
difference  between  the  law  of  foreign  countries  and  of  England  on  sub- 
ject of,  388. 
freight  liable  to  contribute  to,  384. 
of  goods  thrown  overboard,  386. 
on  what  principle,  384. 

to  be  settled  according  to  the  law  and  usage  of  the  country  where 
contract  determines,  when,  388 — 9. 


B. 

BALLAST,  held  not  to  he  furniture,  4. 

shipowners  bound  to  find  for  ship,  1H5. 

merchandise  may  be  carried  as,  4,  185. 

what  articles  may  not  in  passenger  ships,  xiii.  ccix. 
BALLASTAGE,  rates  to  form  Mercantile  Marine  Fimd,  xvi. 

establishments  for,  to  be  chafed  thei*eon,  xvi. 
BANKRUPTCY.--5e0  Registry  Tranefers. 

of  vendor  of  ship,  effect  of,  57. 

of  mortgagor,  56. 

of  part-owner,  after  commencement  of  voyage,  74. 

interest  of  other  part-owners  not  affected  oy,  74,  77. 

of  shipowner,  effect  of,  in  case  of  mortgage  or  assignment,  30. 

title  of  mortgagees  and  trustees  for  sale  of  ships  liable  formerly  to  be 
defeated  by,  26. 

but  now  protected,  when  mortgage  or  assignment  duly  I'egistered,  26. 

object  and  effect  of  new  enactments  respecting,  29. 

old  and  new  law  on  this  point  compared,  30. 
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BANKRUPTCY— <y>n<twM<!J. 

tradesmen  dealing  with  apparent  owners  shotilcl  consult  raster  tn 
ascertain  the  amount  of  tneir  beneficial  interest  in  ship,  30. 

suits  by  master  of  ship  against  it  and  owners  in  case  of  their,  480. 
BARGE— S^e  Lighter. 
BARRATRY,  definition  of,  Ul. 

not  so  extensive  as  in  France,  141. 

not  essential  that  act  should  be  done  by  master  for  bis  own  benefit,  or 
with  intent  to  injure  his  owners,  141. 

but  must  be  agaipst  his  better  judgment,  141. 

against  whom  and  by  whom  may  be  committed,  141. 

instances  of  barratrous  acts,  141. 

offences  within  definition  of,  punishable  by  statute,  142 — 144. 

punishment  for  destroying  ship,  142. 

tiuming  pirate,  143. 

running  away  with  the  ship,  143. 

voluntarily  yielding  to  pirates,  144. 

not  resisting  pirates,  144. 
BEACONS,  penalty  for  wilfully  running  foul  of,  or  riding  by,  cxxlH. 
BEACONAGE.— 5'<ftf  Average, 
BERTHS  of  seamen,  allowance  for,  x.  Ixxvi. 

in  passenger  ships,  ccvii. 
BILL  OF  EXCHANGE,  taken  by  master  or  crew  for  wages,  4^.1. 

shipowner  taking  from  consignee  for   freight,  when  confined  to  his 
remedy  upon,  318. 
BILL  OF  HEALTH.  260. 

BILL  OF  LADING,  233.— 5'^^  Conveyance  of  Ooode  in  general  Shpt- 
Master. 

what  it  is,  234—236. 

to  be  signed  by  master,  234. 

made  out  by  directions  of  shipper,  234. 

sometimes  two,  sometimes  three  parts  of,  234, 

old  form  of,  235. 

new  form  of,  235. 

warranties  in,  233. 
exceptions  in,  235. 

special  clauses  in  for  demurrage,  &c.,  221 — 2.10. 

references  in,  to  charter-parties,  eflfect  of,  221. 

one  bill  of  lading  accomplished,  others  void,  235. 

master  should  not  sign  till  yoods  on  board,  236,  23R. 

nor  admit  statements  into,  inconsistent  with  tact,  236, 

consequences  of  so  doing,  236,  238. 

if  any  dispute  about  quantity  or  contents,  should  be  varied  accOTdingly, 
252. 

between  shipper  and  shipowner  not  conclusive,  236. 

when  conclusive  between  shipowner  and  third  party,  237. 

and  between  master  and  third  parties,  236, 238. 

to  whom  mastej-  and  owners  responsible  on,  for  loss  or  injury  of  goods, 
2«3N. 

right  of  property  and  of  possession  to  be  considered,  23S. 

and  whether  conditions  of  consignment  performed,  246. 

endorsements  of,  236,  239,  247. 

to  shipper's  order,  endorsed  and  unendorsed,  effect  of,  289. 

when  property  in  goods  vests  in  consignees,  238 — 247. 

when  not,  239—244—252. 

when  consignee  may  sue  master  or  shipowner  on,  222,  250. 

duty  of  master  to  retain  goods,  when,  244 — 251. 

cases  of  conditional  consignment  distinguished  from  those  where  pro- 
perty in  goods  vests  in  consignee  at  the  time  of  shipment,  246—25.1. 

endorsement  and  transmission  of,  as  i^ecurity  for  antecedent  advances, 
evidence  of  appropriation  of  specific  goods  to  consignee  at  the  time  of 
shipment,  247. 
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BILL  OF  UiDmO— continued. 

in  such  cases  property  vests  in  consignee  at  the  time  of  shipment,  when, 

247. 
and  he  maj  maintain  action  for  its  loss  or  i^jurj,  247. 
when  consignor  cannot  rarj  destination  of  conaignment,  247,  258, 

897. 
when  he  can,  240,  247. 

whether  consignee  who  is  only  agent  can  hue  on,  248. 
bnt  consignor  may  always  sue,  248. 
agent  may  sue  if  contract  in  his  own  name,  248. 
unless  prohibited  by  his  principal,  249. 
or  principal  may  sue,  249. 
result  of  cases,  250. 

enddrsement  of,  for  ralnable  consideration,  406, 414. 
right  of  assignee  of,  without  fraud,  410. 
cannot  be  defeated  by  consignor,  wh«n,  895, 897. 
otherwise  if  assignee  take  it  &oin  consignee  in  fraud  of  consignor, 

410. 
object  and  nature  of  consignm«it  and  character  of  consignee  to  be 

attended  to,  241,411. 
effect  of,  between  principal  and  factor,  411. 
Factors'  Acts,  6  Geo.  4,  o.  94 ;  0  ft  6  Yiet  o.  89,  411, 421. 
person  in  possession  of,  to  be  deemed  owner  df  goods  so  far  as  to  give 

validity  to  contract,  411,421. 
cases  on  construction  of,  417, 421. 
pledge  of,  by  factor,  effect  on  consignor's  right  to  stop  tfi  trcuuitu, 

415. 
consignor's  right  in  equity,  subject  to  right  of  pledgee*  419. 
endorsement  of,  endence  of  transfer  not  actual  transfer  of  property  in 

goods,  411. 
circumstances  equivalent  to,  411 — 12. 
lUfiignment  of,  406. 
if  master  engage  to  deliver  goods  to  agent  of  consignor^  when  liable  for 

not  doitig  so,  418 — 14. 
to  whom  master  should  deliver  goods»  251. 
should  observe  his  engagement  in  bill  of  lading,  251. 
priority  of  endorsement,  to  be  looked  to  by  him,  413. 
when  mftstar  should  require  indemnity  before  delivery  of  goods,  252, 

413. 
what  amounts  to  a  dehvery  pursuant  to  bill  of  lading,  283. 
particular  restrictions  in  endorsement  of,  405. 
master  should  in  prudence  insist  on  all  parts  of  being  retiu-ned  to  him 

before  be  allows  goods  to  be  unshipped  at  port  of  loading,  425. 
BILLS  OF  LADING  ACT,- 18  k  19  Vict.  o.  Ill,  251. 
BILL  OF  SALE.— ^tf<j  Sale^-Regittrp^Transfer. 

ships  or  shares  thereof  must  be  transferred  bv,  2,  54,  xxxvii. 

essential  bv  maritime  law  to  valid  transfer  of  a  ship,  2. 

contents  of,  54,  xixvii. 

exempt  from  stamp,  when,  xxiii. 

recital  in,  of  certificate  of  registry  |^ot  required,  54. 

must  be  produced  to  the  registrar  of  port  where  ship  registered,  54, 

xxxviL 
miist  be  entered  in  book  of  registry^  54,  xxxvii. 
produced  upon  registering  ships  de  novo,  xliii, 
BL0CKADE.--5^«r  Disiolutioti  of  Contracts. 
of  port  of  destination,  431. 
departure,  429. 
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BOARD  OF  TRADE.— 

Contenti  of  Part  2. 

(S.)  1.  Of  the  Board  of  Trade:  its  general  functions  in  relation  to  Ae 
mercantile  marine ;  and  of  local  marine  boards,  and  shippiBg 
offices  established  under  its  authority*  82,  xxiL 
powers  of,  generally,  under  17  A 18  Vict  c.  104,  82. 
general  superintendence  of,  in  matters  relating  to  merchant  ships  ind 

seamen,  82. 
to  prepare  and  sanction  forms  of  books,  instruments,  papers,  fte.,  re- 
quired by  the  Act,  82. 
which  are  to  be  marked  or  sealed,  82. 
and  sold  at  custom-houses   and    shipping   offices,   and  persons 

licensed  to  print  and  sell  them,  82. 
such  documents  sealed  or  signed  by  secretary  or  officer  ofmarioe 
department  to  be  receiyed  in  eridenoe,  82. 
consular  and  customs'  officei's,  marine  boards  and  shipping  masters  to 
make  such  reports,  retiums,  official  log-books,  &e.,  as  board  mty 
require,  82. 
power  of  all  officers  of,  to  require  production  of  documents,  hsts  of 
persons  on  board  ship,  official  log-books,  explanations,  Ac,  when 
reason  to  suspect  laws  not  compHed  with,  83. 
penalty  for  not  obeying  such  requisition,  83. 
on  refusing  such  explanation,  83. 
may  appoint  inspectors,  83. 

to  report  on  nature  and  cause  of  any  accident  or  damage,  83. 
and  whether  provisions  of  act  or  regulations  made  under  it  baTe 

been  observed,  83. 
and  whether  hull  and  machinery  of  any  steam  ship  are  in  good 

and  sufficient  order,  83. 
inspectors  empowered  to  go  on  board  and  inspect  ship  and  all 

tnings  in  it,  83. 
to  summon  all  persons  and  make  inquiries  of  them,  83. 
compel  production  of  papers  and  documents,  83. 
administ^  oaths  and  declarations,  83. 

witnesses  so  summoned  to  have  expenses,  and  liable  to  penalties  kr 
not  answering,  or  refusinff  to  pit>duce  documents,  83. 
authorized  to  establish  marine  ooaras  at  seaports  of  United  KingdoDt 
83. 
how  marine  boards  constituted,  84. 
shipping[  offices  to  be  established  by  them,  84. 

Dusiness  of  shipping  offices,  84. 
may  dispense  with  shipping  master's  superintendence,  liii. 
shipping  masters  may  be  removed  by,  liL 

may  direct  duties  of  shipping  masters  to  be  conducted  at  Custom- 
houses, liii. 
may  take  upon  itself  duties  of  local  marine  boards  in  certain  cases.  11 
may  cancel  or  suspend  certificates  of  masters  and  mates,  Iv. 
powers  of,  respecting  lighthoueet  under,  xv. 
forms  of  ship's  articles   sanctioned  by,  441,  Ivii. — See  Appendix  of 

Forme, 
regulations  for  maintaining  discipline  on  board  sanctioned  by.  441, 

Iviii. 
power  of,  as  to  wages  and  property  of  deceased  seamen,  466,  Ixx.— ^ 

Marine  Boarde — Shipping  Officee. 
survev  of  steam  vessels  by  persons  appointed  by,  xiL 
BOAT  (Ship's)  no  part  of  ship  or  of  her  apparel,  4. 

for  sea-going  snips,  xii. 
BOATS  under  fifteen  tons,  employed  on  rivers  or  coasts  of  United  King- 
dom, need  not  be  registered,  47. 
for  steam  vessds,  xii. 
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BOATS— oonttitMtfe^. 

no  decked  A'essel  except  Bteam-tuffs  to  proceed  to  sea  witliout  being 
supplied  with  proper  boats  according  to  tonnage,  xcrii. 

for  passenger  ships,  cviii. 
BOND,  for  payment  of  ayerage,  388. 
BOTTOMRY.— 5#tf  Hypotheoation^Moiter^Mantme  Lien. 

Contents  of  Chap,  3,  Part  2. 

(Ss.)  1.  Of  the  liability  of  owners  of  ship  and  employers  of  master  upon 
his  contracts. — Of  proceedings  against  them  personally,  and 
ajKainst  the  ship,  97. 

2.  of  their  personal  liability  on  his  contracts  for  necessaries,  98. 

3.  Of  charges  on  the  ship  in  specie. — ^Repairs  done  in  England  not 

privileged  as  in  civil  and  maritime  law. — Lien  of  sUpwright, 
106. 

4.  Doctrine  and  jurisdiction  of  Admiralty,  110,  543. 

5.  In  foreign  parts  master  may  hypothecate  his  ship,  but  not 

generally  at  the  residence  of   his  owners. — Of   contracts  by 
bottomry.  111. 
6'.  Requisites  to  validity  of  bottomry  securities,  117. 

7.  Must  be  for  relief  of  ship's  necessities,  121. 

8.  Proceedings  in  Admiralty  upon  them,  122. 

9.  If  several  securities  of  this  Icind,  last  entitled  to  priority,  123. 
10.  Extent  to  which  freight  may  be  ^edged,  125. 

by  master,  112 — 124. 

hj  master  appointed  by  a  charterer,  97. 

distinction  between  and  retpondentiay  112. 

nature  of  contract  of,  112, 113. 

essential  to,  that  lender  incur  the  sea  risk,  and  pledge  take  effect  only 

on  ship's  arrival,  117, 119. 
origin  of,  112. 
does  not  transfer  property  in  ship,  gives  merely  privileged  claim  on, 

115,  532. 
money  not  to  be  borrowed  by  master  at  the  residence  of  owners  without 

their  consent,  115. 
what  to  be  considered  for  this  purpose  residence  of  owners,  115. 
in  foreign  countries,  116. 
remedy  of  lender  against  master  or  ship,  116. 
though    maritime    interest    not    stipulated,    owner  not   personally 

responsible  on  instrument  of,  117. 
master  cannot  charge  ship  for  his  own  debt,  121. 
case  in  illustration  of  this  rule,  121. 
but  his  subsequent  misapplication  of  money  advanced  for  the  ship's 

necessities  will  not  deprive  lender  of  the  benefit  of  security  by,  121. 
(puBre^  whether  lender  on,  be  bound  to  see  to  application  of  money,  121. 
IS  not  required  to  consider  the  expediency  of  repairs,  &c.,  121. 
must  ascertain  the  existence  of  an  unprovided  necessity,  121. 
master  must  be  acting  within  scope  oi  bis  authority,  121. 
given  by  owners,  114. 

on  English  ships  bound  to  the  East  Indies,  113. 
on  foreign  ships  bound  thither,  114. 
BOTTOMRY  BOND.— iS^*^  Hypothecation— -Mantime  Lien. 

total  loss  within  the  meaning  of,  cannot  happen  if  the  ship  exists  in 

specie,  113 
no  settled  form  of,  118. 
requisites  of,  117,  119,  120. 

repayment  must  depend  on  safe  arrival  of  ship,  117, 119. 
choee  in  action  not  assignable  at  common  law,  115. 
hut  in  Admiralty  negotiable,  115. 
valid,  if  money  originally  advanced  on  ci-cdit  of  ship,  117. 
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BOTTOMKY  BOND— «)»«t«M<'«l. 

otherwise  not,  117. 

not  bottomry  if  money  payable  in  any  erent,  11  t;  119. 

though  not  at  mtiritime  interest,  117 — 119. 

liability  of  lender  to  sea  risks  must  appear,  119. 

otherwise  maritime  interest  usurious,  and  bond  void,  119. 

will  be  liberally  construed,  119. 

may  be  given  to  consignees  of  cargo,  118. 

by  master  appointed  by  themselres,  when,  118. 

by  the  British  consul,  118. 

by  master  of  British  ship*  in  BritiBh  pest,  116. 

creatuies  of  distress^  as  such,  liberally  considered,  119. 

by  master  appointed  by  imderwriters  after  abandonment  by  owners, 
118. 

giren  to  charterer,  when  consignee  of  the  ship  at  ^e  port,  supported, 
118. 

given  to  agent  of  owner  supported,  118. 

when  agent  of  owner  may  take,  118. 

if  bottomry  originally  contemplated,  bond  not  inTalidated  by  eoDatenl 
security,  117. 

debtor  of  shipowner  cannot  take,  118. 

must  be  given  by  master  acting  widiin  scope  of  his  authority  fts  sodi, 
121. 

in  Admiralty,  may  be  good  in  part,  and  bad  in  part,  120. 

when  several  given,  last  in  date  entitled  to  priority,  123. 

proceedings  upon,  in  Admiralty,  122. 

where  master  pledges  ship,  he  pledges  freight  also,  125. 

freight  earned  from  sub-shippers  liable  in  payment  of,  as  against 
charterers  of  ships,  126. 

receipt  of  freight  by  obligee  of,  is  receipt  by  shipowner,  859. 
BKITJSH  SEAMEN,  descripticm  of»  85. 
BRITISH  SHIPS,  their  ownership,  registry,  iv. 
BROKER,  passage,  regulations  respecting,  ccxxi. 

must  obtain  licence,  ccxxi. 
BUILD  AND  EQUIPMENT  of  steam  ships,  xii 
BULLION  contributes  to  general  average,  884. 
BULK  not  to  be  broken  within  four  leagues  of  coast.  Until  report  and  entry 

made,  280. 
BUOYS. — See  SUam  Ships — Passenger  Steamsrs — Salwiffe* 

penalty  for  wilfuUy  running  foul  of.removing^  maldng  fast  to,  or  riding 
by,  xvi. 

for  passenger  ships,  ccviii. 
BURNING  a  ship,  how  punishable,  142. 
BYE-LAWS  for  regulation  of  pilots. — Bee  Pilots,  xiii. 
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CABIN  PASSENGER,  authority  of  master  over,  160, 105. 
provisions  for,  164. 
unbecoming  conduct  of,  164. 
CABLES. — See  Salvage — Marine  Stores, 

punishment  for  causing  them  to  be  cut  without  permit,  cxxxviii. 
CAPTAIN  of  Queen's  ship  liable  for  damage  done  by  it,  530. 
CAPTURE,  property  of  ships,  how  acquired  by,  18. 

no  uniform  rule  among  nations  as  to  period  when  property  in  ships 

devested  by  capture,  19. 
in  this  country,  legal  sentence  of  condemnation  neoessaiy,  19. 
effect  of  judgment  of  foreign  Coiul  of  Admiralty  on  freight  and  cargo, 

18,19. 
condemnation  by  minister  or  consul  of  belh'gerent  state  in  neutnd 
port,  not  valid,  19,  20. 
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CAPTURE— «)n^t>iu^rf. 

grounds  of  invalidity,  20,  21. 

but  ship  Ijing  in  neutral  port  may  be  oondomned  in  country  of  captors, 
21. 

Bbip  lying  in  p<Hrts  of  allies  of  captors  may  be  condemned  there,  or  in 
country  of  captors,  21. 

title  of  captor  relates  to  time  of  capture,  22. 

salvage  upon  recapture,  512. 

of  property  of  allies,  514. 

seiziure  and  sale  of  ship  by  neutral  does  not  change  property,  21. 

capture  by  pirates,  property  not  changed,  21. 

Amcan  states  not  considert^d  pirates,  21. 

capture  and  ransom,  381. 
CAPTURED  GOODS,  freight  of,  807,  868. 
CAPTURED  SHIPS,  registry  of,  xxxiii. 
CARGO. — See  Bill  of  Ladinf — Ma$ter — Freight — Stoppage  in  transitu. 

lading  of,  258. 

duty  of  owners  as  to  receipt  and  care  of,  258 — 59. 

duty  and  liability  of  master  as  to,  258 — 59. 

removal  of,  into  another  sbip.  278. 

hypothecation  and  sale  of,  by  the  master,  278 — 74. 

proper  when  necessary  to  enable  him  to  convey  it,  or  part  of  it,  to 
its  destination,  124,  274. 

general  average  on  accoimt  of  sale  of,  when  admissible,  880. 

delivery  of,  281,284. 

delay  in  lading  or  unlading  of,  its  effect  on  demurrage,  222,  282,  281. 

detamer  of,  for  freight,  &c.,  204,  219. 

merchant  charterer  answerable  for  freight  of,  though  not  detained  for 
by  master,  814. 

detainer  of,  for  salvage,  490. 

hypothecation  of,  by  the  master,  278 — 74. 

lien  on,  for  what,  205. 
CARGO  BOOK,  262. 

CARRYING  DANGEROUS  GOODS,  prorisions  respecting  the,  xiii 
CASUALTIES.— i^^ij  Wreck  and  Salvage. 
CINQUE  PORTS,  salvage  therein,  511. 
CERTIFICATE.— 5^  Master— Pilotage. 

of  competency  of  master  under  17  &  18  Vict.  c.  104,  86. 

of  service  under  same,  86. 

production  of,  to  officers  of  customs,  87. 

of  fitness  to  pilot  vessels  to  be  granted  by  pilotage  authorities,  158 — 54. 

sea-going  certificate  of  steam  vessel,  xii. 

number  of  passengers  limited  by,  ciii. 

cancelled  for  fraud  or  error,  cii. 

of  shipping  master  or  customs'  officer  that  ship's  articles  produced  to 
him,ixi. 
CERTIFICATES  OF  MORTGAGE  AND  SALE,^See  RegUtry,  v. 
CERTIFICATE  OF  REGISTRY.— 5#tf  Begistry,  iv. ' 

form  of,  52. 

what  is  to  be  specified  therein,  52. 

how  obtained,  52. 

declaration  required  when  ship  owned  by  a  corporate  body,  v. 

bv  what  officers  to  be  granted,  54,  i. 

cnange  of  owners  to  be  endorsed  on,  xxxiv. 

change  of  master  to  bo  endorsed  on,  xxxiv. 

power  to  ^ant  new,  xxxv. 

provision  m  case  of  loss,  &c.  of,  xxxv. 

provisional,  when  to  be  delivered  up,  xxxv. 

custody  of,  delivery  of  may  be  recjuired,  penalty  for  detention  of,  xxxv. 

mode  of  proceeding  if  party  detaming  aoscond,  xxxvi. 

penalty  for  using  improper,  xxxvi. 

of  ship  lost  or  ceasing  to  be  Britinh  to  be  delivered  up,  xxxvi. 

provisional  for  ship  vesting  in  British  owners  at  foreign  port,  xxxvi . 
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CERTIFICATE  OF  REGISTRY— aMOmikrf. 

penalty  for  using  improper,  xxxvi. 

made  evidence  of  the  matters  recited  in,  by  16  &  17  Vict  c.  104, 
xlvui. 
CHARTERER  OF  SHIP,  when  to  be  considered  as  owner,  25,  204,  219.  . 

when  liable  as  such,  25,  31 — 43. 
CHARTER-PARTY. 

Contmts  of  Chap,  1,  Part  4. 

(Ss.)  1 .  Of  the  instrument  of  contract  by  charter-party,  168 — 69. 

2.  Of  the  usual  contents  thereof. — Stipulations  as  to  voyage, 

freight,  burthen  of  ship,  &c.,  171. 

3.  Of  stipulations  as  to  time  for  providing  and  receiving  cargo, 

174. 

4.  Construction  of  charter-parties,  176. 

5.  Of  covenants  in  charter-parties. — Conditions  precedent,  188. 

6.  Evidence  of  usage  of  trade,  when  admitted  in  their  interpreta- 

tion, 195. 

7.  Bills  of  lading  for  ^oods  shipped  imder  charter-party,  198. 

8.  Of  the  charter-parties  of  the  East  India  Company,  199. 
definition  of,  90, 168. 

etymology  of,  168. 

by  whom  to  be  executed,  169. 

form  of,  171. 

may  be  obligatory  on  one  party,  optional  on  the  other,  193. 

usual  contents  of,  171,  173. 

charterer  may  load  ship  with  his  own  goods,  or  take  in  goods  of  othcis, 

or  underlet,  172. 
clauses  of  demurrage  in,  173. 
actions  upon,  169, 170. 

made  by  master,  how  binding  on  the  owners,  90,  93,  169. 
commencement  of  the  operation  of,  175. 
effect  of  penal  clause  in,  205. 
damages  may  be  recovered  beyond  it,  205. 
but  not  more  than  actually  sustained,  205. 
clause  binding  the  cargo  inoperative,  205. 
shipowner's  lieu  on  goods  for  freight  undeis  204, 219.s 
on  what  principle  foimded,  205.  ^ 

its  extent  in  case  of  chartered  ships  limited  by  bill  of  lading,  206,  219. 
charterer  owner  pro  ten^pore,  when,  34,  43,  li08. 
cases  thereon,  208,  219. 
rule  of  construction  deducible  from,  43. 
lien  bv  express  contract,  219. 
when  lost  or  waived,  282. 
construction  of,  175. 
must  be  liberal,  175. 

but  not  inconsistent  with  obvious  meaning  of  words,  183 
cases  in  illustration  of,  183. 
construed  according  to  the  usage  of  trade  in  general,  and  of  particular 

trade  to  which  they  relate,  195. 
cases  in  illustration  of,  195,  198. 
when  particular  covenants  are  independent,  or  conditions  precedent, 

general  rule,  188. 
cases  in  iUustration  of,  188,  195. 

mode  of  estimating  freight  when  assoi-ted  cargo  shipped,  184,  185. 
under  seal,  cannot  be  released  by  agreement  not  under  seal,  171. 
charter-parties  of  East  India  Company,  199. 
clauses  usually  contained  in,  199. 
dissolution  of  contracts  of,  425. 

dispensation  of  conditions  in,  436. 
by  consent  of  parties,  425. 
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CHARTER-PARTY— «>»ti«ii«l. 
dissohitioii  by  war,  426. 

by  prohibition  to  export,  427. 
by  blockade  of  port  of  destination,  431. 
not  dissolved  by  embargo  or  temporary  restraint,  428. 

or  delay  from  natural  impediments  to  navigation,  28^. 
nor  by  blockade  of  port  of  departure,  429. 
CLEARANCE  of  passenger  ships,  ccv. 

penalty  for  obtaining,  if  ship  not  properly  stored,  ccxi. 
of  steam  vessels  carrying  passengers,  ciiL  ccv. 
CLEARANCES  OF  SHIP,  in  what  they  consist,  261. 
regulations  of  Customs'  Act  respecting,  261. 
as  to  clearing  outwards,  261 ;  inwards,  280. 
COAST  GUARD,  remuneration  for  service  of,  in  case  of  wreck,  cxcvi. 
COASTING  TRADE,  admission  of  foreign  ships  to,  cxcix. 

ships  employed  in,  by  whom  formerly  to  be  navigated,  88,  89. 
hirmg  of  seamen  employed  in,  Ivii. 
COCKET,  what,  262,  280.-5^  Clearances. 
COLLISION.— iSetf  Maritime  Lien. 

Contenti  of  Chap,  2,  Part  6. 

(Ss.)  1.  Of  the  civil  and  maritime  law  respecting  it,  519. 

2.  Law  and  practice  of  Court  of  Admiraly ;  causes  of  collision,  520. 

3.  French  regulations  for  prevention  of,  528. 

4.  Law  of  England,  528. 

5.  Regulations  of  17  k  18  Vict  c.  104,   as  to  lights  and  fog 

signals,  526. 
rules  as  to  ships  meeting  each  other,  526. 
rules  for  steamers  in  narrow  channels,  526. 
if  collision  happens  through  breach  of  above  rule,  owners  not  entitied 

to  recover,  527. 
breaches  of  such  rules  to  be  deemed  occasioned  by  wilful  default  of 

master  or  person  in  charge,  unless  contraiy  shown,  527. 
collisions  between  steamers  to  be  entered  in  official  log,  cv. 
master  responsible  to  shipowner  and  merchant  in  case  of  negligent  or 

wilful,  519. 
rule  of  Roman  law  respecting,  520. 
by  maritime  law,  where  neither  vessel  to  blame  or  both,  or  where  blame 

cannot  be  discovered,  damage  to  be  borne  equally  bv  both  parties,  520. 
that  is,  by  equal  division,  and  not  relatively  to  value  of  ships  colliding,  520. 
reasons  of  Yalin  for,  528. 
rule  of  old  and  modem  French  law,  520. 
rule  of  maritime  law,  where  both  vessels  to  blame,  adopted  by  English 

Court  of  Admiralty,  520. 
cases  in  illustration  of,  521. 
justice  of  rule  questioned,  522. 
policy  of,  maintained,  523. 
remedies  for  injury  by  collision,  523. 
remedies  in  Court  of  Admiralty,  523. 
causes  of  collision,  what,  523. 

are  oommunisjuriSf  520. 
nature  of  proceedings  in,  523. 
evidence  by  written  depositions,  523. 

judge  assisted  by  elders  of  Trinity  House,  in  what  manner,  524. 
rules  of  the  sea,  524. 
orders  of  Trinity  House  coi*poration,  525. 
exemplified  by  decided  cases,  525. 
Admiralty  notice  as  to  lights,  527. 
efifect  of  Pilot  Acts  on  liability  of  owners,  masters,  and  pilots  for,  158, 530. 

officers  of  Queen's  ships,  530. 
rules  of  the  sea  in  France,  528. 
law  of  England,  both  vessels  to  blame,  each  paily  bears  his  own  loss,  528. 
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COLLISION— amtiwM^I. 

80  if  neither  to  blame,  882,  521. 

plaintift' who  proves  that  defendant  was  in  fault,  and  no  want  of  ordinaiy 
care  on  his  own  part  contiibutiug  to,  may  recover  compensiition,  52ii. 

what  circumstances  to  be  considered  in  determining  this,  528. 

no  inflexible  rule  of  the  sea  dispensing  with  exercise  of  ordinary  cautioii, 
528. 

regulations  for  the  prevention  of,  526. 

in  Admiralty,  where  both  vessels  to  blame,  value  of  cargo  to  beiududed 
in  estimate  on  which  equal  division  made,  52U. 

not  so  by  maritime  law,  according  to  Yalin,  529. 

nor  by  common  law,  529. 

but  merchant  may  recover  against  owners  of  vessel  in  fault,  529. 

in  case  of  accident,  collision  a  peril  of  the  sea,  within  exception  of 
charter-party,  530. 

foreign  ship  doing  damage  may  be  arrested  .by  order  of  judge  until 
security  given,  510,  529. 

liabiHty  of  owners  for,  Umited  to  value  of  ship  and  freight,  520. 

whether  owner  or  charterer  liable  in  case  of,  41. 

when  vessel  imder  charse  of  Iicen8e4  pilot,  158. 

priority  in  Admiralty  of  lien  for  damage  by,  534. 
COLONIAL  VOYAGES  defined,  ccxviii. 

what  provisions  of  Passengers  Act,  1852,  to  apply  to,  ccxviii- 
COLONIAL  LIGHTHOUSES,  cxciv. 
COMMON  CARRIERS,  liability  of  shipowners  as,  256,  280. 
COMPULSORY  PILOTAGE,  xiv. 

COMPUTATION  OF  VOYAGES  FOR  PASSENGER  SHIPS,  ccix. 
CONDEMNATION, 

of  ships  unfit  for  service  by  courts  abroad,  15. 

no  such  jurisdiction  known  to  law  of  England,  15. 

of  oaptiu:ed  ships,  18. 

of  prizes,  and  of  shins  that  have  violated  the  laws  for  prevention  of 
the  slave-trade,  official  copy  thereof  to  be  produced  at  the  time  of 
registry,  50. 
CONDITION,  precedent,  what  shall  be  and  what  not,  188. 
CONFLICT  OF  LAWS,  xcvi. 

CONSIGNOR.— .5<»  BiU  of  Ladings-Conveyance  of  Qoodt  in  OeneraH  8k^ 
Stoppage  in  Transitu. 

by  what  act  his  right  to  stop  in  transitu  may  be  taken  away  before  the 
end  of  the  transit,  405. 

statutes  thereon,  401,  415. 

when  property  in  goods  passes  from,  to  consignee,  289 — 250. 

when  not,  244. 

object  and  nature  of  consignment  and  character  of  consignee  to  ^ 
attendedto,  241,  41L 

when  entitled  to  sue  on  bill  of  lading,  238,  251. 

cases  of  conditional  consignment  by,  246. 

endorsement  and  transmission  of  bill  of  lading,  230. 

when  he  cannot  alter  destination  of  consignment,  240,  251,  402—3. 

stoppage  in  transitu  by,  391. 
CONSTRUCTIVE  ASSISTANCE, 

in  cases  of  salvage,  496—502. 
CONTENT,  what,  262. 
CONTRABAND  GOODS, 

must  not  be  taken  in  by  master,  259. 

nor  shipped  by  merchant,  804. 

freight  not  payable  to  a  neutral  vessel  in  respect  of,  358. 
CONTRACT, 

what  words  amount  to,  in  bills  of  lading,  Ac.,  220. 

by  charter-party,  when  it  may  be  broken  off,  174. 

consequences  of  doing  so,  174. 
reciprocal,  192. 
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by  charter-party  reciprocal,  but  may  be  obligatoiy  pa    oi^e   party, 
optional  on  the  other,  192 
CONTRIBUTION.—iSde  Average,  General 

of  part-owners  towards  expenses  of  ship,  74. 
CONVEYANCE  of  goods  in  general  ship,  2m.— See  BiU  of  Lading— Mc^sUr. 

ConUati  of  Ohap.  4,  Fart  4. 

(Ss )  1.  The  usual  mode  of  entering  into  this  contract,  233. 

2.  Of  bills  of  lading, — their  form,  signature,  and  efiecti  234. 

3.  To  whom  the  master  and  owners  are  responsible  on  \)iUs  of 

lading, — cases  of  conditional  consignment,  the  condition  being 
unperformed,  considered,  238. 

4.  Cases  of  conditional  consignment,  the  condition  having  been 

performed,  246. 
&.  Of  the  effect  of  bills  of  lading  transmitted  as  security  fpr 
advances,  or  to  indemnify  against  acceptances,  247. 

6.  Of  actions  by  consignees,  being  only  agents  of  the  owners  of 

goods,  248. 

7.  Remarks  on  cases  cited,  251. 

8.  Description  of  goods  in  bills  of  lading,  252. 

9.  Admiralty  cases;  consignors*  or  enemies  property,  233. 
CONVOY, 

meaning  of,  263,  264. 
general  average  in  respect  of,  381. 
former  statutes  relative  thereto,  267. 
constructions  put  on  warranties  to  sail  with,  268. 
ships  not  to  sail  without,  257. 
what  is  a  sailing  with,  263. 
what  is  not,  264. 
warranty  to  sail  with,  263 — 264. 

how  made,  234. 
when  bill  of  lading  amounts  to  such  a  warranty,  233, 234. 
how  complied  with,  266. 
when  not,  266. 

covenant  to  sail  with  first,  190. 
owners  answerable  for  a  breach  of,  268. 
bond  to  be  taken  by  officers  of  customs  for  sailing  with,  268. 
penalty  on  master  ior  not  sailing  with,  267. 

for  departing  from,  267. 
CORDAGE;  bought  specifically  for  ship  in  course  of  building,  passes  with 

it,  6. 
COUNTERMAND.— iS^tf  Stoppage  in  Transitu,  of  delivery,  391. 
COURT  OF  CHANCERY, 

if  amount  of  part-owner's  shares  in  dispute  will  restrain  sailing  of  ship 

till  ascertained,  71. 
but  application  must  be  made  as  quickly  as  possible,  71. 
remedy  in,  for  part-owners  to  obtain  adjustment  of  ship's  accounts,  78. 
CnEW.—See  Seamen. 

CRIMES,  committed  on  the  high  seas  and  abroad,  xi. 
CUSTOMS, 

officers  of,  may  be  appointed  receivers  of  wreck,  506. 

duties  of,  when  receiver  absent,  in  cases  of  w;*eck,  cxxix. 
act  for  general  regulation,  provisions  of,  respecting  clearance  of  ships 

and  entry  inwaj^s  and  outwards  of  goods,  26 1,  280. 
efiect  on  contract  of  carriage  of  seizure  of  goods  by,  286. 
effect  on  claim  for  demurrage  of  detention  by,  227. 
officers  of,  their  duties  in  clearance  of  ships,  261, 280. 

authority  of,  to  board  ships  on  arrival,  and  remain  till  goods 

delivered,  280. 
masters  to  provide  accommodation  for,  283. 
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DAMAGE  done  to  cargo,  effect  of,  on  freight,  324. 
DAMAGES, 

may  exceed  penalty,  205, 223. 

for  not  loading  sliip,  how  estimated,  180 — 182. 

in  cases  of  collision,  520 — 529. 
DAMAGING  ship  or  stores,  punishment  of  seamen  for,  140,  Ixxxiv. 
DANGERS  of  seas  and  navigation  and  of  '*  roads,"  335,  288. 
DECK  CARGO, 

general  average  in  respect  of,  366. 

practice,  laws  and  ordinances  of  foreign  states  in  respect  of  avange  on 
jettison  of,  366. 

timber  may  not  be  carried  as,  except  stores,  or  spars  for  ship  s  use,  or 
temijorarily,  373. 

regulations  of  18  &  19  Vict.  o.  119,  respecting,  in  passenger  ships,  cdv. 
DECKS, 

on  what,  passenf^ers  may  be  carried,  cciv.  covi. 

of  passenger  ships  must  be  constructed  to  satisfaoticMX  of  emigntioa 
oflBcers,  ccvL 

space  to  be  allowed  between,  ccvL 
DELIVERY  ORDER,   effect  of  transfer  of,  on  right  to  atop  goods  « 

transitu,  403. 
DELIVERY, 

of  ship  to  vendee,  22. 

or  muniments  of  title  to,  22. 

in  case  of  sale  of  a  share,  22. 
DAY,  definition  of,  as  to  demurrage,  222. 
DEAD  FREIGHT,  205. 

DEATH  OF  SEAMEN,  effect  thereof  as  to  wages,  453,457. 
DECLARATION.— /S^tftf  Registry. 

to  be  made  on  registering  ships,  40. 

of  prize  ships,  50. 

of  ships  condemned  for  breach  of  laws  for  prevention  of  slaTe-trade,  dO. 

of  ships  owned  by  corporate  bodies,  50. 

by  joint-owners  to  be  considered  as  one  person,  xxxii. 

on  loss  of  certificate  of  registry,  xxxv. 

punishment  for  false,  under  17  &  18  Vict.  c.  104,  xlvii. 

form  of,  for  body  corporate  as  trausferree,  clxv. 
by  individual  owner,  clxiii. 

owner  on  transmission,  clxvii. 
on  transmission  by  bankruptcy,  marriage,  will,  or  intesta^. 

xxxviii. — xl. 
by  mortgagee  on  transmission,  clxxi. 
DEEDS,  bv  whom  to  be  executed,  169, 170. 

from  what  time  tliey  take  effect,  1 75. 
DELAY. — See  Demurrage, 

in  commencement  of  voyage,  174,  176,  179,  190. 

in  unloading  ship,  its  efiects  on  demurrage,  223,  232. 
DEMISE  OF  SHII^ 

when  charter-party  constnied  as,  34, 208,  219. 

when  not,  209,  214. 

consequences  of,  34,  43. 
DEMURRAGE. 

Contents  of  Chap,  3,  Part  4. 

(Ss.)  1.  What  it  is,  220. 

2.  How  to  be  computed,  222. 

3.  Construction  of  stipulations  respecting  it,  223. 

4.  How  regulated  by  usage  in  the  absence  of  express  stipulatioitt, 

227. 

5.  When  it  ceases,  229. 

6.  Rcmai*ks  on  cases  i-elating  to  it,  231. 
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DEMUHRAG£'<x>fittittMtl. 

definition  of,  220. 

oerUin  niunber  of  days  allowed  in  charter-parties  for  loading  and  un- 
loading, and  usually  k further  speciJUd  titMy  220. 

if  merchant  detain  ship  beyond  two  designated  periods,  he  is  liable  to 
action  for,  220. 

words  to  the  same  effect  usually  introduced  in  bills  of  lading,  220,  221. 

contract  expressed  therein  adopted  by  and  binding  on  consignee,  who 
daims  and  obtains  goods  under  bill  of  lading,  220,  221. 

when  such  words  not  introduced,  master  cannot  maintain  action  against 
consignee  on  bill  of  lading  for,  221. 

unless  a  contract  to  pay  it  can  be  implied  from  words  of  reference  to 
charter-party  by  which  demurrage  payable,  221. 

"  days  **  in  clause  of  demurrage  in  port  of  London  mean  working  days, 
and  do  not  include  Sundays  or  holidays,  222. 

better  to  mention  working  or  running  days,  222. 

to  be  reckoned,  tmless  otherwise  expressed,  from  ship's  arrival  at  usual 
dock  or  place  of  discharge  in  the  port,  and  not  at  the  port  or  at  the 
ship's  berth,  222. 

but  this  may  be  varied  by  express  stipulation,  222. 

when  destination  of  ship  changed,  254. 

may  be  in  the  alternative,  or  according  to  circumstances,  222. 

stipulated  rate  of  demurrage  usual  measure  of  damages  for  ship's  deten- 
tion, 223. 

but  not  absolute  or  necessary  measure,  223. 

more  or  less,  as  justice  may  reauire,  224. 

when  time  thus  ascertainea  and  limited, merchant  liable  for  default,  224. 

if  author  of  delay,  expense  must  fall  on  him,  224. 

cases  in  illustration  of  this  rule,  224. 

even  when  delay  inevitable,  227,  251. 

he  might  have  protected  himself  by  express  stipulation,  227. 

or  bound  himself  by  terms  less  stringent,  227. 

if  he  do  not,  law  wul  enforce  his  contract,  227. 

instances  of  unavailable  excuses,  327. 

of  delays  occasioned  by  the  fault  of  the  master  or  shipj-owner,  227. 

engagement  to  unload  within  "  usual  and  customary  time"  of  pcyticular 
trade  or  port,  how  constnied,  227. 

no  demurrage  in  case  of  hostile  occupation  of  destined  port,  227. 

demurrage  stipulated  while  waiting  ror  convoy  ceases  when  convoy  ready 
to  sail,  229. 

while  waiting  for  cargo  ceases  when  ship  fully  laden,  229. 

if  ship  has  once  set  sail  and  is  driven  back,  claim  of  demurrage  not 
revived,  229. 

for  ddays  without  fault  of  merchant,  opinion  of  Lord  Teuterden  re- 
specting, 231. 
by  prohibition  of  foreign  govdmmentto  export  stipulated  cargo,  227. 
by  frost,  227. 

by  crowded  docks,  224,  231. 
by  Custom-house  restraints,  227,  231. 

when  merchant  cannot  be  said  to  detain  a  vessel,  232. 

what  time  allowed  to  unload,  if  goods  inaccessible  during  stipulated 
days,  232. 

cases  thereon,  282. 

damages  in  the  nature  of,  220, 221. 

payment  of,  by  East  India  Company,  199,  20H. 

parties  liable  to  pay  it,  221, 223. 

no  lien  for,  205,  220. 
DENIZENS  may  own  British  ships,  47. 
DERELICT,  what  salvage  allowed  in  oases  of,  489. 
DESCRIPTION  AND  OWNERSHIP  OF  BRITISH  SHIPS,  iv. 
DESERTION  OF  SEAMEN,  what  acts  amount  to,  12Q.—See  Seamen, 
punishment  for,  1 35. 


DESERTION  OF  8EAMEN-^dtmi««iwrf. 

forfeitare  of  wages  by,  iM,  471.  .       ,««   .e^  i 

entering  into  the  Queen's  Bertie©  is  not  deserticm,  189, 453,  Ixxv. 

seamen  imiwrisoned  for,  may  be  sent  on  board  before  tenninatioBof  sen- 
tence, 138,  Ixxxv. 

provisions  of  17  &  18  Tict  c.  104,  for  checking,  Ixxxv. 
DESTROYING  a  ship,  how  punished,  140, 142. 

where  oflfenders  may  be  tried,  143. 
DESTINATION  of  ship,  when  lay  days  begin  on  change  of,  17 L 
DEVIATION.— 5m  Duties  of  Matter  and  Owners. 

what  is;  what  not,  270,  271. 
DIAMONDS,  &c.,  quality  and  value  of  to  be  expressed  in  bill  of  lading, 

292. 
DIETARY  SCALE,  on  board  passenger  ships,  ccxiL 

variation  by  emigration  commissioners,  ccxiiL 
DISCHARGE  AND  PAYMENT  OF  WAGES.— Sdtf  Seamen, 
DISCIPLINE,  provisions  for  maintaining,  x. 
DISOBEDIENCE,  offence  of,  by  seamen,  135, 139.— 5ctf  Seamen. 
DISSOLUTION  OF  CONTRACTS. 

ContenU  of  Chap.  18,  Part  4. 

(Ss.)  1.  Of  dissolution  by  mutual  consent,  424. 

2.  By  events  rendering  the  perfoimance  of  the  contact  illegal— « 

war  and  embargoes,  426. 

3.  Of  blockade  of  the  port  of  departure,  429. 

4.  Of  blockade  of  the  port  of  destination,  431. 

5.  Recent  decisions,  436.  .         vii    r 
master  not  boimd  to  redeliver  goods  for  which  he  has  signed  bills  of 

lading  imless  indemnified  against  them  and  freight  paid,  425. 
for  carriage  of  goods  by  act  of  the  parties,  424. 

war,  427. 

meaning  of  in  charter-party,  436. 
trading  with  enemy,  426, 430. 
prohibition  to  export,  427, 
embargo,  428,  429. 
blockade  of  port  of  departure   does  not  dissolve  contract,  but  only 

suspends  its  perfoimance,  429. 
notification,  efieot  of,  430. 

binding  on  subjects  of  state  to  which  addressed,  430. 
reasonable  evidence  of  knowledge  by  subjects  of  other  states,  when,  430. 
of  port  of  destination  dissolves  contracts,  431. 
if  real  and  effective,  431. 
blockades   relaxed    by  belligerents  inter  se,  relaxed    or  null  as  to 

neutrals,  434. 
but  voyage  not  illegal,  if  no  intention  to  break,  432. 
not  dissolved  if  parties  knew  of   blockade  when  contract  entered 

into,  433. 
cases  thereon  in  American  Courts,  429. 

in  Admiralty,  King's  Bench,  and  Common  Fleas,  441. 
DOCKS,  demurrage  while  waiting  in,  224. 

lien  for  goods  in,  282. 
DUNNAGE  must  be  provided  by  master,  259. 
DUTIES  OF  MASTERS  AND  OWNERS.— ^«tf  Master. 

ContenU  df  Chap.  5,  Part  4. 

(Ss.)  1.  Of  the  preparation,  264. 

2.  Of  the  commencement,  261. 

3.  Of  the  course,  271. 

4.  Of  the  completion  of  the  voyage,  279. 
of  masters  and  owners,  264. 

preparation  for  voyage,  264. 


DUTIES  OF  MASTERS  AND  OWNERS -«)irtiw4«l. 

responsibility  of  master  oommences  with  receipt  of  goods,  when  Yeoeived 

on  beach  or  quay,  or  boat  sent  for  them,  268. 
re^>on8ibi)ity  or  wharfinger  oeases  on  delivery  by  him  to  mate  on  the 

wharf,  258. 
not  to  take  more  goods  than  ship  can  w^U  cany,  369. 
to  provide  a  stannoh  ship,  2544 
merchant  enffering  damage  from  insufficiency  of  ship  entitled  to  recom- 

pence,  254.  / 

no  warranty  of  ship's  seaworthiness  in  contract  with  seamen,  264. 
insure  against  all  perils  not  within  the  exceptions,  266. 
warranty  of  seaworthiness  implied  by  law,  266. 
ship  not  seaworthy  without  competent  mast^,  257. 
or  without  competent  crew,  and  some  one  capable  of  taking  master's 

place  in  case  of  illness,  267. 
master  must  take  pilot  where  required,  257. 
taking  goods  on  board,  258. 
stowage  of  goods,  259. 
not  to  be  stowed  upon  deck  without  the  consent  of  the  owner  of 

them,  368. 
unless  according  to  usage  of  trade,  368. 
ship's  papers,  250,  260. 
no  false  ones,  260. 
or  unauthorized  colours,  260.' 
master  must  wait  stipulated  lay  days,  261. 
as  to  commencenltot  of  voyage,  261. 
clearances  of  ship,  261. 
warranty  to  sail  with  convoy,  268. 
what  amounts  to  compliance  with,  264, 265. 
what  not,  266. 
as  to  course  of  voyage,  271. 
must  pursue  direct  course,  271. 
when  deviation  excused,  271. 

owner  responsible  for  loss  of  goods  during  unjustified  deviation,  271. 
no  deviation  to  take  in  additional  cargo  during  imavoidable  delay,  272. 
transhipment,  when  proper,  278,  276. 
sale,  when  proper,  278. 
hypothecation  of  cargo,  274. 
must  take  care  of  cargo,  278. 
completion  of  voyage,  279. 

must  take  care  that  ship  is  properly  moored  or  anchored,  280. 
responsible  if  goods  stolen  by  persons  on  board  the  ship,  278. 
or  lost  by  sailing  in  fair  weather  upon  rocks  or  shallows,  279. 
must  report  ship  and  crew,  280. 
must  not  break  bulk,  when,  280. 
must  deliver  bill  of  lading  to  collector  or  comptroller  of  customswhen 

required,  280. 
must  deliver  cargo  to  consignees  without  delay,  281 . 
has  no  right  to  detain  them  for  wharfage  if  desired  to  deliver  them  over 

the  ship's  side,  281. 
must  watch  them  in  lighter  till  it  is  fuUy  laden,  284. 
what  is  a  delivery  pursuant  to  bill  of  lading,  283. 

at  the  port  of  London  to or  his  assigns,  283. 

what  not,  283. 

protests,  duty  of  master  respecting,  284. 
occasions  of  making  them,  284. 
DRUNKENNESS, 

offence  of,  in  seamen,  139. 
of  master,  140. 
of  pilot,  158,  xiv. 
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lEAST  IKPIAN  elup9,  saving  of.  8  &  4  Vict.  c.  ftO*  jretatmg  to,  xtL 
EAST  INDIES  ANT)  COLONIES. 

pro^daions  of  17  &  18  Vict  c.  104,  as  applied  by  East  jDdian  apd  eolo- 
nial  governments,  may  be  enforced  tnjnougbout  the  Empine,  xL 
E  AST  INDIA  and  Colonial  Acts  to  be  subject  to  disallowance,  and  requixe 

sanction  as  in  otber  cases,  id. 
EAST  INDIA  COMPANY,  their  charter-parties,  199. 
.ships  employed  in  observations,  104. 

in  military  expeditions,  804. 
last  port  of  discharge,  202. 

detained  by  them  in  India  till  un£t  for  service,  394. 
by  what  officers  ships  belonging  to  are  to  be  registered,  48. 
registration  of  Indian-built  ships,  ccxlv.  . 

power  to  adopt  provisions  of  Passengiera  Ac^  within  territoiies  of,  166. 
EFFECTS  of  deceased  seamen.— -S^  Waae$. 
EMBARGO,  general  average  in  respect  of,  380. 

when  it  puts  an  end  to  contracts  for  carriage  of  goods,  428 — 29. 
effect  thereof  as  to  wages,  451,  469. 
EMBEZZLEMENT.— /Stf^  5^m^/i—3f<i«l6r. 

of  goods  by  master,  shipo?mers  not  liable  for,  unless  ship  employed  in 
carrying  for  hire,  93—4. 
by  mariners,  charges  master  and  owners,  299. 
owners  not  chargeable  for  beyond  the  value  of  &hip  and 
freight,  1297. 
of  cargo  or  stores  by  mariners,  eflfect  thereof  upon  their  wages,  xxxi?. 
ENDORSEMENT.— iStftf  Indorsemmt 
ENGAGEMENT  of  seamen,  Yu.—See  Seamm. 
ENTRY  of  goods  inwaids,  280. 

outwards,  261. 
ERASURES  in  agreements  with  seamen  must  be  attested,  Ixi. 
EVIDENCE,  xvi.— 5«^  Registry, 
proof  of  ownership,  22. 
of  necessity  of  repairs,  1 05. 
of  agreement  with  seamen,  Ixii, 
of  negligence  by  pilot,  158 — 59. 
EXAMINATION 

of  masters  of  foreign-going  and  home-trade  passenger  ships,  86. 
of  pilots,  158— *54. 
EXAMINATIONS  and  certificates  of  masters  and  mates,  vii. 
EXECUTORS,  property  in  ship  vests  in,  without  registration,  ft4. 
,EXERC1T0R  NAVIS,  84,  91, 97. 

F. 

FACTORS'  Acts,  415,  421. 
FACTOR.— i^w  Stoppage  in  Tmislbu. 

foimerly  cotdfl  not  pledge  bill  of  lading,  415. 

law  altered  by  6  Geo.  4,  c.  94,  and  5  &  6  Viet  c.  89,  415,  421. 

persons  in  possession  of  symbols  of  property  to  be  dee^bd  true  owners 
thereof,  ror  thfe  purpose  of  t^liedge  or  deposSt thereof,  4Sil. 

goods  entrusted  toi  contmcts  respecting  them,  421. 

fraudulent  conduct  of,  how  punished,  note  (<?),  416. 

what  documents  may  be  pledged  by,  43^2. 

exchanges  of  securities  protected,  421. 
FALSE  LIGHTS,  prevention  of,  xii.  , 

^ABBB.'— See  Passenger  Steam&f 9. 

provisions  to  prevent  erdsioil  ofiin  tteaniers,  167. 
FIRE  on  ship-board,  owners  not  answeraftte  for,  292. 

offence  of  setting  fire  to  ships,  142.  .   '    ' 

not  occasioned  by  lightning,  not  within  exception- of  ftctd'oJP  iHd,  292. 


FIRE— iJontinMerf. 

precautions  to  preyent,  in  steam  ttessels,  xii. 
FISHERY,  ships  employed  in,  what,  need  not  be  registered,  47^ 
FISHERY,  GREEKLANT),  fishfngstores  of  ship  employed  in,  to  U  ytOtted 
as  part  of  the  ship,  4, 5,  301.  '  -      '        i 

FTSHINa  TACKLE,  whether  included  under  the  words  ^^^/Umietir^,  4. 
FOG  SIGNALS  and  lights,  xii. 

FOREIGN-BUILT  shins  owned  by  British  subjects,  50. 
FOREIGNERS.— -S*?^  Transfers  and  Transmissions. 

not  to  be  interested  in  British  ships  unless  naturalized,  47. 

application  of,  to  Court  of  Chancery,  to  compel  sale  of  ship  to  which 
entitled  by  transmission,  65. 
FOREIGN  COUNTRY,  what,  115. 
FORE  IGN  SEAMEN,  employment  of,  88—9. 

suits  by,  fbr  wages,  481. 
FOREIGNVESSELS, 

registry  of,  ^dien  bought  by  British  subject,  58,  xxxrr . 

when  they  must  employ  a  pilot,  159. 

power  to  arrest  and  obtain  security  for  injuries  done  by,  ill . 

liability  of,  in  Admiralty,  for  collision,  580. 

employed  in  coasting  trade  and  goods  carried  in  them  not  subject  to 
higher  rates,  dues,  duties,  tolls,  &c.  than  British  ships  and  goods, 
89,  cc. 
FOREIGNGOING  SHIPS,  what  are, 83. 

agreement  with  seamen  of,  lyiii. 
FORFEITURES,  under  17  Sl  18  Vict  c.  104,  how  recoverable,  x. 

for  exercising  the  privileges  of  British  ship  without  having  obtained  a 
tertiilcate,  47. 

of  seamen's  wages,  x.  i 

FORGERY,  punishment  for,  vi.     '  '  ,  /  . 

FORMS.— -S'etf  Contents  and  Appendix.  '   '  • 

FRAUDULENT  sale  of  a  ship  in  the  West  Indies,  16. 
FREE  ON  BOARD,  -  -      ;         ;:  | 

when  goods  so  delivered  can  be  stopped  in  tran^tu,  408.     "   '  ' '  '  ' 
FREIGHT.— iS'«j  Charter-FartyShipownerg'  llm  Jbr^BrE  vf  Ladifi^ . 

ContmU  of  Chap.  0,  Petri  4. 

(Ss.)    1.  In  the  absence  of  express   stipulation,  freight  not  dite^'till 

voyage  perlbrmed,  807. 
2.  Modes  of  its  calculation— of  an  agreed  sum  for  the  voyage— of 

tonnage-fteight ;  of  time-freight,  811.  .  -  ^  • 

S.  Time  juduI  manner  of  its  payment-^^f  the  words  on  payment  if 

freight  in  bills  of  lading,  and  of  their  effect  where  daii^aity 

made  without  payment,  314. 

4.  When  a  contract  to  pay  freight  may  be  implied  against  the 

receiver  of  goods  under  the  usual  bill  of  lading,  81^*  .^   . '  ^ 

5.  Equivalent  recommence  in  the  nature   of  freight  i^-  'W^ct 

(freight  not  having  been  earned)  the  shijiowner  is  m  soine 
oases  entitledi  8^. 

6.  Freight  on  illegal  voyages,  823. 

7.  Whether  damaged  goods  are  exempt  from  freight,  or  may  be 

abandoned  for  it,  824. 

8.  Of  freight  pro  ratd  itineris  peracti,  829, . 
0.  When  right  to  freight  commences,  851. 

10.  Of  entire,  divided,    and  intermediate  voyages — ^ireigh^  how 

payable,  852.  -     - 

11.  Of  the  jurisdiction  exercised  by  the  Court  of  Admiralty  reapeot- 

ing  the  freight  of  goods  condemned  as  prize,  350.  , 
accruing,  passes  to  mortgagee,  81.  ,      j    - 

hypothecation  of,  125. 
implied  in,  of  ship,  125. 
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geDerollT  not  due  unless  voyage  performed,  307 — 0. 

cases  where  partial  payment  maybe  claimed;  ex.rcptioiis.  307. 

but  parties  may  stipidate  by  oxpress  words  for  papoent  by  andeipation, 

SOB. 
BQcb  edpulatioos  not  uncommon,  30B. 
freight  sometimes  paid  beforehand.  308,  300. 
not  UQuBuol  in  East  and  West  India  trades,  but  rather  prie«  of  actual 

carriage  than  of  receiving  goods  to  be  carried,  SOB. 
may  b«  recovered  back,  wlien  so  sUpulaled,  300,  810. 
advance  of,  not  recoverable,  although  ship  lost,  310. 
payable,  without  expreas  agreement,  for  dead  as  well  sa  liTing  animals, 

810. 
not  for  infant  bom  during  the  voyage,  311. 
amount  of.  for  carriage  in  geaenJ  snip,  settled  by  agreement  or  usage. 

8U. 
in  the  case  of  charter-party  for  gross  sum,  agreed  sum  payable,  thougb 

ahip  not  fnilj  laden,  311. 
if  at  a  sum  for  every  ton,  payable  on  number  of  tons  ship  capable  of 

containing,   without   regard   to  burthen   of  ahip  mentioned  in  her 

descriplion,  or  quantity  of  goods  shipped,  311. 
if  per  cask  or  bale,  according  to  number  of  them.  811. 
if  at  fixed  euros  for  articles  enumerated,  to  be  estimated  by  an  STerage, 

311. 
when  payable  per  cask  or  bale,  merchant  must  pay  for  goods  hrongbt, 

though  master  had  engaged  and  refused  to  bring  a  fiill  cargo,  312. 
merchant's  remedy  in  such  case  by  action,  312. 
eliip  faired  to  brmg  homeward  cargo  at  per  ton,  returning  in  ballast. 

payment  of  full  freight  decreed,  312. 
covenant  to  pav  so  much  per  Ion  hut  not  for  full  lading,  navable  only 

for  goods  laden,  312. 
amount  of.  for  assorted  cargoes,  how  ascertained.  312. 
"per  week,"  or  "month,"  or  portioit  of  voyage,  from  and  for  what  times 

payable,  313. 

in  such  case  payable  during  unavoidable  delays,  31S. 
but  not  if  occasioned  by  act  or  neglect  of  owner  or  master,  313. 
or  by  circumstances  working  a  suspendon  of  the  contract.  313. 
or  by  repaira  rendered  necessary  by  insutBciency  at  the  com- 
menoenient  of  voyage,  313. 
month,  means  calendar  month,  314. 
master  not  bound  to  part  with  ^oods  till  paid,  314. 
if  master  deliver  witiioul  receiving,  charterer  still  answerable  for,  314 

—318. 
if  master,  havio;  la  a  bill 

for,  he  must  s 
master  has  no  li 
pajment  of,  to  o  S. 

unless  cent]  318. 

payment  to  owi  merchant 

aflainst  eh  arte  be  extent 

of  agreed  freig 
receipt  of  goodt  e  paying 

fre^ht  for  the 

but  not  ading.  by 

whom ) 
course  of  payme  laitiealar 

case,  320. 
receipt  of  goods  under  bin  of  lading  deliverable  to  cona^ees  b]r  name. 

but  not  to  iissigns,  evidence  of  contract  bj  person  so  reoeiving  to 

pay  the  freight  for  them,  320. 
agent  for  consignors  acting  as  such  not  answerable  by  mere  receipt  al 

goods  for,  320. 
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receipt  of  goods  bj  purchasers  under  biU  of  lading,  deliverable  to  dbn- 
signee  or  assigns  **  paying  freight,"  evidence  of  a  new  contract  to  pay 
it,  221,  238,  251,  820. 
Bill  of  liiEtdinff  Act  (1855)  provisions  respecting,  238, 251. 
endorsee  of  bill  of  lading  deliverable  to  **  order,  or  assigns  paving 
freight,**  liable  for  it,  cdthoiigh  he  has  paid  proceeds  of  goods  to 
endorser,  before  being  called  on  to  pay,  321. 
endorsees  not  liable  for,  if  they  obtain  goods  on  order,  signed  by  con- 
signee, 321. 
contract  to  pay,  not  implied  from  receipt  of  goods  under  bill  of  lading, 
when  a  contract  under  seal  between  owner  and  charterer  for  it,  321. 
and  in  no  case  an  inference  of  law,  322. 
for  goods  jettisoned,  when  payable,  322. 

sold  for  repairs,  when,  322. 
if  commerce  prohibited  with  port  to  which  ship  sailing,  though  hired 
out  and  home,  by  French  and  American  law,  freight  outward  only 
due,  323. 
not  due  for  illegal  goods  or  carriage  on  illegal  voyages,  323,  358. 

unless  legalized  by  licence,  323. 
payable  for  goods  received,  though  damaged  on  voyage,  324. 
whether  merchant  may  abandon  goods  for,  324. 
when  goods  damaged  bv  fault  of  master  or  mariners,  merchant  may 

recover  compensation  from  them,  324. 
if  by  decay,  merchant  must  bear  the  loss,  and  also  pay  the  freight,  325. 
opinions  of  foreign  authors  on  right  to  abandon  for,  325 — 327. 
in  West  India  trade  regulated  by  weight  of  casks  at  delivery  port,  327. 
distribution  among  officers  of  King's  ships  of  money  paid  for  carriage 

in,  of  bullion  and  specie,  329. 
due  for  so  much  as  delivered  of  goods  brought  by  general  ship,  320. 
if  ship  prevented  by  sea  damage  m)m  performing  her  whole  voyage,  330. 
if  prevented  by  capture,  331. 
in  case  of  short  delivery  under  charter-party,  part  being  lost  by  peril 

of  sea  during  voyage,  329. 
fhn,  recoverable  only  when  whole  voyage  performed,  348. 
pro  ratdy  when  payable,  830 — 849. 

only  under  a  new  contract,  express  or  implied,  340,  342,  343. 
not  implied  unless  goods  accepted,  335,  339. 
if  ship  disabled,  master  may  earn  the  whole  by  hiring  another  ship 

ana  carrying  goods  to  destination,  331. 
for  goods  captured  and  recaptured,  331. 
in  case  of  transhipment,  master  entitled  to  fiill  contracted  for,  though 

freight,  after  transhipment,  at  a  lower  rate,  276. 
who  liable  for  higher  rate  of,  after  transhipment,  277. 
special  contracts  for,  352. 

cannot  be  claimed  unless  ship  has  broken  ground,  351. 
hypothecation  of,  by  master,  effect  thereof  on  freight  of  future  voyage, 

125. 
equity  exercised  by  Admiralty  as  to  freight  in  the  case  of  ships  cap- 
tured, 846. 
for  goods  of  an  enemy  taken  in  a  neutral  vessel,  when  and  when  not 
payable  by  captors,  358. 
contraband,  not  payable  by  captor,  358. 
of  a  neutral  taken  in  an  enemy's  vessel,  when  and  when  not 

payable  by  captors,  355. 
restored  aflc^  capture,  359, 

restored  after  capture,  but  not  till  after  restitution  of  ship,  359 
due  for  goods  of  neutral  taken  in  enemy's  ship,  carried  by  captor  to 
port  of  destination,  and  restored  to  merchant,  359. 

but  not  if  taken  to  another  port,  though  goods  there  sold  by 
owner  of  them,  359. 
contribution  of,  to  average,  384. 
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of  freight  of  goods  iettiBoned,  on  what  piincipla,  387. 
lien  of  shipowner  for,  204. 

Oor^tmUi  ^  Chap,  2,  Fori  4. 

(Ss.)  1.  Maritime  and  French  law  on  this  subject,  204. 

2.  Of  the  clause  in  charter-parties  whereby  the  merchant  binds 

the  goods,  205. 
9.  Of  the  lien  for  freight  of  the  owner  of  a  chartered  ship,  ^06. 
4.  Kemarks  on  decided  cases,  217. 
lien  on  goods  in  French  law,  204,  205. 
clause  in  English  charter-parties,  whereby  merchant  binds  the  ckk© 

inoperative,  205. 
goods  cannot  be  detained  for  breach  of  covenant  to  supply  a  fhQ  euijo, 
205. 

nor  for  demurrage,  pilotage,  or  port  char^,  205. 
difference  between  hire  or  rent  of  a  smp  and  freight,  200. 
shipowner,  who  has  chartered  his  ship,  cannot  detain  goods  for  more 
freight  than  stipulated  in  respect  of  them  by  the  bill  of  lading,  ^— 
216. 
lien,  by  English  laws,  supposes  possession  of  thing  on  which  claimed, 

208. 
while  shipowner  in  possession  of  ship,  his  lien  for  fref^^t  of  goods 
earned  Dy  her,  continues,  208. 
'  when  owner  by  charter-party  parts  with  possession  of  shij^^  208. 
cases  upon  this  point,  208 — 216. 
right  of  lien  for,  exists,  except  when  it  appears  by  tbie  contract  tkat 

delivery  is  to  precede  payment,  216. 
"when  payable  by  bills,  hen  continues  till  they  are  delirered,  216- 

and  would  revive  if  dishonoured  before  goods  parted  with,  216. 
when  by  approved  bills,  and  bills  negotiated,  riglit  of  objecting  to  them 

and  of  retention  lost,  216. 
lien  for,  revives  on  recapture  of  ship,  216. 
lien  not  defeated  by  bankruptcy  of  charterer,  or  assignment,  or  ]dedge 

of  his  goods,  216. 
laws  of  France  and  America  respecting,  217. 
lien  for,  by  express  stipulation,  2l7. 

payment  of,  to  bottomry  bondholder,  payment  to  shipownet,  869. 
FROST, 

effect  of  detention  by,  on  contract  bv  charter-party.  229. 
effect  of,  on  claim  for  demurrage,  2^7. 
FURNITURE,  apparel,  tackle,  whether  part  of  ship,  4. 


G. 

GENERAL  SHIP.^^  Conm^ance  of  Ooodt  mBOiic^  LtOi^i . 

what  so  called,  00,  238. 
.  .  ocmtxvtct  for  oenveysnoe  of  goods  in,  288«.  •  ! 

notice  of  destination  of,  233. — See  BiU  ef  Lnimff    MatMr;  • 
GIBRALTAR,  registry  of  ships  tiierev  48*.        . 
GOD,  acts  of,  286. 

.l&00m.-^rSee  Vargo^ma  nf  LaSmg^Um  for  Fm^^^^'-Stoffoge  « 
Transitu, 

saved  from  slupwieek  to  ^y  cvstom,  cxlii 

sale  of,  before  arrival,  406.  »      ; 

detainer  of,  for  freight,  &e«)  ^04,  819.  .       _    .  1 

how  far  person  in  whose  name  ^iey\aTe6hi]^>ed  iatobtdflesed  tib6 
true  owner.  thenojE^  S5Q.  .  i    . 

who  to  sue  master  for  loss  or  injury  of,  238 — 250.  ^       " 

when  property  of,  vested  by  8h4>0fteftt  iHijeoisigiioev  dasH^a 
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when  not,  241 — 24L4U 

consigned  on  condition,  289,  244. 

when  master  should  retain,  244,  251. 

when  not  to  be  deliTered  hj  master  unti]  bill  of  lading  endorsed  by 

shipper,  produced,  240,  244,  251. 
when  shipped  as  security  for  past  advances,  247. 
tembUy  mere  agent  cannot  sue  for  non-delivery,  248. 
case  in  which  actions  by  mere  agent  held  maintainable,  248,  249. 
consignee  deemed  owner  of,  unless  contrary  appear,  238,  250. 
master  must  sign  receipt  for,  when,  234,  258. 
how  taken  on  board,  258. 
not  more  than  ship  can  conveniently  carry,  259. 
must  be  properly  stowed,  259. 

and  not  on  deck  without  consent  of  the  owner  or  aocording  to 
usage  of  trade,  368. 
master  must  take  care  of,  278. 
when,  may  be  sold  or  hypotiiecated,  274,  275. 
must  not  sell  all,  275. 
transhipment  of,  276. 
delivery  of  goods  to  consignees,  281. 
manner  of,  283, 

goods  stowed  on  deck,  jettison  of,  366. 
deteriorated  or  spoilt,  freight  for,  324 

See   BilU  qf  Lading— Stoppage  in  Tranutu — CJiarter^party  of 
Affreightment. 
GOVEENOBS  OF  COLONIES  to  register  ships,  xxxi. 
GOVERNOR-GENERAL  OF  INDLi  IN  COUNCIL,  power  of,  to  adopt 

the  provisions  of  Part  did  of  17  and  18  Vict.  c.  104^  to  places  within 

his  jurisdiction,  xcvL 
and  at  Passengers  Act,  18  and  19  Yict  c.  119,  coxxix. 


H. 

HEALTH  and  accommodation  of  seamen,  provisions  for,  yii. 
HELIGOLAND,  registry  of  ships  there,  43.  li. 
HIRING  OF  SEAMEN,  438.— afe<»  Seamen— Agreement— Wages. 
HOMETRADE  SHIPS, 

what  they  are,  83. 

agreement  with  seamen  of,  441,  lix. 
HOSPITAL,  GREENWICH,  146. 

for  merchant  seamen  disabled,  146. 

in  passenger  ships,  ccvii. 
HULL   AND    NEWCASTLE,   appointment    of    sub-commissioners    of 

pilotage  by  Trinity  Houses  of,  xi. 
HUMAN  LIFE,  reward  for  preservation  of,  135. 
HUSBAND.  OF  SHIP»  what  his  duties  are,  73-4. 

how  appointed,  73—4. 

cannot,  though  a  part-owner,  order  insomioeB  of  ship*  withtmt  autho- 
rity vfipmKxHnmara^  7^ 

nor  pledge  co-owners  to  a  lawsuit,  74.  ^ 

unless  in  partnership  with  him,  73. 

h^admistaMt  to  to  a.salijeet  aS.  oo-owneiahip  not  binding  Mi  tbem, 
74. 

lien  of,  on  share  of  pari>owner  fiv  disfaiusemeatB,  when,  74. 

cases  thereon,  74 — 9. 
HYPOTHECATION.— 5«  Mastef^MaHtme  Lien, 

. « to  ohtugee  on  9hip,  in  epeeie,  105, 1^1. 

privilege  on  ship  of  tradesman  and  matefial  nwn,  by  civil  and  foreign 
law,  106.  •         .     .1 

no  such  pfiiilegs -in  Engtand,  106. 
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none  but  ordinary  lien  while  ship  in  his  possession,  106. 

civil  law  formerly  followed  on  this  point  in  Admiralty,  110 — 11. 

and  now  by  statute  as  to  foreign  yessels,  111. 

hypothecation  of  ship,  hypothecation  of  freight,  112. 

hypothecation  of  cargo,  114. 

does  not  transfer  property  of  ship  or  goods,  bat  only  gires  privileged 

claim  upon  them,  116. 
bottomry  Dond  assignable  in  Admiralty,  115. 
cannot  borrow  on  bottomry  at  place  of  ownero*  resideBoe^  without  their 

consent,  115. 
what  is  place  of  residence,  115. 
the  whole  of  England  for  an  Englishman,  115. 
whether  Ireland,  since  Union,  for  this  purpose  a  foreign  countiy. 

116. 
bond  given  in  Spain  by  master  of  Spanish  ship  held  good,  116. 
difficulty  of  communication  to  be  considered,  110. 
bond  eiven  in  British  port  b^  master  of  British  ship,  owner  having 

diea  insolvent,  and  no  administration,  ffood,  116. 
in  foreign  country  master  may  borrow  on  bottomry,  if  money  neoesawy 

to  repair  and  victual  his  ship,  to  enable  him  to  complete  the  voyaige, 

and  cannot  be  otherwise  obtained,  116. 
ship  and  freight  pledged,  money  repayable  with  maritime  interest  on 

snip's  arrival,  116. 
owners  not  personally  responsible,  116. 
creditor's  remedy  agcunst  master  and  ship,  116. 
essential  to  bottomry  that  claim  on  bond  should  be  contingent  on  ship's 

arrival,  117. 
but  bond  valid  if  given  as  collateral  security  with  bills  of  exchange  for 

money  borrowed,  117 — 20. 
but  not  after  money  has  been  borrowed  on  other  security,  117. 
bonds  given  by  masters  appointed  by  consignees,  by  underwriters,  snd 

by  British  consul,  supported,  118. 
to  charterer ;  to  consignee  by  whom  master  appointed ;  to  agent  of 

owner;  supported,  118. 
bottomry,  a  creature  of  distress  and  difficulty,  not  limited  in  respeetof 

Earties  or  form,  118. 
tor  of  owner  cannot  lend  on  bottomry,  118. 
bottomry  bonds  will  be  liberally  construed,  119. 
in  Admiralty  may  be  good  in  part  and  bad  in  part,  120. 
master  cannot  hypothecate  ship  for  his  own  debt,  121. 
nor  for  debt  incurred  in  a  former  voyage,  121. 
but  if  monej  lent  for  ship  when  in  state  of  want,  misapplication  of  it 

will  not  vitiate  the  bona,  121. 
lender  must  assure  himself  of  improvided  necessity,  121. 
when  no  real  necessity,  bond  not  supported,  121. 
bond  not  valid  unless  given  by  a  master  acting  within  the  scope  of  his 

authority,  121. 
executed   while   master    under    arrest   by  bondholder,  but  vithout 

duress,  122. 
but  when  given  after  supplies  furnished  on  master^s  personal  orodit 

upon  threat  of  arrest,  void,  122. 
proceedings  upon  bond  in  Admiralty,  122. 
lender  exhibits  bond  and  statement  of  facts,  and  obtains  warrant  to 

arrest  the  ship,  122. 
ship  sometimes  sold,  and   proceeds   distributed   among   dafnanU, 

122. 
proceeding  maj  be  restrained  by  injunction  in  case  of  frauds  123. 
last  bond  m  point  of  date  preferred  to  odiers,  196. 
if  value  of  ship  and  freight  insuffieient  to  aaiswer  lepairst  master  a^ 

sell  part  of  the  ship's  cargo  to  enable  him  to  prosecute  the  To;ag«> 

1-^4. 
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though  freight  not  mentioned  and  cargo  bound,  no  reeort  to  cargo  until 

ship  and  freight  exhausted,  135. 
where  several  bonds,  some  binding  ship  and  freight,  others  ship, 

freight,  and  cargo,  Ooiurt  will  marshal  assets,  126. 
freight  earned  from  sub-shippers,  liable  in  payment  of  bond  as  against 

charterers  of  ship,  126. 
monition  from  Admiralty  to  bring  on  freight  good  plea  to  action  for 

it,  126. 
form  of — ship  and  cargo,  ccxcii. 

I.  &  J. 

INDIA,  natives  of,  regulations  of  18  &  19  Vict  c  91,  respecting  them,  cxcvii. 
INDIAN-BUILT  SHIPS,  3  &  4  Vict  c.  56, 

until  proclamation  by  governor-general,  all  vessels  entitled  to  privileges 

given  by  65  Geo.  3,  c*  116,  ccxlvi. 
act  to  have  same  force  as  55  Geo.  8,  c.  116,  ccxlvi 
governor-general  to  declare  what  ships  shall  be  considered  British,  ccxlvi. 
ships  belonging  to  native  powers  may  be  admitted  to  privileges  of 

British  ships,  ccxlvi. 
legal  validity  ^ven  to  acts  of  governors  of  presidencies  for  regulating 

trade,  ccxlvii. 
provisions  of  Registry  Act  respecting  wilful  detention  of  certificate  to 

be  in  force  in  India,  ccxlvii. 
matters  directed  to  be  performed  before  governors  of  any  particular 
place,  may  be  performed  in  presence  of  governor-general  of  India, 
ccxlvii. 
proceedings  touching  force  and  effect  of  registers  gianted  to  vessels 
may  be  stayed  by  governors  of  presidencies  in  India,  ccxlvii. 
JETTISON,  362.— iS'<»  Average. 
JEWELS  contribute  to  general  average,  384. 
JOINT  CAPTURE,  richt  to  participate  in  salvage  in  cases  of,  515. 
INDORSEMENT  of  change  of  master  on  certificate  of  registry,  xxxv. 

of  bill  of  lading,  233—48,  250. 
.INSURANCE  of  a  ship  by  one  part-owner  for  others,  73. 
INTERPLEADER,  bfll  of,  414. 
IRELAND,  effect  of  the  Act  of  Union  in  the  case  of  an  English  ship 

hypothecated  there,  115. 
JURISDICTION  in  cases  of  offences  on  board  ship,  provisions  of  18  &  19 

Vict  c.  91,  respecting,  cxcvii. 
JUSTICES  OF   THE    PEACE.— iSr^^  Salvage   General— Salvage  in  the 
Cinque  Ports — Wreck  and  Marine  Stores — Behaviour  of  Masters  and 
Mariners, 
their  authority  to  commit  seamen  in  certain  cases,  132 — 33. 

K. 

KEDGE  ANCHORS,  to  be  maii^ed  by  manufacturers,  cxxxiii. 
KENTLEDGE,  what,  4. 

L. 

LADING.— 5e»  BUlof  Lading. 

LASCARS,  regulations  of  18  &  19  Vict  c.  91,  respecting  employment  of, 

and  respecting  relief  of  destitute,  cxcvii. 
LEAVING  SEAMEN  ABROAD,  ix. 
LEGAL  RIGHTS  TO  WAGES,  viii. 
LEGAL  PROCEDURE,  under  17  &  18  Vict.  c.  104,  xv. 
LEAK  IN  SHIPS,  278. 


LICENCE.— 5^tftf  PxloU^Master^SMmene-^Patmg^  Btokir,        * 
for  Toyage,  oonenant  to  obtaiiif  17&. 

wheal  uot  aeoesaarf  for  hinng  aoameix,-  Im. 
IJjiBIlJTY  of  masters  and  owxhers,  sr. 

limitation  in  cases  of  compulsory  pilotage  of,  158,  ormL 

of  sMpowaem,  296,  cxail 
mode  of  procedure  to  enforce,  302,  oxlkf. 
LICENSING  of  mastero  and  mates  ^as  pilots^  xiiL 
LIEN. — See  Maritime, 

in  the  nature  of  privilege  or  preferenoe,  does  sot  exist  ibfrii»paii«»&c.,  of 
ships  at  home,  bj  She  law  of  En^laiid,  106. 

otiberwiae  by  the. civil  law,  &c,«  105,  III,  542^ 
practice  of  paying  material  men  ont  of  pvooaeds  in  th»  Goort  of 
Admiralty,  ill. 
condemned,  netUf  111. 
properly  so  called,  exists  for  repairs  at  home^  106. 
may  he  created  by  master  for  repaars  abroad,  112. 
.  o&  ships  i0r  seameu's  wa^^  486,  638. 
on  goods  for  freight,  204—19,  282,  814. 
for  breaches  of  covenant»  205. 
for  salvage,  490. 
by  a  respondentia  bond,  114. 
by  master  uid  owners  for  canria^  of,  204, 
by  shipbuilder  on  ship,  106. 
of  one  partK)wner  on  the  share  of  ajQoth^,  T4-r5 
LIENS  MARITIME. 

ContenU  of  Chap,  S,  jPkm  0. 

(Ss.)  1.  Of  the  definition  and  nature  of,  531. 

2.  Their  ranking  and  .jNriork^,  intxr  9q,  682.  .  t ,  • 

8w  Of  marshalling  assets  for  t^eir  p];9t0^ti(^  532.,       ,     ; ;  .  h  I 
4   Of  their  duration  and  extinguishment,  538.  ,    : 

5.  Of  procedure  in  Admiralty  to  enforce  them„54Q. . 

6.  Of  the  junsdiotion  exercised  in  A4nural^>^iDder  3  &  4  Viet 

0.6^^543.  ......     '      ,-■.,...:-■    :^  .      ,    ■      n,r 

7.  Concordance  of  the  law  administers  in.  A<)m2fAl^»fi^{a^ 
time  law  of  other  States,  544.  ,  ,       ,.    jj 

what  it  is,  532.  .     -  ^    i   ' 

enforced  in  Admiralty,   ex  contmctu  or  quasi  ex  aw^Oi^ .  lESgw* 

pilotage,  salvage,  towage,  bottomry,  632. 
order  of  precedence  of— last,  first,  532. 
except  as  to  time,  co-ordinate,  532. 
lien  of  damage,  533.  /,  . 

has  precedence  of  anterior  Uens,  ex  contractUy  533.  .  ^  .  ..- 

reasons  for  this,  533. 

extent  of,  in  case  of  subseqfienit  ho^i^oiocp^^w  vepwti  J^^'J 
in  competition  with  lien  for  salvage,  535. 
principle  on  which  salvage  Jiemunerfttioii  estimated,  535. 
in  cases  ofbanlcniptoy  and  insolveuc^t  536. 
in  case  of  competing  suits  Court  will  marshal  the  Assets,  536. 

between  the  owners  of  two  or  more  re0  Against  a  mditor,  536. 
duration  of,  travels. with  res  against  new  owiwersy  637. 
purchaser  takes  his  bargain  6iU)jeot  to  it,  638. 
extinguished  by  baii  in  Admiralty  t/^  enforce  it»  53a 
i  want  of  diligence  may  give  prionty  to  prior  petmts,  638,  , 

i  effect  of  greai  delay,  588..  t  -    , 

not  traoferable»  except  in  flavour  of  mariners'  wa^s^  638. 
procedure  to  enforce,  539. 
I  eommon  law  liens  superseded  by,  53d. 

possession  of  res  must  be  relinqqi8b»d  by  P€lim$  be£aie  daim 
I  entertained,  539.  •  :    .  .     .    .     . 

I  arrest  of  re$  by  marshal,  or  comnussioner&rof  this  Admiralt|f,,638. 


Indest*  occadis 

LIENS  MABITIMS^o0iMiiici«i  ,    . 

ship,  tackle  and  apparel,  may  be  sold  on  deecee  made,  630. 

superseded  common  law  Hens  to  be  ftnt  sfltLeAed  out  of  proceeds,  589. 

a  proceeding  in  rem,  but  converted,  when  bail  given,  to  a  proceeding  tJi 
personam,  539. 

security  thus  substituted  enforced  bv  attachment,  589. 

suitor  cannot  refuse  to  accept  bail  duly  justified,  530. 

when  ret  sold,  lien  attaches  to  proceeds  m  registry,  540. 

appraisement  of  res  when  ordered,  540. 

when  conclusive  of  value,  540. 

pleadings  in  cases  of,  evidence  in  oases  of,  540. 

in  causes  of  collision,  judge  assisted  by  Trinity  masters,  540. 

examination  oi  witnesses,  540. 

conflict  for  priority  between,  before  decree,  541. 

after  decree,  piu'chaser  takes  res  free  from,  incumbrances,  541. 

questions  upon  form  of  bail  bond,  541. 

jurisdiction  of  Court  of  Admiralty,  to  enforce  demands  against  foreign 
ships  for  necessaries  supplied  to  them  under  8^4  Vict  e.  05,  s.  6, 
542. 

no  lien  established  by  that  act,  543. 

foreign  laws  respecting,  543. 
U¥E  BUOYS,  xu. 

LIGHT,  supply  of  light  and  air  in  passenger  ships,  cviii. 
LIGHT  DUES,  regiUations  of  17  &18  Victc.  t04,  respecting,  xv. 
LIGHTS  AND  FOG  SIGNALS,  xii 

Admiralty  rules  as  to  carriage  of,  526. 
penalty  for  disobedience,  5^7.  , 

neglect  of  rules,  its  effect  when  collision  occurs,  527. 

false,  prevention  of,  xii. 
LIGHTS,  BUOYS,  AND  BEACONS,  damage  to,  xvi. 
LIGHTERS,  duty  of  master  to  watch  goods  in,  on  the  river  Thames, 
284. 

contribution  for  goods  lost  in,  303. 

liability  of  owners  thereof  for  damage  to  goods  in,  256,  j?56. 

statutes  limiting  the  responsibility  of  owners  do  not  extend  to,  301. 
LIGHTHOUSES,  management  of,  xv. 

provisions  relating  to,  xv. 

construction  of,  and  dues  for  new  lighthouses,  xv. 
'    surrender  of  local  lighthouses,  xv. 

damage  to  lights,  buovs,  and  beacons,  xvi. 

prevention  01  false  lights,  xvi. 

colonial,  cxciv. 
LIMITATION  OF  ACTIONS, 

for  seamen's  wages  in  the  Court  of  Admiralty,  486. 

Courts  of  Common  Law,  486. 
LIMITATION  OF  LIABILITY  OF  MASTERS  AND  OWNERS,  xv. 

CosUm^  qf  Chap.  7,  Part.  A. 

(Ss.)  1.  Of  foreign  laws  and  ordinances  on  this  subject^  206. 
2.  Provisietos  of  the  7  Geo.  2,  c.  15,  207. 
8.  Provisions  of  the  26  Geo.  3,  c.  86,  298.  • 

4.  Provisions  of  the  53  Geo.  8,  c.  159,  299. 

5.  Cases  upon  these  statutes,  300. 

6.  The  provisions  of  the  17  &  18  Viot.  c.  104, 301. 

7.  Modeof  prooediu^  under  that  act,  302. 

8.  Liability  of  master  and  seamen  in  those  capacities,  363. 
value  of  shk)  and  freight,  at  what  time  and  how  estimated,  ^0. 
in  cases  of  loss  of  life  or  personal  injury,  301. 

monies  paid  for,  to  be  bmught  Into  account  among  part-owners,  303. 
•  duties  of  Board  of  Trade,  302. 
jurisdiction  of  Court  of  Chancery,  284,  303.  * 
of  shipowners  Sittd  master,  ^^,  327. 
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LOCAL  MARINE  BOARDS,  Ti. 

constitation  of,  xlix.  < 

voters  for  members  of,  qualifications  of,  xlix. 

list  of  such  Toters  to  be  made,  L 

revision  of  list,  1. 

registers  to  be  produced,  li 

expenses  of,  to  be  paid  by  Board  of  Trade,  li 

persons  on  revised  lists  to  be  qualified  to  vote,  li. 

members  of,  qualifications  of,  u. 

error  in  elections  of,  not  to  vitiate  acts  done,  li. 

minutes  atnd  business  of^  H. 

if  any,  fails  to  discharge  its  duties.  Board  of  Trade  may  assume  dudes 
of,  or  direct  a  new  election,  IL 

Board  of  Trade,  on  complaint,  may  alter  arrangements  made  by,  lii. 

to  establish  shipping  omoes,  lii. 
LOG-BOOK.— /Setf  OjffUm, 

contents  of  official  log,  188. 

penalty  for  not  properlv  keeping,  184. 

must  be  delivered  up  after  voyage,  134. 

entry  in,  of  offences,  138. 
LORD  OF  MANOR,  claim  ofi  to  wreck,  cxxxii. 

receiver  to  give  notice  to,  oxxxiL 
LOSS  of  certificate  of  registry,  58. 

declaration  in  respect  of,  63. 
direction  for  registering  ships  de  novot  aAer 
such  loss,  XXXV. 

M. 

MAJORITY  of  part-owners,  their  authority,  68—74. 
MALTA,  registiy  of  ships  there,  48. 
MANIFEST,  contents  of,  260. 

form  of. — See  Appenidix  of  Forms,  ocoxviii. 
MARINERS.— 5^  Seamen's  Wages. 
MARINE  STORES,  xviii. 

regulations  to  be  observed  by  dealers  in,  cxxxviii. 

manner  of  obtaining  permit  to  cut  up  cables,  cxxxviii. 

permit  to  be  advertised  before  dealer  acts  thereon,  cxxxviii. 

saved  from  wrecks,  &c.,  when  and  how  to  be  deposited  and  reported, 

cxxxviii. 
dealers  in,  to  have  their  names,  &c.,  on  warehouses,  cxxxviii. 

not  to  cut  up  cordage,  &c.,  without  permit,  &c.,  cxxxviii 
advertisement  of  such  permit  to  be  publi^ed,  cxxxviii 
to  keep  books  and  make  entries  of  old  stores  bought,  cxxxviii. 
not  to  purchase  from  persons  under  sixteen  years  of  age, 

cxxxviii. 
penalties  on,  how  recoverable,  cxxxviii. 
MARITIME  LIEN,— «'«>  Lien. 
MASTERS  AND  SEAMEN,  iv. 

MASTER.— /^^^  Barratry—Ship's  Papers—HypothecaHon^Sale  qfSh^ 
Cargo— 'Collision. 
power  and  authority  of,  85. 

QuaUficaUons  and  Examination  oft  85. 
examination  of,  as  to  skill,  85^  liii. 
liable    personally  for  damage  through  his  negligence    or   unakilfui 

ness,  86. 
examination  of  masters  and  mates  of  foreign-going  or  home-trade  ships, 

86.  liii. 
local  marine  boards  to  appoint  examiners  of,  86,  liii. 
on  report  of  examiners.  Board  of  Trade  may  grant  certificate  of  com- 
petency as  first,  second,  or  only  mate  of  foreign-going  ship,  or  master 
or  mate  of  home-trade  passenger  ship,  86,  liv. 


MASTEB^oonttmitfcI. 

if  report  unduly  made,  applicant  may  be  remitt^  by  Board  of  Trade 

for  reexamination,  86,  nv. 
certificates  of  service,  to  whom  granted,  86,  liv. 
foreign-going  and  home-trade  passenger  ships  not  to  go  to  sea  unless 

masters  and  mates  duly  certificated,  87,  liv. 
no  ship  of  100  tons  to  go  to  sea,  unless  one  officer  besides  master  has 

certificate  of  *'  only  mate,"  or  of  higher  grade,  87,  liv. 
penalty  for  going  to  sea  as  master  or  mate  without  certificate,  orem- 

ploying  persons  imeertificated  in  such  capacities,  87,  1y. 
certificates  of  competency  for  foreign-going  ships  of  higher  grade  than 

for  home-trade  passenger  ships,  87,  It. 
certificates  of  competency  and  service  to  be  made  in  duplicate,  87,  Iv. 
one  for  person  certificate,  one  for  registrar-general,  87,  Iv. 
notice  to  registrar  of  orders  for  cancelling,   suspending,  or  altering 

certificate,  87,  Iv. 
corresponding  entry  to  be  made  by  him  in  record  of  certificates,  87,  Iv. 
copy  purporting  to  be  signed  by  registrar  to  hQ  primd  facie  evidence  of 

certificate,  87,  Iv. 
if  lost  without  fault  of  master  or  mate.  Board  of  Trade  may  order  copy 

of  record  to  be  made  out,  certified,  and  delivezed  to  him, '87,  Iv. 
copy  to  have  same  efiect  as  original,  87,  Iv. 

certificates  of  competency  or  service  to  be  produced  by  master  of  foreign- 
going  ship  before  shq^ing  master  when  agreement  signed  with  crew, 

87,  Ix. 
and  of  this  having  been  done,  shipping  master  shall  give  the  master  a 

certificate,  87,  be. 
which,  before  going  to  sea,  must  be  produced  \4  collector  of  customs, 

87,  IxL 
without  its  production,  no  foreign-going  ship  to  be  cleared  outwards,  87, 

Ixi. 
provisions  of  the  same  kind  in  respect  of  home  passenger  ships,  88,  M. 
no  such  ship  to  obtain  clearance  or  transire  without  production  of  cer 

tificate,  88,  Ixi. 
forging,  altering,  or  obtaining  by  misrepresentation  such  certificates,  |k^ 

misdemeanor,  88,  Iv. 
provisions  of  repealed  (navigation)  acts  respecting,  88,  89. 

Authority  o/",  mih  regard  to  Ship's  Employment, 

Contents  of  Chap,  2,  Part  8. 

(Ss.)  1.  Of  the  different  kinds  of  contract  under  which  merchant  ships 
are  employed,  90. 
2.  Owners  of  ships  bound  by  master's  conti*acts  relative  to  the 

usual  course  of  ship's  employment,  90. 
4.  Cases  upon  the  subject,  93. 

4.  Master's  authority,  wlien  limited,  95. 

5.  Groimd  of  liability  of  owners  on  contract  of  master,  95. 

of  the  contract  by  which  an  entire  ship  is  chartered  for  the  voyage  or 

term,  90. 
of  the  contract  with  different  merchants  for  conveyance  in  a  general 

ship,  90. 
confidential  servant  or  agent  of  owners,  90. 
owners  bound  to  performance  of  his  lawful  contracts  relative  to  ship's 

employment,  90 
but  not  part-owner  dissenting  from  particular  voyage,  and  taking 

security  for  his  share,  90. 
course  of  ship's  usual  employment  evidence  of  master's  authority  from 

owners,  90. 
contract  made  by  him — made  by  them,  90. 
he  also  liable  on  it,  91. 
Roman  law  on  this  subject,  91. 


oodii  InieMi 

MASTER  ^HxmtimueA. 

law  of  modem  European  natiaDs,  9d. 

owners,  even  when  snip  at  place  of  their  reeidenoe,  if  pot  w^  m 
ship,  hound  hy  master's  contract,  92. 

hy  foreign  law,  ship  in  q>ecie  secuii^  for  performaiMe  of  nasto's  eon- 
tract,  93. 

charter-party  under  master's  seal  no  ground  for  action  agaaMt  owner, 
93. 

hut  stipulations  of,  enforceahle  against  owners  hy  aoticm  on  the  ease,  or 
suit  in  e(^uity>  93. 

cases  showmg  liahility  of  owners  on  master's  contract,  93. 
^       if  made  in  usual  course  of  ship's  employment,  contract  by  master  if  floo- 
tract  of  owner-;— otherwise  not,  95. 

owners  hound  also  by  minster's  warranty  in  conbraot  far  tka^^s  bbuI 
employment,  95. 

and  hahle  on  his  breach  of  contract,  95. 

cannot  annul  contra^  made  by  ownfira  for  sh^'s  em^dograMBt,  9&. 
^      nor  hind  owners  hy  contract  to  carry  freight  free,  96» 

grounds  on  whi^  authority  rests,  96. 

Aut^horUy  of,  with  regard  to  Repairs  and  Nece$$arie$. 

ContenU  of  Chap.  8,  Part  3. 

(Ss,)  1.  Of  the  liability  of  owners  of  ship  and  employers  of  masto'  qKm 
his  contracts. — Of  proceedings  against  them  peisonallj,  and 
against  the  ship,  97. 

2.  Of  their  personal  liahility  on  his  contracts  for  necessaries,  98. 

8.  Of  charts  on  the  ship  in  specie. — Eepairs  done  in  Ed^uuI 
not  pnyOeged  as  in  civil  and  maritime  law. — ^Lien  of  ship- 
wright, 105. 

4.  Doctrine  and  jurisdiction  of  Admiralty,  110. 

5.  In  foreign  ports,  master  may  hypothecate  his  ship,  bat  not 

ffeneraBy  at  the  residence  of  ms  owners. — Of  contracts  bj 
bottomry,  111. 

6.  Requisites  to  validity  of  bottomry  securities,  117. 

7.  Must  be  for  relief  of  ship's  necessities,  121. 

8.  Proceedings  in  Admiralty  upon  tibem,  122. 

9.  If  several  securities  of  this  Kind,  Uie  last  entitled  to  pdod^. 

128. 
10.  Extent  to  which  freight  may  be  pledged,  125. 
obligation  of  owners  on  master  s  contract,  of  two  kinds:  direct  agaia*^ 

them  personally,  indirefct  against  the  ship,  97. 
personally  liable  on  his  contracts  unless  credit  expressly  coufined  to 

his  owners,  97. 
but  not  liable  on  their  contracts,  07. 

fot  this  purpose  charterer  may  he  owner,  and  liable  as  such,  97. 
owner  he  whose  agent  the  master  is,  97. 
master  not  a  mere  servant,  97. 
but "  dominus  navUr  97. 

his  power  to  hypothecate,  though  appointed  by  charterer,  97. 
authority,  where  owners  do  not  reside,  to  bind  them  personally  ft* 

repairs  and  necessaries,  98. 
and  at  the  place  of  their  residence,  98. 
unless  some  other  jperson  manage  for  them,  98, 
cases  upon  this  pomt,  99. 

master  s  contract  with  marinei-s  arid  pilots  hindiDg  on  ownar^  WL 
owners  liable  for  advances  to  him  in  money,  when,  99. 
supplies  frunished  must  be  proper  for  the  occasion,  90, 10;^ 
and  money  wanted  to  purchase  them« 99, 102.,   '  «.  •' 

must  be  advanced  expressly  for  ship's  use,  \(SJu  -,.     ,.   - 

onus  of  proving  suppliea  necess^  on  the  plaintifi^  9»/ 
repairers  of  ship  may  sue  master  employing  them„Qr  owner,  )jQQ« 
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if  master  expend  his  own  monies,  owner  must  repay  him,  1  OS. 
msmaf  leeoverable  from  owner,  if  advanced  to  master  when  needed  to 

pay  seamen's  wages,  103. 
or  iMiqrprDTisioBe  and  pay  harbour  does,  108. 
but  master  cannot  please  owner  s  credit  for  maintenance  and  medicine 

of  seamen  left  behind  109.  ' 
cannot  borrow  on  owner's  credit,  unless  necessity  for  the  purposes  of 

the  voyage,  pressing,  109, 104. 
and  no  means  of  communication  with  owner  without  great  prejudice 

and  delay,  109,  104. 
//      oaanot  borrow  to  pay  for  work  already  done,  105. 
^        nor  for  any  object  but  the  prosecution  of  the  voyage,  108,  104. 

tradesman  not  bound  to  decide  on  expediency  of  the  proposed  outlay, 

105. 
master  sole  judge  of  that,  105. 
as  to  ekaiiges  on    ship  in  specie. — See  Bx>ttomry — Hypothecation — 

Maritime  Lien, 
monition  from  Admiralty  to  bring  in  freight,  good  plea  to  action  for,  126. 

Of  ths  Behaviour  of  Master  and  Mariners — Contents  of  Chap.  4,  Part  8. 

(Ss.)  1.  Of  the  master's  duty  to  his  employers,  127. 

J8.  Of  oflfences  committed  bv  master  and  mariners ;  of  his  duties 

respecting  them,  and  his  general  duties  on  boai*d  ship,  129. 
9.  Relations  of  foreign  ordinances  as  to  disposal  of  snip's  pro- 
visions, 184. 
4.  Of  breaches  of  duty  by  the  mariners.    Desertion,  mutiny,  and 
disobedience,  135. 
liable  personally  to  the  merchant  and  owner  for  ii\jury  to  ship  or  cargo, 

by  his  negligence  or  misconduct,  127. 
bound  to  devote  his  whole  time  to  service  of  his  employers,  127. 
and  not  to  enter  into  a  contract  for  his  own  beneht,  that  may  occupy 

his  time  in  other  concerns,  127. 
any  profit  resulting  to  him  coming  to   his  owners'  hands,  may  be 

retained  by  them,  127. 
his  duty  as  to  convoy,  128. 
his  authority  over  mariners,  129. 
to  correct  them  in  a  reasonable  manner,  129. 
parental  in  its  character,  129. 
not  bound  to  take  advice,  but   ought  in  prudence  before  inflicting 

punishment,  129, 131. 
maybe  sued  on  ship's  return  for  its  abuse,  130. 
defence — ^inflioted  for  just  cause,  reasonable,  moderate,  120. 
mariners  may  obtain  redress  for  excessive    correction  in  Court  of 

Admiralty,  180. 
cause  of  damage,  what,  130. 
manner  of  correction,  opinion  of  Lord  Stowell,  130. 
rules  for  the  master's  own  deportment,  131. 
if  oorrectioil  inflicted  with  deadly  weapon  and  death  ensue,  guilty  of 

murder  or  manslaughter,  132. 
in  case  of  mutiny,  his  resistance  justified  as  self-defence,  132. 
has  no  judicial  authority  to  punish  criminal,  132. 
offences  against  property  and  person  committed  out  of  the  Queen's 

dominions  by  seamen,  to  be  tried  and  pimished  as  if  committed 

within  Admiralty  .jurisdi ction  ,182. 
must,  when  required  by  consular  officer,  give  passage  and  subsistence 

to  offenders  and  witnesses,  132. 
may  be  tried  before  *'  Naval  Coui-ts,"  17  &  18  Vict,  o  104, 133. 
must  keep  official  log,  133. 
entries  to  be  made  in  it  of  what  occurrences,  133. 
when  made,  by  whom  sigued.  134. 
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official  logs  to  be  transmitted  to  shippiD|f  masters,  when,  ld4. 
master's  authority,  imder  foreign  ordinances,  to   diqioae  of  ship's 

provisions,  134. 
his  authority  by  the  law  of  England,  135. 
wilful  breach  or  neglect  of  duty,  or  drunkenness  of,  or  other  act  o( 

causing  loss  or  damage  to  ship  or  goods,  a  misdemeanor,  140. 
Barratry  qf, — See  Barratry. 
in  what  it  consists,  141. 
offence  of  improperly  discharging  mariners  abroad,  forcing  them  oo 

shore,  or  wrongfully  leaving  them  behind,  149. 
Registration  of  Seamen — 
his  duties  in  respect  of,  150. 
for  this  purpose  master  to  make  out  lists  containing  fiill  aeooimts  of 

seamen,  150. 
and  of  names,  ages,  births,  deaths,  and  marriages  of  seamen  happening 

on  board,  150. 
to  be  delivered  for  home-trade  ships  half-yearly  to  shipfung  master,  150. 
and  within  forty-eight  hours  of  arrival  for  foreign-going  ships,  IM. 
Pilotage  Certificate — 
ma)r  obtain  certificate,  after  examination,  from  pilotage  authorities  to 

pilot  his  own  ship,  or  other  ships  belonging  to  same  owner,  within 

their  districts,  154. 
on  refusal  to  examine  him,  or  improper  withholding  or  withdrawal  of 

certificate,  may  appeal  to  Board  of  Trade,  154. 
Board  may  order  his  examination  and  grant  him  a  certificate,  154. 
certificate  may  be  withdrawn  by  Board  of  Trade  or  pilotage  authontv 

for  nusconduct  or  incompetence,  154. 
Of  Passenger  Ships — 
his  authority  over  passengers,  160. 
actions  by  passengers  against  master,  and  master  against  paasengen, 

161—63. 
threats  by  passengers  of  personal  violence  to  master  how  considered,  1 6S. 
has  a  lien  for  passage  money  on  passenger's  luggage,  but  not  on  the 

clothes  he  wears,  163. 
of  home-trade  passenger  ship,  his  authority  to  repress  misconduct  an^ 

maintain  order,  167. 
may  refuse  to  receive  and  put  on  shore  passengers  who  are  drunk  and 

misconduct  themselves,  167. 
not  bound  to  receive  or  carry  goods  of  a  dangerous  nature,  167. 
of  steam  ship  mudt  report  accident  occasioning  loss  of  life,  or  unsea- 
worthiness of  ship,  within  twenty-foiu*  hours  to  Board  of  Tirade,  167. 
must  make  entry  in  official  log-book,  to  be  sijmed  by  himself,  the  mate, 

and  one  of  the  crew,  of  the  circumstances  of  any  coJlisioB  immediately 

after  the  occurrence,  167. 
Contract  of  for  Conveyance  of  Ooods — 
v^        contract  with  a  master  by  bOl  of  lading  in  law  mude  with  owners  abo,  239. 
1^        receipt  usually  ffiven  by,  or  by  mate,  for  goods  sent  on  board,  234. 
signature  by,  of  bills  of  lading,  234 
should  retain  one  part  for  his  own  use,  234. 
must  make  out  bill  of  lading  according  to  direction  of  shipper  or  hoido' 

of  receipt  given  on  the  shipment,  234. 
answerable  to  shipper  if  he  signs  biU  of  lading  for  delivery  to  aw^er 

person,  285. 
acknowledges  by  bill  of  lading  receipt  of  goods,  and  undertakes  to 

deliver  tnem  to  shipper  or  his  appointee,  236. 
must  not  sign  bills  of^ lading  until  goods  delivered  to  him,  nor  pomit 

false  statements  in  them,  236. 
consequences  to  him  of  neglect  in  this  particular,  236 — 3d. 
cases  upon  this  subject,  236. 
bill  of  lading  conclusive  of  shipment  therein,  stated  against  him,  unless 

holder  of  it  had  notice  when  taken  by  him  that  goods  not  shipped,  238. 
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may  exonerate  himdelf  by  proving  no  default  on  bis  part,  and  fraud  of 

shipper  or  holder,  238. 
to  whom  responsible  on  bill  of  lading-— consignor  or  consignee,  238. 
cases  on  this  point  considered,  238. 
difference  between  common  carrier,  and  master  taking  charge  of  goods 

on  terms  of  bill  of  lading,  239. 
duty  of,  in  respect  of  delivery  of  goods,  indicated  by  state  and  endorse- 
ments of  biU  of  lading,  244. 
actions  against,  by  agent  of  shipper,  when  maintainable,  248. 
rules  for  his  guidance  as  to  dehveiy,  251. 
in  case  of  conflicting  claims  should  require  indemnity,  252. 
but  safe  if  he  obeys  orders  (as  they  appear  on  bill  of  lading)  of  con- 
signor, 252. 
if  quantity  or  condition  of  goods  imknown,  master  should  so  state  in 

bUl  of  lading,  252. 
his  duty  in  respect  of  taking  goods  on  board  depends  on  custom  of 

place,  258. 
if  he  receives  goods  on  quay  or  beach ,  or  sends  his  boat  for  them,  his 

responsibility  commences  with  their  receipt,  258. 
in  port  of  London,  wh^  wharfinger  delivers  them  on  the  wharf  to  the 

mate,  258. 
must  take  care  not  to  deliver  a  bill  of  lading  till  his  receipt  for  the 

goods  is  returned  to  him,  259. 
Duties  of,  in  respect  of  Voyage,  Ship,  and  Ooode — 
must  provide  ropes  for  taking  in  cargo,  and  dunnage,  259. 
and  see  that  gooids  are  properly  stowed,  259. 
and  that  more  goods  are  not  taken  on  board  than  ship  can  well  carry, 

259. 
what  documents  and  certificates  he  must  carry,  259. 
what  colours  he  may  carry,  260. 
must  take  no  false  or  colourable  papers,  261. 
must  not  sail  before  expiration  of  time  agreed  by  charter-party,  261. 
must  wait  till  expiration  of  allowed  demurrage  if  required  to  do  so,  261. 
must  observe  customs'  regulations,  261. 

what  they  ar»— clearances,  cockets,  victualling  bills,  Ac.,  261 — 62. 
must  commence  his  vovage  without  delay,  263. 
if  warranted  to  sail  with  convoy  must  proceed  to  appointed  rendezvous, 

263. 
how  warranhr  fulfilled  by,  264 — 70. 
must  proceed  to  place  of  destination  without  stopping  at  intermediate 

port  or  deviation,  271. 
when  deviation  excused,  271. 

owner  responsible  for  loss  of  goods  during  unjustified  deviation,  271. 
if  ship  captured  in  consequence  of  deviation,  merchant  may  recover 

from  owner  prime  cost  ofhis  ffoods  and  shipping  charges,  271. 
must  pursue  the  route  prescribed  by  charter-party,  273. 
or  the  usual  route,  272. 

must  not  delay  unnecessarily  in  port  of  rafuffe;  272. 
no  deviation  to  take  in  additional  cargo  auring-unavoidable  delay,  if 

delay  or  risk  not  increased  thereby,  272. 
transhipment  when  proper,  278. 
hypothecation  and  sale  of  cargo  by,  263,  274. 
must  take  care  of  cargo  during  voyage,  278. 
his  duties  on  completion  of  voyage,  279. 
must  take  care  that  ship  is  properly  moored  or  anchored,  280. 
must  comply  with  customs'  regulations,  260. 
what  they  are,  280. 
must  not  break  bulk,  when,  280. 
must  make  report,  280. 

and  deliver  bill  of  lading  or  copy  to  collector,  280. 
and  answer  collector's  que^ions,  ^ho. 
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penalty  on,  X^  committing  of  sancticxung  ttmiggling,  t81. 

mast  deliver  cargo  on  production  of  bnte  of  IftdSfig  and  pavoM'Dt  of 

freight  and  other  charges,  281. 
no  right  to  detain  them  for  wharfage  if  cons^ee  tenders  freight,- 2«^1. 
if  required  hy  consignee  to  deliver  goods  ov^  ship's  sid^  wiibont 

lanaittg  them  On  wharf  must  obey  neqnest,  notwithstajw^ng  usage  to 

pay  half  wharfage  in  such  cases,  281. 
must  wait  appointed  time  in  demurrage  clanse,  261. 
primage,  petty  average,  281, 

should  take  security  lor  contributions  to  general  average,  281. 
his  right  to  detain  g(5ods  for  frefglit  per  charter-l>anv,  282. 
may  detain  any  part  of  merchandise  ftw  freight  of  all  consigned  to  st«e 

person,  282. 
b^t  cannot  detain  goods  on  board  ship,  282. 
merchant  to  have  opportunity  of  examining  them,  28^. 
practice  to  send  goods  to  wharf,  not  to  be  parted  with  till  freight  and 
■    '  'tytfier  charges  paid,  282. 
goods  once  parted  with  by  master,  unless  in  dbedience  to  act  of  par- 

liamept.  Hen  gone,  282. 
cannot  detain  goods  for  dead  freight,  288. 
what  constitutes  a  delivery,  283. 
when  not  expressly  in  accordance  with  terms  of  bill  of  lading  mast  be 

according  to  practice  and  custom  of  port,  284. 
must  watch  goods  in  lighter  sent  for  them  by  consigtiee  till  fnUyladeo, 

284. 
when  protest  to  be  noted  and  extended  by,  284: 

Causes  which  excuse  the  Master  and  Owners — Contents  of  Chip.  6,  Tan  i 

(Ss.)  1.  Acts  of  God,  286, 

2.  Perils  of  the  sea«piiat6a„coUiaion,  288. 
8.  Lightning,  292. 
4»  Embe?alement,  robbery,  ^92. . 
ft.  Neglect,  &c.,  of  pilots,  293. 
6.  Restraint  of  princes,  293. 
actof  God,  what,  286.  ^ 

what  are  perils  of  sea,  286. 

"  robbers,"  "  roads,"  meaning  of,  in  charter-party,  288. 
excuse  of  fire  does  not  extend  to  loss  of  goods  by  fire  on  board  a 

ligM^er,  292. 
and  owners  not  liable  for  embezzlement,  &c.,  of  gold,  silver.  diamoodN 
watches,  jewels,  precious  stones,  imless  quality  and  value  aOted  id 
bill  of  lading,  or  declared  in  wrijdng,  292. 
xiastraint  of  princes  to  excuse,  must  be  actual,  not  m«iely  exprrkd. 

293. 
duties  and  rights  of,  in  respect  of  freight  and  transhipment,  277, 350. 
in  respect  of  general  average,  887. 

of  stoppage  in  ^aim^  394. 
MATERIAL  MEN— )SS(j  Manlxme  Lien. 

their  claims  upon  the  ship  in  specie  by  civil  law,  105. 
not  |)referred  to  other  creditors  by  law  of  England,  106. 
in  English  Court  of  Admiralty,  110,  111. 
in  Admiralty  Courts  of  XTniteS  States,  Ul. 
MEASUREMENT  OF  TOIJNAGE,  iv.  x5tviV' 
MEETING  AND  PASSING  QF  SHIPS,  xii. 
MERCANTILE  MARINE  FlTNt),  xvi. 
MERCHANT  SHIPPING  REPEAL  ACT,  1664,  oixxxr. 

acts  and  parts  of  acts  r^>ea]ed  bTf  chirxTiiL- 
MISCONDUCT  BY  PASSENOERfi  IN  STEAMERS,  xiii. 
MORTGAGES.— i^dtf  Registry, 

of  sliips  and  shares  therein,  .')5,  xxxix. 
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MORTGAGES— <»n/inikjd.  ,  . 

to  be  registered  in  order  of  ti^oote  of  productu>n,  50,  x&.\ix. 

entry  of  dischaige  of,  xxxix. 

priority  of,  xxxix. 

mor^agee  Dot  to  be  deemed  owner,  xxxix. 
to  have  power  of  sale,  xxxix. 

rigb ts  of  mortga^^  not  affected  by  any  act  of  bankruptcy  of  mortgagor,  xl . 

transfer  of,  xL 

transmission  of  interest  of  mortgagee  by  death,  bankruptcy,  or  mar- 
riage, xl. 

entry  of,  transmitted,  xl. 
MODE  OF  RECOVERING  WAGES.  4fl7,  xul-^See  Wage$. 
MORTGAGOR,  insurable  interest  oU  3L 

continues  owner,  30. 
MORTGAGEE  of  ship  not  to  be  deemed  the  owner,  except  to  secure  pay- 
ment of  mortgage  debt,  30.  . 
MORTGAGEE  OR  ASSIGNEE,  whether  liable  for  repairs,  20, 

their  right,  on  transfer  of  property  in  ship,  not  forieited  by  bankruptcy 
of  mortgagor  or  assignor,  30,  56. 

when  liable  to  burthens  of  ownership,  26. 

entitled  to  freight  accruing  due  after  he  takes  posscssionT  SU 
MUSTER-ROLL  of  crew  to  be  kept  by  master,  150. 

object  ot  150. 

what  to  contain,  li^O. 

to  be  delivered  by  masters  to  shipping  masters,  consular  and  Custom- 
house officers,  when,  150. 

penalty  for  not,  150. 

.  .N*      . 

NAME  OF  SHIP,  not  to  be  changed,  49,  xxxii. 
to  be  painted  on  registered  shi]^,  49,  xxJLli. 
penalty  for  erasing  it,  49,  xxxh. 

NATIONAL  CHARACTER  OF  SHIP,  provisions  respectJnjg  it,  vi. 
NAVAL  COURTS  on  high  seas,  their  constitution,  powers  and  proceedings, 

133  X  '      ' 

NAVAL  OFFICERS,  their  duty  with  regard  to  ships  in  distress,  495. 

entitled  to  salvage,  when,  xviii. 
NAVIGATION,  statutes  relating  thei-eto,  45. 

NEUTRAL  PORT,  condemnation  of  ship  in,  17.  -  ;    ■ 

NEWCASTLE  AND  HULL,  appointment  of  sub-commisftJou^rs'^T^ilotage 

by  Trinity  Houses  of.xr.  i       j  - , 

NOTARY  PUBfLiC,  protests  of  masters  drawn  tip  by  them,  ^H.    " 

copies  of  contracts  attested  by  them  not  evidence  of  oritfhrtds,  2^5. 
NOTICE,  of  transfer  of  property,  in  British  «hip^,  wh<^  X6  ht  giv^m^  64. 

by  owners  todischaige  their  liability,  effect  theixjof,  *-^56.        ' 

a  .      '       , 

OFFICERS  OF  REVENUE,  '   /       '  "  ' 

may  be  appointed  receivers  by  Board  of  Trade,  500. 

their  diity  and  authority  in  cases  of  wreck  and  in  absence  of  receiver,  cxxix. 
OFFICIAL  LOGS,  provisions  respecting,  xi. 
0\ViiEB&  OF  SRlFS.Se^  EegUi-yT-Z^a/t^Uf^f. ,      ^  .; ,;  ;.,  ,^     ^,. 
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(Ss.)  1.  Of  title  by  building  and  prnthase^  li. 

2.  By  purchase  from  the  master,  and  of  hia  au^ority  to  soll^  5. 

3.  Of  title  by  captiu^  16.  '  -      .  -  / 

4.  Of  the  evidence  of  property  in  6hipi,abeoltttefatod/ by  iWtiyWf 

mortgage,  22,  .  <         •    '    m   j  n,  .  j..  .  i  . 
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OWNERS  OF  SHIPS— omttnti^l. 

(Ss.)  6.  Of  the  liabilities  of  owners  of  ships  for  repairs  done  or  stores 
supplied  to  them,  25. 

6.  Of  the  liabilities  of  charterers  and  owners  pro  tempore  of 

ships,  26. 

7.  Of  the  rights  and  liabilities  of  mortgagees,  27. 

8.  The  liabilities  of  owners  and  charterers  of  ships  fiirther  con- 

sidered, 33. 
ownership,  how  acquired,  1. 
by  building  and  purchase,  1 . 
by  bills  of  sale,  254. 
by  special  agreement  for  building,  2,  8. 
wnile  ship  unfinished,  3. 
by  sale  of  master,  when,  5. 
only  in  cases  of  extreme  necessity,  5 — 16. 
by  capture  and  condemnation,  18. 
evidenced  by  written  documents,  22. 
what  liabilities  attached  to,  23. 

when  owners  answerable  for  repairs  and  necessaries  supplied  to  a  ship,  23. 
when  not,  29. 

when  not,  on  master^s  order,  20. 
whether  mortgagee  liable  as  owner,  26. 
when  vessel  chartered  to  master,  87. 

who  is  to  be  deemed  owner  of  a  ship  chartered  to  one  person  with 
respect  to  another  who  has  put  goods  on  board  by  authori^  of  the 
charterer,  31. 
of  British  ships,  who  may  be,  47,  xxv. 

who  not,  47,  Xiv. 
no  more  than  thirty-two  persons  to  be  owdcts  at  ooe 

time  of  a  ship,  49,  xxxii. 
what  is  required  on  their  part  to  obtain  regisliy  of  a 

ship,  48— -54,  xxxiL 
how  to  transfer  his  pr<w)erty  therein  abroad,  54. 
of  ships  answerable  on  the  contract  of  the  master  as  to  the  emplojiDfiDt 
of  the  ship,  &c.,  90. 

of  a  chartered  ship,  92. 
of  a  general  ship,  233. 
as  to  repairs,  &c.,  98. 

on  his  contract  with  the  mariners  and  pilot,  99. 
as  to  money  borrowed  abroad,  98 — 105. 

at  home,  103. 
answerable  for  abroach  of  warranty  to  sail  with  convoy,  263. 
not  answerable  beyond  the  value  of  tha  ship  and  fireight  for  tiie  acts  of 

the  master  or  mariners,  299. 
further  extension  of  the  limitation  of  owners,  300,  801. 
in  case  of  personal  injury  and  loss  of  life,  300. 
answerable  for  robbery  to  what  extent,  292,  293. 
not  answerable  for  faults  of  pilot  when  compulsory  on  him  to  takewic.  158. 
registered,  how  far  liable  as  such  24—29,  97. 

P. 

PAPERS,  ship's  papers,  what,  260. 
PART  I.  (17  k  18  Vict.  c.  104),  xxii. 

Part  II.,  XXV. 

Part  III.,  xlviii. 

Part  IV.,  xcvi. 

Part  v.,  cv. 

Part  VI.,  cxviii. 

Part  VII.,  cxxiv. 

Part VIII.,  cxxvii. 
•    Part  IX ,  cxliii. 

Part  X.,   cxlvii. 

Part  XL,  clviii. 
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PART-OWNERS  OF  A  SHI  P 

Contents  qf  Chap.  3,  Fart  1. 

(Ss.)  1.  Of  their  legal  relation  to  each  other  as  tenants  in  common,  or 
as  partners  and  jointrtenants,  66. 

2.  Regulations  for  the  enioyment  of  their  common  property  in 

case  of  disagreement  oy  the  laws  of  foreign  states,  66. 

3.  Jurisdiction  exercised  for  that  object  by  the  High  Court  of 

Admiralty  in  England,  68. 

4.  Power  of  one  part-owner  to  bind  the  others  by  his  contracts ; 

office  and  authority  of  ship's  husband,  72. 

5.  Adjustment  of  the  interests  of  part-owners  on  bankruptcy  of 

one  of  them,  74. 

6.  Ship's  accoimts  how  adjusted  between  part-owners  at  law  and 

in  equity,  78. 

7.  Interest  of  partrowners  as  to  strangers :  who  should  be  joined 

as  plointifis  and  defendants,  79. 

8.  ExtMit  of  liability  of  each  partK>wner  lor  supi^ies  and  repairs, 

81. 
are  tenants  in  common  of  their  shares,  66. 
not  partners,  77. 

no  surrivorship  between  them,  66. 
their  interest  with  respect  to  each  other,  66. 
with  respect  to  strangers,  79. 
their  remedies  against  each  other,  78. 

one  may  make  separate  contract  as  to  joint  property,  when,  BO. 
others  may  sue  on  it,  when,  80. 
foreign  laws  as  to  their  disagreement,  67. 
law  of  England,  68. 

repairs  of  ship  by,  in  case  of  disagreement,  68. 
employment  of  ship  (in  case  of  disagreement  of)  by  majority,  68. 
when  part-owners  equally  divided,  70. 
security  to  be  nven  to  dissentient  minority  for  safe  retiun  of  ship  to 

the  extent  of  value  of  their  shares,  68. 
form  of  it — See  Appendix  of  Forms,  cclxxxviii. 
authority  of  Court  of  Admiralty  to  take  such  security,  69. 
to  take  cognizance  of  mortgages  when,  72. 
but  not  to  compel  partowner  to  sell  his  share,  71. 
warrant  granted  by  Admiralty  to  arrest  ship,  68. 
attachment  against  master  for  not  obeying,  69. 
part-owner  taking  security  not  entitled  to  profits  of  voyage,  68. 
if  amoimt  of  respective  shares  disputed,  application  must  be  to  Court  of 

Equity,  71. 
cannot  sue  co-owner  for  taking  ship  away,  68. 
nor  obtain  redress  in  equity,  68. 
unless  ship  destroyed  by  him,  68. 
what  is  destruction,  68. 
destroying  evidence  of  identity,  68 
co-owners  liable  on  order  of  one  for  repairs,  when,  72. 
imless  liability  expressly  provided  agamst,  72. 
not  for  insurance,  72. 

unless  in  partnership  and  order  given  in  name  of  firm,  73. 
admission  of  one,  on  subject  of  conjoint  ownership,  not  binding  on  the 

other,  74. 
not  for  expenses  of  law-suit,  74 
bankruptcy  of  one,  after  commencement  of  voyage,  does  not  affect  his 

interest  in  profit  and  loss  of  adventiure,  74. 
though  his  full  share  of  outfit  not  paid  by  him,  74. 
co-owners  may  deduct  his  share  of^ expenses  from  his  share  of  profits, 

paving  balance  of  profit  to  bis  assignees,  74,  75. 
lien  for  expenses  on  co-owner's  share,  74,  75. 


PART-OWNERS  OF  A  ^BlV-Hxmtinued.  '    -  ' 

cannot  reoover  damages  against  coownen  /or  HWtdiny  ship  <0  sea, 

whereby  it  was  lost,  68. 
nor  obtain  redress  in  equity,  68. 
cannot  sell  co-owner's  snare,  77. 
purchaser  entitled  to  profit,  and  ohai^eabls  to  expense  of  Toyas^  in 

prosecution  when  puvcbase  laade,  but  not  (tf  antecedent  voyages,  76. 
setilement  of  account  of  profits  on  a  voyage  by  majority,  whether  others 

bound  by,  78.  • 

actions  by,  for  wrong  or  negligence  of  stranger,  79. 
should  be  brought  in  joint  names,  79. 
actions  for  freight*  ^* 
actions  against  part-owners,  80. 
ship's  husband,  liis  duties  and  authority,  73,  74. 
has  lien  on  each  part-owner's  share  for  ezpeBsea,  73,  74. 
part-owners  who  nave  given  seciuity  to  tradesnen  ior  rofgrnsu  to  the 

value  of  their  own  shasts  still  Mam  for  reaidne^  81. 
unless  liabili^  expressly  guarded  against,  81. 
PASSAGE  BROKERS,  regulations  respecting  them,  166. 
must  give  bond  to  Grown,  ccxxi. 
.   jamstt»]^jUan,aJic«noe^  coaid. 
and  how  obtained,  ccxxi. 
runners  of,  regulations  respecting  the,  ccxxiii. 
must  have  written  authority  to  receive    passage'   meoey  aa   t^ent 

of,  ccxxiv. 
lists  of,  to  be  kept  bj,  and  exhibited  in  offiee  of,  «oxxiv. 
to  be  licensed,  ccxxiii. 
penalty  on,  for  employing  runners,  and  on  them  for  a«tifig  witfioat 

licence  and  badge,  ccxxiii. 
contract  ticket  to  be  given  by,  to  passenger  ffnr  money  bad  Hnd  reeeived 

for  passage,  ccxxii. 
PASSENGER. 

ContenU  of  Chap.  8,  Part  2. 

(Ss.)  1.  Of  the  rights  and  duties  of  the  master  and  passengers,  160. 

2.  Ck>ntracts  for  the  conveyance  of  passengers,  and  csfses  decided 

upon  them,  161. 

3.  Passengers  Acts,  165. 

4.  Steam  passage  boa^,  166. 

5.  Provisions  for  the  preventicm  of  s^idents  and  misconduct  on 

them,  167. 
taking  charge  of  ^ip  in  distress;  entitled  to  remxmeratidn,  160,  4^3. 
•    n^^fireightfbrinikntbomdtiring  voyage,  311. 
goods  of,  ednlrilmte  to  genend  average^  388. 
conveyance  of,  in  merchant  ships,  160. 
what  may  be  required  of,  by  master,  166. 
case  in  illustration  of,  161. 
rights  and  duties  of,  160, 100. 
imder  express  contract,  161. 
b}r  usage  of  particular  trade,  161. 
miscellaneous  cases  on,  161- — 166. 
cx)veiiants  for  convenienoe  of,  161.         > 
passage  money  paid  in  advance,  168.  ,  - 

when  recoverable  if  ship  lost,  when  ixot,  10^*  .  _      .      ,  \    * 
delay  in  saiUng,  163^ 

passage  moi^ey.  claimed,  after  capture,  |)ro  ratiUineri$y  M3.. 
executors  of  captain  who  died  hefore  conmieQcemeAt  of  voyage,  or  chief 

mate  on  whom  command  devolved,  who  entlU^ed  to  passage  money, 

164. 
provisions  for,  what  sufficient,  164. 

what  conduct  of,  towards  master,  will|vistify  exclusion  of  from  cuddy,  164. 
luggage  of,  subject  to  master's  lien  fogr  passive  woo^*.  160. 
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PASSENGER-<»n<*nii««. 

b«t  SMt  the  dalbes  n^m  by,  when  laawg  ^MmI,  105. 

legislatiTe  provisions  respecting,  165. 

objects  of,  166. 

evils  to  be  remedied,  165. 

ftcta  of  pariiament  respecting,  165-*-l67. 

on  passenger  steamers,  relations  of  17  ft  18  Vict  o  104,  respecting, 
166. 
PASSENGERS  ACT,  18  k  19  Vict,  c  109. 

prefatory  clauses,  cc. 

definitions,  cci. 

emigration  commissioners  to  carry  act  into  exieoution,  ccti. 

arrangements  for  the  ship,  cciii. 

lists  of  passengers,  ocv. 

arrangement  of  berths,  oovii. 

Ugbt  and  ventilation,  eoviii. 

to  carry  boats  acocnrding  to  taUMge,  oeviii.        '  ' 

life  boat  and  life  buoys,  coviiL 

computation  of  voya^fes,  ooxiv. 

survey  of  water  and  provisions,  ccx* 

water  tanks  or  oasKs  to  be  approved  by  emigmtion  oommiseioners, 
ccxL 

dietary  scale,  ccxii. 

paseenmr's  stewaid  and  cook,  ecxiii. 

medical  men,  ccsiv. 

supply  of  medicinee,  €cxiv« 

inspection  of  passengers  and  medicines,  ccxv. 

xe4andittg  of  ack  passengers,  cexv. 

passengers'  rights,  ccxv. 

leUutL  ai  passage  money  to  passengers  relaadad,  ecx  vi. 

or  for  whom  passage  not  provided,  ccxvi. 

subsistence  of,  in  case  of  detention,  ccxvi.  '    • ' 

in  case  of  ship  putting  back  to  replenish,  ccxvii. 

providing  passages  for  in  case  of  shipwreck,  ccxvii. 

paasage  hrokarSf  coxx^i. , 

to  apply  to  colonial  voyages>  how  far*  ^xxviii. 
PASSENGER  STEAMERS,  survey  of,  xu. 

misconduct  by  passengers  in,  xiii. 

accidents  to  l>e  reported  to  Board  of  Trade,  xiii       ■    ,      -     ' 

notice  to  be  given  <4i  i^p|preltendad  lose  of  steam  ships,  xiii..    . 

collisions  to  oe  entered  in  official  log,  xiii. 
PAYMENT^— &»  Av$rage^Fm0hh-Sal9mg0r-W^94$. 
PENALTIES.— .^«j  6?'onv(y--Pifc«f--^a(vfl^r^Wtitfr<4i^-^fli«<V<»  *»  Cinnue 
PortS'-^ertifioate  of  JUgistny'^niiaiierr-^n^  Mmvm  i^tores^ 

for  false  declarations,  under  Part  IL»  vi.  • 
PERILS  OF  THE  SEA,--whafcarep«a^  JW2. 

what  not,  291. 

how  questions  relating  to  them  are  to  be  deoidedi  d9i» 
PILOT  BOATS,  xiu. 
PILOT  LICENCES,  x. 
PILOTAGE,  summary  of  regulations  respectiiig,  xiii. 

Contents  of  Chnp.  T,  Part  3. 
(Ss.)  1.  Of  pilots  generally,  152.  - 

2.  Of  the  general  re^atiotis  of  17  &  18  Vic-t.  c.  104,  respecting 

pilotage  authonties  and  pilotage,  153. 

3.  Of  flie  Trinity  House  and  its  jnnsdiction,  165. 

*  4.  Of  compulsory  pilotage,  156. 

•  ft;  What  vessels  need  not  take  a  pilot,  157. 

6.  Miscellaneous,  157. 

7.  Exemption  of  owners  and  masters  from  liability  in  case  of 
loss  or  damage,  158. 

8.  Jtirisditftion  of  Admiralty,  159. 
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VILOTXO^— continued. 

(Ss.)  9.  Pilotage  of  foreign  ahips*  159. 
Pilotage  Authariiies  (GeneraJ)— 
jurisdiction  of,  ov. 
power  of»  to  make'aiid  extend  exemptions  from  eomputeofj  i»lotage, 

cv. 
powers  of,  cvi. 

publication  of  bjre-laws  by,  cvii. 
bye-laws  to  be  laid  before  parliament,  ovii. 
appeal  to  Board  of  Trade,  oni. 
Pilotage  AuthoriHeSy  Returns  by  (Oensral) — 

returns  to  be  made  to  Board  of  Trade  of  pftrtioulars  ccmnected  with 

pilotage,  cvii. 
if  autborities  fail  to  give  retams,  jurisdifltion  may  be  tranafeired 

to  Trinity  House,  cviii. 
returns  to  be  laid  before  parliament,  criii. 
Licensing  of  Masters  and  Mates  (Oenerci) — 

master  or  mate  examined  and  passed,  to   veceiye    a   pilotage 

certificate  to  pilot  certain  ships,  criii. 
renewal  of  pilotage  certificate,  cyiiL 
Board  of  Irade  to  examine  iind  grant  certificates  to  masters  and 

mates  on  autborities  refusing  to  do  so,  cix. 
fees  upon  such  certificates,  and  renewals  thereof,  cix. 
power  to  withdraw  pilotage  certificates,  cix. 
Pilot  Boats  (General)— 
how  to  be  provided,  cix. 
characteristics  of,  ex. 

qualified  pilot  to  display  flag,  though  not  in  pilot  boat,  ex. 
penalty  on  ordinary  ooat  displaying  pilot  flag,  ex. 
Pilot  Licences  (General) — 
registry  of,  ex. 
copies  of  regulations  to  be  fumi^ed  to  qualified  pilot  and  to  be 

produced  by  him,  ex. 
<}uallfied  pilot  to  produce  licence  to  employer,  ex. 
hcences  to  be  delivered  up  when  required,  and  returned  on  death,  cxi. 
Pilotage  Compulsory  (Genenu) — 
how  enforced,  cxi. 
home-trade  passenger  ships  to  employ  qualified  pilots,  unless  they 

have  certificated  masters  or  inates,  cxi. 
certificate,  how  granted  to  such  mast^^  and  mates,  cxL 
BightSf  PriviUges,  and  Eemuneration  qf  Pilots  (General) — 

qualified  pilot  unable  to  board,  when  entitied  to  pilotage,  oxiL 
allowance  to  pilot  taken  out  of  district,  cxiL 
penalty  on  pilot  receiving  or  master  offering  improper  rate,  cxii. 
penalty  on  a  false  declaration  as  to  draught  of  ship,  or  falsiiying 

marks,  cxii. 
power  of  qualified  pilot  to  supersede  unqualified  pilot,  exii. 
penalty  on  unqualified  person  acting  as  pilot,  oxiL 
occasions  on  wnich  imhcensed  persons  may  act  as  pilots,  oxiL 
liability  for  and  recovery  of  pilotage  dues,  cxiii. 
power  for  consignees  to  retam  piLotage  dues  paid  by  them,  cxiii. 
Pilots,  Offences  of  (General)— 

penalties  on  qualified  pilot  exercising  certain  trades  and  committing 

certain  offences : — offending  against  revenue ;  guilty  of  corrupt 

practices ;  lending  licence ;  acting  when  suspended ;  acting  when 

drunk;   imnecessarily  causing  expense;   aeclining  to  go  off; 

unnecessarily  cutting   or  slipping  cable;  refusing  to  conduct 

ship  into  port;  quitting  ship,  cxiii. 
penalty  on  ipilot  endangering  ship,  life,  or  limb,  cxiv. 
m  charge  of  a  ship  dunng  her  wilful  injury,  cxiv. 
General  Power  of  Trinity  House — 
to  alter  regulations,  cxiv. 
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PILOTAGE— <»ntiiuk«J. 

Sub'Commissioners  and  Pilots  {Trinity  Howe) — 

power  of  Trinity  House  to  appoint  sub-commissioners,  cxv. 
to  license  pilots  to  act  within  certain  limits,  cxv. 
puUioation  of  notice  of  licences  of  pilots  by  Trinity  House,  cxy. 
bonds  to  be  given,  cxv. 
liability  limited,  cxv. 
continuance  and  renewal  of  licences,  cxv. 
power  to  revoke  and  suspend  licences,  cxv. 
Pilotage,  Compulsory  (Trinity  House) — 

penalty  on  masters  of  ships  employing  unlicensed  pilots  or  acting 

as  pilots,  cxv. 
Trinity  House  to  make  regulations  for  a  constant  supply  of  qualified 

pilots  at  Dungeness,  157,  cxvi. 
ship  coming  past  Dungeness,  not  having  pilot  on  board,  to  take 
nrst  qualified  pilot  who  offers;  penalty  on  masters  failing  to 
display  usual  signal  for  pilot,  157,  cxvi. 
exemptions  from,  167,  cxvi. 
Pilotage^  Rates  of  (Trinity  House) — 
rates  of  pilotage,  cxvi. 
of  pilotage  due  from  foreign  ships  trading  to  and  from  the  port  of 

London,  cxvii. 
certificate  of  payment  of  pilotage  to  be  given,  cxvii. 
application  of  such  monies  by  Trinity  House,  cxvii. 
settlement  of  differences  as  to  draught  of  ship,  cxvii. 
Pilot  Fund  (Trinity  House) — 

payments  to  be  made  to  the  pilot  fund,  cxvii. 
application  of  pilot  fund,  cxviii. 
Appointment  of  Sub-Commissioners  by   Trinity   Houses  of  HttU  and 
Newcastle — 

power  of  Trinity  Houses  of  Hull  and  Newcfistle  to  appoint  sub- 
commissioners,  cxviii. 
Limitation  of  Owners  and  Masters*  Liability — 

limitation  of  liability  of  owner  where  pilotage  is  compulsory, 
158. 
when  they  must  be  employed,  &c.,  157. 
when  not,  157. 
PLAT£>  miality  and  value  of,  to  be  expressed  in  bill  of  lading,  202. 

contributes  to  general  average,  883. 
PLEA  in  abatement  by  partowners,  79. 
PORT  CHARGES  to  be  paid  by  master,  261. 
POWER  OF  SEAMEN  to  make  complaint,  x. 
PRACTITIONERS,  MEDICAL,  what  ships  to  have  on  board,  166,  Ixxx. 

ccxiv. 
PRATIQUE,  178. 
PRIMAGE,  meaning  of,  805. 
PRINCES,  restraint  of,  what  such  as  to  excuse,  293. 
PRIZE.— )8^etf  Capture, 
acts  relating  to,  517. 
creature  of  Crown,  18. 
title  to  it  derived  from  Crown,  18. 
PRIZE  SHIPS,  registry  thereof,  50— xxxiv. 

exclusive  jurisdiction  of  Admiralty  in  cases  of,  21. 

belonging  to  persons  resident  in  Ghiemsey,  Jersey,  or  Man,  where  to  be 

registered,  48,  xxxi. 
production  of  an  official  copy  of  the  condemnation  at  the  time  of 
registry,  50,  xxxiv. 
PROHIBITION,  to  Court  of  Admiralty,  in  suits  by  one  pai-t<»wner  to  pre- 
vent others  from  sondinff  the  ship  abroad,  not  to  be  granted,  69. 
in  suits  for  repairs  in  England,  will  be  granted,  106. 
in  suits  for  wages,  when  granted,  482—3. 

when  not,  481 — 5. 
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PROHIBITION--«m<inii«J. 

at  what  tune  it  must  be  applied  for,  483. 
PROTECTION  OF  SEAMEN  from  imposition,  x. 
PROPERTY  in  ship,  how  proTed,  89. 

always  eyidenced  by  wiitten  documoitflr  %%. 

in  possession  of  bankrupt  owner,  22. 
PROTEST,  by  master,  what,  284. 

how  made,  284. 

usually  made  before  notaries,  284. 

may  be  before  British  consuls  at  foreign  ports,  284. 

contents  of,  285. 

not  eyidenoe  lor  master  or  owners,  285. 

btti  may  be  against,  285. 

master  should  supply  correct  instructicms  for  preparation  of,  2f^. 

utility  of,  in  adyustment  of  losses  and  calculation  of  arorages,  2i^. 

credit  given  to,  by  whom  and  when,  285. 

on  what  occasions  made,  284. 

forms  of,  ccciii.      '    .-     * 

a 

QUALIFICATIONS,  of  masters  and  mariners,  &o.,  84. 

regulations  of  17  &.  18  Vict.  o.  104,  relating  to  l^em,  80. 

certificates  of  competency,  86. 

of  service,  86. 
QUARANTINE,  package  and  care  of  goods  during,  284. 

pratique,  what,  178. 

R. 

RANSOM.— /S'tf^  Average. 

iUegaliQr  of,  331,  363. 

consequences  of  its  illeigality,  331,  363. 
RATS,  damage  to  cargo  by,  278. 
RECAPTURE,  salvage  thereon,  516—17. 

no  restoration  of  ship  set  forth  as  a  vessel  of  war,  517. 

payment  of  freight  tnereon,  358. 
RECEIPT  FOR  GOODS,  usual  for  master  to  sign,  284,  258. 

and  he  should  take  care  that  it  is  returned  beJEore  he  signs  the  bill  of 
ladinff,  258. 

responsibility  incurred  by  not  doing  so,  258. 
RECEIVERS,  their  aj^pointment  and  duties,  xviL 

payment  of,  cxxzu. 
REGISTRATION  OF  AND  RETURNS  respecting  seamen,  150,  xL 
REGISTRY  anew,  and  transfer  of  registry,  v. 

miscellaneous,  t. 
REGISTRY  OF  SBIBB.^See  Certificate  of  Ilegittry. 

Contents  ofCTutp.  2,  J^art  I. 

(Ss.)  1.  Description  and  oiwnerriiip  of  Bntiah  shi|W,  47.       , 
2.  The  measurement  of  tonnage,. 49.  ;    ., 

8.  TheTegistry  of  British  ships,<48j  ,  m     *-        j- 

4.  Certificate  of  registry,  52.  ^  ^     . 

5.  Transfera  and  traiDsmiaaioils,  54. 

6.  Mortgages,  55.  •    't  • 

7.  Certificates :of  mortgage  and  sak^ 56.  '      *t     0 

8.  Registiry  anew,  «ad  tjaaaisler  pf  rogistTya  58. 

9.  Registry,  miscellaneous,  59.  »      i    -     .^     ^■'   /\ 

10.  ETldence  of  dedaratioioa  and  books  of  registry^  00. 

11.  Offence  of  forging  or  fraudulently  rite«lng  doeumfiiUs,  and  of 

making  frdse  declarations,  64.  • 
flescription  and  ownership  of  BritiBh  6hip6v<  4ff ^  tsix^    ■ 
owners  must  be  natural  bom  subjects,  A7/jt9. 
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REGISTRY  OF  SHIPS— oonrtnu^fd. 
or  denizens,  47,  xxy. 
or  naturalized,  47,  xkv, 

or  corporate  bodies  in  Queen's  dominionSy  47,  xxv. 
if  oath  of  allegiance  taken  lofoieign  «tate,ownm'must  be  resideiit  in  Queen's 

dominions,  or  partner  in  hoilide  carrying  on  business  there,  47,  xxy. 
or  member  of  British  factory,  47,  xxv. 

all  British  ships  must  be  registered,  under  17  &  18  Vict  o.  1  and  4, 47,  xxvi. 
except  those  already  registered,  4T,  xxvi. 

ships  of  1 5  tons,  employed «n  mers  or  coasts  of  United  King- 
dom or  British  possession  by  owner  resident  there,  47 ,  xxyi. 
ships   not   exceeding   30  tons,  employed  in  fishinff  on 
certain  shores  and  coasts,  a^  not  having  a  whole  or 
fixed  deck,  47,  xxvL 
unless  registered  not  to  be  recognized  as  British  ships,  47,  xxvi. 
not  to  have  clearance  or  transire,  47,  xxvi. 
liable  to  be  detained,  47,  xxvi. 
measurement  of  tonnage,  47,  xxvi. 
Registry  of  British  Ships,  48,  xxxi. 

by  whom  to  be  made,  and  where,  48,  xxxi. 

registrar  to  keep  register  book,  49,  xxxi« 

preliminaries  to  reff£try,  49.  xxxii. 

name  to  be  painted  on  stem,  49,  %iiTJL 

not  to  be  changed  or  obliterated,  49,  xxxii. 

ship  to  be  svurveyed,  49,  xxxii. 

surveyor  to  grant  certificate  of  tonnage,  build,  deaonption,  49,  xxxii. 

certificate  to  be  delivered  to  re^strar,  49,  xxxii. 

property  in  ship  to  be  divided  mto  sixty-four  shares,  49. 

not  more  than  thirty-two  persons  to  be  registered  as  owners,  49,  xxxii. 

none  to  be  registeiidd  for  fractional  share,  49,  xxxii. 

not  more  than  five  may  be  registered  as  joint-owners,  49,  xxxii. 

joint-owners  to  be  considered  as  one  person,  49,  xxxii. 

out  may  not  dispose  of  their  interest  m  severalty,  49,  xxxii. 

body  corporate  must  be  registered  in  corporate  name,  49,  xxxif. 

declaration  to  be  made  hj  person  applying  to  be  registered   as 

owner,  50,  xxxii. 
contents  of  it,  60,  xxxiii. 
before  whom  subscribed,  50,  xtxiii. 

to  be  made  by  secretary  or  public  officer  of  corporate  body,  50,  xxxiii. 
certificate  of  builder,  containing  true  account  and  dedcription  of 

ship,  to  be  produced  to  registrar,  50,  jcxxiii. 
with  declaration  of  ownership  in  case  of  British-built  ship,  50,  xxxiii. 
what  particulars  as  to  foreign-built  ship,  50,  xxxiii. '  '     ^ 

entry  in  raster  book,  and  particulars  of,  50,  xxxi  v.  •' 

port  at  which  ship    registered    to  be    considered   her   port   of 

registry,  51,  xxxfi. 
but  may  be  transferred  to  another  port,  51,  xliv. 
and  firesh  certificate  of  registry  granted,  51,  xliv. 
equitable  interests  under  old  acts,  51. 

under  the  new  ael,  51 . 
certificate  of  registry,  recital  of,  not  required  in  contract  of  sale 

of  ship,  51. 
no  notice  of  any  trust  to  \m  entered  in  register,  51 
efieot  of  this  provision,  52. 

Oourt  of  Chancery,'  Sessicttif  and  principal  Court  abroad,  may  pro- 
hibit, by  order,  dealing  wdtk  any  ship  or  sheirey  58« 
Certificate  of  negistry — 

to  be  granted  on  completion  of  registry,  52,  ixziv. 
leontents  of,  5d,  xxxiv. 

change  of  ownership  to  be  endorsed  upon  it,  62,  xxxiv. 
master  bound,  imder  penalty,  ib  ^deliver  certifloaie  to 'registrar  for 
this  purpose,  59,  xxxiv. 
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Certificate  of  RegUiry — 

change  of  master  to  be  endorsed,  52,  xxxt. 

if  lost,  mishdd,  6t  destroyed,  a  new  one  may  be  granted  by  registrar 

of  sbip*8  port,  58,  xxxr. 
and  provisional  oertificate  by  registrar  at  other  ports,  53,  zxxt. 
to  be  used  only  for  lawful  navigation  of  ship,  53,  xixy, 
not  subject  to  detention  by  reason  of  title,  lien,  charge,  &c.,  53, 
misdemeanor  to  use  oerdfioate  not  legally  granted,  53,  zxzvi 
subjecting  ship  to  forfeiture,  58,  xzzvi. 
notice  of  loss,  capture,  breaking  up, to  be  given  to  registrar,  53,: 
and  certificate  to  be  given  up,  58,  xzxvi. 
provisional  certificate  to  be  granted  by  consular  officer,  when  ship 

becomes  British  owned  at  foreign  port,  53,  xxzvi. 
contents  of,  53,  xxxvi. 

copy  to  be  forwarded  to  commissionerB  of  Customs,  53,  xxxvi 
to  remain  in  force  for  six  months,  58,  xxxviL 
or  till  ship  arrives  at  port  where  there  is  a  British  registrar,  53,xxxviL 
title  of  purchaser  and  mortgagee  need  not  be  endorsed  on,  54. 
protected,   though   not  endorsed,  against  assignees   of  bankrupt 

mortgagor,  54,  56. 
Transfers  ana  Trammunons — 

transfer  must  be  b^  bill  of  sale,  54,  xxxvii 
containing  a  description  of  the  shin,  54,  xxxvii. 
declaration  of  ownership  to  be  made.  54,  xxxvii. 
transferree's  name  to  be  entered  in  book  of  registry,  54,  xxxvii. 
fact  of  such  entry,  and  date  and  time  to  be  endorsed  on  bill  of  sale,  54, 

xxxviL 
of  property  or  interest  of  mortgagee  by  death,  bankruptcy,  meoL- 

vency,  marriage,  how  entered,  55,  xxxvii 
transferrees,  however  nimierous,  to  be  considered  one  person,  55, 

xxxviiL 
persons  entitled  by  transmission,  and  not  qualified,  may  obtain 

order  for  sale  from  Court,  by  nominee  of,  and  payment  of  pro- 
ceeds, 55,  xxxviiL 
requisition  of  nominee  to  be  obeyed  by  registrar,  55,  xxxviii. 
interest  forfeited  if  application  not  made  within  four  weeks,  or 

further  time,  not  exceeding  one  year,  to  be  allowed  by  Court,  55, 

xxxviiL 
Courts  may  prohibit  transfers  of  ships,  55,  xxxix. 
Afartgage* — 

to  be  in  scheduled  form,  55,  xxxix. 

to  be  recorded  by  registrar  in  order  of  Aeir  production,  55,  xxxix. 
and  date  andhour  of  record  to  be  endorsed  on  instrument  of,  55,  xxxix. 
discharge  of  mortgage  on  production  of  mortgage  deed  with  receipt 

endorsed,  to  be  entered  in  register  book,  55,  xxxix. 
andestateof  mortgagee  to  re-vest  id  person  butforitentitled,  55,  xxxix. 
to  have  priority  according  to  date  of  their  record,  56,  xxxix. 
mortgagee  not  by  reason  of  mortgage  to  be  deemed  owner,  56, xxxix. 
except. so  far  a3  necessary  to  make  securi^  for  his  debt  available, 

56,  xxxix. 
registered  mortgage  not  afiected  by  mortgagor's  bankruptcy,  though 

ship  in  his  order  and  disposition,  56,  xl. 
may  be  transferred,  56,  xl. 

date  and  hour  of  transfer  of,  to  be  entered  by  registrar,  66,  xl. 
and  endorsed  on  instrument  of  transfer,  56,  xl. 
Certificates  o^ Mortgage  and  Sale — 
object  o^  56. 

to  enable  owner  to  sell  or  mortgage  his  ^p  abroad,  57. 
are  powers  of  attorney,  57. 
when  executed,  a  record  thereof  to  be  endorsed  on  mortgage  by 

registrar  or  British  consular  officer,  57,  xli. 
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Certificates  of  Mortgage  and  Sale — 
may  be  revoked,  57,  xliiL 

and  limited  in  respect  of  time,  place,  price,  and  amount,  56,  57,  xl. 
to  be  recorded  by  registrar  granting,  and  registrar  before  wbom 

power  executed,  57,  xlii. 
not  for  sale  of  less  than  the  whole  ship,  57,  zlii. 
no  sale  to  bond  fide  purchaser  or  mortgagee  without  notice  under 

power  limited  to  place  and  time  not  exceeding  twelve  months 

to  be  impeached  by  reason  of  banlo-uptcy  or  insolvency  of 

person  giving  power,  or  of  his  death,  xlii. 
cannot  be  granted  for  sale  or  mortgage  of  ship  in  United  Kingdom 

or  other  British  possession  in  which  ship's  port   of  registry 

situate,  57,  xli. 
or  by  person  not  named  in  certificate,  57,  xlL 
if  sold  to  person,  qualified  to  be  British  owner,  to  be  by  bill  of 

sale,  57,  xllL 
and  ship  to  be  registered  anew,  57,  xliL 
regulations  to  be  observed,  57,  xlii. 
if  s(dd  to  person  not  qualified,  57,  xlii. 
if  not  complied  with,  no  title  acquired  by  British  law,  57,  xlii. 
if  no  sale  made,  certificate  to  be  deHverea  up  to  be  cancelled,  57,  xlii. 
if  lost  or  obliterated,  new  one  may  be  granted,  57,  xML 
Registry  Anew,  and  Transfer  of  Registry — 

when  ship  so  altered  .as  not  to  correspond  with  descripticm  in 

register  book,  new  certificate  may  be  granted,  56,  xliiL 
or  registered  anew,  58,  xliii. 
or  alteration  endorsed  on  old  one,  58,  xliii. 
registrar  of  ship's  port  may  require  registry  anew,  58,  xliii. 
not  to  be  recognised  as  British  ship,  or  duly  registered,  if  not 

registered  anew,  or  alteration  registered,  58,  xliv. 
ship's  register  may  be  transferred  from  one  port  to  another,  on 

application  of  parties  interested,  50,  xliv. 
their  names  to  be  transmitted  by  registrar  to  registrar  of  ship's 

intended  port,  59,  xliv. 
name  of  new  port  to  be  substituted  for  old,  on  ship's  stem,  59*  xliv. 
Registry t  Miscellaneous — 

inspection  of  registry  books,  59,  xliv. 

application  of  fees,  59,  xlv. 

indemnities  and  duties  of  registrars  in  exceptional  cases,  59,  xlv. 

provision  for  cases  of  infancy  and  incapacity,  59,  xlv. 

grant  of  passes,  in  special  circumstances,  for  unregistered  ships,  59, 

xlv. 
liability  to  penalties  of  unregistered  perscois  interested,  not  being 

mortgagees,  59,  xlvi. 
Forgery — offence  of  forging  or  altering  book  or  document,  or  entry  or 

endorsements  on  them,  59,  xlvi* 
National  Character — 

clearance  or  transire  not  to  be  granted  until  ship's  nation  declared, 

59,  xlvi. 
assumption  of  British  flag,  or  national  character,  on  board  ships 

owned  by  persons  not  qualified  to  run  British  ships,  forfeiture, 

59,  xlvL 
unless  to  escape  capture,  xlvi. 
carrying  papers  or  documents  to  conceal  British  character  of  ship, 

or  fraudulent  assumption  of  foreign  character,  with  intent  to 

deceive  those  entitled  to  inquire,  forfeiture,  60,  xlvi. 
acquisition  by  imqualified  person  of  interest,  not  transmitted,  in 

ship  using  British  flag  and  character,  forfeiture,  60,  xlvi. 
ships  of  unqualified  persons  declared  not  to  be  recognised  as  British 

snips,  not  to  enjoy  privile^es«  but  subject  to  fines,  penalties,  &c., 

as  if  British  ship,  60,  xlvii. 
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Evidence  of  Declarations,  and  of  Books  of  Registry^^ 

register  may  be  proved  by  original,  exanued  or  MrtiAed  copy  to 

be  received  as  primdfiuie  evideeoe.of  coatonts,  40,  xiriii. 
certificate  of  registry  to  be   evideoce   of  o<mtetit8  muSi  mtttos 

recited  or  endorsed  tbereou,  00,  xlviii. 
wben  title  strictly  in  question,  no  daim  receivable  in  opposition 

to  modes  of  conveyance  prescribed  by  statute,  ^0. 
register,  how  far  evidence  of  ownership,  23. 
Offence  offorgina  or  fraudulently  altering  D^eumemiBf  ami  wuJdmg 
false  i>eclarattons — 

persons  forgiog  or  fraudulently  altering  register  book,  ter6Rmte 

of  surveyor  or  of  registry,  bill  of  sale,  iBBtnmient  of  mortgage, 

certificate  of  mortgage  or  sale,  or  entry,  or  etideiwBiiiePt  required 

by  Part  II.  of  Act,  guilty  of  felony,  64,  xlvi. 

wiljnilly  making  false  declaration  of  qutlificati<m*  a  misdemeanor, 

64,iavii. 
and  ship  or  share  of  declarant  forfeited,  xlvii 
making  false  statements  in  declaration,  documents,  or  evidence 
produced  before    registrar,    tqnching   title    to    ownership  or 
interests  in  ship,  or  making  use  of  or  uttering  (wilfullj),  t 
misdemeanor,  zlvii. 
RELIEF  TO  SEAMEN'S  FAMILIES  out  of  poor  rates,  thi. 
REMITTANCE  OF  SEAMEN'S  WAGES,  vifi. 
REPAIRS  OF  SmP.—See  JUm-^Mmter. 
if  part-owners  disagree,  68. 

lien  of  one  part-owner  o&  tiie  ^lave  of  aoAtiier  for,  74,  75. 
ordered  by  master,  when  a  charge  upon  tbs  owners,  fte.,  97. 

if  mads  abroad,  tt8. 
not  iiolsas  th^  oan  be  proved  to  have  been  neo^ 

sary,  99,  108. 
the  mode  of  Moertaaoing  what  is  neoessary ,  104. 
tradesman  not  required  to  ascertain  the  expedieoej 

of  repairs,  105» 
who  liable  for,  23^-33. 
when  a  subject  of  general  average,  and  when'  not,  409 — 407. 
vsgktaDod  owners  when  liahle  for,  and  when  not,  83,  dco. 
REPORT  of  shin,  when  and  how  made,  280. 

buUc  not  to  DO  broken  within  four  leagues  of  coast,  until  made,  280. 
RESPONDENTIA,  112, 114. 
RESTRAINT  OF  PRINCES, 
what  such  ae  4o  ezcusa,  298. 
must  be  active  and  operative,  293. 
RETURNS  bv  pilotage  authorities,  ziii. 
REVENUE  OFFICERS, 

their  authority  and  duty  with  reject  to  ships  in  distress,  ctxiz- 
ROADS,  meaning  of  in  charter-party,  288. 
ROBBE  RS,  meaning  of  in  charter-party,  28B. 
ROBBERY, 

master  and  owners  answerable  for,  if  committed  in  a  i>ort  or  river,  ^* 
though  not  guilty  of  any  fault,  258. 

not  if  committed  by  pirates  at  sea,  284^ 
owners  not  answerable  for,  beyond  the  "vahie  of  ^p  and  freight,  292, 29S. 
RUDDER  AND  CORDAGE, 

bought  specifically  for  ship  in  course  of  building,  pass  with  it>  0. 
RUNNER,  oexxiii. — iee  Femage  Broker  and  Passettgers  Aete, 


S. 


SAILING  INSTRUCTIONS,  292. 
in  France,  267,  note  (d). 
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of  ships,  1. 

by  the  roaster,  6. 

not  ttatborized  wtthont  nece85dty,  10 — 14. 

wiran  there  is  necessity,  10. 

when  he  cannot  repair  for  want  of  money,  12. 

collusiye,  avoided,  6 — 8. 
by  part-owners,  71. 
at  sea,  22. 
for  salvage,  oclri. 
deliverjr  of  possession,  when  necessary,  22. 
of  British  snips,  ke.,  &4. 

to  foreigners,  54. 
of  oai^  by  master,  2T4,  2T6. 
of  goods  while  yet  at  sea.  405. 
for  sajytfe,  401,  510. 
SALVAGE  QK^ERM^-SeeSahagem  the  Cinque  Parts—Wreck'-CafU' 
aUk$  amd  Satoagt-^ Marine  Stores,  lAen  Maritime. 

Contenis  of  Chap.  1,  Part  6. 

(Ss.)  1.  Of  salvage  generally,  488,  xiv. 

2.  Of  salvage  at  common  law,  and  the  jurisdiction  of  the  High 

Court  of  Admiralty  in  cases  of  siJvage  at  soa,  489. 

3.  Of  salvage  by  the  crews  of  the  Royal  Navy  and  by  licensed 

pilots,  495,  xiv. 

4.  Of  the  apportionment  of  salvage  reward  among  those  engaged 

in  the  salvage  service,  490. 

5.  Of  reward  for  preservation  of  life,  508. 

6.  By  whom  and  in  respect  of  what  intersets  salvage  is  payable,  504. 

7.  Proceedings  in  Admiralty,  505. 

8.  Appointment  and  duties  of  receivers  onder  17  &  18  Vict  c  104, 

505. 

9.  OfsalvageintheUnitedRin^dom,17ftlsyictc.l04,  505—510. 

10.  Of  salvage  within  the  jurisdiction  of  the  Cinque  Ports,  510. 

11.  Of  salvage  on  recapture,  512. 

12.  Of  salvage  on  ships  and  merchandiae  found  in  the  possession 

of  pirates,  517. 
definition  of,  488. 

not  mere  compensation  for  work  and  labour,  491. 
ingredients  of  salvage  service,  491. 

no  salvage  for  services  rendered  as  matter  of  duty,  490,  494. 
apportionment  of,  for  preservation  of  tife,  50S^— 508. 
of  steam  boats,  504. 
what  parties  liable  to  pay,  504. 
lien  for,  490,  539. 
on  freight,  note  (Ar),  357,  504. 
when  not  allowed,  490 — 493,  494. 
whether  it  can  be  claimed  by  a  passenger.  160,  494. 
estimation  of,  489 — 91. 
actions  for,  490. 

authority  of  the  Court  of  Admiralty  in  respect  of,  505. 
{MTOceedingB  in  that  Court  to  recover,  505. 
tender  of,  by  acts  of  Court,  505 
costs  when  suffici^U  tender  refused,  505. 
appeal  from  justices  to  that  Court,  and  in  Scotland  to  Court  of  Session, 

508. 
on  capture  and  recapture  of  British  property,  statutable  regulations 
respecting,  517. 

but  not  for  recaptured  ships  once  set  forth  as  vessels  of  war, 
517. 

allowed  to  a  convoying  ship,  514. 

*  B    B 
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nllowed  to  a  lutd  foroe,  bib. 

of  the  property  of  oUIm.  ftlft- 

iteutndi.  tl&. 
8ALVAOEIN  THE  CINQUE  POUTS.— S« Sdlwj^  Ocaernl-Wrttk— 
Olid  Maritu  Storm. 

how  to  be  a4|uBf"''  ""  — ' — ^■' 

authorit;  of  the 

BuUiorily  of  the 

boundaries  of  tl 

eommissionen  f 


Uen  for,  when  te j, 

tender  of,  idO. 

bond  for  the  payment  of,  IMS, 
SALVOR,  a  Toltinleer  ftssMting  alii{i  in  distress,  4S0. 
officers  and  crew  of  distr^sed  ship  cannot  be,  490. 
unless  after  bond  Jidi  abandonment  by  master  at  aea,  490. 
oiiffinal  salvora,  riRbts  of,  jealously  ntaintained  in  Admiralty,  eren 

though  unHucceaaiul,  until  tiie  amTal  of  other  aametaace,  if  escrtioD9 

ocuiiBued,  400. 
SA VINOS'  BANKS  for  seamen,  viii. 
SEAMEN— Sm  WagM. 

80  muoh  of  12  &  13  Viot  0.  2S,  u  requires  evei^  British  ship  to  be 

aangated  1^:  a  maater  wbo  is  a  British  eultject,  and  by  a  ct«w  of 

whom  the  whole  or  a  proportion  are  British  BiOgeots,  repealed,  89. 
behaviour  of,  128. 
tbdir  agrMmeut  with  mutor,  ISS. 
breach  of  it,  what  oonatitutea,  136. 
deaertion.  quarrebomeDeas,  turbolenoe.  mutiny,  disobe^coee,  diwAeD- 

nata.  13S. 
mn  fiirrjiah  defence  to    action   for  wages,  tfaongb  itot   entered  in 

1<«,  195. 
thdr  duty,  when  Toya^  onoo  oorameooed,  ISO. 

in  case  of  shipwreck,  135. 
not  at  liberty  to  depart  front  ship ;_  muBt  obey  master  white  a  proapeet 

in  his  ^ud^ent  continues  of  saTiog  ship,  cargo,  or  part  of  tbera,  ISA 
must  aoaist  in  stowage  and  discharge  of  cttrgo,  130. 
construction  of  worcb,  "  or  elsewhere,"  in  deecdptiim  <A  voyage  in  Bicir 

«epesment,  130. 
opiuion  of  Lord  Stowell,  136, 
want  of  provieiona,  miaoonduct  and  ill-tieatm«nt  of  maater  will  jwti^ 

their  leaving  ship,  136. 
desertion,  question  of  intention,  187. 
if  master  take  ship  on  voyage  not  agreed  for,  may  leave  without  doer- 

tion,  188. 
cases  u^n  this  eiibjeot,  187. 

permiBsive  absence  of,  may  became  desertion  by  refusal  tOj«tvn,  13d> 
deseitio&  oC  condoned,  138. 
refusal  of,  to  proceed  to  sea,  or  absenting  tbemselree,  how  poiuBbed, 

IT  k  18  Vict.  e.  104, 188. 
may  be  sent  on  board  before  termination  of  period  of  ii 
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costs  of  proeecutioiif  188. 
desertion  by,  forfeiture  of  wages  for,  IStf,  471. 
their  entrance  into  naval  servi<%  not  desertion^  1 89. 
drunlreniiiBss  of,  18^,  4T7. 
disobedience  of,  to  lawftil  command,  180,  477.    ' 
in  what  manner  estimated,  189. 

wilful  breach  or  ncuy^lect  of  duty,  dnrokenness,  or  a^ts  causing  loss 
or  damage  to   snip  or  goods,  or  endangering  Ufo  or   limb,  mis- 
i  demeanors,  140. 

common  offences  of,  how  pnnisbed,  140. 
entry  of,  in  official  log-bbolc,  1 40. 
offending,  to  be  fhmishM  with  copy  of  entry,  140. 
entnr  to  be  read  to  him,  stgned  by  him,  and  his  answer  entered  in 

official  log-book,  140. 
in  subsequent  leg&l  proceedings  entries  to  be  produced,  140. 
banratry  of,  141. — See  Barratry. 
ofi^ce  of  turning  pirate,  148. 
of  not  resisting  pnates,  144.  ' 

laws  for  encouragement  and  protection  of,  145. 
provision  for,  disabled  in  fight  with  pirates  or  enemies,  146. 
ptovisipn  for  widows  or  children  of,  killed,  slain,  or  drowned  in  merchant 

service,  146. 
provision  for  preserving  the  health  of,  147. 

for  their  relief  when  sift  at  sea,  or  htrrt  in  performance  of  duty,  147. 
scale  of  medicines  for  foreign-going  ship  to  be  issued  by  Board  of 

Trade,'  148. 
penalty  on  persons  supplying  medicii)»9,  lime  or  lemon  juice,  of  bad 

quality,  for  ship's  tise,  148. 
survey,  on  complaint  to  naval  officer  or  British  oonsnlar  officer,  to  be 

made  by  his  order,  of  provisions  and  medicines  for  ship's  nse,  146. 
survey  to  be  entered  in  official  log-book,  148. 
report  thereof  to  be  made  to  Board  of  Trade,  148. 
owners '  liable  to  action  by  mariiierv  fbr  tUmage  by  insufficiency  of 

medicines  or  provisions,  148. 
regulations  for -protection irom  imposition,  148. 

no  person,  without  licence  from  iooard  of  Trade,  unless  owner,  master, 
mate,  or  sei^iEint  in  constant  employ  of  owner,  to  engage  maritiers, 
148. 
like  penalty  #n  licensed  person  employing  unlicensed  person,  148. 
or  who  receives  on  board  any  seaman  or  appr^mtice  cbntraiy  to  pro- 
visions of  act,  148. 
penalty  on  persons  taking  more  than  provided  by  law  for  procuring 
employment  for  seamen,  149. 
for  TBoliclting  seamen  to  become  lodgers  within  twenty-four 

hours  of  raip's  arrival,  149. 
ibr  takinfif  from  ship  tfects  of  seamaii,  without  his  direction  or 

masteris  leave,  149. 
for  demanding  more  than  due  for  seaman's  actual  boai^  and 

residence,  149. 
for  not  returning  on  demand,  or  absconding  with  money«  docu- 
ments or  effects  of  seamen,  or  their  Value,  after  deaucting 
what  is  due  for  board  atid  lodging,  l49. 
on  master  for  not  seudhig  seiunan  or  apprentice  on  shore  to 
make  complaint  to  justice  of  peace,  consular  officer,  or  naval 
officer  in  command,  149. 
))ro vision  for  seamen's  accommodation  oh  board  ship,  149. 

for  proper  construction,  caulking,  atid  ventilation  of  i^aces 

occupied  by  tiiera  fn  ship,  149. 
for  proper  allowance  of  berth,  149. 

for    keeping  place  appropriated  to  them  free  from  goods  and 
stores,  149. 
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Contents  of  Chap.  1,  Part  5. 

(6«.)  I.  Of  the  hirii^  ^  fiaamett  gMierftUy,  48a 

ii.  Of  fihi|9*s  artkii80.*^R«igiiUitioii9  insp&o^Lag  tfaem,  49S,  440. 

3.  Regulations  of  17  A  18  Vict.  c.  104,  440. 

4.  ProvisimiK  (or  prodectiMi  of  BMmen  and  thdCfVes^rt^on  «f  their 

heidtlk,44». 
4>.  Vorbal  ttgraem^ftt  Ibr  wages  not  Absolutely  roid,  4i7. 
6.  Seamen  not  entitled  to  increased  remuneratidn  for  oxtnordinaiy 

service,  447.  » 

T.  PrOYiaioiit  of  17  &  18  Vtot  e;  104,  for  the  Iweasing  of  penons 
autliomed  to  ptowore  BettOMm  for  nercbaDt  MpSy  448. 
Engagement  of. — F^Kmskmt   «f  17  ft  i8  Vi«6.  e.  114,  reqatecting. — See 
Wagee, 
Board  of  Trade  m«y  lioeM»!peiiM>«iB  tet  pn^uve,  148,  418,  Itii 
penaMMefbrfiuppdying  seamen  ^vlthoutliceoee;  for  employing tmHoensed 

persons;  for  re«elrhig  seamen  ^l^gally  supplied,  148,  448,  Irii. 
penalty  for  receiving  remuneration  for  shipping  them,  hii 
agtteemenb  to^  be  made  with/^ootainiag  <»<artain  partienlavs,  proyi»)  as 

to  forms  for  colonial  ships,  441—43,  Ivii. 
for  foreign'going  shqie  to  he  aiade  before  and  attested  foy  shipping 

BMMter  in  duplicate,  442,  Iviii. 
provision  for  substitutes,  442,  Iviii. 

foreign-going  ships  making  short  voyages  may  hbve  rmnnng  agree- 
ments, 442,  Iviu. 
engagement  and  dischairge  of  eeflmen  in  tiie  teeantime,  442,  lix. 
duplieotes'Of  rtimiiiig  agreidments,  how  tor  be  dealt  with,  4A9,  lix. 
'  foes  10  b^padid  on  ruiming  agreements,  lix. 
'ill  IkotiiM!^^  «hips,i  iigr^««iettta  to  ba  ^^ntored  into  befoi^'a  shipphig 

master,  or  other  witness,  442,  Hx. 
special  agireementa  for  lionye^iKule  ahip»  bdongiiig  to  enifte  owners, 
442,  lix.     '      .    '    '    t  '   -  !>'         <     '    •  1  .         -'. 

fi^alt^  for<filiippifi«^0Mfflett*wHhmii;  agMem^l;^^   eodeoutod,  443,  xli 

changes  in  crew  to  be  reported,  Ix. 

seamen  engaged  in  colomes  to  b^^^i$r|lp^  bdfbA^toxMT  fliiippmg  mast^ 

o^offioer  df  ouBtcta^,  442,  Ixi  i 
seamen  engaged  in  foreign  ports  tJO'  be  tiii'pped  with  t&e  sanction  and 

in  the  presence  of  the tjonsttl,  448,  Ix.' 
•  .i^es'as' t<»  produki^  of  a^preementS' aildcettldcaMof  masters 

mates  of  foreign-going  ships,  Ix.  -    •  . ' 

alterations  to  be  voicl.'tinl^  altteated  to  harebe^n  made  with  the 
'- "••  ''CfflWbiit!ofiay!pflfl1ie8,M;"!'        i*.  ■  '  •  '•     '^  • 

penalty  for  falsifying  agreement,  Ixi.  ^  . 

seamen  not  to  be  b<^iind  t<]»  produce  ^yfli^reettie&t,lxii     '    ' 

-copy  df  iagreefiikit  to^b^  tttad^f  ikK^GieiMe  W'tfe«-fcr^,  btlf. ; '  - 

seamen  discharged  iiefore  Vdyagetb  hiilte'c^mpen8«66a,'lxii. 

crinofee  tv>mnlfeted  by,  oin  liigh  sea*'  and  abmm,  xo. 

offencefs  committed^  iyy  Brfmhfseattl^Mi'attiea  or  hen  foreign  ports  to  be 

within  Adtairtiltfjttri«ldictMm,TCc;  :»  •      ,      ' 

conveyance  of  oflfendewto  uWited'liiittgdjimioi'   aeme  British  pos- 
session to  be  tried,  with  the  necessa^  witnjBteefir,  5Cey 
inquiry'  iiilo  Cause  M  death*  during  voyage,  xdi.  '  "^ 

depositions  to  be  received  in  evidence  when  the  WkHfite  cannot  be 

produced,  xci.  -  "■^^'  v^   *^^"  '    ^^  '    ' 

registration  and  ret<ftiMreepefetitlg,^€ili;'*    'V'    '      '"  ^      ' 
estabM^trt^tof  regieter'dffloe',  xcil.'  '■    ''  .  ^  .  <.  J      i 

register  df  seamen  to  be  k€^,  l^cH.    '  '^'  i*?*'  •  -     .  '  /Umi'i 
lists  of,  to  be  made  for  all  ^ips,  ^onMnkigidMatn  |toti««fiat8,  xdi 
'  Iist9  for  foreign-going  sliips  tb  be  delivered  to'  ahippiag  tnastra-  on 

anival,  xcii.  -   j;m 

lists  to  be  deiivetred  by  home^tmd^  shipe  half-yearly,  kottiv 


I  1 


1   <    I 


SEAMEN— «mtMiti«J.  \  v.     7''r>   ,> 

lists  to  be  sent  home  ip  case  of  transfer  of  ship,  and  in  case  of 

loss,  xciii.  ^  ....  '  ,^,  . 

shipping  masters  and  ^er  oSoen  to.tKftn«mit49MUtieiltS'6>  rfg^Mrs ; 
registarar  to  p«nmt  ixispeotion,  to  produe&  origmak^  ana  give 
copies,  xciii.  f    ' 

offioars  of  ws^ms  to  meske  zvtnrtis  «f  tibk^  to  regiatrar*  3i0lii« 
agreements,  indentures  and  assignments,  on  antral  ttt  afdreign  port,  to 
be   d6]^ited  vith  oonmil;  and  in  a  otkiny»   with  the  oiffioers  of 
onttomft,  xoiiii  ,    ,    .> 

Leaving  of,  abroad — 

on  fUsch4rg«  abroad  ceriifioalfi  of  di3Cbar|^  to  betgiren,  and 
I  BeaoBiaa  tent  home  at  owixmr's  expense,  Jbcuju 
■>  "  fefieing  seaman  ou  ^0])e  a  misdMaeanor)  bucif.  •         x  ^ 

not  to  be  discharged  or  left  abroad  without  certificate,  lauil. 
proof  of  scich  oermoate,  on  the  maslor^  V%ma*      ^  f 

1         when  left  behind  £i>r  inabilityv  vagaa  to  b«  paid,  ior  teoiii   : 

wages  60  paid  to  be  consideored  aa  oione^  d%ie  to  aeamen«  <9i^bject  to 

expense  of  subaistenoe  and  paeaaffe  hornet  toiii.>  '^  <      ,  <^ 
dtatiiBseed,  found  abroadi  maj  be  reu&ved  ancl  sent  home  a^  jiublic 

expense,  Ixxiv.  • 

mastew  of  British  ships  compelled  to  take  them*  licii^»  .i 

power   to   sue   for   amount  of  relief  «dTane6d  to  aeidwen  left 
abroad,  Ixxiv.  .  .  r  .!  .  { 

allowed  to  leave  ships  for  purpose  of,  Ixxv. 
dlothes  of  seatten  to  b0  d#UYe«ed  a;t  oatcBv  tovj 
wages  oft  to  be  given  to  Queen's  oi^r,  on  (ibeir  ftfioount«  luitvi. 
repayment  to  owner  of  advance  paid  and, not  diily'f  amedr  Wvi. 
jif  new  seamen  engaged,  owneor  B^ay  «f>ply  l<Mr  fepaynMnfio£, extra 
expense,  Ixxvi. 

application,  how  decided  on,  and  ankouiit  asoertau^  IsutvL* . 

accountant-general  to  pay  sums  ascertained,  Ixxvii.    •        i 

penalty  for  forgery  ai^  fals^  reiHreeentatio^a  in  mp^rt  itji  af(>li  ca- 
tions, Ixxvii. 
FrQvi9iam$f^  Meaith  dr^  dfdommodatim  qf^ 

survey  of  provisions  and  water  on  oon^aint  made^  Ixsivii. 

forfeiliure  for  frivolous  comphuut^  Ixxviii. 

allowance  for  short  or  bad  provistons,  Isxviii 
:.  medicine&t  i^t»e  of  lemon  juice,  sugar  «^  vine^ari  to  be  kept  on 
board  of  certain  ships,  Ixxviii*   .  .  ^ 

maaters  to  keep  weights  and  measures,  Ixxix. 

Board  of  Trade  and  local  boards  may  appoint  iOBpoctofs  of  medi- 
cines, Ixxix.  .  '         • 

penalty  for  selliii^f  bad  drugs, for  8hip9)  liuu.   '    •  . 

expense  of  medical  attendance  and  ^ubsietanoe  ia  illiiesgi  and 
barial  in  case  of  death,  how  de&ayed,  ]ksk* 

expenses,  if  paid  by  cooosuU  recoverable  from  owner*  bJU^ 

certain  ships  to  carry  mtedioal  praetitionera;  penalty » Ixxiu 

place  appropriated  to  seamen  to  haiVe  > certain  sp^ee  for  each  man, 
, '  and  be  properly  constnietad  and  kept  clear,  IkxxI* 
Power  of^  to  m*ike  oomplamt^^  ,   i 

seaman  allowed    to   go   ashore  to  make  opookplauit   to  justice, 

Protection  of,  from  impoHtion —  , 

sale  of  and  charge  upon  wages  to  be  iAv^id«  Im^  , ,    •    .  . 
no  debt  exceeding  bs.  recoverable  till  end  of  voyagei^  ktXKh- 
penalty  for  overcharges  by  lodgiiM^'^louse  keeperSyluxL 
penalty  for  detainkig  seamen's  efi&t$,  IxHxi 
peiiMifts  not  to  t  go  on  boand  before  final  ainrival  of  ship  without 

|)ermi8sion,  Ixxxi.  ,     ,        . 

penalty  /or  wlicitation^'by  Irfklging^housei'  keepers,  ixxxi.  •    - 
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SEAM  EN— wpiftniMtl. 
DimpUne  of~ 

misconduct  endangering  ship  or  life  ot  limfc  a  m 
power  of  Admiral^  Courts  to  remore  mastor,  Ix 
power  to  inTeatigate  cases    of  allied  inco 

coDduot,  Ixxxii. 
Board  of  Trade  may  oanoel  or  6UQ>eDd  cotiliaUM  ia  i 

Offti 


master  or  owner  maj  apprehend  deserters  wi^Mat  wanvit,  bxxr. 

deeerters  may  be  sent  on  boMdln lieu  of  being  in^iiiacMd.  Ixmt. 
;'  seamen  imprisooed  for  desenioo  or  breaeh  of  diMipluM  na;  be 

sent  onboard  before  the  tennination  of  Hie  «ont«n«e,iisivi. 
entries   and   certificates  of  descrtioH  abroad    to  be   etqdKl,  aent 

home,  and  admitted  in  evidenee,  btxxvi.  _ 

facilities  far  proving  desertion,  eo  fiu  as  eoneenis  ftwfatnrG  trf 

wagea,  Ixxxn. 
costs  of  procuring  impriscmBifflil  may,  to  die  extent  of  SI^  m 

deducted  £n>in  wages,  IsOLTi. 
amount  of  forfeiture,  liow  aeoertuned  when  setaen  oontncl  for 

the  voyage,  bxni. 
application  of  fbrfeiluree,  Ixxxtii. 

questions  of  forfeiture  may  be  decided  in  mft*  tor  wmgro,  Ixxxw. 
penalty  fot  false  statement  aa  to  last  sfcip  or  npine,  luvrii. 
fines  to  be  deducted  from  wages,  and  paid  (o  ^ippinf  m«ier.  Ixxitu. 
penalty-for  mtjcjng  to  deeerl,  Hid  harbourii^  dssattm,  IxxxTiiL 
penalty  for  obtaining  passage  sunepJitioudy,  Ixsxriii. 
on  change  of  anaatera,  dooumenta  hereby  feqvired  U  be  faandfld 
OTer  to  siiocesaor,  Ixxxviii. 
SEAMEN  S  FUND  WINDING-UP  ACT,  1651,  U  ft  19  Viet,  c  102,  IC, 
00x1  viii. 
sections  of  ropopled,  exdi.ccliT. 
acts  repealed  tiy,  147,  ccxlviii. 
agency  for  managiBg  the  fund,  eel, 
eoureea  and  collection  of  fund,  ecli. 
objects  of  relief,  ocU^, 
mode  of  diatribution,  coWi, 
Boeounta  and  retnms,  ccM. 
legal  proceedings,  col  vii. 
returns  to  be  laid  before  Parliament,  oclvii 
SEARCHEB,  who,  duties  of,  262,— Sue  OlMfaiuet. 
8EA-W0BTHINESB,  what  is,  864—7,  .        ,       . 

master  and  owner  aiiswerable  for  the  want  of,  9&4 — 7. 
SENTENCE  of  condemnation  of  ships,  19. 
SHAKES  of  Bhip,  lien  of  ship'e  huBbaad  on,  f*  »pair»,  ftft.T* 

to  be  deemed  stock  within  Trustee  Act.  1 850, 1 3  4  14  Vict  o,  M,  mct. 
SHIPPING  BILLS,  what,  361. 
SHIP,  chargeable  in  specie, 

for  seamen's  wagea.  'MO,  460,  IV31. 

for  repairs  abroad,  111- 

uot  no  chargeable  for  lepairs  at  home,  lO.'t, 


SBIP— MMlAutNl. 

lukflnlalied  ship,  nheu  veata  in  purotuwer,  3. 
admeaanmneMt  tkwoot  tot  tegisOj,  i7. 
deBtroTioA  of,  fta..  140, 1A3. 
iiadeiJMtuig  of,  172. 
demise  of,  its  efleet,  84, 304, 319. 
fruidnlam  Bale  of,  b— 19. 

Kper^  of,  how  proyad,  SS. 
-~Sm  BritU\  Shimt—t^rtifitalt—Stgiftn^-Part^miiei: 
SHIPS  ABTIGLES.— Ah  Agttfmmt. 
SUIPPINO  MASTERS,  ■fpomb»d  b;  locftl  narine  boards.  Si. 

dutiwof,84. 

&M  TOMdntUe  bj,  lii. 

iuMtow  to  pay  and  deduot  pan  from  wa^as,  liii. 

snpeiiDUiiaeiioe  ot,  ma;  be  di^)aiaad  mth  by  Board  of  Trade,  liii. 

•giMininti fix  foiwgn-goiitg  ahipa  to  be  made  betbiB  and  attested  by,  Iviii. 

WT  bomt^nide  ahuw  befoie  thipplBR  masteror  oa  board,  lix. 
8HIPP1NO  OFFICES,  -ri. 

local  marine  boards  to  aat&blish,  81,  lii. 

Bootd  of  Trade  to  haTe  partial  control  over,  lii 

buwMaa  of  tudi  offi«e»  juiemlly,  liJ. 

feea  to  be  paid  npoo  Mtgapements  and  diBoharges,  lit. 

maater  to  pay  nee  of  afaipping  master,  aod  deduot  part  &om  wages ; 
vioriflo  aa  to  eiaeea,  lut. 

penalty  on  shippuig  maatsra  taking  other  reauntratiau,  liiL 

busineaa  of  ahipping  ofi&oea  may  be  tiauaaoted  at  cuBkun-houBeH,  liii. 

tK  Loodott,  aoilorv'  homes  may  be  ^jfipin^  officao,  liii. 

diapenaation  with  shipping  master'a  aupenntendeace,  liii. 
SHIP-OWNEB— Am  Owntr—Piwt-Owntr. 
SHIPS  HUSBAND,  his  duties  and  authori^,  78,  74. 

hi*  lien  on  each  part-ownu'a  share  for  expenaaa,  73,  74. 
SHIPS  PAPERS,  200. 

SHIPWRECK,  effect  of,  aa  to  wa«e,  &a,  4eo.— <Sw  Wnck. 
SHIPWRIGHT,  r^aiia  bf,  B8, 

his  lien  on  ahip,  8, 108. 

when  property  in  ship  paasae  from  to  purchaser,  8. 

to  give  oertifleata  of  the  dsnominatioi),  io.,  of  ship,  &0. 
SICKNESS  of  seamen,  IDS,  147. 

'  effeettbereof  as  to  wagcSf  4MI. 
SLAVES  contribute  to  general  i 
STATUTES  PRINTED  IN  A 

17  k  18  Viet  0. 104.  The  M 

17  &  18  Viot.  c.  120,  The  M 

IB  &  19  Vict.  o.  31,  The  M ei 

IB  &  19  Vict.  0  119,  The  Pf 

10  &  IT  Vict  0. 129,  Pilotw 

3  &  4  Vict  c.  46,  Trade  of  I 

14  &  10  Vict.  0.  102,  Seame 

6  Geo.  4,  c.  Bl,  Factora'  Act,  cclvii. 

b&6  Vict  0.  30,  Factors'  Act,  cclu. 

B  Viot  (Sess.  2.)  o.  17,  Deeb  Loading  Aot  coIst. 

1  &  2  Geo.  4,  o.  76,  Pilotage  in  Ciuque  Forts,  colxviL 

8  4  4  Viot  0.  6!i,  Jurisdiction  of  Admiralty  Court,  oelxii. 

le  A  17  Vict  e  lat,  Merehant Shipping  I^ws  Amondnuuit  Act,  i:i;L\xvi. 
STEAM  SHIPS,  build  and  equipine«t  of,  ui. 

regulatiana  reqteetiiig  the  nafigtUion  of,  and  U>  prevent  oolliskin,  Ti^ij, 
lerl 

shelter  Id,  for  deck  pasaeogers,  lii. 

in  ascertaining  their  tonnage  the  engine-room  t«  ha  deducted ,  x\i.t 
STIPULATION,  in  Court  of  Adniralty,  for  safe  return  of  a  shi|i,  6B. 

form  thereof,  oclxxxviii. 
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ConUiiU  of  Chap.  n,Parti. 

(3&.>1.  Wlut  JLi»,3Bl. 

2.  Id  irhat  caaes  gBsenJIf  gooda  dmj  be  stopped  in  tmadtu.  3IA 
&.  Under  what  cirMintaUucea  goods  ub  deemed  to  be  »  iraiuin. 

4.  How  tbe  ligkt  of  Etoppiiig  W  innuitu  is  lo  be  eKeniised,  401. 

5.  By  what  ocls  the  tight  of  a  veudor  may  be  Xakea  away,  US. 
e.  Of  the  Facton'  AcU,  410. 

definition  of,  8S1. 

origiaataftl. 

French  law  of,  ROS. 

right  of,  hew  tQ  be  exeMiBed,  40&. 

Kussiou  law  of,  392. 

law  si  Amerioa  i«»|i#ctW(C.  SM. 

natjue  ol^  au  adverse  act  l^  otmeignor  agaiuat  ooovguet^  3iW— .1 

whether  coatract  rescinded  by,  3U5. 

or  merdy  lien  of  Tondoe  i«-feated,  8Bb. 
vendor  may  sua  for,  and  rwoTer  prioe  of  Booda  alter,  3Ua. 

or  teatU  tiwm  if  not  jnid  for  by  puichoser,  3U& 
to  be  exercised  ouly  ou  insolvency  or  fuiJuiA  of  coDSgnee.  391. 
in  whatiowe  it  nu^  ba  eieroised,  891. 
if  made  without  consignor's  authority,  mnet  be  ratified  by  him  befcre 

transitiis  delermiaed,  3etf.   . 
does   not   reat  on  Biippoaitioo  that  property  has  not  paaaed  frao 

consignor,  390. 
ID  caaes  of  part  payment,  396. 

when  master  muat  obey  the  onlera  of  the  consignor  rcs|>ecting  it,  4M. 
not  affected  by  usage  of  carriers  to  retain  goods  for  general  Dsiante  « 

conaifMoB,  3^. 
nor  by  foreign  i 

when  goods  are  deei      .  ._ 

goods  delivered  to  whardDgers,  packers,  Ao.,  MO. 

qiiestioD,  wheth^  they  are  ikgants  of  Tei)de»  to  reeeivB,  at  a^nis  >° 

fonnod,  SOS.  . 
when  in  any  place  of  deposit  connected  wiUl  traasHiission,  Vl^- 
tliotigh  a  drflrerj  order  may  have  been  given  to  the  vendee,  siiJ  1« 

charged  with  rent  for  them  by  the  veftdor,  309. 
when  act  of  the  consii^r  wtU  take  it  away,  tot.,  403. 
caseaof,  400— 1, 

mayh^made  in  caseof  aahipchartsKed  bribe  oanBigne«,20^,^' 
not  when  ship  hired  for  time,  fitted  out,  -riotaalled,  aak  uvmed  by 

him,  400. 
not  if  ooneignee  has  doneany^ingeqiiiTaJenttoaai«al  {nweacm, 

of  g|oods  in  king's  warehouse,  duties  not  paid,  401. 

during  performance  of  quariAtine,  401 . 

what  ia  equivaleftt  to,  ftc.,  899. 

eonttruotive  possMstoa  br  vendee  of  geods  in  eoMody  of  euw 

under  new  ai 
in  custody  of  w 
power  of  selle  B* 

whether  any  ■■■• 

402. 
if  nothing  remains  t  i*"' 

not  by  a  person 
nor  in  the  oon 


Iniak  boekkirii 

STOPPAGE  IN  TRANSITU— «)frt<mii«l. 

with  what  intention  he  reoeive^  them  is  A  qoeetioB  of  fact,  990. 
evidence  of  such  intention,  899. 

how  right  of  taken  away  by  assignment  of  bill  of  lading,  405—424. 
cannot  be  made  when  the  goods  have  been  fakly  amigned  over  by  the 

oonGognee  by  endorsttnenl  of  the  Ml  of  lading,  ftOl,  408. 
althongh  the  prioe  not  paid  in  money,  410. 
or  un£r  circumstances  equivalent  to  such  endorsement,  412. 
who  are  to  be  deemed  consignors,  and  who  not)  305. 
who  are  consigneeB,  405. 
second  vendees  in  same  situation  as  firsi;  ^>4. 
duty  of  the  master  in  respect  of,  413. 

if  he  deliver  after  notice  by  mistake,  right  of,  not  ddTeated,  402. 
master  bound  to  attend  to  notice  of,  404. 
liable  to  vendor  for  loss  resulting  ibsm  not  doing  so,  404. 
to  whom  notice  to  be  given,  405. 

goods  delivered  by  master  cannot  be  aftevwafds  tieelaimed,  40)7. 
after  notice  of  action  of  traver,  maintainable  against  person  t^  whom 

goods  delivered,  404. 
delivery  of  part  of  ^oods  eoM  under  one  eontraot  without  an  intention 

to  retain  tiie  rest  is  a  delivery  of  the  whole,  4^% 
divested  by  factor  pledging  the  bill  of  lading,  w^en,  4l9.'^-8ee  Factor. 
BTORES.Sm  Mitrine  8tore$. 

fishing  stores  of  ship  employed  in  the  Greenland  fishery  to  bevAlued  as 

part  of  the  ship,  4,  301. 
SURVEY  OF  PASSENGER  STEAMERS,  m. 


T 

TACKLE,  APPAREL,  FURNITURE,  whether  part  of  aU^,  4. 
TENDER  of  salvage,  490. 
TOTAL  LOSS, 

within  policy  of  iiwuranoe  on  ahip,  what*  14. 

master's  iDabilitj  to  womr-Sot  want  of  mtmej  or  tradit,  U. 

within  the  meaning  oT  a  bottomry  bond,  cannot  happen  H  the  ship 
«cd8tB  in  speeie,  1 13. 
TONNAGE,  method  of  aacertaining  it  for  regiatry,  4S,  vi 
TRANSFERS  AND  TRANSMISSIONS, 

of  property,  bow  ntade  by  the  civil  law»  2ii, 
in  goods  at  sea,  238. 
in  ships,  54. 

of  ahips  01  shar^  therein,  M, 

declaration  to  be  made  by  transferree,  54. 

registcatian  o^  54. 

transmission  of  shares  by  death,  bankruptcy,  or  marria^  54. 

proof  of  traosmissiouby  bsnkruptoy,  marnage.  wiJUiMr  on  intestacy,  55. 

registration  of  transmitti^  ahare,  55.    . 

registrar  to  retain  certain  evideotice,  jucxviii. 

unqnatified  owner  entitled  by  tranfinwawon  mi^y  -apply  to  Court  for  sale 
of  ship,  55. 

order  to  be  made  by  Court,  Ml 

liaDot  q£  time  lor  application,  ^k       • 

l^owor  of  Courts  to  prohibit  tt-iuiafersi  55* 

by  way  of  security,  23,  30 — 56. 

oid  Isrw  respeetingr  tSO. ' . 

practice  at  custom-house  under  tlauQ  old  ]aw»  ^«     : 

new  kw,  advantagaaokf^iBO.     / •  , 

ineontefnenees  of,  attributable  to  carelessness  of  triiUliasmen,  30. — See 
British  Shipe^ 
TRANSIRE,  what,  and  wheo  to  be  ffrantod,  263. 


OQoUxviii  JUitti, 


TRAiUBIT.'See  Stoppage  m  TramiUm.   . 
when  ended,  and  wnen  not,  Sso^  8d8. 

TRANSHIPMENT.— i^atf  i^'rrt^At- 

right  of  owner  to  tranahqi,  wfaan,  tni: 

WMM  it  oaa  anly  be  OMled  «t  a  higiMr  jwla^  freight,  277. 

when  fiiU  amount  of  freight  ar«0OT«*ahl»  iftar*  4M. 

TRINITY  HOUSE,  power  of;  xL 

compqlBory  pilotage  under, 

pilot  fiind  under,  xL 

rates  of  pilotage  under^  in. 


J        "'     -! 


YIO&ADICIEALTY,  no  piyvor  ki  aali  ship  on  appUeatknn  of  auKto-, 

15, 1«. 
VIOTUALLENG  BILL,  what,  362. 
VOLUNTEERING  INTQ  THE  ^NAVY^  tL 
VOYAGE,  hrm  of  manner's  amnaintiiaB*  8Q0-^-Ad2. 

for  which  seamen  are  hired,  to  be  mentioned  TvithpnaiaoQ,  440. 
estimated  duration  of;  ooix. 
to  North  America,  ccx. 
West  Indies,  Bahama  Iitakda*  British  Guiaiia,  sex. 
South  America,  ecx. 
west  ouast  of  Afrioa,  eox. 
Gi^  of  Good  Hope,  cox. 
Mauritius,  ocau 
any  other  voyage,  ccx. 

W. 

WAGES  AND  EFEECTS  Ofe  DECEASED  SEAifEN,  vi. 
WAGES  OF  SEAMEN. 

OotUmm  of  Chap.  2,  Part  5. 

{Ss.)  U  When  the  whole  wages  are  to  be  paid,  450. 

2.  Cases  in  which  A  part  only  is  to  be  paid — servioe  not  whoUy 

performed  by  reason  of  death,  shipwreck,  or  abandonment  of 

the  voyage,  451. 
8»  The  time  at  which  payment  is  to  be  made,  462« 

ConUnU  of  Chap.  9,  Part  li. 

-  (Ss.)  I.  Wages  gebertfly  not  payaUe  unless  voyage  performed,  46r. 
2  Of  tue  wages  payable  in  oases  of  «npttu«  ana  reeabtm^  468. 
8.  OfforfeitureoTwagesliy  desertion,  471.  ■'     • 

4l  Forfeiture  for  refusing  to  assist  the  master  in  d€if€S!idftigifieshq» 
agamst  pirates,  477.  ''    ^ 

.    6.  Ih  case  of  embdztlement  by  thi  fiiatinws,'*7B:    ' 

(Ss.)  1.  Proceedings  by  sikit  in  the  Covrtof  Aihfcita]ty  ■gauiBt  the  ship 
in  specie,  wnea  tiw  oantrftit-iff'in'^the  mmil  ina^  and  not 
under  »al.r-*-fn  wh«t  cas^  pvakiMlknusiinK  b4  fsanted,  472. 
2.  8tonwn*s  clainl  for  wages  ispansferMd  «d^Mniii«l|y  to  all  other 

'  thai^  on  the  stap,  486^  >  '  ^'      " 

8.  By  action  at  common  law  against thb«>slif  ♦r#wpers, 
When  a  snliject  of  merai  average,  884.        •  v     t..  t  •  ,      :•  . 
preferred  to  the  aaim  of  the  holdes*  el  an  hypoihoHdieii  bond,  486. 

688. 
not  to  be  increased  for  exertion  in  time  of  distress,  196^  4*1. 


WAGES  OF  8EAIiEN-.ooiitimi«(l. 
when  earned  wholly,  450. 
in  part,  451. 
in  case  of  sioknefls,  458. 

if  parts  of  a  Biranded  ahip  are  ^Id  for  laoce  than  sufficient 
to  pay  theoftt  though  no  part  of  the  cargo  he  sayed,  454. 
in  case  of  dea^ii,  458. 

of  embargo,  451, 459. 

of  shipwreck,  460. 

of  ship  not  sea-worth/,  467* 

of  capture  and  recapture,  468. 

of  seizure  and  restoration,  469. 

of  entry  into  the  Queen's  service,  452. 

what  amountsefLiiMli  ik  suoh  catn  antifled  to 
•  receive,  452. 
by  a  woman  for  service  perfomed  on  board  a  ahip,  &a,  451. 
payment  of,  at  ship's  return  home,  how  soon,  462. 
to  be  paid  iif  ship  sold  in  {(oeiga  parts,  444. 

aluFoad,  468. 
loss  of,  467. 
forfeiture  of,  for  desertion,  135,  471. 

for  misbehaviour)  185, 47d. 
in  the  West  India  trade,  for  desertion,  440. 
not  forfeited  by  Altering  into  her  M%je0ty^  aervice,  452,  474. 
deductions  from,  for  absence  472. 

leaving  ship  before  discharge,  47^ 
salvage,  461.  / 

damage  to  cargo,  478. 
embezzlement,  478. 
recovery  of,  in  th^  Cpurt  of  Atodrajty,  479..  . 

who  m«iy  sue  there,  4dO. 
upon  what  contract,  481. 
upon  what,  not,  482, 483. 
at  wimi  time  a  prohibition  must 

be  applied  for,  482. 
fbrm  of  proceeding  there,  482. 
priority  of  cltdm,  486,  588. 
mnitaiion  of  suits*  486. 
in  tlie  Coiuts  of  Common  Law,  486. 

limitation  of  actions,  486. 
form  of  declaration,  487^ 
of  defence,  487. 
if  not  abova  ^£20,  jyatioes  of  the  peace  to  owf^sma  the  m^vtei;  or  owner, 

and  ord^  payment,  ^,  487«  .    , 

provisions  of  17  &  18  Yici,  c.  10^  respecting,  487. 

regulations  as  to  allotment  notes,  465»  Ixii^ 
allotment  notes  n^  be,  f^ed  on  summarily  by  9^rtiun  persons 
and  under  certain  conditions,  465,  IxiL 

Discharge  and  Payment  ^^  .       >  * 

discharge  from  foreign-going  ships  to  be  before  shipping  master,  IxiL 

maBter  to  deliver  aocDimtofwages^lauiL  * 

an  diaohaige^  mast^Bto   give  se&M»A  c^tifiqates  of  discharge^ 

aid  retoiQ  oevtifioitofj  of  oonqMtoniiy  <h:  aarvioe  to  mates,  Ixiii. 

ah^PtMnywAfltflrpwy  d^oyte  qoestiona  which  pattaeaarefer  tt)  him,  IxiiL 

master  and  others  to  prodiiee  pa$ierB  to  .ahippiilg  masters,  and 

».     give  evidenoe,  lxiii<  .      . 

se&ement  of  wages  r^nreleaae  to  be  signed  befdre  and  attested 

by  the  shipping  mafiter ;  to  be  dischaiged;  uui  tabe  evidence, 

and  no  otner  receipt  to  be  a  discharge ;  voucher  to  be  given  to 

master,  and  to  be  evidenoe,  Ixiii. 
master  to  make  reports  of  character,  Ixiv. 


occlsux  Jnde4e» 

WAa£8  OF  a&iAM£K-(xmitiiii«L      •  < 

Bemittanoe  of— 

facilities  may  be  given  for,  Ixiv. 

power  to  pay  whon  order  i»  lost*  1xt» 

penalty  for  issuing  money  orden  with  frattdutent  int«ot,  Ixv. 

savings'  banks  for  eetaien  may  be  eatabliabad*  Ixt. 
L$gal  RighU  io*^ 

right  to  wages  and  provisiona,  wben  to  hega^  Ixv* 

seamen  not  to  give  up  oertaia  rights,  Ixv. 

wagOB  not  dependent  on  eaiming  of  freight,  Ixv. 

in  case  of  death,  wages  to  be  paid  as  afW  mentioned,  Uv. 

rightsto  wages  in  case  of  termiBAtion  of  service  by  wreck  or  illii«s,lxv. 

wf^pee  not  to  aoonae  during  reAisal  to  work  or  teaprifioiuaent,  Ixvi. 

penod  within  which  wagea  paid,  Ixvi. 
Mode  o/Becovmng-^ 

aeaoiffn  nMflr  sue  for,  in  a  atunraaiy  mimner,  487,  IxvL 

restrictians  on  snita  for,  bv  aetLon  in  avperior  eonrti,  467,  Ixvi. 

nd  aeaman  to  ^ue  'for  abroiui,  except  in  caiee  of  diaabarge  or  of 
danger  to  life,  Ixvi. 

nmtter  to  have  aawe  tfemadiea  for,  as  seamen*  Ixvii 

relief  to  families  oC  out  of  poor  rates,  Ixvii. 
Wages  and  EffeoU  ^  decmiHd  Seamen-^ 

mlu»ter8  to  take  ^baiigd  of  or  aell  effeets  of  deceeaed  seaaen  which 
are  on  board,  aud  anwv  the  eame  and  wagea  4ue  iu  the  official 
log^lxvaL 

such  effects  and  wages  to  be  paid  either  to  oonsol  or  to  shipping 

flkaatar,  with  linU  Aooounta,  Ixviil 
penalties  for  not  taking  charge  of,  remittiogt-or  aoeoonting  for 

sueh  monlea  and  etfecSs^  ihuK.         « 
officers  of  customs  «i|d  eonaule  to  take  ehai^a  of  efiecto  1^  by  sea- 
joen  abn>ad,  end  to  renut  the  same  and  tbeif  waipea  to  Board 
of  Trade,  Ixix. 
wi^es  and  effecli^  of  seiMVtfm  flying  at  homo  to  be  {Md^in  ceitaiu 

cases  to  Board  of  Trade,  Ixix. 
if  wages  and  property  of  deceased  seamen  leas  than  ^0,  they 
may  be  paid  over  without  probate  or  adminiatn4ion  to  the  per- 
sons entitled  bux. 
mode  of  payment  under  wills  made  by  seamen,  Ixx. 
provision  for  payment  of  just  claims  by  er^toiB,  and  for  pre- 
venting fraudulent  claims,  Ixx. 
mode  of  dealing  with  unclaimed  wagea  o£  deoeaaed  seamen,  Isxi 
ponishmmit  for  forg^  and  false    repreeeniatiQna  iu   order  to 

obtain  wagep  andpropcrtgr  of  deceaised  aeamieB,  Ixxi. 
effects  of  seamen  discharged  from  navy   to  be  disposed  of  by 
accountant-general  of  the  navy,  IxxU. . 
WARRANTY,  by  master,  how  binding  on  Uie  ownore^  ft^ 

to  deliver  goods  in  a  particnlar  manner,  90 » 
to  sail  with  eonvoy,  303.  < 

meaning  thereof,  204» 
what  is  a  sailing  with,  264— 7^. . 
what  is  not,  266. 

owners^  ajMvembte  for  breach  of,  1^03. 
WEST  INDIES,  desertion  of  seamen  in,  440. 

condemnation  and  sale  of  ship  in^  1&  (in  nQti9). 
WAREHOUSEMAN,  stoppage  m  transitu  of  good^in  posaeeaooof,  390. 

whether  agent  of  vondee  to  iieceive  gooids,  or  agecijt^to  j^rwaiol  (hem,  899. 
WHARF,  delivery  of  goods  at,  by  roaster,  283. 

to  matei  2^a 
WHARFINGER,  what  discharges  his  responsibility,  268. 

whether  agent  of  vendee  to  receive  goods,  or  aga«t  to  forward  thmfi^  399. 
WOMAN,  wages  earned  bv  a)  for  servicea  performed  <A  board  a  ship,  451. 
pregnant,  no  freight  for  infant,  311. 


IndM*  Gcebixxi 

WRECKS,  CASUALTIES,  AND  SALVA0E-— 5#^  Sahtage^^iOhie  in 
Oinque  PorU — Marine  Stores. 
Inquiries  into  Wrecks — 

inqniriee  to  be  instituted  in  oates  of,  cxxvti. 

investigation  befoite  jiifitiees«  exxtii. 

nautical  assesBor,  appointnient  of,  «rsvii. 

stipendiarj  magistrate  to  be  member  of  local  manneboattti  oxxviii. 

costs  of  iUYestigations,  cxxvifi. 

investigations  in  Scotland,  oxxniL 

master  or  msteto  deliver  oeftdfioate  if  Tequind,  until  etose  of  in- 

quiify,  (ucxviii. 
Jjppoinmentand  Duties  of  Beoihers*^ 

Board  of  Trade  to  have  superintande&ce  of  wreok,  vrith  power  to 

appoint  receivers,  &06,  oxxviii. 
admirals  not  to  interfere  with  wreck,  506,  oxxriii. 
'  duty  of  receiver  when  ship  stranded  or  in  distsvss,  506,  esuLviii. 
powers  of  receiver  to  proeiA*e  aasistanoe,  500,  tnudx.   ' 
artioks  wartied  on  shore>  oirk«t^  or-takeu  fiiotnahip^to  be  delivered 

to  receiver,  507,  cxxix. 
power  of  receiver  to  sappress  plvAder  and  disordftr,  50r,  exxix. 
powers  of  receiver,  by  whom  to  be  exercised  in  his  absence,  cxxix. 
power  to  pass  over  a^oining  lands  with  eaniaf(e0»  507,  oxxx. 
penalty  on  owners  and  occupiers  of  land  refUsmg  to  allow  persons 

and  carriages  to  pass  over  their  land,  cxxx. 
power  of  receiver  to  take  examination  as  to  ships  in  distress,  507, 

OXXX'. 

original  or  certified  copy  of  examination  to  be  |)HM4yiKTt«  evidence, 
507,  oxKxi. 

rules  to  be  observed  by  persons  finding  wreck,  507,  cxxxi. 

power  to  reo^vers  to  eeize  concealed  wreck,  507/  cxxxi. 

notice  of  wreck  te  be  given  \rf  receiver  for  the  purpose  of  inform- 
ing owners,  507,  cxxxi. 

goed$  deemed  perishable  or  of  eondl  value  may  besdd  immediately, 
cxxxi. 

in  eases  where  sm  lotd  of  the  maoor  or  other  persoH  is  entitled  to 
unclaimed  wneok,  receiver  to  give  notice  to  him,  507,  cxxxii. 

payments  to  be  made  to  receiver,  cxxxii. 

disputes  as  toeums  payaMe  to  receiver,  to  be  detormified  by  Board 
i      '       of  Trade,  oxxxii. 

application  of  fees,  cxxxii. 
SaUfapeim  the  UwkedKiHffdom^ 

salvage  inrespect  of  services  in  the  United  Kingdom,  509,  cxxxii. 

salvage  for  Hfe  may  be  paid  by  Boatrd  of  Trade  out  of  Mercantile 
Marine  Fund,  508,  exxxiii. 

disputes  as  to  salvage,  how  settled,  508,^  cxxxni^ 

manner  in  whidi  ;fuBtioes  may  d^de  them,  508,  oxxxiii. 

costs  o€  airbicration,  508,  cxxxiii. 

justices  may  call  for  documents  and  administer  oaths,  508,  cxxxiv. 

appeal  to  Courts  of  Admiralty,  508,  cxxxiv. 

justices  to  transmit  ^opy  of  proceedings,  and  certificate  of  value,  to 
Court  of  Ap\)eal,  cxxxiv. 

payment  of  salvage,  to  whom  mode  in  oases  of  dispute  as  to  appor- 
tionment, 509,  cxxxiv. 

apportionment  of  salvage,  500,  cxxxiv. 

manner  of  enforcing  payment  of  salvage^  600,  <kxxiv. 

power  <rf  reaver  «o  sell  property  salved  in  eaefes  of  nonpayment,  510, 
cxxxv. 

subject  to  payment  of  expenses,  fees,  and  salvage,  owner  entitled  to 
wreck,  510,  cxxxv.  ^ 

JiHisdietion  of  the  High  Comt  of  AdmirdUy*— 

Coart  of  Admiralty  may  decide  salvage  cases,  on  sea  or  land,  510, 
cxxxvi. 
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occbcsxit  JWitiM^ 

WRECKS,  GASUALTIRS,  AND  SALVAGE— eoftttntMi. 
UfuHaimed  Wreck  in  the  United  Kingdom-- 

reoeiver  to  deliyer  up  poseession  of  ttndaitned  wreok  to  Itord  of 

manor,  or  other  person  entitled,  507,  cxxxv. 
disputed  title  to  wreok,  how  to  be  decided,  oxxxtL 
appeal  from  decision  ofjnstioes,  oxxxvL 
power  of  the  Board  of  Trade,  on  behalf  of  the  Orofim,  tO'  purchase 

rights  to  wreck,  cxxxvi. 
unclaimed  wreck  to  be  sold,  cxxxvi. 
OJSmee$ui  refpaoi  ef  Wteek^ 

in  case  of  ship  plundered  by  tumultuous  assemblage,  the  hundred 
to  be  liable  for  damages,  oxxxtlL 
*     penahj  lor  slandering,  for  obstructrag  saving  of  Bhipwreoked  pro- 
perty, and  secreting  the  same,  oxxxvii 
penalty  fbr  sriling  wiwk  in  foreign  ports*  cxxxviii. 
Ihmin  fti  ManM  Btore$  cmd  Mittntfaetur^n  of  Andnon — 
regulatieiiB  to  be  obeerved  by  dealeDB  in,  cxxxviii. 
pmnit  to  out  up  <Md>les,  how  obtained,  oxxxviii. 
permit  to  be  advertised  before  acting  thereon,  oxxxviii. 
-imnttlkiehners  to  place  marks  on  anchors,  cxxxix. 
8<a9agef9$  kmr  Mt^esttfi  8kif9^ 

noxMm  for  salvage  to  be  allowed  for  Joes  or  risk  of  her  Majesty's 

.skills  s^  proper^,  cxxxix. 
claimtr  for  salvage  by  her  Majesty's  officers  not  to  be  determined 
^  Without  oonsent  of  Admiral^,  cxxxix. 
stops  Id  be  taken  when  salvage  services  rendered  by  them  abroad, 

CXXJLJX. 

consular  officer  or  judge  to  fix  am^imt,  for  which  bond  to  be  given, 
cxL/  *  "'' 

on  mait^r  executing  bond,  the  ri^bt  of  detention  to  cease;  cxl. 

provisioii  for  additional  security  in  Uie  case  of  ships  own^  by  per- 
sons/esident  out  of  her  M%jesty*s  dominions,  cxl. 

defii<A^ptts  to  be  sent  to  England,  cxli. 

whom  ikii'bqBd  shall  bind,  cxli. 

court  in  which  it  tl  to  be  adjudicated  on,  cidi. 

power»jo£fiigk  Court  *of  Admiralty  to  enforce  bonds,  cxli. 

savin^dause,  cxli. 

docnmaits%«e  ftom  duty,  cxli. 
'  punishuMikt  for  forgeiy  and  false  representations,  cxli. 
SaUfoge  (ffgneral) — 

voluiRary  ag^ment  may  be  made  which  shall  have  the  sariie  effi>rt 
as  the  bond  above  mentioned,  cxli. 

powers  of  Courts  having  Admiralty  jurisdiction  to  a|»p(ilrtion  sal- 
vage, cxlii. 
MUeeUaneoue —  ' 

foieififn  goods  found  derelict,  kc.t  subject  to  duties  on  importatioo, 
cxIiL 

goods  saved  ftom  ships  to  be  forwarded  to  port^  of  original  desti- 
nation, cxlii. 

(krovifludi  j»  to  certain  terms  in  Scotland,  cxMi. 
WRECK  OF  FOREIGN  SHIPS, 

cental-general  to  be  deemed  agent  of  owners,  cxcvi.         l 

Y. 

YACHTS,  ^plication  to,  of  Part  III.  of  17  ft  18  Vict  c  104,  xlviii^  xlix. 
lists  of  crews  of,  to  be  delivered  or  transmitted  to  registrar,  xlviii. 
may  be  exempted  by  conmisaiona«  of  eustdms  from  having  name  and 
port  painted  on  stem,  cxcv. 
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cecksxii  Iiniech 

WRECKB,  CASUALTIES,  AND  SALVAGE -«w«imi«f. 
Unelavrwd  Wreck  in  the  United  K^dam — 

reoeiver  to  deliver  up  poseession  of  tmclaimed  wreok  to  tord  of 

manor,  or  other  person  entitled,  507,  cxxxv. 
disputed  title  to  wreck,  how  to  be  decided,  cxxxvi. 
appeal  from  decision  ofjastioes,  cfixxjri. 
power  of  the  Board  of  Trade,  on  behalf  of  die  Grown,  to'  pnrehase 

rights  to  wreck,  oxxxvi. 
unclaimed  wreck  to  be  sold,  o^ucxvi. 
OJSmees  iii  re$p&ot  cf  Wte^ 

in  case  of  ship  plundered  by  tumultuous  assemblage,  the  hundred 
to  be  liable  for  dainages,  ozxxtii. 
*     penalty  for  slundarfng,  for  obstructing  saving  of  Bhipwreoked  pro- 
perty, and  secreting  the  same,  cuLxvii 
penalty  for  sdling  wiwk  in  foreign  ports,  oxxxviii. 
IM&n  fti  Marine  Btorm  cmd  M€aa^aeturer^  of  Anehor$ — 
regnkUzonB  to  be  observed  by  amIoHi  in,  exxxviii. 
pehnH  p  out  up  iMibles,  how  obtained,  oxxxviii. 
penult  to  be  advertised  before  acting  thereon,  oxxxviii. 
imnii&ietuTers  to  place  marks  on  anchors,  cxxxix. 
SdUagt^  kmr  Meiietttfe  8hif9^ 

xio^tlWim  for  salvage  to  be  allowed  for  loss  or  risk  of  her  Majesty's 
.  JkXjIB  sff  {ffoper^,  cxxxix. 

daimift  for  samge  by  her  Majesty's  officers  not  to  be  determined 
,       ^  Without  oonsent  of  Admirahjr,  oxxxix. 

steps  to  be  taken  when  salvage  seryioes  rendered  by  tbem  abroad, 

ciaddx.       '    -  ,    - 

consular  officer  or  judge  to  fix  am^imt,  for  which  bond  to  be  given, 

oxL/  .  -  -' 

on  mak^  executiiijg  bond,  the  right  of  detention  to  cease;  cxl. 
provision  f<n*  additional  secioiity  m  the  case  of  ships  own^  by  per- 

son^/esident  out  of  her  Mi^jesty's  dominions,  cxl. 
dmx^A^ts  to  be  sent  to  England,  oxli. 
whom'^wboild  shall  bind,  cxli. 
court  in  whidi  it  fe  to  be  adjudieaied  on,  eili. 
power»i>fifiigk  Oourt'of  Admiralty  to  enforce  bonds,  oxli. 
savingrokuse,  cxli; 
docnn^satsTrB^  &om  dat^,  cxli. 
'  punishoMBt  for  forgery  and  false  representations,  cxli. 
Salvage  (Qfneral) — 

voluiftary  ag^ment  may  be  made  which  shall  have  the  sariie  efiect 

as  the  bond  above  mentioned,  cxli. 
powers  of  Courts  having  Admiralty  jurisdiction  to  app<Mon  sal- 
vage, cxlii. 
MiiceUaneoue —  ' 

foreim  goods  found  deidict,  &C.,  subject  to  duties  on  importation, 

cxui. 
good3  saved  ftom  ships  to  be  forwarded  to  ports  of  original  desti- 
nation, cxlii. 
(kroviflicai  .as  to  certain  terms  in  Scotland,  cxHi. 
WKECK  OF  FOREIGN  SHIPS, 

coDsul-genenl  to  be  deemed  agent  of  owners,  cxcvi.         [ 

Y. 

YAGHTS,  application  to,  of  Part  III.  of  17  ft  18  Viot.o.  104,  xlviii,  xlix. 
lists  of  crews  of,  to  be  delivered  or  transmitted  to  registrar,  xlviiL 
may  be  exempted  by  commissioners  of  eustdms  from  having  name  and 
port  paintea  on  stem,  cxcv. 
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